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FOREWORD 


Pocket  Edition. — ^We  have  thought  it  good,  in  response  to 
numerous  requests  so  to  do,  to  publish  an  edition  of  the  Codes 
and  Genera!  Laws  of  California  in  small  volumes  which  may  be 
convenient  for  the  desk,  the  pocket,  or  the  grip.  This  edition 
is  thoroughly  annotated  on  new  lines,  giving  the  bench  and  bar 
ready  and  specific  reference  to  Kerr's  Cyclopedic  Codes,  and 
to  the  monographic  and  other  notes  in  all  the  various  series  of 
selected  and  annotated  cases,  as  well  as  to  other  sources  of 
assistful  information. 

No  apologies  to  offer,  -and  none  are  required,  for  the  appear- 
ance of  the  Pocket  JBdition  of  the  Codes  and  Statutes,  because 
such  an  edition  has,  for  many  years,  been  needed  by  the  bench 
and  bar  of  this  and  other  states.  The  annotations  will  be 
found  to  be  quite  thorough  references  to  sources  where  will 
be  foimd  collected  a  large  number  of  leading  cases,  if  not  all 
the  authorities,  on  the  various  points  involved — except  In  the 
department  of  probate  law,  in  which  department  the  work 
has  been  done  so  thoroughly  and  admirably  by  Mr.  W.  S. 
Church,  that  specific  references  to  Church's  New  Probate 
Law  and  Practice  Is  all  that  is  required  for  thorough  annota- 
tion. This  work  of  annotation  is  a  distinctive  feature  of  this 
edition  of  the  Codes^-^the  widely-heralded  asseverations  (which 
were  disingenuous  because  in  possession  of  the  real  facts  in 
the  case)  by  the  publisher  of  a  competing  edition  of  the  Codes 
to  the  contrary  notwithstanding. 

Kerr's  Cyclopedic  Codes  are  specifically  cross-referred  to 
whenever  there  will  be  found  in  those  Codes  valuable  annota- 
tions on  the  specific  point;  in  all  other  cases  the  cross-refer- 
ences are  to  the  Pocket  Codes.  These  cross-references  are 
equally  applicable  to  the  Pocket  Codes — less  the  exhaustive 
collection  of  authorities.  Any  user  who  does  not  wish  to  avail 
himself  of  these  cross-references  to  the  Cyc.  Codes  can  skip 
them,  and  still  have  left  thousands  of  pertinent  annotations, 
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many  of  which,  like  the  note  appended    to    S 1823,    are    ex- 
haustive monographs— on  new  lines  of  annotation. 

To  have  omitted  all  reference  to  the  annotations  found  tn 
the  Cyclopedic  Codes  would  have  heen  to  omit  reference  to 
the  largest  and  most  exhaustive  body  of  Systematic  pertinent 
annotations  accessible  to  the  bench  and  bar  of  this  or  any 
other  state.  Another  such  work  as  that  one  will  not  be  seen 
in  this  state  in  many  years  to  come. 

Method  of  preparation  of  the  notes  in  this  edition  is  the 
Cyclopedic  or  alphabetic  style,  which  enables  the  searcher, 
with  the  least  possible  exertion,  to  find  the  exact  point 
wanted. 

This  edition  is  original. — According  to  the  editor's  concep- 
tion of  his  duties  to  the  profession  in  editing  such  a  work,  it 
is  incumbent  on  him  to  do  more  than  simply  repeat,  parrot- 
like,  what  he  may  find  in  the  reports.  He  has  sought  to  do  the 
work,  once  for  all,  for  the  entire  profession,  of  correcting  the 
numerous  and  needless  errors,  typographical  and  otherwise,  in 
the  reported  cases.  Among  other  things  the  editor  has  sought 
to  correct,  both  in  the  paragraphs  giving  citation  of  code 
sections,  and  also  in  the  Table  of  Erroneous  Citation  of  Sec- 
tions, prefixed  to  each  volume  of  this  edition,  the  various 
errors  and  misreferences  in  the  citation  of  code  sections  in  the 
oflicial  volumes  of  published  opinions.  In  not  a  few  Instances 
the  official  opinion  as  filed  has  been  emasculated  in  the 
process  of  printing,  thereby  omitting  all  reference  to  sections 
of  the  code  which  are  contained  in  the  opinion  as  filed,  and  as 
published  in  the  Pacific  Reporter.  All  these  instances  are 
ix)lnted  out.  Other  instances  of  emasculation, — such  as  elim- 
inating argument,  cutting  out  cases  and  sections  of  the  codes 
cited  and  substituting  other  authorities, — do  not  fall  within  the 
scope  of  this  work. 

The  opinion  as  filed  is  the  law  in  the  case,  and  not  as  it  is 
changed  during  its  course  through  the  press  into  the  bound 
volume  of  the  "law  reports."  The  law  requires  the  Justices 
of  the  supreme  court  to  read  proof  and  make  corrections,  etc. 
(Pol.  C.  11774,  775),  but  confers  upon  no  one  authority  to 
change  the  opinion  filed, 
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A  monument  of  inefficiency  in  reporting  the  deciflions  of  our 
Gonrts  is  found  in  the  Table  of  Erroneous  Citations  of  Code 
Sections  prefixed  to  this  volume,  and  affecting  citations  to  the 
Code  of  Civil  Procedure  alone»  to  say  nothing  of  the  like 
Tables  prefixed  to  the  other  volumes  of  this  set,  and  affecting 
the  respective  codes.  These  tables  show,  beyond  peradven- 
ture,  the  wisdom  of  the  act  of  the  last  legislature  (amend- 
ment to  Pol.  C.  ii  774,  775),  which  requires  the  Reporter, 
among  other  things,  to  verify  all  citations  to  code  sections, 
and  to  correct  any  and  all  errors  found.  This  is  work  done 
in  all-  other  states  by  the  Reporter  without  a  compelling 
statute. 

It  is  to  be  noted  that  the  errors  pointed  out  in  our  Tables 
are  corrected  in  the  Pacific  Reporter  and  the  Lawyers  Re- 
ports Annotated. 

This  edition  contains  all  that  any  other  diminutive  edition  of 
the  California  Codes  ever  contained — and  a  great  deal  more. 
Every  citation  of  every  section  of  the  various  codes  that  has 
ever  been  made  by  the  California  courts,  by  the  Supreme 
Court  of  the  United  States,  and  by  the  Federal  circuit  and 
district  courts,  is  given,  together  with  a  notation  as  to  what 
disposition  was  made  of  the  particular  section.  References  to 
sections  of  our  codes  by  the  courts  of  other  states  are  also 
included,  where  found;  but  a  thorough  and  exhaustive  search 
for  such  citations  has  not  been  made.  References  are  also 
included  to  all  pertinent  annotations  and  monographic  notes 
to  be  found  in  the  American  and  English  Annotated  Cases, 
American  Decisions,  American  Reports,  American  State  Re- 
ports, Lawyers'  Reports  Annotated,  etc. 

The  statutes  embraced  include  every  original  section, 
amended  section,  and  new  section  added,  enacted  and  in  force 
at  the  close  of  the  Thirty-eighth  Session  of  the  Legislature, 
together  with  a  complete  history  of  each  section. 

The  index  is  prepared  on  modern  lines  in  index-making,  and, 
while  much  of  the  detail  of  the  work  had  to  be  left  to  others, 
is  thought  will  be  found  full  and  satisfactory.  The  method 
of  preparation  is  simple.  The  indentations  indicate  the  con- 
nection   and    subordination,    each    indentation-line    referring 
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back  to  the  general  head  above  which  projects  one  quad 
farther  to  the  left;  the  last-mentioned  line  refers  back  to  the 
line  projecting  still  farther  to  the  left  one  quad,  and  so  on 
back  to  the  title.  In  this  manner  the  repetition  of  the  same 
words  or  phrases  several  times  is  avoided.  Everything,  and 
all  the  subdivisions,  are  alphabetized.  The  lines  in  black- 
faced  type  do  not  indicate  divisions  or  heads  of  the  subject, 
but  simply  lines  which  are  not  followed  by  a  page  number, 
and  which  have  two  or  more  insets,  or  lines  inset,  under 
them. 

An  effort  has  been  made  to  retain  all  the  general  divisions 
or  heads  found  in  the  code  itself.  The  points  are  indexed,  or 
cross-references  made,  in  various  j)Iaces,  where  different 
searchers  are  likely  to  look  in  different  places,  that  is  under 
different  heads,  for  the  point  wanted.  In  other  words,  no 
pains  have  been  spared  to  so  construct  the  index  that  the 
point  will  be  readily  found,  no  matter  where  the  searcher 
may  first  look. 

The  editor  has  had  the  valuable  assistance  of  W.  S.  Church 
and  John  G.  Jury,  of  the  San  Francisco  Bar,  in  the  preparation 
of  this  edition  of  the  Codes. 

JAMES  M.  KERR. 

San  Francisco,  June  30.  1909. 
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TABLE   OF   ERRORS 
IN   CALIFORNIA   REPORTS   IN  CITATION 

OF  CODE  SECTIONS. 


PRACTICE  ACT. 
8  66  Practice  Act  (1463  C.  C.  P.),  erroneously  stated  in  122  C. 

162,  164,  to  be  a  reenactment  of  i  1379  C.  C.  P.,  same 

error,  54  P.  736,  737. 
1 90  Practice  Act  erroneously  cited  for  i  1673  C.  C.  P..  97  C. 

568.  570,  correct  citation,  32  P.  597,  598. 
1147  Practice  Act  (1580  C.  C.  P.),  erroneously  cited  as  1157, 

50  C.  549,  552. 
1157  Practice  Act  (I  594  C.  C.  P.).  erroneously  cited  for  1 147, 

50  C.  549,  552. 
1182  Practice  Act  (I  638  C.  C.  P.),  erroneously  cited  for  9 182 

Crim.  Prac.  Act,  46  C.  141,  146,  149.  150. 
1187  PracUce  Act  (1643  C.  C.  P.),  erroneously  cited,  34  C. 

28,  35. 
Practice  Act  (I  645  C.  C.  P.),  erroneously  cited.  34  C. 

28,  35. 
1 190  Practice  Act  erroneously  cited  as  f  1413  C.  C.  P.,  97  C. 

568,  570,  correct  ciUtion,  32  P.  597,  598. 
1408  Practice  Act  (12065  C.  C.  P.),  erroneously  cited,  3  C. 

247,  249. 
i442  Practice  Act  (I  2088  C.  C.  P.),  erroneously  cited  for  i  443 

Practice  Act,  3  C.  122,  127. 
1443  Practice  Act  (i  2093  C.  C.  P.),  erroneously  cited  as  i  442 

Practice  Act,  3  C.  122,  127. 


CODE  OF  CIVIL.  PROCEDURE. 
I  "20,  61"  erroneously  cited  for  i  2061.  71  C.  395,  397,  correct 

citation,  12  P.  272. 
1 36  erroneously  cited  for  I  86,  107  C.  117,  118,  correct  citation, 
40  P.  100. 
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fi  43  erroneously  cited  for  I  43  Insolvent  Act  1880,  104  C.  133. 

135. 
I  86  erroneously  cited  as  I  36,  107  C.  117,  118,  correct  citation. 

40  P.  100. 
i  128  erroneously  cited  as  S  1128.  79  C.  600,  602,  correct  citation, 

21  P.  954,  955. 

erroneously  cited  as  S 1286,  74  C.  106,  108,  same  error, 

15  P.  448.  449. 
S  137  erroneously  cited  for  1 137  C.  C,  98  C.  320.  321,  correct 

citation,  33  P.  114,  115. 
1 170  subd.  1  erroneously  cited  as  1 179  subd.  1.  64  C.  299.  300. 

correct  citation,  30  P.  848. 
1 179  subd.  1.  erroneously  cited  for  1 170  subd.  1.  64  C.  299,  300, 

correct  citation,  30  P.  848. 
i  203  erroneously  cited  for  i  670,  123  C.  77,  80,  correct  citation, 

55  P.  696. 
S  238  erroneously  cited  as  I  238  Pen.  C,  105  C.  504,  511,  correct 

citation,  39  P.  16,  18.    (There  is  no  f  238  Pen.  C.) 
i  248  erroneously  cited  for  8  348,  65  C.  71,  72,  same  error,  2  P. 

887. 
i  257  erroneously  cited  for  §  257  C.  C,  121  C.  468,  475,  correct 

citation,  53  P.  936,  939. 
f  283  erroneously  cited  as  i  383,  81  C.  652,  653,  correct  citation, 

22  P.  974,  975. 

I  284  erroneously  cited  as  i  285,  118  C.  589,  590,  correct  citation, 
50  P.  670. 

1285  erroneously  cited  for  §284.  118  C.  589,  590,  correct  cita- 
tion, 50  P.  670. 

J  302  erroneously  cited  for  *  602,  119  C.  620,  621,  correct  cita- 
tion, 51  P.  957. 

li  305  erroneously  cited  for  C.  C.  §  305,  127  C.  630,  637,  correct 
citation,  60  P.  424,  426.     (There  is  no  I  305  C.  C.  P.) 

i  307  erroneously  cited  for  f  367,  106  C.  651,  657.  correct  cita- 
tion, 40  P.  810. 

f  308  erroneously  cited  for  J  308  C.  C.  127  C.  630,  637.  correct 
citation,  60  P.  424.  426. 

f  312  erroneously  cited  for  «  312  C.  C,  54  C.  149,  150. 
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1318  omitted  from  opinion,  112  C.  437,  441,  printed  in  44  P. 
73S,  739;  also  130  G.  223,  printed  in  62  P.  471. 

1322  erroneously  cited  for  C.  C,  5  P.  403,  410,  412. 

1 323  erroneously  cited  as  f  332,  67  C.  663.  same  error,  8  P. 
595,  596. 

1 328  erroneously  cited  for  I  338,  66  C.  514,  516,  same  error, 

6  P.  384,  385. 
1 332  erroneously  cited  for  f  323,  67  C.  663,  same  error,  8  P. 

595,  596. 
1 335  erroneously  cited  for  I  385,  64  0.  80,  82,  correct  citation, 

28  P.  114. 

1 337  erroneously  referred  to  i  377,  110  C.  277,  289,  same  error. 
42  P.  822. 

1 338  erroneously  cited  as  I  328.  66  C.  514.  516.  same  error,  6  P. 
384,  385. 

erroneously  cited  as  I  358,  52  C.  619,  620. 

erroneously  cited  as  I  388.  3  C.  A.  109,  110,  correct  cita- 
tion, 84  P.  432,  483. 

Bubd.  4  omitted  from  opinion.  112  C.  437.  441.  printed  in 
44  P.  738.  739. 

1339  erroneously  cited  for  1389.  87  C.  256.  265.  same  error. 
22  A.  S.  248,  correct  citation.  25  P.  407.  409. 

subd.  1  omitted  from  opinion.  112  C.  437.  441.  printed  in  44 
P.  738.  739. 

1343  omitted  from  opinion,  112  C.  437.  441.  printed  in  44  P. 
738,  789. 

1 348  erroneously  cited  as  fi  248,  65  C.  71,  72,  same  error,  2  P. 
887. 

§  349  erroneously  cited  for  C.  C.  5  F.  403.  409,  410.  429. 

S  351  erroneously  cited  as  1 361.  96  G.  184.  198.  same  error,  30 
P.  215.  same  error.  16  L.  646.  652. 

S  358  erroneously  cited  for  I  338.  62  G.  619,  620. 

1 361  erroneously  cited  for  <  351,  95  G.  184.  198.  same  error.  30 
P.  215,  same  error,  16  L.  646,  652. 

$  367  erroneously  cited  as  I  307,  106  G.  661,  657,  correct  cita- 
tion, 40  P.  8,  10. 
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1377  erroneously  referred  to  as  1337,  110  C.  277,  289,  same 
error,  42  P.  822. 
erroneously  cited  as  S  377  C.  C,  63  C.  483,  484. 

I  383  erroneously  cited  for  §  283,  81  C.  652,  653,  correct  cita- 
tion, 22  P.  974,  975. 

i  385  erroneously  cited  as  §  335,  64  C.  80,  82,  correct  citation, 
28  P.  114. 

f  386  erroneously  cited  for  i  387,  74  C.  250,  257,  same  error,  14 
P.  369,  372. 

i  386  erroneously  cited  for  5  396,  111  C.  373.  376,  correct  cita- 
tion, 43  P.  1108. 

i  387  erroneously  cited  as  §  386,  74  C.  250,  257,  same  error,  14 
P.  369,  372. 

f  388  erroneously  cited  for  S  338,  3  C.  A.  109,  110,  correct  cita- 
tion, 84  P.  432,  433. 

t  389  erroneously  cited  as  S  339,  87  C.  256,  265,  same  error,  22 
A.  S.  248,  correct  citation,  25  P.  407,  409. 

f  392  erroneously  cited  for  I  393,  106  C.  56,  58,  same  error,  39 
P.  209. 

f  393  erroneously  cited  as  i  392,  106  C.  56,  58,  same  error,  39 
P.  209. 

S  395  erroneously  cited  for  i  396,  119  C.  78,  80,  correct  citation, 
52  P.  17. 

«  396  erroneously  cited  as  f  386,  111  C.  373,  376,  correct  citation, 
43  P.  1108. 
erroneously  cited  as  f  395,  119  C.  78,  80,  correct  cita- 
tion, 52  P.  17. 

I  405  erroneously  cited  for  I  407,  27  P.  375,  376. 

S  407  erroneously  cited  as  i  405,  27  P.  375,  376. 

S  412  erroneously  cited  for  S  415,  70  C.  431,  436,  in  syllabus  and 
in  opinion,  incorrect  citation  in  syllabus,  11  P.  664, 
correct  citation  in  opinion,  11  P.  664. 

ft  415  erroneously  cited  as  I  412,  70  C.  431,  436,  in  syllabus  and 
in  opinion,  incorrect  citation,  in  syllabus,  11  P.  664, 
correct  citation  in  opinion,  11  P.  664. 

i  423  erroneously  cited  for  8  430,  56  C.  629.  (Tbere  is  no  i  423 
C.  C.  P.) 
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1426  erroneously  cited  as  f  436,  83  C.  893,  397,  correct  citation, 

23  P.  303,  304.    (There  is  no  I  486  C.  C.  P.) 
i430  erroneously  cited  as  i  423,  56  C.  629.     (There  is  no  i  423 
C.  C.  P.) 
erroneously  cited  as  9  437,  correct*  citation,  36  P.  757. 
erroneously  cited  as  S  439,  130  C.  516,  620,  correct  cita- 
tion. 62  P.  934,  935. 

1 432  erroneously*  cited  for  I  433,  146  C.  179,  182,  same  error, 

106  A.  S.  20,  22,  same  error,  79  P.  865,  866. 
erroneously  cited  for  fi  433,  60  P.  403,  405. 

1433  erroneously  cited  as  1 432,  146  C.  179,  182,  same  error, 

106  A.  S.  20,  22,  same  error,  79  P.  865,  866. 
erroneously  cited  as  i  432,  60  C.  403,  405. 

1434  omitted  from  opinion  73  C.  285,  290,  printed  in  14  P.  791, 

793. 

i  436  erroneously  cited  for  S  426,  83  C.  393,  397,  correct  citation, 
23  P.  303,  304.    (There  is  no  8  436  C.  C.  P.) 

1437  erroneously  cited  for  1430,  correct  citation,  33  P.  757. 

1 439  erroneously  cited  for  i  430,  130  C.  516,  520,  correct  cita- 
tion, 62  P.  934,  935. 

1441  erroneously  cited  for  1941,  129  C.  649,  651,  correct  cita- 
tion, 62  P.  259,  260. 

f  456  erroneously  cited  as  I  467,  66  C.  572,  573,  same  error,  6  P. 
492. 
omitted  from  oi^nlon  126  C.  670,  674,  same  omission,  77 
A.  S.  217,  printed  in  69  P.  202,  203. 

1457  erroneously  cited  for  1466,  66  C.  672,  673,  same  error, 
6  P.  492. 
erroneously  cited  In  dls.  op.  as  1475,  82  C.  286,  337, 
correct  citation,  22  P.  1046,  1052. 

f  460  erroneously  cited  for  I  462,  80  P.  1084,  1086. 

f  462  erroneously  cited  as  f  460,  80  P.  1084,  1086. 

1 472  erroneously  cited  for  I  473,  119  C.  107,  108,  correct  cita- 

tion, 50  P.  1060,  1061. 

1473  erroneously  cited  as  i  472,  119  C.  107,  108,  correct  citation, 

50  P.  1060,  1061. 
erroneously  cited  as  i  493,  29  P.  332,  335. 
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S  473  erroneously  cited  as  S  763,  139  C.  169,    172   correct   cita- 
tion, 72  P.  913,  914. 
erroneously  cited  as  1 1713,  80  C.  144,  145,  correct  cita- 
tion. 22  P.  71,  72. 

S  475  erroneously  cit^  in  dis.  op.  for  i  457,  82  G.  286,  337,  cor- 
rect citation,  22  P.  1046,  1052. 

i  478  erroneously  referred  to  for  i  478  C.  C,  101  C.  333,  334. 

correct  citation,  35  P.  993. 

erroneously  cited  as  S  478  C.  C,  127  C.  336.  342.  correct 
citation.  59  P.  206. 
i  493  erroneously  cited  for  S  473,  29  P.  332,  335. 

I  496  erroneously  cited  for  I  946,  62  C.  543,  544. 

I  497  erroneously  cited  for  1 1490,  51  C.  215,  217. 

X  526  omitted  from  opinion  121  C.  47,  49,  printed  in  53  P.405,407. 

i  530  erroneously  cited  for  I  580,  75  C.  434.  441,  same  error,  17 
P.  442.  445. 

I  531  erroneously  cited  for  I  581,  125  C.  296,  299,  correct  cita- 
tion, 57  P.  1006,  1007. 

i  533  erroneously  cited  for  I  637.  103  C.  641,  644,  same  error, 
37  P.  648.  649. 

i  537  erroneously  cited  as  i  533,  103  0.  641,  644,  same  error,  37 
P.  648,  649. 

I  542  erroneously  cited  as  i  543,  108  C.  250,  254,  49  A.  S.  84,  86, 
correct  citation,  39  P.  783,  784. 

f  543  erroneously  cited  for  I  542,  108  C.  250,  254,  49  A.  S.  84, 
86,  correct  citation,  39  P.  788,  784. 

I  546  erroneously  cited,  58  C.  366. 

i  568  erroneously  cited  for  I  678,  120  C.  467,  475,  correct  cita- 
tion, 52  P.  822,  825. 

S  578  erroneously  cited  as  i  668,  120  C.  467,  475,  correct  citation, 
52  P.  822,  825. 
erroneously  cited  as  I  587,  78  C.  254,  257,  correct  cita- 
tion, 20  P.  556,  557. 

f  580  erroneously  cited  as  I  530,  75  C.  434,  441,  same  error,   17 
P.  442,  445. 

1581  erroneously  cited  as  1531,  125  C.  296.  299,  correct  cita- 
tion, 57  P.  1006,  1007. 
erroneously  cited  as  S  582,  70  P.  88. 

f  582  erroneously  cited  for  I  581.  70  P.  88. 
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i  587  erroneously  cited  for  I  578,  78  C.  264,  257,  correot  ctta- 
tion,  20  P.  556,  557. 

1 592  erroneously  cited  as  i  681,  31  P.  367. 

1 602  erroneously  cited  as  9  302,  119  C.  620,  621,  correct  cita- 
tion, 51  P.  957. 

S611  erroneously  cited  for  S  661,  54  G.  542,  547. 

f  616  erroneously  cited  in  dis.  op.  for  I  805,  114  C.  466,  478, 
same  error,  46  P.  383,  386. 

S  633  erroneously  cited  in  dls.  op.  as  I  688,  68  C.  528,  534,  same 
error,  9  P.  738,  741. 
erroneously  cited  as  i  648,  153  C.  179,  180,  same  error, 
94  P.  768,  769. 

i  634  erroneously  cited  as  §  654,  140  C.  476,  481,  same  error,  98 
A.  S.  73,  76,  correct  citation,  74  P.  28,  29.  (There  is  no 
I  654  C.  C.  P.) 

1 638  erroneously  cited  in  dis.  op.  for  I  683,  68  C.  528,  534,  same 
error,  9  P.  738,  741. 

f  642  erroneously  cited  for  I  643,  104  C.  243,  247,  correct  cita- 
tion, 38  P.  85,  86. 

1643  erroneously  cited  as  I  642,  104  C.  248,  247,  correct  citation, 
38  P.  85,  86. 

1 647  erroneously  cited  for  I  657,  71  C.  307,  309,  correct  cita- 
tion, 12  P.  223,  224. 
S648  erroneously  cited  for  1683,  153  C.  179;  180,  same  error, 
94  P.  768,  769. 
erroneously  cited  as  I  648  C.  C,  127  C.  37,  39,  correct 

citation,  59  P.  206. 
omitted  from  134  C.  244,  245,  printed  in  66  C.  304,  305. 
1 649  erroneously  dted  for  S  677,  163  C.  179,  180. 
1654  erroneously  cited  for  1634,  140  C.  476,  481,  same  error, 
98  A.  S.  73,  76,  correct  citation,  74  P.  28,  29.     (There 
is  no  1 654  C.  C.  P.) 
f  656  erroneously  cited  as  i  656  0.  C,  108  C.  240,  244,  correct 

citation,  41  P.  299. 
«  657  erroneously  cited  as  1 647,  71  C.  307,  309,  correct  citation, 
12  P.  223,  224. 
erroneously  cited  as  i  667,  3  C.  A.  312,  316,  same  error, 

84  P.  1010. 
erroneously  cited  as  I  677,  94  P.  768,  769. 
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S  661  erroneously  cited  as  S  611,  54  C.  642,  547. 
erroneously  cited  as  I  677,  94  P.  768,  769. 

§  662  erroneously  cited  as  I  952,  2  P.  418,  460. 

§  663  erroneously  cited  for  i  668,  105  C.  109,  111,  correct  cita- 
tion, 38  P.  641,  642. 

S  667  erroneously  cited  for  S  657,  3  C.  A.  312,  316,  same  error, 
84  P.  1010. 

i  668  erroneously  cited  as  I  663,  105  C.  109,  111,  correct  cita- 
tion, 38  P.  641,  642. 
erroneously  cited  as  I  688,  118  C.  100,  101,  correct  cita- 
tion, 50  P.  312. 

i  670  erroneously  cited  as  §  203,  123  C.  77,  80,  correct  citation, 
55  P.  696. 

S  677  erroneously  cited  as  S  649,  153  C.  179,  180. 
erroneously  cited  for  I  661,  94  P.  768,  769. 

I  681  erroneously  cited  for  §  592,  31  P.  367. 

S  688  erroneously  cited  for  §  668,  118  C.  100,  101,  correct  cita- 
Uon,  50  P.  312. 

i  694  erroneously  cited  for  §  974,  26  P.  354. 

S  700  erroneously  cited  as  S  700  C.  C,  70  C.  282,  286,  same 
error,  11  P.  719,  721. 
erroneously  cited  as  I  709,  59  G.  464,  470. 

S  705  omitted  from  opinion  in  121  C.  539,  540,  printed  in  54 
P.  83,  85; 

i  707  omitted  from  opinion  in  121  C.  539,  542,  printed  in  54 
P.  83. 

§  709  erroneously  cited  for  S  700,  69  C.  464,  470. 

erroneously  cited  as   9  779   C.   C,  70   C.   553,   559,   and 
erroneously  cited  in  12  P.  451.  454  as  i  779  C.  C.  P. 

f  722  erroneously  cited  for  S  726,  121  C.  C.  630,  6S2,  correct 
citation,  54  P.  119.     (There  is  no  i  722  G.  Gt  P.) 

S  726  erroneously  cited  as  §  722,  121  C.  630,  632,  correct  dtar 
tlon,  54  P.  119.     (There  is  no  S  722  C.  C.  P.) 
erroneously  cited  as  <  736,  120  C.  482,  484,  correct  cita- 
Uon,  52  P.  818,  819.     (There  is  no  «  736,  G.  G.  P.) 

S  736  erroneously  cited  for  i  726,  120  G.  482,  484,  correct  cita- 
tion, 52  P.  818,  819.     (There  is  no  5  736  G.  G.  P.) 

I  738  omitted  from  opinion,  132  G.  523,  563,  printed  in  60   P. 
451. 
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i  753  erroneously  cited  for  1 473,  139  C.  169,  172,  correct  cita- 
tion, 72  P.  913,  914. 

1 769  erroneously  cited  as  I  799,  90  C.  444.  455,  correct  cita- 
tion, 27  P.  356,  360. 

f  779  erroneously  cited  as  C.   G.   S  779,  70  C.  653,  559,  erro- 
neously cited  in  12  P.  451,  454  for  f  709  C.  C.  P. 

1 799  erroneously  cited  for  i  769,  90  C.  444,  465,  correct  cita- 
tion. 27  P.  356,  360. 

f  802  erroneously  cited  for  I  803,  73  C.  486,  493,  correct  cita- 
tion, 15  P.  110,  113. 

1803  erroneously  cited  as  §802,  73  C.  486,  493,  correct  cita- 
tion, 15  P.  110,  113. 

i  805  erroneously  cited  in  dis.  op.  as  I  616,  114  C.  466,  472, 
same  error,  46  P.  383,  386. 

S863  erroneously  cited  for  §863  C.  C,  95  C.  63,  74,  correct 
citation,  30  P.  301,  303. 
erroneously  cited  for  §  868  C.  C,  144  C.  314,  321.  correct 
citation,  77  P.  942,  944. 

1 908  erroneously  cited  for  §  980,  2  G.  A.  529,  530,  same  error, 
84  P.  54. 

i  936  erroneously  cited  in  syllabus  and  opinion  for  §  938,  73  P. 
185,  186. 
erroneously  cited  for  §963,  140  G.  356,  same  error,  73 
P.  1064. 

§  93S  erroneously  cited  in  syllabus  and  opinion  as  §  936,  73  P. 
185,  186. 

1939  erroneously  cited  for  §963,  127  G.  417,  419,  same  error, 
59  P.  789. 

S941  erroneously  cited  as  §441,  129  G.  649,  651,  correct  cita- 
tion, 62  P.  259.  260. 

§  942  erroneously  cited  for  §  1942,  144  G.  740,  746,  correct  cita- 
tion, 78  P.  280,  282. 

§  946  erroneously  cited  as  §  496,  62  G.  543,  544. 

§  952  erroneously  cited  for  §  662.  2  P.  418,  460. 

§963  erroneously  cited  as  §936,  140  G.  356,  same  error,  73  P. 
1064. 
erroneously  cited  as  §939,  127  C.  417,  419,  same  error, 
59  P,  789, 
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1963  erroneously  cited  for  S 1963,  130  C.  342,  344,  correct 
citation,  62  P.  561,  562. 

S  964  erroneously  cited,  58  C.  356. 

S  967  erroneously  cited  In  dis.  op.  for  I  977,  102  C.  171,  181, 
correct  citation,  36  P.  421,  422.  (There  Is  no  5  967 
C.  C.  P.) 

f  969  erroneously  cited  as  1 1254,  1  C.  A.  175,  181,  same  error, 
81  P.  972,  975. 

i  974  erroneously  cited  as  f  694,  26  P.  354. 

1977  erroneously  cited  in  dis.  op.  as  1967,  102  C.  171,  181. 
correct  citation,  36  P.  421,  422.  (There  is  no  5  967  C. 
C.  P.) 

5  980  erroneously  cited  as  I  908,  2  C.  A.  529,  530,  same  error, 
84  P.  54. 

5  1007  erroneously  cited  as  5 1008,  93  C.  647,  651,  correct  cita- 
tion, 29  P.  254,  255. 
erroneously  cited  as  5  1049,  55  C.  316,  320. 

1 1008  erroneously  cited  for  S 1007,  93  C.  647,  661,  correct  cita- 
tion, 29  P.  254,  255. 

i  1028  erroneously  cited  for  5 1068,  52  C.  132,  135. 

5 1033  erroneously  cited  for  f  1053,  106  C.  202,  205,  same  error, 
39  P.  531,  532. 

5 1035  erroneously  cited  for  5 1085,  90  C.  384,  386,  correct  cita- 

tion, 27  P.  301. 
erroneously  cited  for  5  1085,  95  C.  142,  143,  correct  cita- 
tion, 30  P.  205. 
5  1035  erroneously  cited  for  §  1085,  correct  citation,  27  P.  301. 

5 1036  erroneously  cited  for  f  1086,  62  C.  40,  42. 

5  1040  erroneously  cited  for  5 1040  C.  C,  95  C.  63,  74,  correct 
citation,  30  P.  301,  303.     (There  is  no  5  1040  C.  C.  P.) 

5  1049  erroneously  cited  for  1 1007,  55  C.  316,  320. 

S 1053  erroneously  cited  as  5 1033,  106  C.  202,  205,  same  error, 
39  P.  531,  532. 

5 1058  erroneously  cited  for  §  1068,  correct  citation,  43  P.  896. 

5  1068  erroneously  cited  as  5  1028,  52  C.  132,  135. 

erroneously  cited  as  1 1058,  correct  citation,  43  P.  896. 

5 1085  erroneously  cited  as  f  1035,  90  C.  384,  386,  correct  cita- 
tion, 27  P.  301. 
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1 1085  erroneonaly  cited  as  1 1035,  95  C.  142,  143»  correct  cita- 
tion, 30  P.  205. 
erroneoQBly  cited  as  f  1035,  correct  citation,  27  P.  301. 

i  1086  erroneously  cited  as  f  1036,  62  C.  40,  42. 

f  1094  omitted  from  opinion,  3  G.  A.  248,  254,  printed  in  84  P. 
1002,  1004. 

1 1102  erroneously  cited  as  i  1162,  63  C.  607,  611. 

i  1128  erroneously  cited  for  f  128,  79  C.  600,  602,  correct  dta- 
Uon,  in  21  P.  954,  955. 

ill29  erroneously  cited  for  11129  Pen.  C,  102  G.  308,  311, 
correct  citation,  36  P.  590. 

i  1162  erroneously  cited  for  S  1102,  63  G.  607,  611. 

1 1168  erroneously  cited  for  i  1468,  92  G.  370,  371,  correct  cita- 
tion, 28  P.  570,  571. 

§  1184  erroneously  cited  as  1 1194,  56  P.  610,  611. 

erroneously  cited  as  1 1884,  97  G.  644,  645,  correct  cita- 
tion, 32  P.  801. 
erroneously  cited  as  1 1194,  56  P.  610,  611. 

i  1186  erroneously  cited  for  1 1186  G.  G.,  80  G.  65,  67,  correct 
citation,  22  P.  69,  70. 

1 1191  erroneously  cited  for  1 1191  G.  G.,  80  G.  66,  67,  correct 
citation,  22  P.  69,  70. 

§  1192  erroneously  dted  for  i  1992,  72  G.  510,  512,  correct  cita- 
tion, 14  P.  104,  105. 

1 1194  erroneously  cited  for  1 1184,  56  P.  610,  611. 

11254  erroneously  cited  (?)  for  1969,  1  G.  A.  175,  181,  same 
error,  81  P.  972,  975. 

§  1265  erroneously  cited  for  1 1265  G.  G.,  80  G.  208,  209,  same 
error,  13  A.  S.  116, 117,  correct  citation,  22  P.  141, 142 ; 
also  erroneously  cited  for  9  1265  G.  C.  in  111  G.  484,  487, 
indefinitely  cited,  44  P.  167.  (There  is  no  11265  G. 
G.  P.) 

1 1286  erroneously  cited  for  1 128,  74  G.  106,  108,  same  error, 
15  P.  448,  449. 

S  1307  erroneously  cited  as  1 1307  G.  G.,  148  G.  233,  236,  same 
error,  82  P.  962,  same  error,  113  A.  8.  231,  233. 

1 1312  erroneously  cited  as  fi  1312  G.  G.,  148  G.  233,  236,  same 
error,  82  P.  962,  113  A.  S.  231,  233. 
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1 1313  erroneously  cited  as  1 1313  C.  C,  148  C.  233,  236,  same 

error,  82  P.  962,  same  error,  113  A.  S.  231,  233. 

1 1314  erroneously  cited  as  i  1314  C.  C,  148  O.  233,  286,  same 

error,  82  P.  962,  same  error,  113  A.  S.  231,  288. 

1 1326  erroneously  cited  for  S 1356,  130  G.  169,  172,  same  error, 
80  A.  S.  89,  92,  correct  citation,  62  P.  475,  476. 

11329  erroneously  cited  as  11829,  54  C.  556,  557. 

1 1356  erroneously  cited  as  i  1326,  130  0.  169,  172,  same  error, 
80  A.  S.  89,  92,  correct  citation,  62  P.  475,  476. 

S 1368  erroneously  cited  for  \  1388,  80  C.  381,  384,  correct  cita- 
tion, 22  P.  233. 

{ 1379  erroneously  stated  to  have  been  f  66  of  the  former 
"practice  act"  (or  463  G.  G.  P.),  122  G.  162,  164,  same 
error,  54  P.  736,  737. 

1 1386  erroneously  cited  for  1 1386  G.  G.,  152  G.  201,  207,  cor- 
rect citation,  92  P.  184,  186. 

1 1388  erroneously  cited  as  §  1368,  80  G.  381,  384,  correct  cita- 
Uon,  22  P.  233. 

i  1413  erroneously  cited  for  f  190  Practice  Act,  97  G.  568,  570, 
correct  citation,  32  P.  597,  598. 

f  1435  erroneously  cited  for  i  1485,  113  G.  26,  31,  same  error, 
54  A.  S.  321,  324,  correct  citation,  45  P.  15,  16. 

i  1448  erroneously  cited  for  9  1498,  8  P.  497,  499. 

i  1468  erroneously  cited  as  S 1168.  92  C.  370,  871,  correct  cita- 
tion. 28  P.  570,  571. 

i  1473  erroneously  cited  for  1 1473  C.  C.,  86  G.  184,  187,  same 
error,  24  P.  1005. 

1 1485  erroneously  cited  as  ft  1435,  113  G.  26,  31,  same  error, 
54  A.  S.  321,  324,  correct  citation,  45  P.  15,  16. 

1 1490  erroneously  cited  as  i  497,  51  G.  215,  217. 

1 1493  erroneously  cited  for  f  1498,  112  G.  75,  84,  correct  cita- 
tion, 44  P.  469,  471. 

i  1498  erroneously  cited  as  §  1448,  8  P.  497,  499. 

1 1498  erroneously  cited  as  S 1493,  112  G.  75,  84,  correct  cita- 
tion, 44  P.  469,  471. 

§  1504  erroneously  cited  as  i  1514,  65  G.  517,  518,  same  error, 
4  P.  561. 

1 1514  erroneously  cited  for  f  1504,  65  G.  517,  518,  same  error, 
4  P.  561. 
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1 153^  erroneously  died  for  i  1589,  U9  C.  17,  21,  same  error, 
72  P.  393. 

i  1639  erroneously  cited  as  1 1538,  139  C.  17,  21,  same  error, 
72  P.  393. 

1 1561  erroneously  cited  as  f  1661,  98  C.  608,  605,  oorrect  cita- 
tion, 33  P.  451,  452. 

f  1573  erroneously  cited  as  1 90  Practice  Act,  97  C.  568,  570, 
correct  citation,  32  P.  597,  598. 

S 1624  erroneously  cited  for  1 1624  C.  C,  80  C.  90,  97,  same 

error,  13  A.  S.  101,  107,  correct  citation,  22  P.  57,  59. 

erroneously  dted  for  1 1624  C.  C,  119  G.  289,  241,  same 

error,  51  P.  333,  334. 
erroneously  cited  for  1 1624  C.  C,  4  C.  A.  109, 112.  oorrect 
citation,  87  P.  255. 

i  1633  erroneously  cited  as   1 1663,  126  G.   248,   251,   oorrect 
ciUtion,  58  P.  549,  551. 

f  1651  erroneously   cited  for   1 1561,  98   G.   603,   605,  correct 
citation,  33  P.  451,  452. 

1 1658  errcmeously  cited  for  i  1668,  28  P.  321,  822. 

11663  erroneously  cited  for  11683,  126  G.   248,   251,  correct 
citation,  58  P.  549,  551. 
erroneously  cited  as  1 1658,  23  P.  821,  322. 

i  1697  erroneously  cited  for  i  1697  C.  G.,  129  G.  301,  305,  oor- 
rect citation,  61  P.  937. 

1 1713  erroneously  cited  for  S  473,  80  G.  144,  145,  correct  cita- 
tion, 22  P.  71,  72. 

i  1793  erroneously  cited  for  1 1973,  67  G.  93,  correct  citation, 
7  P.  195. 

i  1829  erroneously  cited  for  S  1329,  54  G.  556,  557. 

erroneously  cited  as  1 1863,  65  G.  625,  626,  same  error, 
4  P.  676. 

i  1833  erroneously  cited  as  1 1883,  64  G.  459,  460,  oorrect  cita- 
tion, 2  P.  43. 

i  1844  erroneously  cited  for  1 1847,  7  G.  A.  330,  364,  same  error, 
94  P.  407,  417. 

1 1847  erroneously  cited  as  1 1887,  111  G.  144,  149,  correct  cita- 
tion, 43  P.  520,  521. 
erroneously  cited  as  f  1887,  119  G.  166^  171,  oorrect  cita- 
tion,  51  P.  553.  555. 
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1 1847  erroneously  cited  as  1 1897,  137  C.  222,  22S,  correct  cita- 
tion, 69  P.  1041. 
erroneously  cited  as  1 1844,  7  C.  A.  330,  364,  same  error, 
94  P.  407,  417. 

1 1863  erroneously  cited  for  1 1S29,  65  C.  625,  626,  same  error, 
4  P.  676. 
part  of  opinion  and  reference  to  section  omitted  from  125 
C.  369,  371,  printed  in  58  P.  19,  20. 

i  1869  omitted  from  opinion  136  C.  84,  87,  printed  In  68  P.  487, 
488. 

i  1883  erroneously  cited  for  9  1833,  64  C.  459,  460,  correct  cita- 
tion, 2  P.  43. 

i  1884  erroneously  cited  for  S  1184,  97  O.  644,  645,  correct  cita- 
tion, 32  P.  801. 

i  1887  erroneously  cited  for  1 1847,   111  C.  144,   149,  correct 
citation,  43  P.  520,  521. 
erroneously  cited  for  1 1847,  119  C.  166,  171,  correct  dta- 
Uon,  51  P.  553,  555. 

5 1896  erroneously  cited  for  1 1986,  140  C.  1,  8,  reference  to 
section  omitted,  73  P.  597,  600. 

f  1897  erroneously  cited  for  i  1847,  137  G.  222,  223,  correct  cita- 
tion, 69  P.  1041. 

S  1903  erroneously  cited  for  S  1908,  132  C.  502,  506,  same  error, 
60  P.  863. 

i  1908  erroneously  cited  as  1 1903,  132  G.  502,  506,  same  error, 
60  P.  863. 

9  1909  erroneously  cited  for  1989,  56  G.  698,  599. 

S 1913  erroneously  cited  as  9 1913  G.  G.,  114  G.  258,  261,  same 
error,  55  A.  S.  66,  correct  citation,  46  P.  82,  83,  35  L. 
492. 

9  1942  erroneously  cited  for  9  1942  G.  G.,  13  P.  866,  868. 

erroneously  cited  as  9  942,  144  G.  740,  746,  correct  cita- 
tion, 78  P.  280,  282. 

9 1957  erroneously  cited  for  9  2957,  106  G.  678,  680,  correct 
citaUon,  39  P.  1071,  1073. 

9  1962  erroneously  cited  as  9  1963,  16  P.  226,  227. 

9  1963  erroneously  cited  for  9  1962,  16  P.  226,  227. 

erroneously  cited  as  9  963,  130  G.  342,  344,  correct  cita- 
tion, 62  P.  561,  562. 
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1 1073  erroneously  cited  as   1 1793,    67    C.    93,    same    error, 

7  P.  195. 
1 1986  erroneously  cited  as  S  1896,  140  C.  1,  8,  reference  to 

section  omitted,  73  P.  597,  600. 
i  1989  erroneously  cited  as  f  1909,  56  C.  598,  599. 
S 1992  erroneously  cited  as  9  1192,  72  C.  510,  512,  correct  cita- 
tion, 14  P.  104,  105. 
i 2009  erroneously  cited  (?)  as  i  2929,  126  C.  379,  382,  and  also 

erroneously  cited  (?)  as  12019,  58  P.  905,  906. 
1 2019  erroneously  cited  for  S  2021,  83  C.  30,  32,  correct  cita- 
tion, 23  P.  214,  215. 
erroneously  cited  (?)  for  §  2009,  58  P.  904,  905. 
12021  erroneously  cited  as  12019,  83  C.  30,  32,  correct  cita- 
tion, 23  P.  214,  215. 
i  2028  erroneously  cited  as  I  2228,  133  C.  475,  477,  correct  cita- 
tion, 65  P.  976,  977.     (There  is  no  I  2228  C.  C.  P.) 
12029  erroneously  cited   (?)   for  9  2009,  126  C.  379,  382,  and 

also  erroneously  cited  (?)  as  9  2019,  58  P.  905,  906. 
9  2034  part  of  opinion  and  reference  to  section  omitted  from 

119  C.  382,  383,  printed  in  51  P.  559,  560. 
9  2060  erroneously  cited  for  9  2052,  141   C.   233,  246,   correct 

citation,  74  P.  745,  750. 
1 2051  erroneously  cited  as  9  205  Pen.  C,  69  C.  601,  606,  same 
error,  11  P.  481,  484.     (There  is  no  9  205  Pen.  C.) 
erroneously  cited  as  9  2052,  120  C.  660,  666,  same  error, 
53  P.  259. 
9  2052  erroneously  cited  as  9  2054,  62  C.  139,  145. 

erroneously  cited  for  9  2051,  120  C.  660,  666,  same  error, 

53  P.  259. 
erroneously  cited  as  9  2050,  141  C.  233,  246,  correct  cita- 
tion, 74  P.  745,  750. 
9  2054  erroneously  cited  for  9  2052,  62  C.  139,  145. 
9  2061  erroneously  cited  as  99  "20,  61,"  71  C.  395,  397,  correct 

citation,  12  P.  272. 

9  2216  erroneously  cited  for  9  2216  C.  C,  95  C.  63,  74,  correct 

citation,  30  P.  301,  303.     (There  is  no  9  2216  C.  C.  P.) 

9  2228  erroneously  cited   for   9  2028,  133   C.  475,   477,  correct 

citation,  65  P.  976,  977.     (There  is  no  9  2228  C.  C.  P.) 


TABLB  OF  ERRORS. 

S  2237  erroneously  cited  for  1 2237  G.  C,  5  0.  A.  228,  236, 
correct  citation,  90  P.  39,  42.  (There  is  no  12237  C. 
C.  P.) 

«  2306  erroneously  cited  for  i  2306  C.  C,  87  C.  256,  262,  same 
error,  22  A.  S.  248,  246,  correct  citation,  25  P.  407,  408, 
(There  is  no  §  2306  C.  C.  P.) 

fi  2957  erroneously  cited  as  1 1957,  106  C.  673.  680,  correct  cita- 
tion, 39  P.  1071.  1073. 

il  2986  erroneously  cited  for  S  2986  C.  C.  123  G.  643.  648.  cor- 
rect citation,  56  P.  468,  470.  (There  is  no  S  2986  C. 
C.  P.) 

S  2987  erroneously  cited  for  9  2987  G.  G..  123  G,  643,  648,  cor- 
rect citation;  56  P.  468,  470.  (There  Is  no  I  2987  G. 
G.  P.) 

S  3543  erroneously  cited  for  i  3543  G.  G.,  54  G.  140,  143.  (There 
is  no  I  3543  G.  G.  P.) 
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ABBREVIATIONS  IN  POCKET  CODE. 

(Other  than  the  usual.) 

A.  C. — ^American  and  Ensllsh  Annotated  Gases. 

A.  D. —  American  Decisions. 

A.  R.—  American  Reports. 

A.  S. —  American  State  Reports. 

C. —  California  Reports. 

C.  A. —  California  Appellate  Reports. 

C.  A.  D. —  California  Appellate  Decisions. 

C.  D. —  California  Decisions. 

Cyc — Cyclopedia  of  Law  and  Procedure. 

Decn.  Dlgr. —  Decennial   Digest. 

Cent  Dlgr.—  Century  Disrest. 

Encyc  L. —  American  and  English  Encyclopedia  of  Law  (2nd  ed.) 

Encyc.  P. —  Encyclopedia  of  Pleadlner  and  Practice. 

Obiter  Dlir. —  Obiter  Dlfirest  of  the  U.  S.  Supreme  Court  Reports. 

L. —  Lawyers'  Reports  Annotated. 

L.  ed. —  Lawyers'  edition  of  United  States  Reports. 

L.  N.  S. —  Lawyers'  Reports  Annotated,  New  Series. 

F.   S.  A. —  Federal  Statutes  Annotated. 

P. —  Pacific  Reporter. 

W.  &  P. —  Words  and  Phrases  Judicially  Defined. 
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CODE  OF  CIVIL  PKOCEDURE. 

AN  ACT  TO  ESTABLISH  A  CODE  OP  CIVIL  PROCEDURE. 

Tbe  People  of  the  State  of  California,  represented  in  Senate 
and  Assembly,  do  enact  as  follows: 

TITLE   OF   ACT. 
i  1.    Title  and  division  of  this  volume. 

f  L    TITLE  AKD  DIYISIOlf  OF  TffiS  YOLUME.    This  act 
shall  be  known  as  the  Code  of  Civil  Procedure  of  California, 
and  is  divided  into  four  parts,  as  follows: 
Part  I.    Of  Courts  of  Justice. 
II.    Of  Civil  Actions. 

III.  Of  Special  Proceedings  of  a  Civil  Nature. 

IV.  Of  Evidence. 

HistoiTi    Enacted  March  11.  1872. 

Citation  and  reference  to  act  —  How  made. — See  Kerr's  Cyc. 
C.  C.  P.  f  19  and  note. 

Construction  of  the  various  codes  and  their  sections.  —  See 
Kerr's  Cyc.  Pol.  C.  If  4478  et  seq.  and  notes;  Kerr's  Cyc.  C.  C. 
f4  and  note;  Kerr's  Cyc.  C.  C.  P.  f  4  and  note. 


Kerr's  C.  C.  P.  —  1 


PRELIMINABY  PROVISIONS. 


2.  When  this  code  takes  effect. 

3.  Not   retroactive. 

4.  Rule  of  construction  of  this  code. 

5.  Provisions  similar  to  existing  laws,  how  construed. 

6.  Tenure  of  offices  preserved. 

7.  Construction  of  repeal  as  to  certain  officers. 
S.  Actions,  etc.,   not  affected  by  this  code. 

9.  Limitations  shall  continue  to  run. 

10.  Holidays. 

11.  Holidays  falling  on  Sundaj'. 

12.  Computation   of  time. 

13.  Certain  acts  not  to  be  done  on  holidays. 

14.  "  Seal  "  defined. 

15.  Joint  authority. 

16.  Words  and  phrases.     [Construction  of.] 

17.  Words  and  terms  defined. 

IX.  Statutes,  etc.  Inconsistent  with  code  repealed. 

19.  This  act,  how  cited,  enumerated,  etc. 

20.  Judicial  remedies  defined. 

21.  Division  of  Judicial  remedies. 

22.  Action  defined. 

28.  Special  proc^eediner  defined. 

24.  Division  of  actions. 

25.  Civil  actions  arise  out  of  obllgrations  or  injuries. 

26.  Oblifiratlon  defined. 

27.  Division  of  injuries. 

28.  Injuries  to  property. 

29.  Injuries  to  the  person. 

30.  Civil  action,  by  whom  prosecuted. 

31.  Criminal  actions. 

32.  Civil  and  criminal  remedies  not  merged. 


§2.  WHEN  THIS  CODE  TAKES  EFFECT.  This  code 
takes  effect  at  twelve  o'clock  noon,  on  the  first  day  of  January, 
eigrhteen  hundred  and  seventy-three. 

Htot«rjt    CSnacted  March  11,  1872. 

Effect  of  codes  generally  on  acts  passed  at  same  session  of 
the  legislature.  —  See  Kerr's  Cyc.  Pol.  C  §  4478  note  pars.  2,  8. 
See  also  Kerr's  Cyc.  C.  C.  P.  If  8-19  and  notes. 


3,  4  CODE  OF  CIVIL  PROCEDURE. 

§8.  NOT  RETROACTIVE.  No  part  of  It  Is  retroactive, 
unless  expressly   [so]  declared. 

History:    Enacted  March  IJ,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation. 

56  C.  297,  299  (applied  with  S!  1493,  1500  post.  See  6  Pac. 
Coast  L.  J.  686);  59  C.  288.  289  (applied  with  $325  post);  63 
C.  261»  264  (applied  with  f  325  post,  as  amended.  1878);  85  C.  80. 
84,  24  P.  648,  649  (applied  with  {1187.  as  amended  1887);  95  C. 
184,  201,  27  P.  30,  30  P.  213,  16  L.  646  (applied  in  dis.  op.  with 
S3  C.  C.  and  f  361  post);  106  C.  673,  680  (construed),  39  P. 
1071;  117  C.  140,  149,  48  P.  1025  (applied  with  |  325,  as  amended 
1878);  C.  Nov.  29,  1880,  6  Pac.  Coast  L.  J.  686  (applied  with 
If  1493,  1500.  See  56  C.  297,  299);  151  C.  497,  498,  91  P.  334 
(referred  to  in  discussion  of  retroactive  effect  of  amendment  of 
1895  to  S  685). 

Action  of  code  prospective.  —  See  Kerr's  Cyc.  C.  C.  P.  I  4  note 
par.  7 ;  also  Kerr's  Cyc.  C.  C.  5  3  and  note. 

Effect  of  codes. on  pending:  proceedlngrs  and  vested  rights. — 
See  Kerr's  Cyc.  C.  C.  P.  I  8  and  note. 

Effect  of  code  on  existing:  statutes.  —  See  Kerr's  Cyc.  C.  C.  P. 
{18  &nd  note. 

Impairing  vested  rights.  —  See  Kerr's  Cyc.  C.  C.  P.  §8  and 
note. 

§4.    RULE   OF   CONSTRUCTION   OF  THIS   CODE.     The 

rule  of  the  common  law,  that  statutes  in  derogation  thereof 
are  to  he  strictly  construed,  has  no  application  to  this  code. 
The  code  establishes  the  law  of  this  state  respecting  the 
subjects  to  which  it  relates,  and  its  provisions  and  all  pro- 
ceedings under  it  are  to  be  liberally  construed,  with  a  view 
to  effect  its  objects  and  to  promote  justice. 

Hlfltoryt    Enacted  March  11,  1872. 

See  Kerr's  Cj'C.  C.  C.  P.  for  41  pars,  annotation. 

61  C.  215.  216  (applied);  64  C.  5,  7.  27  P.  788  (applied);  64  C. 
233,  241,  30  P.  806  (applied);  64  C.  429,  430,  1  P.  703  (applied); 
65  C.  97,  98,  3  P.  133  (applied);  65  C.  301,  303,  4  P.  17  (applied 
with  i  18);  66  C.  288,  289.  5  P.  860  (applied);  66  C.  309.  310,  5  P. 
516  (applied  in  construing  8  170);  72  C.  78,  80,  13  P.  152,  153 
(applied  in  construing  I  1187);  74  C.  60.  76.  15  P.  371,  878  (ap- 
plied in  construing  S  454);  80  C.  253.  256,  22  P.  334,  335  (applied); 
81  C.  408,  419,  21  P.  976,  22  P.  742,  746,  6  L.  594  (construed  as  to 
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application  to  statutes  prior  to  codO;  83  C.  368.  370.  28  P.  389 
(applied  —  equivalent  to  a  command  to  all  the  courts  of  the 
state):  S3  C.  460.  464  (cited).  17  A.  S.  266.  23  P.  395;  87  C.  292. 
294,  22  A.  S.  25.  25  P.  413.  10  L.  567  (applied  —  rule  in  constru- 
Iner  statutes):  90  C.  504.  506.  27  P.  375.  376  (applied  In  constru- 
ing: subd.  5  of  I  407) ;  91  C.  342.  353.  27  P.  747.  750  (applied  with 
11866  in  construing  I  170);  92  C.  199.  201.  28  P.  226.  227  (ap- 
plied with  1473):  :'3  C.  384.  390.  28  P.  1063.  1065  (applied  with 
1473):  93  C.  421.  423.  29  P.  34.  35  (applied  with  {18  in  constru- 
insT  Act  March  23,  1872):  94  C.  33.  48,  29  P.  382  (applied  with 
1473);  99  C.  628.  626,  84  P.  344  (applied  with  §473);  102  C.  537. 
541,  36  P.  864  (applied  in  construinir  11723);  104  C.  487.  492 
(applied),  38  P.  203;  105  C.  526.  558  (applied).  38  P.  94.  722.  28 
lu  773;  116  C.  378.  381.  58  A.  S.  180.  48  P.  324  (applied  with  |  473); 
118  C.  S82.  883.  50  P.  550  (applied  in  construingr  1667):  129  C. 
308.  311  (applied  with  i  478),  61  P.  982;  189  C.  879.  882.  78  P.  150 
(cited  with  S  4  Pen.  C.  In  discussing  rule  of  construction  to  be 
applied  to  statutes  anterior  to  codes);  140  C.  1,  9  (applied  with 
11209),  73  P.  597:  142  C.  190,  195,  75  P.  782  (applied  in  con- 
struiner  1710);  144  C.  609,  611,  78  P.  21  (applied  in  construing: 
mechanics*-lien  law);  150  C.  751.  757.  89  P.  1077.  1081  (applied 
In  construing  mechanics*-lien  law):  2  C.  A.  61.  62,  83  P.  76 
(applied  in  construing:  mechanics*-! ien  law);  3  C.  A.  602.  604 
(applied  In  construing  11896.  896  and  ||  145  and  853  Pol.  C). 
605  (applied  in  construingr  and  applying:  §4481  Pol.  C.)*  86  P.  840. 

As  to  construction  of  statutes,  see  Kerr's  Cyc.  C.  C.  P.  i  4  note 
pars.  7.  20.  29;  26  Encyc.  of  L.  598-657;  1  A,  C.  147;  1  A.  C.  494;  1 
A.  C.  570;  1  A,  C.  752;  3  A.  C.  767;  4  A,  C.  7;  4  A.  C.  420;  6  A.  C. 
860;  9  A.  C.  140;  10  A.  C.  51. 

As  to  construction  of  mechanics'  Hen  statutes,  see  20  Encyc. 
of  Lb  277;  34  Cent.  Blgr.  col.  2088.  f  5. 

As  to  general  rules  for  construction  of  statutes,  see  Kerr's 
Cyc.  C.  C.  P.  II  1858,  1859.  1866  and  notes;  44  Cent.  Dig.  col.  2804. 
ii  254-318. 

Construction  of  codes  is  to  be  with  reference  to  each  other  as 
one  statute.  —  See  |  1  ante,  and  see  Kerr's  Cyc.  Pol.  C.  |  4480  and 
note  pars.  2.  et  seq. 

§&.  PBOYisiONS  shqlab  to  existixo  laws,  how 

CONSTBUED.  The  provisions  of  this  code,  so  far  as  they 
are  suhstantially  the  same  as  existing  statutes,  must  be  con- 
strned  as  continuations  thereof,  and  not  as  new  enactments. 

HlatoiTi  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8.  1901,  Stats,  and  Amdts.  1900-1.  p.  117.  held 
unconstitutional;    see    full    particulars.    Kerr's    Cyc,    C.    C.    P., 
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introductory  note  to  part  I,  p.  27.  and  Kerr*8  Cyc.  C.  G.  I  4. 
history. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  parH.  annotation. 

50  C.  612,  613  (c>lted  In  connection  with  ||  .^76.  377,  as  .substan- 
tial re-enactment  of  Act  April  26,  1862):  64  C.  233,  241.  30  P.  806. 
810  (applied  with  S  4  in  construing:  $4480  Pol.  C);  52  F.  648. 
652  (applied  with  {I  6  C.  C). 

Effect  of  codes  on  existing  statutes.  —  See  Kerr's  Cyc.  C.  C.  P. 
i  18  and  note. 

Rule  of  construction  of  codes  is  discussed  in  Kerr's  Cyc. 
C.  C.  P.  I  4  note  pars.  12-19.     See  also  note  to  I  3  ante. 

S  6.  TENURE  OF  OFFICES  PRESERVED.  All  persons  who 
at  the  time  this  code  takes  effect  bold  office  under  any  of  the 
acts  repealed,  continue  to  hold  the  same  according  to  the 
tenure  thereof,  except  those  offices  which  are  not  continued 
by  one  of  the  codes  adopted  at  this  session  of  the  legislature. 

Hlatoryt    Enacted  March  11,  1872. 

§?•  CONSTRUCTION  OF  REPEAL  AS  TO  CERTAIN 
OFFICERS.  When  any  office  is  abolished  by  the  repeal  of  any 
act,  and  such  act  Is  not  in  substance  re-enacted  or  continued 
in  either  of  the  codes,  such  office  ceases  at  the  time  the  codes 
take  effect. 

Hlatoryi    Enacted  March   11.  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

Repeal  by  implication. — See  Kerr's  Cyc.  C.  C.  P.,  I  18  and  note. 

«8.    ACTIONS,  ETC^  NOT  AFFECTED  BY  THIS  CODE. 

No  action  or  proceeding  commenced  before  this  code  takes 
effect,  and  no  right  accrued,  is  affected  by  its  provisions,  but 
the  proceedings  therein  must  conform  to  the  requirements 
of  this  code  as  far  as  applicable. 

Hlator>'t  Knacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  act  held  unconstitutional,  see  history, 
i  5    ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  24  pars,  annotation. 

47  C.  68,  69  applied  with  fi  18  in  construing  |658):  96  C. 
184,  202,  30  P.  213,  16  L.  646  (construed  and  applied,  in  connec- 
tion with  I  6  C.  C.  as  applied  to  i  362  C.  C.  P.). 
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Actions  commenced  before  the  eod%  went  into  effect. — See 
Kerr's  Cyc  C.  C.  {(  6,  20  and  notes. 

Rule  eoverniner  running  of  statute  of  limitations. — See  Kerr's 
Cyc.  C.  C.  P.  I  9  par.  5,  and  §12  par.  7. 

Similar  provisions  in  C.  C. — See  Kerr's  Cyc.  C.  C.  I  6  and  note. 

1 9.  LIMITATIONS  SHALL  CONTINUE  TO  BUN.  When  a 
limitation  or  period  of  time  prescribed  in  any  existing  statute 
for  acquiring  a  right  or  barring  a  remedy,  or  for  any  other 
purpose,  has  begun  to  run  before  this  code  goes  into  effect, 
and  the  same  or  any  limitation  is  prescribed  in  this  code,  the 
time  which  has  already  run  shall  be  deemed  part  of  the  time 
prescribed  as  such  limitation  by  this  code. 

Hlsiorrt  Enacted  March  11,  1872;  amended  July  6.  1874. 
Code  Amdts.  187S>4,  p.  279;  by  Code  Commission.  Act  March  8. 
1901,  act  held  unconstitutional,  see  history,  |  5  ante. 

See  Kerr*8  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

50  C.  612,  613  (applied  in  construing  running-  of  limitation 
under  statute  anterior  to  codes);  63  C.  261,  266  (applied  in 
construing  f  825). 

Amendments  —  As  to  method  of  making,  see  Kerr's  C^c.  C. 
C.  P.   i  19  and  note. 

Existin^r  actions  not  affected. —  See  Kerr's  Cyc.  C.  C.  P.  I  361. 

Limitation  of  actions.  —  See  Kerr's  Cyc.  C.  C.  P.  f|  312  et  seq. 

Rule  fiTovernlngr. — See  Kerr's  Cyc.  C.  C.  P.  §  8  note  pars.  18-21; 
fi  361.  392  and  notes. 

110.    HOUBATS.     Holidays,  within  the  meaning  of  this 
code,  are  every  Sunday,  the  first  day  of  January,  the  twenty- 
^     second  day  of  February,  the  thirtieth  day  of  May,  the  fourth 
\      day  of  July,  the  ninth  day  of  September,  the  first  Monday  in 
J       September,  the  twelfth  day  of  October,  to  be  known  as  "  Dis- 
\^      covery  Day,"  the  twenty-fifth  day  of  December,  every  day  on 
which  an  election  is  held  throughout  the  state,  and  every  day 
appointed  by  the  president  of  the  United   States  or  by  the 
governor  of  this  state  for  a  public  fast,  thanksgiving  or  holi- 
day.    If  the  first  day  of  January,  the  twenty-second  day  of 
February,  the  thirtieth  day  of  May,  the  fourth  day  of  July, 
the  ninth  day  of  September,  the  twelfth  day  of  October  or 
the  twenty-fifth  day  of  December  fall   upon  a  Sunday,  the 
Monday  following  is  a  holiday. 
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I  11  CODE  OF  CIVIL  FROCEDURJfl. 

Erery  Saturday  from  W^elve  o'clock  noon  until  twelve  o'clock 

midnight  is  a  holiday  as  regards  the  transaction  of  business 

in  the  public  offices  of  this  state,  and  also  in  political  divi- 

sions  thereof  where  laws,  ordinances  or  charters  provide  that 

public  offices  may  be  closed  on  holidays;  provided,  this  shall 

not  be  construed  to  prevent  or  invalidate  the  Issuance,  filing, 

service,  execution  or  recording  of  any  legal  process  or  written 

instrument  whatever  on  such  Saturday  afternoons. 

HI«toi7t  Enacted  March  11,  1872;  amended  April  9,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  59;  March  1.  1889,  Stats,  and 
Amdts.  1889.  p.  46;  March  23,  1893.  Stats,  and  Amdts.  1893,  p. 
186;  February  23,  1897,  Stats,  and  Amdts.  1897,  p.  15;  November 
28,  1906,  Extraordinary  Session  1906,  ch.  7;  March  18,  1907,  Stats, 
and  Amdts.  1907,  p.  561.  Kerr's  Stats,  and  Amdts.  1906-7,  p.  431; 
February  19.  1909,  Stats,  and  Amdts.  1909,  ch.  29. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

65  C.  621  (cited  with  other  sections),  4  P.  664;  71  C.  461,  465. 
12  P.  493,  495  (applied  in  construing  f  283). 

See  amendment  to  f  7  C.  C. 

As  to  practice  where  holiday  falls  on  Sunday,  see  Kerr's  Cyc 
C.  C.  P.  {13  note  par.   1. 

Holidays  not  counted,  when. — See  Kerr's  Cyc.  C.  C.  P.  |  12 
note  par.  6;  and  f  13  and  note;  7  A.  C.  325. 

Last  day  falling:  on  holiday. — See  Kerr's  Cyc  C.  C.  P.  {  13  and 
note. 

Non-Judicial  days — Holidays  and  Sundays  are. — See  Kerr's 
Cyc.  C.  C.  P.  I  134  and  note. 

Rule  does  not  apply  to  supreme  court. — See  Kerr's  Cyc.  C.  C. 
P.  I  13  note  par.  6;  or  to  mechanics'  liens,  9  4  note  par.  28,  and 
f  18  note  par.  9. 

Special  holidays  appointed  by  governor  are  without  legal  or 
binding:  effect. — See  Kerr's  Stats,  and  Amdts.  1907  to  Cyc.  Codes 
(C.  C.  P.  pt.),  {10;  also  Biennial  Supplement,  1909. 

S  11.  HOLIDAYS  FALLING  ON  SUNDAY.  If  the  first  day 
of  January,  the  twenty-second  day  of  February,  the  thirtieth 
day  of  May,  the  fourth  day  of  July,  the  ninth  day  of  September, 
the  twelfth  day  of  October  or  the  twenty-fifth  day  of  Decem- 
ber fall  upon  a  Sunday,  the  Monday  following  is  a  holiday. 

HlMton-t  Enacted  Marcli  11,  1872;  amended  March  24,  1874. 
Code  Amdt.s.  1873-4.  p.  2S0;  repealed  by  Code  Commission,  Act 
March  8,  1^01,  act  held  unconstitutional,  see  history,  {  5  ante; 
amended  February  19,  1909,  Stats,  and  Amdts.  1909.  ch.  29. 
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I»TlELTMINATtY    T^TtOVISIONS.  §12 

Oa  J4«,  »47  (applied  wltli  |  12>;  145  C.  «71,  n7,  79  P.  S54 
•mpplicd). 

Last  day  falling  on  holiday. See   Iverr's  Cyc.  C.  C.  P.  %  13  and 

Bote. 

MoBday  a  non-judlclal  d&y  -when  following  either  of  the 
telldays  named  In  the  above  section. — See  Kerr's  Cyc.  C.  C.  P. 
1 1%  note  par.  3;   f  12  no^e  p&r.    6;    f  13  note  pars.  1,  4. 

112.  COMPrTATIO^N  OF  TIME.  The  time  in  which  any 
ad  pFOTlded  by  law  is  to  be  done  is  computed  by  excluding 
the  first  day  and  including  tlie  last,  unless  the  last  day  Is  a 
hofiday,  and  then  it  is  also  excluded. 

History  s     Sn&cted    March    11,    1872. 

See  Kerr's  Cyc.  C.  C-  r».  for  29  pars,  annotation. 
SI  C.  514,  516  (construed  and  applied);  61  C.  331,  332  (applied 
with  §702):  61  C.  498,  506  (applied);  63  C.  346,  347  (applied 
with  §11);  63  C.  417,  420.  421  (applied);  71  C.  461,  465,  12  P. 
493,  495  (applied  with  %%  lO.  13);  77  C.  310,  312,  19  P.  522,  523 
(applied);  82  C.  214,  217,  23  P.  14,  15  (cited  as  construed  51 
C  5l€);  86  C.  122.  126.  24  I».  859,  860  (applied);  104  C.  515,  622, 
It  P.  SOO  (cited  in  computation  of  time  —  case  taken  out  of 
rule  of.  by  decision  118  M:ass.  502,  19  A.  R.  470);  105  C.  173, 
lf2.  38  P.  715  (applied  as  to  sufficiency  of  notice  under  I  1373); 
112  C-  603.  610,  44  I*.  1074  (applied  to  service  of  proposed  state- 
ment on  appeal>;  122  C-  400,  401,  55  P.  139  (applied  to  service  of 
Mil  of  ex<^eptlons> ;  124  C.  90,  96,  66  P.  790  (applied  in  com- 
paUns  limitation  of  action);  131  C.  590,  594,  595,  63  P.  1613 
tapplied  to  filing  ot  insolvency  proceedings);  136  C.  3,  4,  68 
P.  Ill  (applied  in  action  on  constable's  bond  under  1693);  150 
C  2S3,   326,    88    I»-    356    (applied  in  construing  i  473). 

As  to  computation   of  time,  see  note  7  A,  Di  260;  1  A.  C.  185; 
2  A.  C.    518;    7    A.    C.    325. 

As  to   publica-tion    of   notice  for  specified  number  of  months, 
see  Kerr's  Cyc.  C.   C  I*-  §12  note  par.  26;  |  413  and  note. 

D^y, See   "  Year,   -week  and  diy,"  this  note. 

In  statute  of  Umltations  —  Computingr.  —  See  Kerr's  Cyc.  C.  C. 
P.  I  8  note  pars.   18.   19:  I  13  note  par.  7;  f  359  and  note. 

Publication   on   Sunday  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  |  413 

and  note. 
Tfnie Ho^e    computed.  —  See   Kerr's   Cyc.    Pol.   C.    ||  3266   et 

sell-  and  notea- 

^•ro*« SCeaniniT  ^'  '"*  computation  of  time.  —  E  A,  C.  618. 

Year,   weelc,    and  day,   defined.  —  See  Kerr's  Cyc.  C.  G.  P.  |  17 
and  note-  ICert*'»  Cyc-  Pol.  C.  ||  3255  et  seq.  and  notes. 
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13,  14  CODE  OP  CIVIL,  PROCEDURE. 

f  13.  CERTAIN  ACTS  NOT  TO  BE  DONE  ON  HOLIDAYS. 

Whenever  any  act  of  a  secular  nature,  other  than  a  work  of 
necessity  or  mercy,  is  appointed  by  law  or  contract  to  be 
performed  upon  a  particular  day,  which  day  falls  upon  a 
holiday,  such  act  may  be  performed  upon  the  next  business 
day  with  the  same  effect  as  if  it  had  been  performed  upon 
the  day  appointed. 

Hint  oryx    Enacted    March    11,    1872. 

See  Kerr'9  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

71  C.  461.  465,  12  P.  493«  495  (applied  with  li  10.  12):  110  C 
547,  551,  42  P.  1079  (applied  with  |  11  C.  C);  121  C.  99.  100. 
63  P.  433  (applied  to  entering  default);  136  C.  185,  193,  68  P. 
601  (applied  with  {  13  Pol.  C.  and  I  11  C.  C.  in  construingr 
Wright  Act);  152  C.  532,  548.  93  P.  99,  106  (construed  with 
IS  73,  174). 

As  to  holidays,  see  25  Cent.  Dig.  col.  2109,  SI  2-6. 

Sunday  being  the  last  day  on  which  to  perform  an  act 
required  or  permitted  by  the  codes  or  statutes,  it  may  be  per- 
formed on  the  succeeding  secular  day.  —  See  Kerr's  Cyc.  C.  C.  P. 
Ill  note  par.  3;  |  12  par.  6.     See  also  7  A.  C.  325. 

§  14.  **  SEAL  ^  DEFINED.  When  the  seal  of  a  court,  public 
officer,  or  person  is  required  by  law  to  be  affixed  to  any  paper, 
the  word  "  seal "  includes  an  Impression  of  such  seal  upon  the 
paper  alone  as  well  as  upon  wax  or  a  wafer  affixed  thereto. 

HIatorr*    Bnacted    March    11,    1872. 

See  Kerr's  Cyc.  C  C.  P.  for  18  pars,  annotation. 

As  to  signatures,  see  Kerr's  Cyc.  C.  C.  P.  |  17  note  pars.  14-17. 

Court  seals.  —  See  Kerr's  Cyc.  C.  C.  P.  11147-153,  1929-1934 
and  noteat. 

Distinction  between  sealed  and  unsealed  instruments  abol- 
ished.—  See  Kerr's  Cyc.  C.  C.  {1629  and  note. 

Manner  of  making.  —  See  Kerr's  Cyc.  C.  C.  P.  I  1931  and  note* 

Private  seals  aboUsheo.  —  See  Kerr's  Cyc.  C.  C.  11629  and 
note. 

Seals  for  private  writings.  —  See  Kerr's  Cyc.  C.  C  P.  |  1929 
and  note. 

Seals  —  Generally.  —  See  Kerr's  Cyc.  C.  C.  P.  11147-153,  1929- 
lt34  and  notes;  1  L.  861;  4  L.  41;  5  L.  596;  11  L.  883. 
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PRELIMINARY  PROVISIONS.  |f  15.17 

1 16.  JOIHT  ACTHOBITT.  Words  glTlng  a  Joint  authority 
to  three  or  more  public  officers  or  other  persons  are  construed 
as  siviuK  such  authority  to  a  majority  of  them,  unless  it  is 
otherwise  expressed  in  the  act  giving  the  authority. 

Hlifttonri    Enacted    March    11.    1872. 

63  C.  257.  258  (applied);  2  C.  A.  453.  459.  83  P.  580  (applied 
with  S  12  C.  C.  and  |  17  subd.  7  Pen.  C). 

§1«.  H'OBDS  AND  PHRASES.  [CONSTBUCTION  OF.] 
Words  and  phrases  are  construed  according  to  the  con- 
text and  the  approved  usage  of  the  language;  but  tech- 
nical words  and  phrases,  and  such  others  as  have  acquired 
a  peculiar  and  appropriate  meaning  in  law,  or  are  defined  in 
the  succeeding  section,  are  to  be  construed  according  to  such 
peculiar  and  appropriate  meaning  or  definition. 

Hlstorxi    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

92  C.  239,  246,  28  P.  341.  342  (applied  in  construing  "elisor"); 
130  C.  674.  677,  62  P.  1064  (applied  in  construing:  "wilful"  acts 
of  arresting;  officer);  131  C.  291.  298,  63  P.  469  (applied  in  con- 
struing "claim"  of  widow);  146  C.  728,  733,  81  P.  119  (applied 
with  f  13  C.  C.  in  construing:  amendment  of  1900  to  (18,  art.  xl., 
Const.). 

In  contracts  —  Meaning  to  be  given  to  words.  —  See  Kerr's 
C^yc.  C.  C.  P.  1 1861  and  note;  Kerr's  Cyc.  C.  C.  H  1644,  1645  and 
notes;  also  2  W.  &  P.  1514-1530. 

§  17.  WOBDS  AKD  TEBMS  DEFINED.  Words  used  in  this 
code  in  the  present  tense  include  the  future  as  well  as  the 
present;  words  used  in  the  masculine  gender  include  the 
feminine  and  neuter;  the  singular  number  Includes  the 
plural,  and  the  plural  the  singular;  the  word  "person" 
inclades  a  corporation  as  well  as  a  natural  person;  the  word 
"  county  "  includes  '*  city  and  county  ";  writing  includes  print- 
ing and  typewriting;  oath  Includes  affirmation  or  declaration; 
and  every  mode  of  oral  statement,  under  oath  or  afllrmation, 
is  embraced  by  the  term  "testify,"  and  every  written  one  in 
the  term  "depose";  signature  or  subscription  includes  mark, 
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§  17  CODE  OF  CIVIL  PROCEDURE. 

when  the  person  cannot  write,  his  name  being  written  near 
it  by  a  person  who  writes  his  own  name  as  a  witness; 
provided,  that  when  a  signature  is  by  mark  it  must,  in  order 
that  the  same  may  be  acknowledged  or  may  serve  as  the 
signature  to  any  sworn  statement,  be  witnessed  by  two  per- 
sons who  must  subscribe  their  own  names  as  witness  thereto. 
[SIgrnlfication  of  words.]  The  following  words  have  in 
this  code  the  signification  attached  to  them  In  this  section, 
unless  otherwise  apparent  from  the  context: 

1.  The  word  "  property  "  includes  both  real  and  personal 
property ; 

2.  The  words  "  real  property  "  are  coextensive  with  lands, 
tenements,  and  hereditaments; 

3.  The  words  "  personal  property  *'  include  mouey,  goods, 
chattels,  things  in  action,  and  evidences  of  debt; 

4.  The  word  "  month "  means  a  calendar  month,  unleKd 
otherwise  expressed; 

5.  The  word  "will"  includes  codicil; 

6.  The  word  "  writ "  signifies  an  order  or  precept  in  writ- 
ing, issued  in  the  name  of  the  people,  or  of  a  court  or 
judicial  officer;  and  the  word  **  process  "  a  writ  or  summons 
issued  in  the  course  of  judicial  proceedings; 

7.  The  word  "  state,"  when  applied  to  the  difiterent  parts 
of  the  United  States,  includes  the  District  of  Columbia  and 
the  territories;  and  the  words  "United  States"  may  include 
the  district  and  territories; 

8.  The  word  "  section "  whenever  hereinafter  employed, 
refers  to  a  section  of  this  code,  unless  some  other  code  or 
statute  is  expressly  mentioned; 

9.  The  word  "  affinity  "  when  applied  to  the  marriage  re- 
lation, signifies  the  connection  existing  in  consequence  of 
marriage,  between  each  of  the  married  persons  and  the 
blood  relatives  of  the  other. 

Hlatorjri  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  280;  by  Code  Commission,  Act  March  8. 
1901,  act  held  unconstitutional,  see  history,  {  5  ante;  amend- 
ment re-enacted  March  13,  1903,  Stats,  and  Amdts.  1903,  pp. 
134-135. 
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PRBUHINARY  PROVISION&  1 18 

See  Kerr's  Cyc  C.  Q.  P.  for  28  i>ar9.  annotation. 

54  C  178  (cited  with  other  sections  applied);  66  C.  288,  289, 
5  P.  530  (applied  in  construinsr  f  803);  121  C.  582.  586.  54  P.  87 
(applied  in  constmlngr  declaration  of  homestead);  131  C.  85, 
89,  63  P.  153  (applied  Sizbd.  3  in  holdlncr  note  personal  property 
subject  to  seizure  on  execution);  135  C.  572,  574,  67  P.  1034 
(applied);  136  C.  673,  674.  69  P.  415  (applied  in  construing  |  941 
as  alloWinsr  of  two  appellants);  142  C.  529,  539,  76  P.  243  (applied 
subds.  2.  3  with  §14  subds.  2,  3  C.  C);  146  C.  119,  122,  79  P. 
846  (applied  in  construing  12051);  152  C.  249,  255,  92  P.  486, 
489  (applied  in  construing  1941). 

As  to  definition  of  notice,  see  Kerr's  Cyc  Pol.  C.  14175  and 
note;  also  5  W.  &  P.  4840. 

As  to  definition  of  process,  see  Kerr's  Cyc.  Pol.  C.  |  4175  and 
note;  also  6  W.  &  P.  5643. 

As  to  definition  of  words  used  in  boundaries,  see  Kerr's  Cyc. 
Pol.  C.  fi  3903-3907  and  notes. 

A  day  —  As  to  meaning  of,  see  Kerr's  Cyc.  C.  C.  P.  I  12  note 
pars.  9-11;  2  W.  ft  P.  1882. 

A  month  —  As  to  meaning  of,  see  Kerr's  Cyc  C.  C.  P.  §12 
note  pars.  13-16;  5  W.  &  P.  4574. 

A  year  —  As  to,  see  Kerr's  C?yc.  C.  C.  P.  |  12  par.  17;  8  W.  &  P. 

A  week  —  As  to  meaning  of,  see  Kerr's  Cyc.  C.  C.  P.  f  12 
par.  12;  8  W.  A  P.  7427. 

Action,  as  used  in  title  relating  to  limitations  (Kerr's  Cyc. 
C.  C.  P.  11318-363),  includes  a  special  proceeding  of  a  civil 
nature.  —  See  Kerr's  Cyc  C.  C.  P.  i  363  and  note. 

Notice  defined. —  See  Pol.  C.  §4175;  5  W.  &  P.  4840. 

Process  defined.  —  See  Pol.  C.  I  4175;  6  W.  &  P.  5643. 

Words  used  in  boundaries  >— As  to,  see  Kerr's  Cyc.  Pol.  C. 
ii  3.  903-907  and  notes. 

{la  STATUTES,  ETC.,  INCOlfSISTENT  WITH  CODE 
REPEALED.  No  statute,  law,  or  rule  is  continued  in  force, 
because  it  is  consistent  with  the  provisions  of  this  code  on 
the  same  subject;  but  in  all  cases  provided  for  by  this  code, 
all  statutes,  laws,  and  rules  heretofore  in  force  in  this  state, 
whether  consistent  or  not  with  the  provisions  of  this  code 
unless  expressly  continued  in  force  by  it,  are  repealed  and 
abrogated.  This  repeal  or  abrogation  does  not  revive  any 
former  law  heretofore  repealed,  nor  does  it  affect  any  right 
already  existing  or  accrued,  or  any  action  or  proceeding 
already  taken,  except  as  in  this  code  provided;  nor  does  it 
affect  any  private  statute  not  expressly  repealed.  : 
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IS  19,  20  CODE  OP  CIVIL  PROCBDURB. 

History  I  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  act  held  unconstitutional,  see  his- 
tory,  {  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  32  pars,  annotation. 

47  C.  58,  59  (applied  with  S  8);  49  C.  596,  597  (construed);  63  C. 
578.  580  (cited);  64  C.  6.  8.  27  P.  788.  789  (cited);  64  C.  233.  234 
(applied  in  connection  with  f  19  Pol.  C),  242  (applied  in  con- 
struing: section  including  former  statute),  80  P.  806.  807,  810; 
64  C.  256,  258,  30  P.  813  (applied  in  construins  |  1881) :  65  C. 
301,  303,  4  P.  17  (applied);  73  C.  265,  269,  14  P.  833,  835  (applied); 
75  C.  496,  499,  17  P.  446.  448  (applied);  93  C.  421.  424,  29  P. 
34.  35  (cited). 

As  to  effect  of  codes  on  prior  statutes,  see  Kerr's  Cyc.  C.  C.  P. 

8  8  and  note. 

As  to  effect  of  codes  on  statutes  of  limitations,  see  Kerr's 
Cyc.  C.  C.  P.  I  9  and  note. 

As  to  retroactive  effect  of  code,  see  Kerr's  Cyc.  C.  C.  P. 
f  3  and  note. 

As  to  statutes  construed  in  force,  see  Kerr's  Cyc.  Pol.  C.  f|  18, 
19   and  notes. 

As  to  vested  rights,  see  Kerr's  Cyc.  C.  C.  P.  I  8  and  note; 
and  Kerr's  Cyc.  Pol.  C.  I  8  and  note. 

§19.    TmS    ACT,    HOW    CITED,    EXUMEBATED,    ETC. 

This  act,  whenever  cited,  enumerated,  referred  to,  or  amended, 
may  be  designated  simply  as  "The  Code  of  Civil  Procdure," 
adding,  when  necessary,  the  number  of  the  section. 

Himiorjt    Enacted  March  11,  1872. 

As  to  amendments  to  code  —  Method  of  making,  see  Kerr's 
C.  C.  P.  I  19  note  par.  1.  and  Introductory  note  to  Pt.  I. 

Same  —  Effect  on  unchanged  portion. -^  See  Kerr't  Cyc.  C  G. 
P.  i  19  note  par.  2. 

$20.  JUDICIAL  REMEDIES  DEFINED.  Judicial  reme- 
dies are  such  as  are  administered  by  the  courts  of  justice, 
or  by  judicial  officers  empowered  for  that  purpose  by  the 
constitution  and  statutes  of  this  state. 

nimtoryt    Enacted  March  11,  1872. 

71  C.  395,  897  (miscited  as  f f  20,  61  for  12061);  136  C.  12.  14. 
66  P.  846  (applied);  3  C.  A.  626.  680.  86  P.  904  (cited  with  H  21. 
22.   23  in  construing  {963);   128  U.  S.  68.  89.  32  L.  ed.   416,  424. 

9  Sup.  Ct.  Rep.  30  (applied  with  ii  21,  22,  23  In  construing  fl  372. 
373). 
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PRBUMINART  PROVISIONS.  ||  21-23 

1 8L  DIYISIOK  OF  JUDICIAL  SEMSDIEfiL  These  reme- 
dies are  divided  Into  two  classes: 

1.  Actions;  and, 

2.  Special  proceedings. 

HU<M7t    Enacted  March  11.  1872. 

118  C.  eeO.  661.  663.  50  P.  768  (cited):  186  C.  12,  14,  66  P.  846 
(applied);  2  C.  A.  726,  728,  84  P.  242  (cited  in  denying  appeal- 
ability of  habeas  corpus) ;  8  C.  A.  626.  630,  86  P.  904  (cited  with 
1120.  22.  23  In  construing  1963);  28  F.  223.  224  (construed  and 
applied  with  other  sections);  128  U.  S.  58,  89.  32  U  ed.  416,  424, 
9  Sup.  Ct.  Rep.  30  (applied  with  ff  20,  22.  23  In  construlnt;  |{  372. 
373). 

122.  ACTIOK  DEFINED.  An  acUon  is  an  ordinary  pro- 
ceeding in  a  court  of  Justice  by  which  one  party  prosecutes 
another  for  the  enforcement  or  protection  of  a  right,  the 
redress  or  prevention  of  a  wrong,  or  the  punishment  of  a 
public  offense. 

History t    Enacted  March  11,  1872. 

See  Kerr's  C?yc.  C.  C.  P.  for  28  pars,  annotation. 

72  C.  335,  339.  13  P.  880.  882  (applied);  78  C.  452.  455.  2  A.  S. 
82.  15  P.  82.  84  (applied);  88  C.  874.  379.  26  P.  206.  207  (applied); 
89  C.  101.  106,  26  P.  639.  640  (applied);  99  C.  167,  170,  37  A.  S. 
45.  33  P.  864.  865  (cited);  117  C.  382.  387.  49  P.  354  (applied); 
118  C.  884,  841,  50  P.  656  (applied);  118  C.  660,  661.  662.  663. 
50  P.  768  (applied);  185  C.  12,  14,  66  P.  846  (cited);  188  €.  579. 
681,  71  P.  1123,  1136  (cited  In  construction  of  |i  394.  395);  2  C.  A. 
726.  728,  84  P.  242  (cited  with  other  sections  In  denying:  appeal- 
ability of  habeas  corpus);  8  C.  A.  626.  630,  86  P.  904  (cited  With 
f I  20,  21,  23  in  construing  1968);  28  F.  828.  224  (applied  with 
other  sections);  128  U.  S.  58.  89,  82  tu  ed.  415.  424.  9  Sup.  Ct. 
Rep.   30   (applied  with   ||  20,  21,  23  In  construing  H  372,  373). 

§2S.  SPECIAL  PROCEEDING  DEFINED.  Every  other 
remedy  is  a  special  prooeedteg. 

Hlst^nrt   Bnaeted  March  11.  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

88  C.  374,  879.  26  P.  206,  207  (cited  In  construing  |  1664);  89  C. 
101,  106.  26  P.  689.  640  (applied);  92  C.  289,  248.  28  P.  341.  343 
(cited  in  construction  of  I  4191  Pol.  C);  117  C.  382,  387,  49  P. 
354    (construed);    118  C.   334,   341,   50   P.   656    (cited   with    other 
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sections);  118  C.  660,  661.  662,  663,  50  P.  768  (applied);  127 
C.  560.  561,  60  P.  437  (applied);  136  C.  12.  14.  66  P.  846  (applied); 
138  C.  579.  71  P.  1123  (applied  without  citation);  141  C.  96.  98. 
74  P.  696  (applied);  2  C.  A.  726,  728,  84  P.  242  (cited  with 
other  sections  in  denying  appealability  of  habeas  corpus);  8  C. 
A.  626.  630,  86  P.  904  (cited  With  if  20.  21,  22  in  construins: 
{963);  28  F.  223,  224  (applied  with  other  sections);  128  U.  S. 
53,  89,  32  I,,  ed.  415.  424,  9  Sup.  Ct  Rep.  30  (applied  with  {{  20. 
21,   22  in  construing  H  372,  373). 

As  to  special  proceedings  —  Generally,  see  Kerr's  Cyc.  C.  C. 
P.  ii  52,  76,  1022,  1063  et  seq.  and  notes;  7  W.  &  P.  6586. 

As  to  special  proceedings  of  a  civil  nature,  see  Kerr's  Cyc. 
C.  C.  P.  iS  1063  et  seq.  and  notes. 

§  24.    DITISIONS  OF  ACTIONS.    Actions  are  ot  two  kinds : 

1.  Civil;  apd, 

2.  Criminal. 

HlMtozr:    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  G.  C.  P.  for  6  pars,  annotation. 

2  C.  A.  726,  728,  84  P.  242  (cited  with  other  sections  In  deny- 
ing appealability  of  habeas  corpus). 

Civil  action  —  Form  of  discussed  In  Kerr's  Cyc  C.  C.  P.  |  307 
and  note. 

Criminal  action  —  Defined  and  provided  for  in  Kerr's  Cyc.  C. 
C.  P.  i  31  and  Kerr's  Cyc.  Pen,  C.  S  683  and  note. 

§  25.    CIYIL  ACTIONS  ARISE  OUT  OF  OBLIGATIONS  OR 
INJURIES.    A  civil  a<;tlon  arises  out  of: 
i.  An  obligation; 
2.  An  injury. 

Hlfltorjr:    Enacted  March  11.  1872. 

49  C.  465.  466  (construed);  99  C.  167,  170.  37  A.  S.  45.  33  P. 
864,  865  (cited);  118  C.  334,  341  (cited  with  other  sections 
applied),  50  P.  656;  139  C.  898,  405,  73  P.  174   (applied). 

S2e.  OBUGATION  DEFINED.  An  obligation  is  a  legal 
duty,  by  which  pne  person  is  bound  to  do  or  not  to  do  a 
certain  thing,  and  arises  from: 

1.  Contract;  or, 
.  2.  Operation  of  law. 

THntoiTt  Enacted  March-  11,  1872;  amended  to  correspond 
with    §1427   Civil    Code,    March    24;    1874.    Code    Aittdts.    1873-4, 
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p.  281;  repealed  by  Code  Cominl08fen,  Act  March  8,   1901,  act 
held  unconstitutloiuilf  see  history,  |  6  ante. 

99  C.  167,  170.  37  A.  8.  45.  33  P.  864,  86S  (cited  with  other 
sections):  139  C.  398.  40S,  73  P.  174   (applied). 

Obllgration  —  As  to  what  constitutes,  see  Kerr's  Cyc.  C.  C 
111427,  1428  and  notes;  2  Obiter  T>\g.  356;  6  W.  &  P.  4878. 

i  27.    BiyiSION  OF  INJURIES.    An  injury  is  of  two  kinds: 

1.  To  the  person;  and, 

2.  To  property. 

History i  Enacted  March  11,  1872;  repealed  by  Code  Commis- 
sion, Act  March  8,  1901,  act  held  unconstitutional,  see  history, 
f  5  ante. 

§28.  IKJUBIES  TO  PBOPEBTY.  An  injury  to  property 
consists  in  depriving  its  owner  of  the  benefit  of  it,  which  is 
done  by  taking,  withholding,  deteriorating,  or  destroying  it. 

Htotoryt  Enacted  March  11,  1872;  repealed  by  Code  Commis- 
sion»  Act  March  8,  1901,  act  held  unconstitutional,  see  history, 
I  5  ante. 

§  29.  INJURIES  TO  THE  PERSON.  Every  other  injury  is 
an  injury  to  the  person. 

HlatoiTs  Enacted  March  11,  1872;  repealed  by  Code  Commts- 
slon.  Act  March  8,  1901,  act  held  unconstitutional,  see  history, 
f  5  ante. 

fi  80.  CITIL  ACTION,  BT  WHOM  PROSECUTED.  A  civil 
action  is  prosecuted  by  one  party  against  another  for  the 
enforcement  or  protection  of  a  right,  or  the  redress  or  pre- 
vention of  a  wrong. 

Hlatoryt  Enacted  March  11,  1872;  repealed  by  Code  Commis- 
sion, Act  March  8,  1901,  act  held  unconstitutional,  see  history, 
I  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 
109  C.  643,  655.  42  P.  428  (held  not  applicable). 
Action — Form    of   discussed    in    Kerr's    Cyc.    C.    C.    P.    ||  307 
et  seq.  and  notes. 

Kerr's  C.  C.  P. —  2  17 


H  31,  32  CODE  OP  CIVIL  PROCEDURE. 

SSL  CBIMINAL  ACTIONS.  The  P«nal  Code  defines  and 
provides  for  the  prosecution  of  a  criminal  action. 

Ht«<oryi  Enacted  March  11,  1872;  repealed  by  Code  Commis- 
sion, Act  March  8,  1901,  act  held  unconstitutional,  see  history, 
i  6  ante. 

Definition  of  criminal  action.  —  See  Pen.  C.  i  683. 

S  82.    CIVIL  AND  CRIMINAL  BEHEDIES  NOT  MEBGED. 

When  the  violation  of  a  right  admits  of  both  a  civil  and  crimi- 
nal remedy,  the  right  to  prosecute  the  one  is  not  merged  in 
the  other. 

HlstoiTi    Enacted  March  11,  1872. 
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PART  I. 

OF  COURTS  OF  JUSTICE. 

Title  I.    Of  Their  Organization,  Jurisdiction  and  terms, 

§§  33-153. 
II.    Judicial  Officers,  §§  156-187. 
in.    Persons  Specially  Invested  with  Powers  of  a 

Judicial  Nature,  §§  190-259. 
IV.     Ministerial    Officers    of    Courts    of    Justice, 

§§  262-274a. 
V.     Persons   Specially  Invested   with   Ministerial 

Powers    Relating    to    Courts    of    Justice, 

§§  275-304. 
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TITLE  I. 

OF  THEIR  ORGANIZATION,  JURISDICTION,  AND  TERMS. 

Chapter  I.  Courts  of  Justice  in  General,  If  33,  34. 

II.  Court  of  Impeachment,  if  36-39. 

IIL  Supreme  Court,  if  40-57. 

rV.  Superior  Courts,  if  65-79. 

V.  Justices'  Courts,  H  85-115. 

VI.  Police  Courts,  i  121. 

VII.  General  Provisions  Respecting  Courts  of  Justice, 
il  124-153. 


CHAPTER    I. 

COURTS    OF   JUSTICE   IN   GENERAL.. 

S  33.     The  several  courts  of  this  state. 
I  34.     Courts  of  record. 

i  SS.  THE  SEYEBAL  COUBTS  OF  THIS  STATE.  The  fol- 
lowing are  the  courts  of  justioe  of  this  state: 

1.  The  court  of  impeachment; 

2.  The  supreme  court; 

3.  The  superior  courts; 

4.  The  Justices'  courts; 

5.  The  police  courts,  and  such  other  Inferior  courts  as  the 
legislature  may  establish  in  any  incorporated  city  or  town,  or 
city  and  county. 

[6.  District  ca«rt0  of  appeal  are  prorided  for  by  constitu- 
tional amendment  of  1904. — Henning's  General  Laws,  p.  Izxx.] 

Miuioryi  Snacted  March  11,  1872;  amended  April  1,  1880.  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  21;  repealed  by  Code  Commission, 
Act  March  8,  1901,  act  held  unconstitutional,  see  history,  f  6 
ante. 

See  Kerr's    Cyc.  C.  C  P.  for  13  pars,  annotation. 
District  courts  of  appeal.  —  See  Hen.  6.  Ia,  p.  Ixxx, 
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Jurisdiction  of  courts  —  Court  of  impeacliment.  —  See  Kerr's 
Cyc.  C.  C.  P.  IS  36  et  seq.  a,nd  notes. 

Justices'  courts.  —  See  Kerr's  Cyc,  C.  C.  P.  IS  85  et  seq.  and 
notes. 

Police  courts.  —  See  Kerr's  Cyc.  C.  C.  P.  S  121  and  note. 

Superior  courts.  —  See  Kerr's  Cyc.  C.  C.  P.  f  |  65  et  seq.  and 
notes. 

Supreme  court.  —  See  Kerr's  Cyc.  C.  C.  P.  H  40  et  seq.  and 
notes. 

The  several  courts  —  The  judicial  powers  of.  —  See  Const. 
1879,  art.  VI,  {  1,  Hen.  G.  K,  p.  Ixix. 

§84.  COURTS  OF  RECORD.  The  courts  enumerated  in 
the  first  three  subdivisions  of  the  last  precediner  section,  are 
courts  of  record. 

History  I  Enacted  March  11,  1872;  amended  April  1,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.).  p.  21;  repealed  hy  Code  Commission. 
Act  March  8,  1901,  act  held  unconstitutional,  see  history.  |  5 
ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

As  to  court  seals,  see  Kerr's  Cyc  C.  C.  P.  IS  147  et  seq.  and 
notes. 

As  to  what  constitutes  a  seal,  see  Kerr's  Cyc.  C.  C.  P.  If  14  and 
note. 

Courts  of  record  —  What  are  by  the  constitution.  —  Const. 
1879,  art.  VI,  §  12,  Hen.  Q.  L.,  p.  Ixx. 


CHAPTER   II. 
COURTS  OP  IMPEACHMENT. 

f  36.  Members   of  the   court. 

{  37.  Jurisdiction. 

I  38.  Officers  of  the  court. 

{  39.  Trial  of  impeachments  provided  for  in  Penal  Code. 

§  86.  MEMBERS  OF  THE  COURT.  Th3  court  of  Impeach- 
ment is  the  senate;  when  sitting  as  such  court  the  senators 
shall  be  upon  oath;  and  at  least  two  thirds  of  the  members 
elected  shall  be  necessary  to  constitute  a  quorum. 

Hiatoryi  This  section  was  originally  S  35,  repealed  by  amend- 
ment of  1880  (see  introductory  note  to  this  chapter),  and  also 
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Tit.  I,  Ch.  II.]      COURTS  OF  IMPEACHMENT.  H  37-39 

by  Code  Commission  (they  seem  to  have  overlooked  the  fact  of 
previous  repeal).  Act  March  8,  1901,  act  held  unconstitutional, 
see  history.  {  5  ante.  Present  section  enacted  April  1.  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  22. 

107  C.  117.  118  (erroneously  cited  for  f  86),  40  P.  100  (cor- 
rectly cited). 

Impeachment  courts  —  Constitutional  provisions  for.  —  See 
Const.  1879,  art.  IV,  f  17;. art.  VI,  |  1,  Hen.  O.  L.,  pp.  Ixvlli,  Ixxi. 

IS7.    JURISDICTION.    The  court  has  Jurisdictton  to  try 

impeachments,  when  presented  by  the  assembly,  of  the  g:ov- 
ernor,  lieutenant-governor,  secretary  of  state,  controller,  treas- 
urer, attorney-general,  suveyor-general,  chief  justice  of  the 
supreme  court,  associate  Justices  of  the  supreme  court,  and 
judges  of  the  superior  courts,  for  any  misdemeanor  in  office. 

Hlstoryi  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt), 
p.  22;  repealed  by  Code  Commission,  Act  March  8»  1901,  act  held 
unconstitutional,  see  history,  15  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

As  to  jurisdiction  on  impeachment,  see  Const.  1879,  art.  IV, 
I  18,  Hen.  O.  L.,  p.  Ixxi. 

Who  liable  to  impeachment  —  Constitutional  provisions. — See 
Const.  1879.  art.  IV,  |  4,  Hen.  O.  L..  p.  Ixlx. 

SSa  OFFICEBS  OF  THE  COURT.  The  officers  of  the 
senate  are  the  officers  of  the  court. 

mntoryt  Enacted  as  187  March  11.  1872;  renumbered  |  38  in 
amendment  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  22; 
repealed  by  Code  Commission,  Ack  March  8,  1901,  act  held  uncon- 
stitutional, see  history,  f  5  ante. 

See  Kerr's  Cyc.  Pen.  C.  H  10,  737*758  and  notes. 

§W.  TBUL  OF  mPSAGHMENTS  PBOYIDED  FOB  ISI 
P£Jf  AL  CODE.  Proceedings  on  the  trial  of  impeachments  are 
provided  for  in  the  Penal  Code. 

HIsrtoiTt  Enacted  March  11,  1872,  and  numbered  I  38;  number 
changed  to  |  39  by  amendment  April  1.  1880.  Code  Amdts.  1880 
tC.  C.  P.  pt.).  p.  22;  repealed  by  Code  Commission.  Act  March  8, 
1901,  act  held  unconstitutional,  see  history,  I  5  ante. 

See  Kerr's  Cyc.  Pen.  C  {  787  et  seq.  and  notes. 
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§  40  CODE  OF  CIVIL  PROCEDURE.  [pt.  I. 

CHAPTER    III. 
SUPREME  COURT. 

{40.  Justices,  elections,  and  terms  of  office. 

141.  Computation  of  years  of  office. 

1 42.  Vacancies. 
{43.  Departments. 

{44.  Apportionment  of  business. 

{45.  Court  in  bank. 

{  46.  Absence  or  disability  of  chief  justice. 

{47.  Sessions. 

{ 48.  Adjournments. 

{  49.  Decisions  in  writing* 

{  50.  Jurisdiction  of  two  kinds. 

{  51.  Origrinal  jurisdiction. 

{  52.  Appellate  jurisdiction. 

{  53.  Powers  in  appealed  cases. 

{  54.  Concurrence  necessary  to  transi^ct  business. 

{  55.  Transfer  of  books,  papers,  and  actions. 

{  56.  Remittiturs  in  transferred  cases. 

{  57.  Appeals    in    probate    proceedings    and    contested    election 
cases. 

§  40.  JUSTICES,  ELECTIONS,  AND  TERMS  OF  OFFICE. 

The  supreme  court  shall  consist  of  a  chief  Justice,  and  six 
associate  justices,  who  shall  be  elected  by  the  Quallfted  elec- 
tors of  the  state  at  large,  at  the  general  state  elections  n^ezt 
preceding  the  expiration  of  the  terms  of  office  of  their  pre- 
decessors respectively,  and  hold  their  offices  for  the  term  of 
twelve  years  from  and  after  the  first  Monday  after  the  first 
day  of  January  next  succeeding  their  election;  provided,  that 
of  the  justices  elected  at  the  general  state  election  of  eighteen 
hundred  and  seventy-nine,  the  chief  Justice  shall  go  out  of 
office  at  the  end  of  eleven  years,  and  the  six  associate  jus* 
tices  shall  have  so  classified,  or  shall  so  classify  themselves, 
by  lot,  that  two  of  them  shall  go  out  of  office  at  the  end  of 
three  years,  two  of  them  at  the  end  of  seven  years,  and  two 
of  them  at  the  end  of  eleven  years  from  the  first  Monday 
after  the  first  day  of  January,  eighteen  hundred  and  eighty; 
and  an  entry  of  such  classification  shall  have  been,  or  shall 
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be  made  in  the  minutes  of  the  court  in  bank,  signed  by  them, 
and  a  duplicate  thereof  filed  in  the  office  of  the  secretary  of 
state. 

Htot«fTt  Snacted  March  11,  1872;  amended  April  1,  1880,  Code 
Aradts.  1880  (C.  C.  P.  pt.).  PP.  22-23;  repealed  by  Code  CotnmJB- 
sion,  Act  March  8,  1901,  act  held  unconstitutional,  see  history. 
i  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

Constitutional  provisions  regrardlng  supreme  court.  —  See 
Const.  1879,  art.  VI,  Sf  2,  3,  Hen.  G.  L.,  p.  Ixlx. 

Ellgrlbility  to  be  elected  or  appointed  to  be  a  justice  of  the 
supreme  court  is  regrulated  by  1 166.  post. 

Jurisdiction  of  supreme  court  —  As  to,  see  Kerr's  Cyc.  C.  C. 
P-  if  50-63  and  notes. 

Supreme  court  always  open  for  the  transaction  of  business.  — 
See  Const.  1879,  art  VI,  |  2,  Hen.  6.  Ij..  p.  Ixxvlli.  Bee  Kerr*s 
Cyc  C.  C.  P.  i  134  and  note. 

Vacancies,  absence,  or  inability  to  act  —  As  to,  see  Kerr's 
Cyc.  C.  C.  P.  if  42,  46  and  notes;  8  W.  &  P.  7259. 


§  41.  COMPUTATIOK  OF  YEABS  OF  OFFICE.  The  years 
during  which  a  justice  of  the  supreme  court  is  to  hold  office 
are  to  be  computed  respectively  from  and  including  the  first 
Monday  after  the  first  day  of  January  of  any  one  year  to  and 
excluding  the  first  Monday  after  the  first  day  of  January  of 
the  next  succeeding  year. 

History  t  Enacted  April  1,  1880.  Code  Amdts.  1880  (C.  C.  P.  pt), 
p.  23;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  S  5  ante. 

56  C.  96,  101;  83  C.  Ill,  17  A.  S.  217,  23  P.  1,  7  L.  348;  114  C. 
168.   45   P.   1060,  84  L.  46. 

Terms  and  classiflcatloDS  of  Justices  of  supreme  court  are  pro- 
vided for  in  Constitution  1879,  art.  VI,  {  3,  Hen.  G.  Is.,  p.  Ixxlx. 

§42.  YACAKCIES.  If  a  vacancy  occur  in  the  office  of  a 
jnstlce  of  the  supreme  court,  the  governor  shall  appoint  an 
eligible  person  to  hold  the  office  until  the  election  and  quaIN 
fication  of  a  justice  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  succeeding  general  election;  and  the 
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jafttlce  BO  elected  shall  hold  the  office  for  the  remainder  of 
the  unexpired  term  of  his  predecessor. 

History  I  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.). 
p.  28;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  f  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

Absence  —  Of  chief  justice,  or  inability  of  —  As  to,  see  Kerr's 
Cyc.  C.  O.  P.  i  46  and  note. 

Pending  proceedings  not  affected  thereby. — See  Kerr's  Cyc. 
C.  C.  P.  S  184  and  note. 

Vacancy  —  Generally  —  As  to,  see  Const.  1879,  art.  VI,  1 8, 
Hen.  G.  L.,  p.  Ixlx;  Kerr's  Cyc.  Pol.  C,  H  995  et  seq.  and  notes. 

Vacancy  in  office  of  Judge  —  As  to  generally,  see  29  Const. 
Dig.  I  30,  p.  1594;  |  31,  p.  1595;  8  W.  &  P.  7259. 

S  48.  DEPARTMENTS.  There  shall  be  two  departments  of 
the  supreme  court,  denominated  respectively  department  one 
and  department  two.  The  chief  justice  shall  assign  three  of 
the  associate  justices  to  each  department,  and  such  assign- 
ment may  be  changed  by  him  from  time  to  time;  provided, 
that  the  associate  justices  shall  be  competent  to  sit  in  either 
department,  and  may  interchange  with  one  another  by  agree- 
ment among  themselves,  or  if  no  such  agreement  be  made,  as 
ordered  by  the  chief  Justice. 

The  chief  Justice  may  sit  in  either  department,  and  shall 
preside  when  so  sitting;  but  the  justices  assigned  to  each 
department  shall  select  one  of  their  number  as  presiding  Jus- 
tice. 

Each  of  the  departments  shall  hare  the  power  to  hear  and 
determine  causes  and  all  questions  arising  therein,  subject 
to  the  provisions  in  relation  to  the  court  in  tmnk. 

[Presence  and  concurrence  of  at  least  three  Justices  neces- 
sary.] The  presence  of  three  justices  shall  be  necessary  to 
transact  any  business  in  either  of  the  departments,  except 
such  as  may  be  done  at  chambers;  but  one  or  more  of  the 
justices  may  adjourn  from  time  to  time  with  the  same  effect 
as  if  all  were  present,  and  the  concurrence  of  three  justices 
shall  be  necessary  to  pronounce  a  judgment;  provided,  that  if 
three  do  not  concur,  the  cause  may  be  reheard  in  the  same 
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department,  or  transmitted  to  tbe  otber  department,  or  to  the 
court  In  bank. 

Ilto4«rrs  Enacted  April  1.  1880.  Code  AmdtB.  1880  (C.  C.  P.  pt). 
p.  23;  repealed  by  Code  Commission,  Act  March  8,  1901*  act  Ireld 
unconstitutional,  see  history.  I  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation. 

104  C.  133,  135  (erroneoiisly  cited  for  f  43  Insolvent  Act  1880). 
37  P.  887    (correctly  cited). 

Adjournment  for  holiday^  by  supreme  court.  —  See  Kerr's  Cyc. 
O.  C.  P.  ff  134,  185  and  notes. 

Chambers  —  Powers  of  judires  at,  discussed  in  Kerr's  Cyc.  C.  C. 
P.  f  166  and  note;  2  Obiter  Diff.  833. 

Constitutional  provisions  are  found  in  Const.  1879,  art.  VI,  |  2. 
Hen.  O.  L..  p.  Ixix. 

I44L  APPOBTIONM£NT  OF  BUSINESS.  The  chief  Justice 
shall  apportion  the  business  to  the  departments,  and  may,  in 
his  discretion,  order  any  cause  pending  before  the  court  to 
be  beard  and  decided  by  the  court  In  bank.  The  order  may 
be  made  before  or  after  judgment  pronounced  by  a  depart- 
ment; but  when  a  cause  has  been  allotted  to  one  of  the 
departments  and  a  Judgment  pronounced  therein,  the  order 
must  be  made  within  thirty  days  after  such  judgment,  and 
concurred  In  by  two  associate  Justices;  and  If  so  made,  It 
shall  have  the  effect  to  vacate  and  set  aside  the  judgment. 

[Ordering  hearing  In  bank.]  Any  four  Justices  may,  either 
before  or  after  Judgment  by  a  department,  order  a  cause  to 
be  heard  in  bank.  If  the  order  be  not  made  within  the  time 
above  limited,  the  Judgment  shall  be  final;  provided,  that  no 
Judgment  by  a  department  shall  become  final  until  the  expi- 
ration of  the  period  of  thirty  days  aforesaid,  unless  approved 
by  the  chief  Justice  in  writing,  with  the  concurrence  of  two 
associate  Justices. 

HlMtoryi  Enacted  April  1.  1880.  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  23;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  f  5  ante. 

Conatitutlonal  provisions  are  found  in  Const.  1879.  art.  VI.  |  2. 
Hen.  Q.  Ii.,  p.  Ixxvili. 

Hearing  in  bank  —  Rule  regardiner,  144  C.  p.  lii,  subd.  1  of 
Rule  xxvltl  (old  rule  130  C.  p.  xlviii.  Rule  No.  30). 
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§  46.  COUBT  IN  BANK.  The  chief  jusUce  or  any  four  jus- 
tices may  convene  the  court  in  bank  at  any  time,  and  the 
chief  justice  shall  be  the  presiding  justice  of  the  court  when 
so 'convened.  The  presence  of  four  justices  shall  be  necessary 
to  transact  any  business,  and  the  concurrence  of  four  justices 
present  at  the  argument  shall  be  necessary  to  pronounce  a 
judgment  in  the  court  in  bank;  provided,  that  If  four  justices 
so  present  do  not  concur  in  a  judgment,  then  all  the  justices 
qualified  to  sit  in  the  cause  shall  hear  the  argument,  but  to 
render  a  judgment  a  concurrence  of  four  justices  shall  be 
necessary;  and  every  judgment  of  the  court  in  bank  shall  be 
final,  except  in  cases  in  which  no  previous  judgment  has  been 
rendered  in  one  of  the  departments,  and  in  such  cases  the 
judgment  of  the  court  in  bank  shall  be  final,  unless  within 
thirty  days  after  such  judgment  an  order  be  made  In  writing, 
signed  by  five  justices,  granting  a  rehearing. 

HIstoryt  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.). 
p.  24;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  f  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

72  C.  53R,  540.  14  P.  180,  369  (applied);  81  C.  408.  460.  466,  470. 
472.  476.  477,  480,  21  P.  976.  22  P.  742.  1028,  1030.  1081.  1032, 
1033,  1034.  6  L.  694  (construed  and  applied);  148  C.  172.  177 
(applied),  82  P.  772. 

§46.    ABSENCE  OB  DISABILITY  OF  CHIEF  JUSTICE.    In 

case  of  the  absence  of  the  chief  justice  from  the  place  at 
which  the  court  in  bank  is  held,  or  his  inability  to  act,  the 
associate  justices  shall  select  one  of  their  own  number  to 
perform  the  duties  and  exercise  the  powers  of  the  chief  jus- 
tice during  such  absence  or  Inability  to  act. 

HiMtorys  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.). 
p.  24;  repealed  by  Code  Commission.  Act  March  8,  1901,  act 
held  unconstitutional,  see  history,  {  6  ante. 

Constitutional  provision  requires  the  chief  justice  to  preside 
In  department  where  he  sits;  other  departments  to  select  one  of 
their  number  to  preside.  — See  Const.  1879,  art.  VI,  |  2,  Hen. 
G.  L.,  p.  Ixxviii. 
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§  47.  SESSIONS.  The  saprenoe  court  shall  always  b€  open 
for  the  transaction  of  business.  It  shall  hold  regular  ses- 
sions for  the  hearing  of  causes^  either  in  bank,  or  in  one  or 
both  of  its  departments,  at  the  capital  of  the  state,  commenc- 
ing on  the  first  Mondays  of  May  and  second  Mondays  of 
Noyember;  at  the  city  and  county  of  San  Francisco,  commenc- 
ing on  the  second  Mondays  of  January  and  third  Mondays  of 
July;  and  at  the  city  of  Los  Angeles,  commencing  on  the 
first  Mondays  of  April  and  second  Mondays  of  October;  and 
special  sessions  at  either  of  the  aboire-named  places  at  such 
other  times  as  may  be  prescribed  by  the  justices  thereof. 

[Expenses,  etc<— Boons.]  The  justices  and  officers  of  the 
supreme  court  shall  be  allowed  their  actual  traveling  expenses 
in  going  to  and  from  their  respectlTe  places  of  residence  upon 
the  business  of  the  court,  or  to  attend  its  sessions.  If  proper 
rooms  in  which  to  hold  the  court,  and  for  the  accommodation 
of  the  officers  thereof,  are  not  provided  by  the  state,  together 
with  attendants,  furniture,  fuel,  lights,  and  stationery,  suit- 
able and  sufficient  for  the  transaction  of  business,  the  court, 
or  any  three  justices  thereof,  may  direct  the  clerk  of  the 
supreme  court  to  provide  such  rooms,  attendants,  furniture, 
fuel,  lights,  and  stationery;  and  the  expenses  thereof,  certified 
by  any  three  justices  to  be  correct,  shall  be  paid  out  of  the 
state  treasury,  for  which  expenses,  and  to  defray  the  travel- 
ing expenses  of  the  Justices  and  officers  of  the  supreme  court 
above  mentioned,  a  sufficient  sum  shall  be  annually  appro- 
priated out  of  any  funds  in  the  state  treasury  not  otherwise 
appropriated.  The  moneys  so  appropriated  shall  be  subject 
to  the  order  of  the  clerk  of  the  supreme  court,  and  be  by 
him  disbursed  on  proper  vouchers,  and  the  same  shall  be 
acoo«nted  for  by  him  in  annual  settlements  with  the  controller 
of  state  on  the  first  Monday  of  December  of  each  year. 

Hlntaryi  Enacted  April  1.  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  24.  By  Act  March  8,  1878  (Code  Amdts.  1877-8.  p.  22),  a  new 
section  was  added,  numbered  I  51.  providing  for  the  payment  of 
the  traveling  expenses  of  the  justices  of  the  supreme  court. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

74  C.  603.  605.  606,  607.  5  A.  S.  476.  16  P.  607   (applied). 
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Always  open — Supreme  court  Is,  for  the  tmiuiaction  of  busi- 
ness.—  Const.  1879,  art.  VI,  f  2,  Hen.  Q.  L.,  p.  Ixxviil.  See  Kerr's 
Cyc.  C.  C.  P.  {  134  and  note. 


S  48.  ADJ0UBNMENT8.  Adjournments  from  day  to  day,  or 
from  time  to  time»  are  to  be  construed  as  recesses  in  the  ses- 
sions, and  sball  not  prevent  the  court,  or  either  of  Its  depart- 
ments, from  sitting  at  any  time. 

History t  Knacted  April  1.  1880.  Code  Amdts.  1880  <C.  C.  P.  pt.). 
p.  25:  repealed  by  Code  Commission,  Act  March  8,  1901.  act  held 
unconstitutional,  see  history,  |  6  ante. 

Constitutional  provision.  —  See  Const.  1879,  art.  VT,  I  2,  Hen. 
G.  It.,  p.  Ixxviif. 

Terms  of  justices'  courts  —  As  to,  see  Kerr's  Cyc.  C.  C.  P. 
11  88,   104  and  notes. 

Terms  of  superior  court.  —  See  Kerr's  Cyc.  C.  C.  P.  I  74  and 
note. 

Terms  of  the  supreme  court  are  abolished.  —  See  Kerr's  Cyc. 
C.  C.  P.  f  74  and  note. 

§49.  DECISIONS  TS  YfBlTKQ.  In  the  determination  of 
causes,  all  decisions  of  the  supreme  court  in  bank,  or  in 
departments,  shall  be  given  in  writing,  and  the  grounds  of 
the  decision  shall  be  stated. 

History  I  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.). 
p.  25;  repealed  by  Code  Commission,  Act  March  8,  1901.  act  held 
unconstitutional,  see  history,  |  5  ante. 

Constitutional  provision.  —  See  Const.  1879,  art.  VI,  12,  Hen. 
G.  I^,  p.  Ixxvili. 

S60.  JURISDICTION  OF  TWO  KINDS.  The  jarisdietion 
of  the  supreme  court  Is  of  two  kinds: 

1.  Original;  and, 

2.  Appellate. 

Hiatoryi  Enacted  April  1.  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.). 
p.  26;  repealed  by  Code  Commission,  Act  March  8.  1901*  act  held 
unconstitutional,  see  history,  f  5  ante. 
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ISL  OmCUHAL  JUBI8DICTI0K.  In  the  exerdae  of  its 
original  jarladlctlon  the  sapreme  eoart  shall  have  power  to 
iBsne  writs  of  mandamus,  certiorari,  prohibition,  and  habeas 
corpus;  and  it  shall  also  have  power  to  issue  all  other  writs 
neeessary  and  proper  to  the  complete  exercise  of  its  appellate 
jurisdiction. 

Hlstoryt  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.). 
p.  25;  repealed  by  Code  CommiMlon,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  |  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  23  pars,  annotation. 

81  C.  608.  616,  22  P.  »67,  969   (cited  dls.  op.  Thornton.  J.). 

Abolition  of  certain.  —  See  Kerr's  Cyc.  C.  C.  P.  I  802  and  notes. 

Certiorari  —  Writ  of  —  As  to,  see  generally  Kerr's  Cyc.  C.  C. 
P.  iiS4,  76,   165,   1067.  1102,   1108-1110  and  notes. 

Constitutional  provisions.  —  See  Const.  1879,  art.  VI,  I  4,  Hen. 
6.  L.,  p.  Ixxix. 

Granting  by  single  Judge  — As  to,  see  Kerr's  Cyc.  C.  C.  P. 
i  54  and  note. 

Habeas  corpus  —  Writ  of -*  Generally. —  See  Kerr's  C  C.  P. 
II 54.  76,  166.  and  Kerr's  Cyc.  Pen.  C.  SI  147 1  et  seq. 

HearinsT  In  chambers  —  As  to.  see  Kerr's  Cyc.  C.  C.  P.  §1108 
and  note. 

Injunctions  —  Generally.  —  See  Kerr's  Cyc.  C.  C.  P.  11  64,  76, 
165,  856,  525,  746,  1841  and  notes. 

Same  —  Issuance  of. —  See  Kerr's  Cyc.  C.  C.  P.  I  54. 

Mandamus  —  Grenerally.  —  See  Kerr's  Cyc  C  C.  P.  1164,  76, 
IS5.  1084,  1108-1110  and  notes. 

Ne  Exeat — >  Abolished.  —  See  Kerr's  Cyc.  C.  C.  P.  f  24  note 
par.  4,  also  i  478. 

Procedendo  —  Generally.  —  See  Kerr's  Cyc.  C.  C.  P.  1129 
note;  also  Supreme  Court  Rules,  rule  No.  26,  144  C,  p.  1. 

Quo  warranto  —  Writ  of  abolished.  —  See  Kerr's  Cyc.  C.  C.  P. 
11 802,  803  and  notes. 

Scire  facias  —  Abolished.  —  See  Kerr's  Cyc.  C.  C.  P.  {802  and 
note. 

Service  by  telegraph  —  As  to,  see  Kerr's  Cyc.  C  C.  P.  I  1017 
and  note. 

Writ  —  I>'eflned. — See  Kerr's  Cyc.  C.  C.  P.  1 17  note. 

162.  APPELLATE  JURISDICTIOIf.  The  supreme  court 
shall  hare  appellate  jurisdiction: 

1.  In  all  cases  in  equity,  except  such  as  arise  In  justices' 
courts. 
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2.  In  all  cases  at  law  which  InTolye  the  title  or  possesaion 
of  real  estate,  or  the  legality  of  any  tax.  Impost,  assessment, 
toll,  or  municipal  fine,  or  in  which  the  demand,  exclusive  of 
interest  or  the  value  of  the  property  In  controversy,  amounts 
to  three  hundred  dollars. 

3.  In  all  cases  of  forcible  entry  and  detainer,  proceedings  in 
insolvency,  actions  to  prevent  or  abate  a  nuisance,  and  in  all 
such  probate  matters  as  may  be  provided  by  law. 

4.  In  all  special  proceedings. 

5.  In  all  criminal  cases  prosecuted  by  indictment,  or  infor- 
mation, in  a  court  of  record,  on  questions  of  law  alone. 

Hlstoryt  Enacted  April  1.  1880.  Code  Amdts.  1880  (C.  C.  P.  pt), 
p.  25,  modiflcation  of  original  |  44;  repealed  by  Code  CommiBsion, 
Act  March  8,  1901,  act  held  unconstitutional,  see  history,  |  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  103  pars,  annotation. 

60  C.  113,  116  (applied);  «0  C.  663,  664  (construed);  67  C.  185, 
212,  7  P.  456.  635,  8  P.  709  (applied);  118  C.  474,  484.  486.  50  P. 
644,  645  (applied);  134  C.  611,  612  (applied  with  f  57),  «6  P. 
874;  162  C.  261.  266,  267  (sub.  4  applied  With  f  989).  92  P. 
481.  483. 

Appeal  —  Procedure  in  —  Generally.  —  See  Kerr's  Cyc.  C.  C. 
P.  If  936-969  and  notes. 

Appeals  in  greneral.  —  See  Kerr's  Cyc.  C.  C.  P.  If  936  et  seq. 
and  notes. 

Appeals  to  supreme  court.  —  See  Kerr's  Cyc.  C.  C.  P.  f  i  963 
et  seq.  and  notes. 

Appellate  jurisdiction.  —  Const.  1879.  art.  VI,  f  4,  Hen.  G.  L... 
p.  Ixxix. 

§  5S.  POIVERS  Iir  APPEALED  CASES.  The  supreme  court 
may  (1)  affirm,  (2)  reverse,  or  (3)  modify  any  judgment  or 
order  appealed  from,  and  may  (4)  direct  the  proper  judgment 
or  order  to  be  entered,  or  (5)  direct  a  new  trial  or  (6)  fur- 
ther proceedings  to  be  had. 

The  decision  of  the  court  shall  be  glTen  In  writing,  and  in 
giving  its  decision.  If  a  new  trial  be  granted,  the  court  shall 
pass  upon  and  determine  all  the  questions  of  law  involved  in 
the  case,  presented  upon  such  appeal,  and  necessary  to  the 
final  determination  of  the  case. 

Judgment  in  appealed  cases  shall  be  remitted  to  the  court 
from  which  the  appeal  was  taken. 
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HiBtovyi  Enacted  by  amendatory  Act  April  1,  1886,  Cotde 
Amdts.  1880  (C.  C.  P.  pt),  p.  25,  held  constitutional;  see  Intro- 
ductory note  Part  I,  ante;  repealed  by  Code  Commission,  Act 
March  8.  1901,  Stats,  and  Amdts.  1900-1,  p.  119,  held  unconstl- 
tntlonal,  see  history,  i  6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  S80  pars,  annotation. 
60  C.  467,  471  (construed  and  applied),  44  A.  R.  61;  81  C.  408, 
465  (applied),  21  P.  976,  22  P.  742,   1028,  1080,  6  L.  594;   118  C. 
468,  469  (applied),  50  P.  546;  182  C  288,  285  (applied),  64  P.  285; 
150  C.  238.  251   (applied  to  order  of  new  trial),  88  P.  911. 
As  to  costs  on,  see  Kerr's  Cyc.  C.  C.  P.  f  1027  and  note. 
As  to  costs  on  modification,  see  Kerr's  Cyc.  C.  C.  P.  1 1027  and 
note. 

As  to  exceptions  —  Necessity  for,   to   errors  of   law,   irregu- 
larities, etc.,  see  Kerr's  Cyc.  C.  C.  P.  §  646  and  note. 

As  to  holding  of  courts  being  legal,  see  Kerr's  Cyc  C.  C.  P. 
177  and  note. 

As   to  Jurisdiction   of   court,    foreign    or    domestic,    see   post 
1 1963. 

As  to  performance  of  official  duty,  and  Its  regularity,  see  post 
f  1963  subd.  15. 

As  to  regularity  of  service  of  summons,  see  Kerr's  Cyc.  C.  C. 
P.  §415  and  note. 

Abatement  —  By  death,  nuLrriage,  etc  —  See  Kerr's  (^c.  C.  C. 
P.  I  385  and  note. 

Amendments  —  In    supreme    court,    not   allowed,    when.  —  See 
Kerr's  Cyc.  C.  C.  P.  i  473  and  note. 

Bankrupt  may  prosecute  appeal  In  name  of  assignee,  notwith- 
standing bankruptcy.  —  See  Kerr's  Cyc.  C.  C.  P.  I  886  and  note. 
Costs  —  On   modification   of  Judgment.  —  See  post   1 1027   and 
note. 

Death  or  disability,  suggestion  of.  —  See  Kerr's  Cyc.  C.  C.  P. 
S  385  and  note. 

Defects,  misspelling,  etc.  —  Disregarded.  —  See  Kerr's  Cyc  C. 
C.  P.   I  475   and   note. 

Discretion  of  trial  court  —  Abuse  only  reviewed  —  In  continu- 
ances, granting  and  refusing. — See  Kerr's  Cyc.  C.  C.  P.  {695 
and  note. 

Same  —  In  new  trials  —  Granting  and  refusing.  —  See  Kerr's 
Cyc.  C.  C.  P.  SI  657,  660  and  notes. 

Ejectment  —  Termination  of  plaintiff's  right  during  pendency 
of  actions. — See  Kerr's  Cyc.  C.  C.  P.  H  385,  740  and  notes. 
Entry  of  record  — As  to,  see  Kerr's  Cyc.  C.  C.  P.  f  958  and  note. 
Free   to   public  —  Constitution   provides   that  all   opinions   of 
judges  of   supreme  court  shall  be  free  for  publication  by  any 
one.  —  See  Const.  1879«  art.  YI,  S  16,  Hen.  G.  L.,  p.  Ixzxiv. 
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Judicial  records  —  (Jonclusiveness  of  —  Determine  rigrhts  of 
parties.  —  See  Kerr's  Cyc.  C.  C.  P.  I  1963  subd.  17  and  note. 

Liimitatfons  —  Statute  of  —  Extension  when  judgrnient  for 
plaintiff  is  reversed.  —  See  Kerr's  Cyc.  C.  C.  P.  |  355  and  note. 

Marriage,  death,  and  other  disability  —  Sugsr^stlon  of  on  rec- 
ord. —  See  Kerr's  Cyc.  C.  C.  P.  I  385  and  note. 

New  trial  with  alternative  of  remlttingr  excessive  damagroB.  — 
See  post  fi  657. 

Order  —  Application  for  —  Refusal  or  conditional  grrant  — 
Effect  —  Contempt  to  apply  to  another  jud^e. — See  post  ||  182, 
183. 

Present  practice  —  Under  the  present  practice  the  rule  Is 
different.  —  See  Kerr's  Cyc.  C.  C.  P.  H  939,  968  and  notes. 

Records  —  Not  conclusive,  but  presumed  to  correctly  deter- 
mine or  set  forth  rigrhts  of  parties.  —  See  Kerr's  Cyc.  C.  C.  P. 
f  1963   subd.   17  and  note. 

Remittitur  —  As  to,  see  post  |  968. 

Res  Adjudicata  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  11908  and 
note. 

Statute  of  limitations  extended  by  reversal  —  As  to,  see  Kerr's 
Cyc.  C.  C.  P.  S  356  and  note. 


§  64.    CONCURRENCE  NECESSARY  TO  TRANSACT  BUSI- 

NESS.  The  concurrence  of  three  justices  of  the  supreme  court 
is  necessary  for  the  issuance  of  any  writ,  or  the  transaction 
of  any  business,  such  as  can  he  done  at  chambers;  pro- 
vided, that  each  of  the  justices  shall  have  power  to  issue 
writs  of  habeas  corpus  to  any  part  of  the  state  upon  petition 
by  or  on  behalf  of  any  person  held  in  actual  custody,  and 
may  make  such  writs  returnable  before  himself  or  the  supreme 
court,  or  any  department,  or  judge  thereof,  or  before  any 
superior  court  in  the  state,  or  any  judge  thereof. 

Historyi  Enacted  April  1.  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  25;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  S  5  ante. 

Chambers  —  Business  that  may  be  done  at.  —  See  Kerr's  Cyc. 
C.  C.  P.  S  51  note  par.   20;  $  52  note  par.  83;  and  |  165  and  note. 

Constitutional  provisions  —  As  to,  see  Kerr's  Cyc.  C.  C.  P. 
H  40  and  note  par.   1. 

Supreme  court  rules  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  $129 
and  note.  The  rules  groverningr  the  supreme  court  and  the  dis- 
trict courts  of  appeal  are  found  in  144  Cal.  pp.  xxxix-lvi. 
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§&».    TBANSFEB  OF  BOOKS,  FAPEBS,  AND  ACTIONS. 

All  records,  books,  papers,  causes,  actions,  proceedings,  and 

appeals  lodged,  deposited,  or  pending  in  the  supreme  court 

abolished  by  the  constitution,  are  transferred  to  the  supreme 

court  herein  provided  for,  which  has  the  same  power  and 

jurisdiction  over  them  as  if  they  had  been  in  the  first  instance 

lodged,  deposited,  filed,  or  commenced  therein,  or,  in  cases 

of  appeal,  appealed  thereto. 

History  I  Bnacted  April  1,  1880,  Code  AmdtB.  1880  (C.  C.  P.  pt). 
p.  25;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  {  5  ante. 

Constitutional  provisions.  —  See  Const.  1879,  art.  XXIT,  I  3, 
Hen.  G.  L.,  p.  cvl. 

1^    BEMITTITUBS  IN  TBANSFEBBED  CASES.    In  all 

cases  of  appeal  transferred  to  the  supreme  court,  its  judg- 
ments shall  be  remitted  to  the  superior  courts  of  the  counties, 
or  cities  and  counties,  from  which  the  appeals  were  taken 
respectively,  with  the  same  force  and  effect  as  if  said  cases 
had  been  appealed  to  the  supreme  court  from  such  superior 
courts. 

History  1    Bnacted  April   1,   1880,   Code  Amdts.   1880    (C.   C.   P. 
pt.),  p.  26. 

Remittiturs  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.   I  63  note  pars. 
249-267;  7  W.  &  P.  6077. 
Transfer  of  records,  etc.  —  See  Kerr's  Cyc.CC.P.  i  79  and  note. 

f  &7.  APPEALS  IN  PBOBATE  PBOCEEDINGS  AND  CON- 
TESTED  ELECTION  CASES.  Appeals  in  probate  proceedings 
and  contested  election  cases  shall  be  given  preference  In  hear- 
ing in  the  supreme  court,  and  be  placed  on  the  calendar  in 
the  order  of  their  date  of  issue,  next  after  cases  in  which 
the  people  of  the  state  are  parties. 

History  t  Knacted  March  10,  1887,  Stats,  and  Amdts.  1886>7, 
p.  82;  amended  March  2,  1903,  Stats,  and  Amdts.  1903,  p.  69. 

45  C.  243  (subd.  6  applied);  47  C.  604,  605  (subd.  5  cited  or 
substantially  same  as  i  456  Practice  Act) ;  49  C.  465,  467  (subd.  6 
construed  with  other  sections);  184  C.  611,  612  (applied  with 
152),   66   P.  874. 

See  CMttrchls  New  Pvekate  Iaw  mad  Pni«tlee»  vol.  2,  p.  1776. 

Sections  58-64  were  repealed  by  amendment  April  1,  1880. 
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CHAPTER    IV. 

SUPERIOR  COURTS. 

i  65.  Judgres  and  elections. 

f  66.  Superior  courts  of  two  or  more  judges. 

i  67.  Superior  court  of  the  city  and  county  of  San  Francisco. 

I  67a.  Superior  courts  in  counties  of  the  second  class. 

S  67b.  Extra  sessions  of  superior  court. 

f  68.  Term  of  office. 

S  69.  Computation  of  years  of  office. 

I  70.  Vacancies. 

f  71.  Superior  courts,  by  Judges  of  other  counties. 

S  72.  Juderes  pro  tempore. 

1 73.  Sessions. 

I  74.  Adjournments. 

I  75.  Jurisdiction  of  two  kinds. 

I  76.  Original  jurisdiction. 

i  77.  Appellate  jarisdlction. 

I  78.  Process. 

I  79.  Transfer  of  books,  papers,  and  actions. 

S  66.  JUDGES  AND  ELECTIONS.  There  shall  be  in  each  of 
the  organized  counties,  or  cities  and  counties  of  the  state,  a 
superior  court,  for  each  of  which  one  judge,  and  for  some  of 
which  two  or  more  judges,  as  hereinafter  in  subsequent  sec- 
tions specially  provided,  shall  be  elected  by  the  qualified 
electors  of  the  county,  or  city  and  county,  at  the  general  state 
elections,  next  preceding  the  expiration  of  the  terms  of  office 
of  their  predecessors  respectivly;  provided,  that  in  and  for 
the  counties  of  Yuba  and  Sutter  combined,  only  one  superior 
judge  .shall  be  elected,  who  shall  hold  the  superior  courts  of 
both  said  counties,  and  in  accordance  with  such  rules  for  the 
dispatch  of  business  in  both  said  counties  as  he  may  adopt. 

HUtoryt  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  26;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  f  5  ante. 

Constitutional  provision  —  As  to,  see  Const.  1879,  art.  VI,  |  6. 
Hen.  O.  Ifc,  p.  Ixxxil. 

Jurisdiction  of  superior  courts  —  Kinds  and  extent  of. — See 
Kerr's  Cyc.  C.  C.  P.  if  75-78  and  notes. 

Separate  superior  judges  for  Sutter,  etc.,  counties,  fixing  and 
providing  for  payment  of  salaries. —  Stats,  and  Amdts.  1897,  p.  48. 
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SM.   SUPERIOR  COURTS  OF  TWO  OR  MORE  JUDGES. 

In  each  of  the  counties  of  Alameda,  Los  Angeles,  Sacramento, 
San  Joaquin,  Santa  Clara,  and  Sonoma,  there  shall  be  elected 
two  judges  of  the  superior  court;  and  In  each  of  said  coun- 
ties, and  in  any  county,  or  city  and  county,  other  than  the 
city  and  county  of  San  Francisco,  in  which  there  shall  be 
more  Uian  one  judge  of  the  superior  oourt,  the  Judges  of  such 
court  may  hold  as  many  sessions  of  said  oourt  at  the  same 
time  as  there  are  judges  thereof,  and  shall  apportion  the  busi- 
ness among  themselves  as  equally  as  may  be. 

BlMtoiTt  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.). 
p.  26;  repealed  by  Code  Commission,  Act  March  8.  1901,  act  held 
unconstitutional,  see  history,  f  5  ante. 

Additional  Judges  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  I  65  note 
par.  2. 

Constitutional  provision.  —  See  Const.  1879,  art.  VI,  |  6,  Hen. 
0.  Lu,  p.  Ixxxil. 

« «7.  SUPERIOR  COURT  OP  THE  CITY  AND  COUNTY  OP 
SAN  PRANCISCO.  In  the  city  and  county  of  San  Francisco 
there  shall  be  elected  twelve  judges  of  the  superior  court,  any 
one  or  more  of  whom  may  hold  court;  and  there  may  be  as 
many  sessions  of  said  court  at  the  same  time  as  there  are 
judges  thereof. 

[Presiding  Judge*]  The  said  judges  shall  choose  from  their 
own  numi>er  a  presiding  judge,  who  may  at  any  time  be 
removed  and  another  chosen  in  his  place  by  a  vote  of  any 
seven  of  them.  The  presiding  judge  shall  distribute  the  busi* 
Dess  of  the  court  among  the  judges  thereof,  and  prescribe  the 
order  of  business. 

The  JiidigiiieBtSy  ordersv  and  proceedings  of  any  session  of 
the  superior  court,  held  by  any  one  or  more  of  the  judges  of 
said  court,  shall  be  equally  effective  as  if  all  the  judges  of 
said  oourt  presided  at  such  session. 

Ittmtoryt  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt), 
p.  26;  repealed  by  Code  Commission.  Act  March  8,  1901.  act  held 
nnconstitoitlonal,  see  history,  I  6  ante. 
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Constitutional  provision  as  to  number  of  superior  Judges.  — 
See  Const.  1879,  art.  VI,  S  6,  Hen.  G.  L.,  p.  Ixxxii. 

Process  of  superior  courts.  —  See  Kerr's  Cyc.  C.  C.  P.  I  78  and 
note. 

Secretaries  to  judgres  of  superior  court  of  city  and  county  of 
San  Francisco.  —  Stats,  and  Amdts.  1896,  p.  98. 


$67iu  SUPERIOR  COURTS  IN  COUNTIES  OF  SECOND 
CLASS.  In  counties  of  the  second  class  there  shall  be  twelve 
Judges  of  the  superior  court,  any  one  or  more  of  whom  may 
hold  court,  and  there  may  be  as  many  sessions  of  said  court 
at  the  same  time  as  there  are  judges  thereof.  The  said 
judges  shall  choose  from  their  own  number  a  presi.ding  judge, 
who  may  at  any  time  be  removed  as  presiding  judge  and  an- 
other judge  chosen  in  his  place  by  a  vote  of  any  seven  of 
them. 

The  presiding  Judge  shall  distribute  the  business  of  the 
court  among  the  judges  thereof,  and  prescribe  the  order  of 
business  and  perform  such  other  duties  as  the  judges  of  the 
said  court  may  by  rule  provide. 

[Sessions  held  by  one  or  more  judges.]  The  judgments, 
orders  and  proceedings  of  any  session  of  the  superior  court 
held  by  any  one  or  more  of  the  judges  of  said  court  shall  be 
equally  as  effective  as  if  all  the  said  judges  of  said  court 
presided  as  such  session.  Within  thirty  days  after  this  act 
becomes  a  law,  the  governor  shall  appoint  three  additional 
judges  of  the  superior  court  in  counties  of  the  second-class 
in  addition  to  the  nine  superior  court  judges  already  provided 
for  by  law  in  and  for  the  said  county  of  Los  Angeles,  State 
of  California,  who  shall  hold  office  until  the  first  Monday 
after  the  first  day  of  January,  1911.  At  the  next  general 
election  to  be  held  in  November,  A.  D.  1910,  three  additional 
judges  of  the  superior  court  shall  be  elected  in  counties  of 
the  second  class,  who  shall  be  successors  of  the  judges  ap- 
pointed hereunder  to  hold  office  for  the  term  prescribed  by 
the  constitution  and  by  law. 

The  salaries  of  said  additional  judges  shall  be  the  same  in 
amount  and  be  paid  in  the  same  manner  and  at  the  same 
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time  as  the  salaries  of  the  other  Judges  of  the  superior  court 
of  Los  Angeles  county  now  authorized  by  lav. 

HiatoiTi  Bnacted  February  11,  1909,  Stats,  and  Amdts.  1909, 
ch.  21.    iH  effect  from  and  after  passage. 

1 6711.  EXTRA  SESSIONS  OF  SUPERIOR  COURT.  When- 
ever, In  the  opinion  of  the  judge  or  a  majority  of  the  judges 
of  the  superior  court  of  any  county,  or  city  and  county,  the 
public  Interests  so  justify  or  require,  one  or  more  sessions  of 
said  superior  court,  to  be  known  as  extra  sessions  of  said 
superior  court,  may  be  held  In  addition  to  and  at  the  same 
time  as  the  sessions  of  45aid  court  spoken  of  in  sections  num- 
bered sixty-six  and  sixty-seyen  of  this  code. 

Wheuever  the  judge  or  a  majority  of  the  judges  of  the 
superior  court  of  any  county  or  city  and  county  shall  decide 
that  an  extra  session  of  said  court  shall  be  held,  said  judge 
or  a  majority  of  said  judges  shall  appoint  the  time  when  said 
extra  session  shall  be  held,  but  no  extra  session  of  any  supe- 
rior court  shall  continue  beyond  the  thirty-first  day  of  Decem- 
ber of  the  year  in  which  such  session  is  established.  The 
judge  or  a  majority  of  the  judges  of  said  superior  court  shall 
likewise  appoint  a  place,  within  the  county  seat  of  said 
county  or  city  and  county,  where  such  extra  session  of  said 
court  shall  be  held,  and  shall  have  the  same  power  and 
authority  to  provide  a  place  for  holding  such  extra  session 
of  said  court  as  is  had  by  a  judge  of  a  superior  court  to  pro- 
vide a  place  for  holding  a  session  of  a  superior  court 

Whenever,  in  a  county  or  city  and  county  having  but  one 
judge  of  the  superior  court,  said  judge  shall  provide  for  an 
extra  session  of  said  court,  he  shall,  at  the  time  of  so  pro- 
viding or  from  time  to  time  during  the  continuance  of  said 
extra  session,  apportion  to  the  judge  who  may  preside  over 
said  extra  session  such  portion  of  the  business  of  said  court 
as  he  may  desire,  and  at  the  close  of  such  extra  session  shall 
order  such  portions  of  said  business  eo  apportioned  and  not 
transacted  to  be  transferred  to  himself. 

Whenever,  in  any  county  or  city  and  county  having  more 
than  one  judge  of  the  superior  court,  a  majority  of  said  judges 
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shall  provide  for  an  extra  sessioii  of  isaid  court,  a  majority  of 
said  judges,  at  the  time  of  so  providing  or  from  time  to  time 
during  the  continuance  of  said  extra  session,  shall  order  trans- 
ferred to  the  judge  who  may  preside  over  such  extra  session 
from  the  judges  to  whom  they  have  been  assigned  according 
to  law  or  the  rules  of  said  court,  such  portions  of  the  busi- 
ness of  said  court  as  they  may  select;  and,  at  the  close  of  such 
extra  session  shall  order  retransferred  to  the  judges  of  said 
court  such  portions  of  said  business  so  transferred  as  shall 
not  have  been  transacted.  Except  as  above  provided,  any  rules 
of  any  superior  court  relating  to  the  transfer  of  any  business 
from  one  judge  of  said  court  to  another  shall  apply  to  the 
transfer  of  any  business  duly  assigned  to  the  judge  presiding 
over  any  extra  session  from  said  judge  to  any  judge  of  said 
court. 

Whenever  an  extra  session  of  the  superior  court  of  any 
county  or  city  and  county  has  been  provided  for,  the  judge  or 
a  majority  of  the  judges  of  said  superior  court  shall  invite 
and  authorize  a  judge  of  the  superior  court  of  some  other 
county  or  city  and  county  to  hold  and  preside  over  such  extra 
session,  and  upon  such  invitation  and  authorization  such 
judge  may  so  serve. 

Upon  the  request  of  the  judge  or  a  majority  of  the  judges 
of  the  superior  court  of  any  county  or  city  and  county,  the 
governor  of  the  state  shall  designate  and  authorize,,  to  hold 
and  preside  over  such  extra  session  of  the  superior  court  of 
said  county  or  city  and  county,  a  judge  of  the  superior  court 
of  some  other  county  or  city  and  county;  and  upon  such  desig- 
nation  and  authorization  by  the  governor  euch  judge  must  so 
serve. 

The  judgments,  orders,  and  proceedings  of  any  extra  session 
of  any  superior  court,  held  in  accordance  with  the  provisions 
of  this  section,  shall  be  equally  effective  as  if  any  or  all  of  the 
judges  of  said  court  presided  at  such  session.  Any  judge  or 
any  number  of  the  judges  of  any  sui>erlor  court  may  hold  and 
preside  over  any  extra  session  of  said  court,  with  or  without, 
the  judge  designated  and  authorized  to  hold  and  preside  over 
said  session.    Any  judge  of  any  superior  court  may  perform 
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in  connection  with  any  business  duly  assigned  to  the  Judge 
presiding  over  any  extra  session  of  said  court  any  act  which 
lie  could  perform  in  connection  with  any  business  assigned  to 
any  other  judge  of  said  court.    Any  Judge,  holding  or  presid- 
ing over  any  extra  session  of  a  superior  court,  may  perform  in 
chambers  or  in  court,  in  connection  with  any  business  duly 
assigned  to  him,  any  act  which  could  be  performed  by  any 
Judge  of  said  court,  in  chambers  or  in  court,  in  connection 
with  such  business  if  duly  assigned  to  himself;  but  no  Judge, 
holding  or  presiding  over  any  extra  session  of  any  superior 
court,  shall  perform,  in  chambers  or  in  court,  any  act  in  con- 
nection with  any  business  that  has  not  been  duly  assigned  to 
bim. 

All  provisions  of  the  laws  of  this  state  applying  to  the 
compensation  of  a  Judge  of  a  superior  court,  holding  the 
superior  court  in  a  county  other  than  his  home  county,  shall 
apply  to  Judges  holding  extra  sessions  of  a  superior  court  In 
any  county  other  than  his  home  county. 

RtatoiTs     Bnacted  April  19,  1909,  Stats,  and  Amdts.  1909,  ch. 
f70. 

$  68.  TERM  OF  OFFICE.  The  term  of  office  of  Judges  of 
the  superior  court  shall  be  six  years  from  and  after  the  first 
Monday  of  January  next  succeeding  their  election;  provided, 
that  the  twelve  Judges  of  the  superior  court  elected  in  the 
city  and  county  of  San  Francisco  at  the  general  state  election 
of  eighteen  hundred  and  seventy-nine  shall  have  so  classified, 
or  shall  so  classify  themselves,  by  lot,  that  four  of  them  shall 
go  out  of  office  at  the  end  of  one  year,  four  of  them  at  the 
end  of  three  years,  and  four  of  them  at  the  end  of  five  years 
from  the  first  Monday  of  January,  eighteen  hundred  and 
eighty ;  and  the  entry  of  such  classification  shall  have  been,  or 
shall  be,  made  in  the  minutes  of  the  court,  signed  by  them, 
and  a  duplicate  thereof  filed  in  the  office  of  the  secretary  of 
state;  and  provided  further,  that  all  the  other  superior  Judges 
elected  at  the  general  state  election  of  eighteen  hundred  and 
seventy-nine  shall  go  out  of  office  at  the  end  of  five  years  from 
the  first  Monday  of  January,  eighteen  hundred  and  eighty. 
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Htotoryt    Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 

p.  27;  repealed  by  Code  Commission,  Act  March  8.  1901,  act  held 
unconBtitutional,  see  history,  §  5  ante. 

Constitutional  provision.  —  See  Const.  1879,  art.  VI,  I  6,.  Hen. 
G.  1m,  p.  Ixxxii. 

§  69.  COitlPUTATIOl^  OF  YEAKS  OF  OFFICE.  The  years 
during  which  a  judge  of  a  superior  court  is  to  hold  office  are 
to  be  computed  respectively  from  and  including  the  first 
Monday  of  January  of  any  one  year  to  and  excluding  the  first 
Monday  of  January  of  the  next  succeeding  year. 

Hlntoryt    Enacted  April  1.  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.). 

p.  27;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  f  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

99  C.  39,  44,  31  P.  849.  850  (applied  in  interpreting  Const  1879. 
art.  VI,  8  6). 

Constitutional  provision  —  As  to,  see  Const.  1879,  art.  VI,  |  6, 
Hen.  G.  L.,  p.  Ixxxii. 

Justices  of  the  supreme  court  —  Provision  regarding,  similar 
to  the  one  regarding  those  of  superior  court.  —  See  Kerr's  Cyc 
C.  C.  P.  I  41  and  note. 

§70.  TACANCIES.  If  a  vacancy  occur  in  the  office  of 
judge  of  a  superior  court,  the  governor  shall  appoint  an 
eligible  person  to  hold  the  office  until  the  election  and  quali- 
fication of  a  judge  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  succeeding '  general  election,  and  the 
judge  so  elected  shall  hold  office  for  the  remainder  of  the 
unexpired  term. 

HistoiT<  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  27;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  |  5  ante. 

Constitutional  provision  —  As  to,  see  Const.  1879,  art.  VI,  |  6, 
Hen.  Q.  L.,  p.  Ixxxii. 

Vacancies  in  office,  resignations,  and  the  mode  of  supplying 
them.  —  See  Kerr's  Cyc.  C.  C.  P.  I  42  and  note;  also  Kerr's  Cyc, 
Pol.  C.  SS  995-1004  and  notes. 

■  Same  —  Of  office  of  judge  does  not  affect  any  proceedings  In 
court.  —  See  Kerr's  Cyc.  C.  C.  P.  f  184  and  note;  {  42  ante,  note. 
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S  7t   SUPEBIOB  COUNTS,  BT  JUDGES  OF  OTHEB  COUN- 

TIES.  A  Jadge  of  any  superior  court  may  hold  the  superior 
conrt  in  any  county,  at  the  request  of  the  judge  or  judges  of 
ther  superior  court  thereof,  and  upon  the  request  of  the  gov- 
ernor, it  shall  he  his  duty  to  do  so;  and  in  either  case  the 
Jndge  holding  the  court  shall  have  the  same  power  as  a  judge 
thereof. 

Historrs  Enacted  April  1,  1880.  Code  Aradts.  1880  (C.  C.  P.  pt.), 
p.  27;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  |  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

56  C.  327,  829  (applied);  75  C.  213,  221,  7  A.  S.  14«,  16  P.  887, 
889  (applied);  87  C.  394.  897.  26  P.  488  (cited);  97  C.  171.  177. 
31  P.  988  (applied);  126  C.  614,  630.  69  P.  126  (consUtutional); 
93  P.  379.   380    (applied). 

Constitutional  provisions.  —  See  Const.  1879,  art.  VI,  §8,  Hen. 
G.  L.,  p.  Ixxxlii. 

Expenses  to  be  paid.  —  See  Kerr's  C^c.  C.  C.  P.  §160  and  note. 

Holding  court  for  another  Judge.  —  See  Const.  1879,  art.  VI, 
f  4,  Hen.  O.  L.,  p.  Ixxix. 

Sessions  of  superior  court,  held  by  judge  at  request  of  gov- 
ernor.—  See  Kerr's  Cyc.  C.  C.  P.  1 160  and  note. 

i72.  JUDGES  PBO  TEMPOBE.  Any  cause  in  a  superior 
court  may  be  tried  by  a  Judge  pro  tempore,  who  must  be  a 
member  of  the  bar  admitted  to  practice  before  the  supreme 
(X)art,  agreed  upon  in  writing  by  the  parties  litigant,  or  their 
attorneys  of  record,  approved  by  the  court,  and  sworn  to  try 
the  cause ;  and  his  action  in  the  trial  of  such  cause  shall  have 
the  same  effect  as  if  he  were  a  judge  of  such  court.  A  judge 
pro  tempore  shall,  before  entering  upon  his  duties  In  any 
cause,  take  and  subscribe  the  following  oath  or  affirmation: 
"I  do  solemnly  swear  (or  affirm,  as  the  case  may  be),  that  I 
will  support  the  constitution  of  the  United  States  and  the  con- 
stitution of  the  state  of  California,  and  that  I  will  faithfully 
discharge  the  duties  of  the  office  of  Judge  pro  tempore  in  the 

cause    wherein    is    plaintiff,    and    is    defendant, 

according  to  the  best  of  my  ability." 

Hlniorys  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  27;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
anconstitutlonal,  see  history,  f  6  ante. 
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Constitutional  provision.  —  See  Const  1879,  art.  VI,  i  8,  Hen. 
G.  Lb,  p.  Ixxxili. 

Jud^e  pro  tempore.  —  Const.  1879,  art.  VI,  {8,  Hen.  G.  L., 
p.  Ixxx. 

Qualifications  to  be  judge  pro  tempore.  —  See  Kerr's  Cyc.  C. 
C.  P.  1 157  and  note. 

Superior  Judges  must  be  admitted  before  supreme  court.  — 
See  post  S  157. 

§  78.  SESSIONS,  The  superior  courts  shall  be  always  open 
(legal  holidays  and  non-judicial  days  excepted),  and  they  shall 
hold  their  sessions  at  the  county  seats  of  the  several  counties, 
or  cities  and  counties,  respectively.  They  shall  hold  regular 
sessions,  commencing  on  the  first  Mondays  of  January,  April, 
July,  and  October,  and  special  sessions  at  such  other  times  as 
may  be  prescribed  by  the  judge  or  judges  thereof;  provided, 
that  in  the  city  and  county  of  San  Francisco  the  presiding 
judge  shall  prescribe  the  times  of  holding  such  special  ses* 
sions. 

Hlntory:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  27;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  S  5  ante. 

See  Kerr's  Cyc.  C.  C  P.  for  9  pars,  annotation. 

69  C.  541.  544,  11  P.  240  (applied);  119  C.  613,  616.  51  P.  947 
(applied);  142  C.  497,  500,  77  P.  1104  (applied);  152  C.  532,  548, 
93  P.  99,  106  (applied  with  f  134  in  holding  filing  of  information 
ministerial  act);  19  F.  881,  882  (construed). 

As  to  courts  being  alw£tys  open  for  transaction  of  business, 
see  Const.  1879,  art.  VI,  §  5,  Hen.  Q.  L.,  p.  Ixxxil;  also  Kerr's 
Cyc.  C.  C.  P.  If  104,  134  and  notes. 

As  to  duties  of  superior  judges,  see  Kerr's  Cyc.  Pol.  C.  f  4134 
and  note. 

As  to  tlie  general  duties  of  superior  judges,  see  Kerr's  Cyc. 
Pol.  C.  S  4134  and  note. 

As  to  holidays,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  ig  10,  11.  134,  135 
and  notes;  26  Cent.  Dig.   2107;  4  W.  &  P.  3321;  6  W.  &  P.  4064. 

Courts  always  open  for  business.  —  See  Const.  1879,  art.  VI, 
I  5,  Hen.  G.  Ij.,  p.  Ixxx. 

8  74.  ADJOURNMENTS.  Adjournments  from  day  to  day. 
or  from  time  to  time,  are  to  be  construed  as  recesses  in  the 
sessions,  and  shall  not  prevent  the  court  from  sitting  at  any 
time. 
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Htctovjrt  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt). 
p.  28;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history.  |  5  ante. 

69  C.  541,  644,  &4&,  11  P.  240  (applied);  119  C.  613,  616.  &1  P. 
947  (applied):  142  C.  497,  500,  77  P.  1104  (applied). 

Adjournment  of  Justices'  courts  —  As  to,  see  Kerr's  Cyc  C.  C. 
P.  S  104  and  note. 

Adjournments  of  supreme  court  mere  recesses  in  session.  — 
See  Kerr's  C:yc.  C.  C.  P.  I  48  and  note. 

Sessions  and  adjournments  and  recesses  of  superior  courts  — 
As  to,  see  Kerr's  Cyc.  C,  C.  P.  i  73  and  note. 

1I7&  JUBISDICTION  OF  TWO  KINDS.  The  jurisdicUon 
of  the  superior  courts  Is  of  two  kinds: 

1.  Original;  and, 

2.  Appellate. 

HlstMTt  Bnacted  April  1,  1880,  Code  Amdta.  1880  (C.C.  P.  pt.). 
p.  28;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  |  5  ante. 

Supreme  court  —  Jurisdiction  of  two  Kinds  also.  —  See  Kerr's 
Cyc.  C.  C.  P.  {  60  and  note. 

i7«.  ORIGINAL  JURISDICTION.  The  superior  courts 
shall  have  original  jurisdiction: 

1.  In  all  cases  In  equity. 

2.  In  all  civil  actions  in  which  the  subject  of  litigation  is 
not  capable  of  pecuniary  estimation. 

3.  In  all  cases  at  law  which  involve  the  title  or  possession 
ot  real  property,  or  the  legality  of  any  tax,  impost,  assess- 
ment, toll,  or  municipal  fine,  and  in  all  other  cases  in  which 
the  demand,  exclusive  of  interest  or  the  value  of  the  property 
In  controversy,  amounts  to  three  hundred  dollars. 

4.  Of  actions  of  forcible  entry  and  detainer,  of  proceedings 
in  insolvency,  of  actions  to  prevent  or  abate  a  nuisance,  of  all 
matters  of  probate,  of  divorce  and  for  annulment  of  marriage, 
and  of  all  such  special  casep  and  proceedings  as  are  not  other- 
wise provided  for. 

5.  In  all  criminal  cases  amounting  to  felony,  and  cases  of 
misdemeanors  not  otherwise  provided  for.  Said  courts  shall 
have  the  power  of  naturalization,  and  to  issue  papers  there* 
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for.  Said  courts  and  their  judges,  or  any  of  them,  shall  have 
power  to  issue  writs  of  mandamus,  certiorari,  prohibition,  quo 
warranto,  and  of  habeas  corpus  on  petition  by  or  on  behalf 
of  any  person  in  actual  custody,  in  their  respective  counties. 
Injunctions  and  writs  of  prohibition  may  be  issued  and  served 
on  legal  holidays  and  non-judicial  days. 

History:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt), 
p.  28;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  {  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  194  pars,  annotation. 

54  C.  149,  160  (ai;>plled>;  69  C.  55«,  557.  559,  11  P.  18«.  187 
(applied);  71  C.  87,  88.  11  P.  860  (applied);  83  C.  468,  478,  23  P. 
532.  633  (applied):  84  C.  114,  120,  24  P.  277,  279,  12  I*  117 
(applied);  86  C.  459,  461,  25  P.  12,  13  (applied);  87  C.  226.  232. 
25  P.  435,  436  (applied);  188  C.  150,  154,  70  P.  1067  (applied). 

As  to  actions  for  fraadulent  conveyances,  see  Kerr's  Cyc.  C. 
C.  P.  I  1589  and  note. 

As  to  changre  of  venue,  se«  Kerr's  Cyc.  C.  C.  P.  fi  396  and  note. 

As  to  constitutional  provision,  see  Const.  1879,  art.  VI,  I  5, 
Hen.  G.  L.,  p.  Ixxxll. 

As  to  homesteads,  see  Kerr's  Cyc.  C.  C.  P.  i  1474  and  note; 
Chvrcli's  New  Probate  Law  and  Practice,  vol.  I,  pp.  594-645. 

As  to  Jurisdiction  of  superior  court,  see  Const.  1879,  art.  VI, 
{  5.  Hen.  G.  L..  p.  Ixxx. 

As  to  venue  in  such  actions,  see  Kerr's  Cyc.  C.  C.  P.  f  392 
subd.   1   and  note. 

Appointing:  trustee  —  Where  there  Is  vacancy  and  no  practical 
method  provided.  —  See  Kerr's  Cyc.  C.  C.  12287  and  note. 

Cloud  on  title  prevented  by.  —  See  Kerr's  Cyc  C.  C.  P.  {526 
and  note. 

Executor's  allowance.  —  See  Kerr's  Cyc.  C.  C.  P.  S  1616  and 
note. 

Same  —  Fees  —  As  to,  see  post  11618;  Churches  New  Probate 
Law  and  Practice,  vol.  II,  pp.  1116 -1158. 

Forcible  entry  and  detainer  —  As  to,  grenerally,  see  Kerr's 
Cyc.  C.  O.  P.  If  783,  734,  1159  et  .seq.  and  notes. 

Foreclosure  of  mortgages  —  As  to.  see  Kerr's  Cyc.  C.  C.  P. 
{  726  and  note. 

Guardians  —  As  to.  see  Kerr's  Cyc.  C.  C.  P.  J  1747  and  note; 
Chorcb's  New  Probate  Law  and  Practice,  vol.  I,  pp.  168-229. 

Injunction  —  As  to  when  writ  granted,  see  Kerr's  Cyc.  C.  C. 
P.  S  526  and  note. 

Nuisance  —  As  to  actions  in  relation  to,  see  Kerr's  Cyc.  C.  C. 
P.  I  7^  and  notQ, 
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Probate  proceedStiss  —  In  claim  asrainst  estate  of  decedent.  — 
See  Kerr's  Cyc.  C  C.  P.  1 1493  and  note;  Cfcwrdi'e  New  Probate 
Law  «Bd  Praetice«  vol.  I,  pp.  698*778. 

Railroads  —  Excessive  fares  —  Penalties  —  Action  to  recover 
for.  —  See  Kerr's  Cyc.  C.  C.  P.  J  76  note  pars.  77-81. 

Real  estate,  title  or  possession,  etc.  —  Jurisdiction  in  actions 
involving:  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  f  62  and  note. 

Removal  of  trustee  who  has  violated  or  is  unfit  for  the  trust. 
—  See  Kerr's  Cyc.  C.  C.  f  2288  and  note. 

Restraininer  hy  injunction.  —  See  Kerr's  Cyc.  C.  C.  P.  ||  626  et 
seq.  and  notes;  also  $  76  note  pars.  169,  170. 

Trespass  —  As  to  actions  for  and  damagres,  see  Kerr's  Cyc. 
C.  C.  P.  If  738,  1169  and  notes. 

Venue  of  actions  —  As  to  place  of  trial  of  actions  and  change 
of  place  of  trial,  see  Kerr's  Cyc.  C.  C.  P.  If  392-400  and  notes. 

§77.  APPELLATE  JURISDICTION.  The  superior  courts 
shall  have  appellate  jurisdiction  in  such  cases  arising  in  jus- 
tices' and  other  inferior  courts  in  their  respective  counties  as 
may  be  prescribed  by  law. 

Himtowyt  Bnacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  28;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  f  6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

136  C.  631.  636  (applied),  69  P.  428. 

As  to  appeals  to  superior  court,  see  Kerr's  Cyc.  C.  C.  P. 
li  974-980  and  notes. 

As  to  appellate  jurisdiction,  see  Const.  1879,  art.  VI,  |  6,  Hen. 
O.  Lb,  p.  Ixxxil. 

As  to  constitutional  provision,  see  Const.  1879,  art.  VI,  I  6, 
Hen.  G.  Xb.  p.  Ixxxii. 

S  78.  PBOCESS.  The  process  of  the  superior  courts  shall 
extend  to  all  parts  of  the  state;  provided*  that  all  actions  for 
the  recovery  of  the  possession  of,  quieting  the  title  to,  or  for 
the  enforcement  of  liens  upon  real  estate,  shall  be  commenced 
In  the  county  in  which  the  real  estate,  or  any  part  thereof 
affected  by  such  action  or  actions,  is  situated. 

Hlatoryt  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  28;  repealed  by  Code  Commission,  Act  March  8.  1901,  act  held 
unconBtitutional,  see  history,  I  6  ante. 

47 


i§  79-84  CODE  OF  CIVIL  PROCEDURE.  ^pt  I. 

See  Kerr's  Cyc.  C.  VJ.  P.  for  5  pars,  annotation. 

136  C.  681,  686.  69  P.  428  (assuming  without  deciding:  this  sec- 
tion and  §  392,  with  Const.  1879,  art.  VI,  f  6,  control  Tenue  In 
actions  by  estate  of  decedent  affectinsr  title  to  realty). 

As  to  the  place  of  trial  of  actions*  see  Const.  1879,  art.  VI, 
I  5.  Hen.  G.  L.,  p.  Ixxxii;  also  Kerr's  Cyc  C.  C.  P.  i  892  and  note. 

As  to  process  extending  to  all  parts  of  state,  see  Const.  1879, 
art.  VI,  i  5»  Hen.  G.  L.,  p.  Ixxxli. 

Constitutional  provision  —  As  to,  see  Const.  1879,  art.  VI, 
{  5,  Hen.  G.  L.,  p.  Ixxxii. 

Real  property  —  Venue  of  action  affecting:  title  to  or  posses- 
sion of.  —  See  Kerr's  Cyc.  C.  C.  P.  !§  392,  396  and  notes. 

§79.  TRANSFER  OF  BOOKS,  PAPERS,  AND  ACTIONS. 

All  records,  books,  papers,  causes,  actions,  proceedings,  and 
appeals  lodged,  deposited,  or  pending  In  the  district  court  or 
courts,  county  court,  probate  court,  municipal  criminal  court, 
or  municipal  court  of  appeals,  of,  In,  or  for  any  county,  or 
city  and  county,  of  the  state,  abolished  by  the  constitution, 
are  transferred  to  the  superior  court  of  such  county,  or  city 
and  county,  which  has  the  same  power  and  jurlsdlctii)n  over 
them  as  If  they  had  been  in  the  first  Instance  lodged,  deposited, 
filed,  or  commenced  therein,  or,  in  cases  of  appeal,  appealed 
thereto. 

HlMtoryi  Enacted  April  1.  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  28;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  §  5  ante. 

Actions,  books,  papers,  and  business  —  Transfer  of  —  As  to, 
see  Kerr's  Cyc.  C.  C.  P.  {|  65,  56  and  notes. 

Constitutional  provision  — As  to,  see  Const.  1879,  aft.  XXII, 
f  3,  Hen.  G.  L.,  p.  cvl. 

Superior  court's  powers  as  a  court  of  probate  —  As  to,  see 
the  discussion  in  Kerr's  Cyc.  C.  C.  P.  8  76  note  pars.  128-156. 

Superior  courts  succeeded  to  jurisdiction  and  powers  of  the 
superseded  district  courts,  county  courts,  and  municipal  criminal 
court  of  San  Francisco.  —  See  Kerr's  Cyc.  C.  C.  P.  I  76,  note 
par.   6. 

S§  80.84.     (Repealed.) 
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CHAPTER   V. 

JUSTICES'  COURTS. 

Article  L    Of  Justices'  Courts  In  Cities  and  Counties,  If  85-98. 
XL    Of  Justices'  Courts  in  Townships,  SI  103-107. 
ni.     Of  Justices  of  the  Peace  and  Justices'  Courts  In  Qen- 
eral.  i|  110-116. 


ARTICLE  I. 

j 

JUSTICES'  COURTS  IN  CITIES  AMD  COUNTIES. 

i  §  85.  Justices'  courts  and  Justices. 

1 86.  Justices'  clerk. 

i  I  87.  Sheriff  and  deputies. 

I  88.  Offices  and  office  hours. 

i  89.  Actions. 

i  90.  Reassignment  and  transfer  of  actions. 

9  91.  Payment  of  fees. 

I  92.  Certificates,  transcripts,  and  other  papers. 

i  98.  Justices'  docket. 

fi  94.  Territorial  extent  of  Jurisdiction. 

I  95.  Practice  and  rules. 

i  9€,  Attorneys. 

f  97.  Salarlea. 

I  98.  What  Justices  successors  of  others. 

.  1 8S.  JUSTICES'  COUBTS  A^fB  JUSTICES.  There  shall  be 
in  eyery  city  and  county  of  more  than  one  hundred  thousand 
population,  a  justices*  court,  for  which  five  Justices  of  the 
peace  shall  be  elected  by  the  qualified  electors  of  such  city 
and  county  at  the  general  state  election  next  preceding  the 
expiration  of  the  terms  of  office  of  their  predecessors*  Any 
one  of  said  justices  may  hold  court,  and  there  may  be  as 
numy  sesaions  of  said  court  at  the  same  time  as  there  are 
Justices  thereof.  The  said  justices  shall  choose  one  of  their 
number  to  be  presiding  justice,  who  may  at  any  time  be 
removed  and  another  appointed  in  his  place  by  a  vote  of  a 
majority  of  them;  provided,  that  in  case  of  the  temporary 
Kerr's  C.  C.  P. —  4  4$ 
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absence  or  disability  of  the  presiding  justice,  any  one  of 

the  other  justices,  to  be  designated  by  the  presiding  justice, 

may  act  as  presiding  justice  during  such  absence  or  disability. 

History s  Enacted  March  11,  1872;  origrinal  section,  relating 
to  jurisdiction  of  county  courts,  was  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  282;  amended  to  read  as  above  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  29. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

52  C.  220.  223  (construed);  53  C.  412,  413  (applied);  68  C.  558. 
561  (amendment  of  1880  constitutional);  114  C.  816,  332  (cited), 
40  P.  87,  33  L.  620. 

As  to  number  of  justices,  their  duties  and  powers,  see  Const. 
1879,  art.  VI,  §11,  Hen.  G.  L.,  p.  Ixxxlv. 

As  originally  enacted,  $  85  related  to  county  courts,  which 
were  superseded. —  See  Const.  1879,  art.  VI,  §11,  Hen.  O.  Lu. 
p.  ixxxiv. 

Election  of  justices  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  If  103,  110 
and  notes:  31  Cent.  Dig,  842,  $  6. 

§86.  JUSTICES'  CLERK.  The  supervisors  of  such  city 
and  county  shall  appoint  a  justices'  clerk  on  the  written 
nomination  and  recommendation  of  said  justices,  or  a  majority 
of  them,  who  shall  hold  office  for  two  years,  and  until  hia 
successor  is  in  like  manner  appointed  and  Qualified.  Said 
justices'  clerk  shall  take  the  constitutional  oath  of  office,  and 
give  bond  in  the  sum  of  ten  thousand  dollars  for  the  faith- 
ful discharge  of  the  duties  of  his  office,  and  in  the  same 
manner  as  is  or  may  be  required  of  other  officers  of  such 
city  and  county.  A  new  or  additional  bond  may  be  required 
by  the  supervisors  of  such  city  and  county,  and  in  such 
amount  as  may  be  fixed  by  said  supervisors,  whenever  they 
may  deem  it  necessary.  The  justices'  clerk  shall  have  author- 
ity to  appoint  two  deputy  clerks,  for  whose  acts  he  shall  be 
responsible  on  his  official  bond,  the  said  deputy  clerks  to 
hold  office  during  the  pleasure  of  said  clerk.  Said  justices* 
clerk  and  deputy  shall  have  authority  to  administer  oaths, 
and  take  and  certify  affidavits  in  any  action,  suit,  or  pro- 
ceeding in  said  justices*  court. 

Hlatoryt  Enacted  March  11,  1872;  original  section  related  to 
appellate  Jurisdiction  of  county  courts;  present  section  enacted 
April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  29. 
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107  C.  117,  118  (applled-erroneously  cited  as  {  36),  40  P.  100 
(correct  citation). 

Clerks  and  ministerial  officers  of  a  Justice's  court  —  As  to,  see 
Kerr's  Cyc  C.  C.  P.  }{  2S2  et  seq.  and  notes. 

Method  of  signinf:  summons  —  As  to,  see  Kerr's  Cyc.  C.  C.  P. 
f  91  and  par.  4  of  note,  and  S  844  and  note. 


1 87.  SHERIFF  AND  DEPUTIES.  The  sheriff  of  such  city 
and  county  shall  be  ex  officio  an  officer  of  said  court,  and  it 
shall  be  his  duty  to  •serve  or  execute,  or  cause  to  be  served 
and  executed,  each  and  every  process,  writ,  or  order  that 
may  be  issued  by  said  justices'  court;  provided,  that  a  sum- 
mons issued  from  said  court  may  be  served  and  returned  as 
provided  In  section  eight  hundred  and  forty-nine  of  this  code; 
and  that 

SnbiK>eiui8  may  be  Issved  by  the  Justices'  clerk  and  served 
as  provided  in  sections  one  thousand  nine  hundred  and  eighty- 
seven  and  one  thousand  nine  hundred  and  eighty-eight  of 
this  code.    The  said 

[Sheriff  may  appoint  deputies.]  Sheriff  may  appoint,  in 
addition  to  the  other  deputies  allowed  by  law,  three  deputies, 
whose  duty  it  shall  be  to  assist  said  sheriff  in  serving  and 
executing  the  process,  writs,  and  orders  of  the  said  justices' 
court.     Said 

Deputies  sliall  receive  a  salary  of  one  hundred  and  twenty- 
five  dollars  per  month  each,  payable  monthly,  out  of  the  city 
and  county  treasury,  and  out  of  the  special  fee  fund,  after 
being  first  allowed  and  audited  as  other  demands  are  by  law 
required  to  be  audited  and  allowed. 

Oae  of  said  depvties  shall  renaln  in  attendance  daring  the 
sessions  of  said  court,  and  at  such  other  times  as  the  said 
ooart  or  the  presiding  justice  thereof  may  order  and  direct, 
for  the  purpose  of  attending  to  such  duties  as  may  be  imposed 
on  said  sheriff  or  said  deputies  as  herein  provided,  or  required 
by  law. 

The  said  sheriff  shall  be  liable  on  his  official  bond  for  the 
faithful  performance  of  all  duties  required  of  him,  or  any  of 
bis  said  deputies. 
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Hlstorxi  Enacted  March  11,  1872;  orlgrlnal  section  related  to 
county  courts  and  presumptions  as  to  their  proceedinirs;  present 
section  enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt), 
p.  30. 

As  to  sherifts,  see  Kerr's  Cyc.  C.  C.  P.  i  262  and  note;  see  also 
Kerr's  Cyc.  Pol.  C.  §4175  and  note. 

§  88.  OFFICES  AND  OFFICE  HOURS.  The  supervisors  of 
such  city  and  county  shall  provide,  in  some  convenient  locality 
in  the  city  and  county,  a  suitable  office,  or  suite  of  offices  for 
said  presiding  justice,  justices'  clerk,  deputy  clerk,  and 
deputy  sheriff,  and  offices  suitable  for  holding  sessions  of  said 
court,  and  separate  from  one  another,  for  each  of  said  jus- 
tices of  the  peace,  together  with  attendants,  furniture,  fuel, 
lights,  and  stationery  sufficient  for  the  transaction  of  busi- 
ness; and  if  they  are  not  provided,  the  court  may  direct 
the  sheriff  to  provide  the  same,  and  the  expenses  incurred, 
certified  by  the  justices  to  be  correct,  shall  be  a  charge  against 
the  city  and  county  treasury,  and  paid  out  of  the  general 
fund  thereof.  The  said  justices,  justices*  clerk,  and  deputy 
clerk,  shall  be  in  attendance  at  their  respective  offices  for 
the  dispatch  of  official  business,  dally,  from  the  hour  of 
eight  o'clock  a.  m.  until  five  o'clock  p.  m. 

HlMtoryt  Enacted  March  11,  1872;  amended  March  18.  1878. 
Code  Amdts.  1877-8,  p.  95;  amended  Into  above  form  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  30. 

48  C.  85,  90  (construed). 

§  80.  ACTIONS.  All  actions,  suits,  and  proceedings  in  such 
city  and  county  whereof  justices  of  the  peace  or  justices' 
courts  have  jurisdiction,  except  those  cases  of  concurrent 
Jurisdiction  that  may  be  commenced  in  some  other  court,  shall 
be  entitled:  "In  the  Justices'  Ck>urt  of  the  City  and  County 

of  "   (inserting  the  name  of  the  city  and  county),  and 

commenced  and  prosecuted  in  said  justices'  court,  which  shall 
be  always  open.  The  original  process  sliall  be  returnable, 
and  the  parties  summoned  required  to  appear  before  the  pre- 
siding justice,  or  before  one  of  the  other  justices  of   the 
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peace,  to  be  designated  by  the  presiding  Justice,  at  bis  ofAoe; 
but  all  complaints,  answers,  and  other  pleadings  and  papers, 
required  to  be  filed,  shall  be  filed,  and  a  record  of  all  sncfa 
actions,  suits,  and  proceedings  made  and  kept  in  the  clerk's 
oflice  aforesaid;  and  the  presiding  justice,  and  each  of  the 
other  justices  shall  have  the  pover,  jurisdiction,  and  author- 
ity to  hear,  try,  and  determine  any  action,  suit,  or  proceed* 
ing  so  commenced,  and  which  shall  hare  been  made  return- 
able before  him,  or  may  be  assigned  or  transferred  to  him, 
or  any  motion,  application,  or  issue  therein  (subject  to  the 
constitutional  right  of  trial  by  jury),  and  to  make  any  neces- 
sary and  proper  orders  therein. 

Htot^ryi  ISnacted  March  11,  1872,  and  provided  for  keeping 
ooanty  courts  always  open;  amended  into  above  form  April  1, 
IMO,  Code  Amdts.  1880  (C.  C.  P.  pt.).  PP.  30,  31. 

Jurisdiction  of  justices'  courts  —  Civil  —  As  to,  see  Korr's  Cyc. 
C.  C.  P.  i  112  and  note;  31  Cent  Dig.  930. 

Same  —  Concurrent  jurisdiction  —  As  to,  see  Korr's  Cyc.  C.  C. 
P.  I  lis  and  note:  81  Cent.  Dig.  938,  S  74. 

in.    BEASSieiTMENT    AKD   TBANSF£B   OF   ACTIONS. 

In  case  of  isiekness,  or  disability,  or  absence  of  a  justice  of 
the  peace  (on  the  return  of  a  summons  or  at  the  time 
appointed  for  trial)  to  whom  a  cause  has  been  assigned,  the 
presiding  justice  shall  reassign  the  cauae  to  some  other 
justice,  who  shall  proceed  with  the  trial  and  disposition  of 
said  cause  In  the  same  manner  as  if  originally  assigned  to 
him;  and  if,  at  any  time  before  the  trial  of  a  cause  or  matter 
returnable  or  pending  before  any  of  said  justices,  either 
party  shall  object  to.haviag  the  caase  or  matter  tried  before 
such  justice,  on  the  ground  that  such  justice  is  a  material 
witness  for  either  party,  or  on  the  ground  of  the  interest, 
prejudice,  or  bias  of  such  justice,  and  such  objection  be  made 
to  appear  in  the  manner  prescribed  by  section  eight  hun- 
dred and  thirty-three  of  this  code,  the  said  justice  shall 
suspend  proceedings,  and  the  presiding  justice,  on  motion  and 
production  before  him  of  the  affidavits  and  proofs,  shall  order 
the  transfer  of  the  cause  or  matter  for  trial  before  some 
other  justice,  to  be  designated  by  him. 
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[Assignment  of  contested  motions*]    The  presiding  Justice 

may,  in  like  manner,  assign  or  transfer  any  contested  motion, 

application,  or  issue  in  law,  arising  ia  any  cause  returnable 

or  pending  before  him  or  any  other  justice,  to  some  other 

justice;    and  the   said  justice,  to  whom  any  cause,  matter. 

motion,  application,  or  issue  shall  be  so  as  aforesaid,  assigned 

or  transferred,  shall  have  power,  jurisdiction,  and  authority 

to  hear,  try,  and  determine  the  same  accordingly. 

HiatoiTi  Enacted  March  11.  1872,  and  provided  for  terms 
of  county  courts;  amended  into  above  form  April  1.  1880,  Code 
Amdts.  1880  (C.  C.  "P,  pt),  p.  31. 

§91.  PAYMENT  OF  FEES.  All  legal  process  of  every 
kind  in  actions,  suits,  or  proceedings  in  said  justices'  courts, 
for  the  issue  or  service  of  which  any  fee  is  or  may  be  allowed 
by  law,  shall  be  issued  by  the  said  justices'  clerk  upon  the 
order  of  the  presiding  justice,  or  upon  the  order  of  one  of 
the  justices  of  the  peace,  acting  as  presiding  justice,  as  in 
this  article  provided;  and  the  fees  for  issuance  and  service 
of  all  such  process,  and  all  other  fees  which  are  allowed  by 
law  for  any  official  services  of  justices,  justices'  clerks,  or 
sheriffs,  shall  be  exacted  and  paid  in  advance  Into  the  hands 
of  said  clerk,  and  be  by  him  daily,  or  weekly,  or  monthly,  as 
the  supervisors  may  require,  and  before  his  salary  shall  be 
allowed,  accounted  for  in  detail,  under  oath,  and  paid  into 
the  treasury  of  such  city  and  county  as  part  of  the  special 
fee-fund  thereof; 

[Fees   in   advance  —  Not  exacted   when.]     Provided,  that 

such  payment  In  advance  shall  not  be  exacted  from  parties 

who  may  prove  to  the  satisfaction  of  the  presiding  justice 

that  they  have  a  good  cause  of  action,  and  that  they  are  not 

of  sufficient  pecuniary  ability  to  pay  the  legal  fees;  and  no 

judgment  shall  be  rendered  in  any  action  before  said  justices' 

court,  or  any  of  said  justices,  until  the  fee  allowed  therefor, 

and  all  fees  for  previous  service  therein,  which  are  destined 

to  be  paid  into  the  treasury,  shall  have  been  paid,  except  in 

cases  of  poor  persons,  as  hereinbefore  provided. 

Htotorys  Enacted  April  1,  1880,  Code  Amdts.  1880  (C  C.  P. 
pt.),  pp.  81,  32;  amended  by  Code  Commteslon,  Act  March  8,  1901* 
act  held  unconstitutional,  see  history,  |  6  ante. 

54 


ch.  V.  art.  I.]  JUSTICES-  courts.  §  92 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pare,  annotation. 

107  C.  117,  118,  40  P.  100  (construed);  115  C.  551,  552,  47  P.  374 
(cited):  126  C.  26.  29.  58  P.  310   (applied). 

Constitutional  provision  as  to  fees' — As  to,  see  Const.  1S79, 
art.  VI,  f  15,  Hen.  O.  L..  p.  Ixxxiv. 

in.  CERTIFICATES,  TBAHIgCBIFTg,  AKD  OTHER 
PAPERS.  Cases  which  by  the  provisions  of  law  are  required 
to  be  certified  to  the  superior  court,  by  reason  of  inyolving 
the  question  of  title  or  possession  of  real  property,  or  the 
legality  of  any  tax,  impost,  assessment,  toll,  or  municipal 
fine,  shall  be  so  certified  by  the  presiding  Justice  and  Jus- 
tices' clerk;  and  for  that  purpose,  if  such  question  shall  arise 
on  the  trial,  while  the  case  is  pending  before  one  of  the 
other  Justices,  such  Justice  shall  certify  the  same  to  the 
presiding  Justice. 

All  abstnusts  and  transcripts  of  Judgments  and  proceed- 
iaga  in  said  court,  or  in  any  of  the  doclcets  or  registers  of 
or  deposited  in  said  court,  shall  be  given  and  certified  from 
any  of  such  dockets  or  registers,  and  signed  by  the  presiding 
justice  and  clerk,  and  shall  have  the  same  force  and  effect 
as  abstracts  and  transcripts  of  Justices  of  the  peace  in  other 
cases. 

Appeals  from  Judgments  rendered  in  said  court  shall  be 
taken  and  perfected  in  the  manner  prescribed  by  law;  but 
the 

Xotfce  of  appeal,  and  all  the  papers  required  to  be  filed  to 
perfect  it,  shall  be  filed  with  the  Justices'  clerk.  Statements 
on  appeal  shall  be  settled  by  the  Justice  who  tried  the  cause. 

Sureties  on  appeal,  or  on  any  bond  or  undertaking  given  in 
any  cause  or  proceeding  in  said  court,  when  required  to 
Justify,  may  Justify  before  any  one  of  the  Justices. 

Hi««oi7>  Enacted  April  1,  1880,  Code  Amdts.  1880  (C  C.  P. 
PL),  p.  81. 

Appeals  —  To  superior  court  —  As  to,  see  Kerr's  Cyc.  C.  C.  P. 
i  974  and  note.     See  also  31  Cent.  Dlfir.   1491. 

Transfer  of  causes  to  superior  court  —  As  to,  see  Kerr's  Cyc. 
C.  C.  P.  S  838  and  note.     See  also  31  Cent.  Dig.  1559. 

66 


8  93  CODE   OF  CIVIL  PROCEDURE.  Pt  I,  Tit.  I. 

§98.  JUSTICES'  DOCKET.  In  a  suitable  book,  strongly 
bound,  the  Justices'  clerk  shall  keep  a  permanent  record  of 
all  actions,  proceedings,  and  Judgments  commenced,  had,  or 
rendered  in  said  Justices*  court,  which  book  shall  be  a  public 
record,  and  be  known  as  the  "  Justices'  Docket,"  in  which 
docket  the  clerk  shall  make  the  same  entries  as  are  pro- 
vided for  in  section  nine  hundred  and  eleven  of  this  code, 
and  which  said  docket  and  entries  therein  shall  have  the 
same  force  and  effect  as  is  provided  by  law  in  reference 
to  dockets  of  Justices  of  the  peace. 

[Minutes  of  prooeedlags.]  To  enable  the  clerk  to  make 
up  such  docket,  each  of  the  Justices  shall  keep  minutes  of 
his  proceedings  in  every  cause  returnable  before  or  assigned 
or  transferred  to  him  for  trial  or  hearing; 

[Certification  and  return  of  mlnniesj  And  upon  Judgment 
or  other  disposition  of  a  cause,  such  Justice  shall  imme- 
diately certify  and  return  the  said  minutes,  together  with 
all  pleadings  and  papers  In  said  cause,  to  the  clerk's  office, 

who  shall  immediately  thereupon  file  the  same,  and  make 
the  proper  entries  under  the  title  of  the  action  in  the  docket 

aforesaid. 

Hbitoryi  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  32. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

116  C.  84,  86,  46  P.  870  (applied). 

As  to  character  of  office  of  justice,  see  Kerr's  Cyc.  C.  C.  P. 
I  110  note  pars.  3-6. 

Docket  of  justice  —  Entry  In — As  evidence  of  facts  therein, 
see  Kerr's  Cyc.  C.  C.  P.  I  912  and  note.  See  also  81  Cent.  Dig. 
1486,   i  462. 

Same  —  Same  —  Best  evidence  —  As  to  being,  see  20  Cent.  Dig. 
386.  IS  565  et  seq. 

Same  —  Same  —  Copies  of  —  As  evidence,  see  20  Cent.  Dig.  118, 
S  1298;  col.  1937,  |  1372. 

Same  —  Entry  or  record  of  Judgment  therein  — As  to,  see  28 
L.  638;  40  A  D.  386. 

Same  —  Same  —  Default  Judgment  rendered  on  process  served 
less  than  required  time,  void. —  See  8  A.  C.  1142. 

Same  —  What  to  contain. —  See  Kerr's  Cyc.  C.  C.  P.  1911  and 
note;  also  31  Cent.  Dig.  1475,  fS  461  et  seq. 
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SM.    TERBITOBIAL  EXTENT  OF  JUBISDICTIOM.    The 

Jurisdiction  of  the  justices'  court  of  such  city  aii4  county 
extends  to  the  limits  of  the  city  and  county,  and  its  process 
may  be  served  in  any  part  thereof. 

Blvtmyt  Enacted  March  11,  1872,  providingr  for  probate  court 
in  each  county;  amended  as  above  April  1,  1S80,  Code  Amdta. 
1880  (C.  C.  P.  pt),  p.  32. 

Jurisdiction  of  justices'  courts  —  As  to,  see  Kerr's  Cyc.  C.  C. 
P.  f|112»  925  and  notes;  81  Cent.  Digr.  980,  H  71  et  seq. 

Same — Territorial  jurisdiction  —  As  to»  see  Kerr's  Cyc.  C.  C 
P.  S  106  and  note. 

S95.  PRACTICE  AND  BULES.  The  jusUces'  court,  and 
the  justices  of  the  peace  of  every  such  city  and  county,  shall 
be  governed  in  their  proceedings  by  the  provisions  of  law 
regulating  proceedings  before  justices  of  the  peace,  so  far 
as  such  provisions  are  not  altered  or  modified  in  this  article, 
aod  the  same  are  or  can  be  made  applicable  in  the  several 
cases  arising  before  them. 

[Power  to  make  rules  —  Pvhllcatloii.]  The  justices'  courts 
of  such  city  and  county  shall  have  power  to  make  rules  not 
inconsistent 'with  the  constitution  and  laws  for  the  govern- 
ment of  such  justices'  court  and  the  officers  thereof;  but  such 
rules  shall  not  be  in  force  until  thirty  days  after  their  pub- 
lication; and  no  rules  shall  be  made  imposing  any  tax  or 
charge  on  any  legal  proceeding,  or  giving  any  allowance  to 
any  justice  or  officer  for  services. 

Hl^toryi  Enacted  March  11,  1872,  providing  for  Judges  of 
probate;  amended  as  above  April  1,  1880,  Code  Amdts.  1880  (C.  C. 
P-  Pt.),  p.  32. 

See  Kerr's  Cyc.  C,  C.  P.  for  4  pars,  annotation. 

107  C.  117,  118,  40.  P.  100  (construed). 

As  to  provisions  applicable,  see  Kerr's  Cyc.  C.  C.  P.  $S  382-926 
and  notes. 

Proceedings  in  justices'  courts  —  As  to,  see  Kerr's  Cyc.  C.  C. 
P.  191   and  note  pars.  1-8;  |{  832-926  and  notes. 

Rules  of  justices'  courts. —  See  Kerr's  Cyc.  C.  C.  P.  1 129  and 
note. 
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§  96.  ATTOBlfETS.  It  shall  not  be  lawful  for  any  Justice 
of  the  peace,  justices'  clerk,  or  sheriCt  of  any  such  city  and 
county,  or  any  of  their  deputies,  to  appear  or  advocate,  or 
in  any  manner  act  as  attorney,  counsel,  or  agent  for  any 
party  or  person  in  any  cause,  or  in  relation  to  any  demand, 
account,  or  claim  pending,  or  to  be  sued  or  prosecuted  before 
said  court  or  Justices,  or  either  of  them;  nor  shall  any  per- 
son other  than  an  attorney  at  law,  duly  admitted  to  practice 
in  courts  of  record,  be  permitted  to  appear  as  attorney  or 
agent  for  any  party  in  any  cause  or  proceeding  before  said 
justices'  court,  or  any  of  said  Justices,  unless  he  produce  a 
sufficient  power  of  attorney  to  that  effect,  duly  executed  and 
acknowledged  before  some  officer  authorized  by  law  to  take 
acknowledgments  of  deeds,  which  power  of  attorney,  or  a 
copy  thereof,  duly  certified  by  one  of  the  justices  (who,  on 
inspection  of  the  original,  and  being  satisfied  of  its  genuine- 
ness, shall  certify  such  copy),  shall  be  filed  among  the  papers 
in  such  cause  or  proceeding. 

HUtoryi  Enacted  March  11.  1872,  and  related  to  Judges  of 
probate  in  San  Francisco;  amended  Into  form  as  above  April  1, 
1880.  Code  Amdts.  1880  <C.  C.  P.  pt.).  p.  S3. 

Attorneys  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  55  275  et  seq,  and 
and  notes. 

Dlnquallficatlon  of  justices  and  judicial  officers  — As  to,  see 
Kerr's  Cyc.  C.  C.  P.  §S  170-172  and  notes. 

§97.  SALARIES.  The  justices  of  the  peace  shall  receive 
for  their  official  service3  the  following  salaries,  and  no  other 
or  further  compensation,  payable  monthly,  out  of  the  city 
and  county  treasury,  after  being  first  allowed  and  audited  as 
other  similar  demands  are  by  law  required  to  be  allowed  and 
audited:  To  each  of  the  Justices  of  the  peace  thirty-six  hun- 
dred dollars  per  annum. 

Hintoryx  Orlgrinal  section  i^overnin^  jurisdiction  of  probate 
courts  was  enacted  March  11,  1871;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  282;  present  section  enacted  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  33;  amended  February  15. 
1905.  Stats,  and  Amdts.  1905,  p.  9. 
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dS  C.  563.  565  (construed  with  Const.  1849.  art  VI..  as  amended 
18$2). 

S  98.    WHAT  JUSTICES  SUCCESSORS  OF  OTHERS.    The 

justices  of  the  peace  elected  in  any  such  city  and  county  at 
the  general  election  of  eighteen  hundred  and  seventy-nine, 
or  persons  appointed  to  fill  their  places,  are  successors  of 
the  justices  of  the  peace  of  such  city  and  county  who  held 
office  at  the  time  of  such  election; 

[Transfer  of  records,  etc]  And  all  records,  registers,  dock- 
ets, books,  papers,  causes,  actions,  and  proceedings  lodged, 
deposited,  or  pending  before  the  justices*  court,  or  any  justice 
of  any  such  city  and  county,  are  transferred  to  the  justices* 
court  of  such  city  and  county,  herein  provided  for,  which 
shall  have  the  same  power  and  jurisdiction  over  them  as 
if  they  had  been  in  the  first  instance  lodged,  deposited,  filed, 
or  commenced  therein. 

HUrtoryx  Bnacted  March  11,  1872,  regulating  terms  of  probate 
court;  amended  Into  present  form  April  1,  1880  (C.  C.  P. 
pt.).  p.  83. 

63  C.  80  (as  existed  before  anidt.  1880,  applied). 

Por  similar  provision  as  to  superior  courts,  see  ante  879. 

Same  —  Supreme  court. —  See  ante  I  65. 

jfT™WjjWw^^^^Hw©pewieci.  J  . 

f  a  (  -//-^  V'^'t^  —      '^ 

/  O  >^-  /f-^i^^^  "  ARTICLE    II. 

^  JUSTICES'   COURTS  IN  TOWNSHIPS. 
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S  103.     Juatices'    courts   and   justices.      [Number    in    townships, 

etc.] 
i  103^.  Justices'  courts  in  towns  of  third  class.     Appointment 

of  clerk. 
I  104.     Courts,  where  held. 

i  105.     What  Justice  may  hold  court  for  another. 
8  10«.     Territorial  extent  of  civil  Jurisdiction. 
I  107.     What  Justices  successors  of  others. 

\^  filOS.  JUSTICES'  COURTS  AKD  JUSTICES.  [NUMBER 
(v^  IN  TOWNSHIPS,  ETC.]  There  shall  be  at  least  one  Justices' 
\  59 


8103  CODE  OF  CIVIL  PROCEDURE.        [ft  I,  Tit.  I. 

conrt  in  each  of  the  townships  of  the  state,  for  which  one 
justice  of  the  peace  must  he  elected  by  the  qualified  electors 
of  the  township,  at  the  general  state  election  next  preceding 
the  expiration  of  the  term  of  office  of  his  predecessor. 

[Number  In  counties.]  In  any  county  where  in  the  opinion 
of  the  board  of  supervisors  the  public  convenience  requires 
it,  the  said  board  may,  by  order,  provide  that  two  justices' 
courts  may  be  established  in  any  township,  designating  the 
same  in  such  order;  and,  in  such  case,  one  justice  of  the 
peace  must  be  elected  in  the  manner  herein  provided  for 
each  of  said  courts. 

[Number  In  cities  and  towns  of  yarlons  classes  —  Jnrisdic- 
tlon.]  In  every  city  or  town  of  the  third  and  the  fourth  class 
there  must  be  one  justice  of  the  peace,  and  in  every  city  or 
town  of  the  first  and  one-half  class  there  must  be  four  Jus- 
tices of  the  peace,  and  in  every  city  or  town  of  the  second 
class  there  must  be  two  justices  of  the  peace,  to  be  elected 
in  like  manner  by  the  electors  of  such  cities  or  towns  re- 
spectively; and  such  justices  of  the  peace  of  cities  or  towns 
shall  have  the  same  jurisdiction,  civil  and  criminal,  as  jus- 
tices of  the  peace  of  townships,  and  township  justices'  courts. 

[Jurisdiction  and  powers.]  Said  justices  of  the  peace  of 
cities,  and  justices'  courts  of  cities  shall  also  have  jurisdic- 
tion of  all  proceedings  for  the  violation  of  any  ordinance  of 
any  city  in  which  courts  are  established,  both  civil  and  or imi- 
nal,  and  of  all  actions  for  the  collectioif  of  any  license  re- 
quired-by  any  ordinance  of  any  such  city  or  town,  and  gen- 
erally exercise  all  powers,  duties  and  jurisdiction,''clyil  &nd 
criminal,  of  police  judges,  judges  of  the  police  court,  record- 
er's court  or  mayor's  court,  within  such  city. 

[Qualifications  of  Jastlees  of  the  peace.]  No  person  is  eligi- 
ble to  the  office  of  justice  of  the  peace  in  any  city  or  town 
of  the  first,  first  and  one-half,  second  or  third  class,  who 
has  not  been  admitted  to  practice  law  in  a  court  of  record; 
and  no  justice  of  the  peace  is  permitted  to  practice  law  before 
another  Justice  of  the  peace  in  the  city,  town  or  county  In 
T/hich  he  resides,  or  to  have  a  partner  engaged  in  the  prac- 
tice of  law  in  any  justices'  court  in  such  city,  town  or  county. 
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[Salaries  of  Juttlee»— Cities  of  foaith  elass.]  Every  city 
justice  of  the  peace  in  any  city  or  town  of  the  fourth  class 
shall  receive  a  salary  of  fifteen  hundred  dollars  per  annum, 
and  every  city  justice  of  the  peace  in  any  city  or  town  of 
the  third  class  shall  receive  a  salary  of  two  thousand  dollars 
per  annum,  and  every  city  justice  of  the  peace  in  any  city  or 
town  of  the  first  and  one-half  class  shall  receive  a  salary  of 
three  thousand  dollars  per  annum  and  every  city  justice  of  the 
peace  in  any  city  or  town  of  the  second  class  shall  receive  a 
salary  of  thirty-six  hundred  dollars  per  annum;  and  each 
justice  of  the  peace  shall  he  provided  by  the  c^ty  or  town 
authorities  with  a  suitable  office  in  which  to  hold  his  court. 
Where  the  compensation  of  the  justice  of  the  peace  of  any 
city  or  town  is  by  salary  it  shall  he  paid  by  warrants  drawn 
each  month  upon  the  salary  fund,  or,  if  there  be  no  salary 
fund,  then  upon  the  general  fund,  of  such  city  or  town;  such 
warrants  to  be  audited  and  paid  as  salaries  of  other  city 
officials. 

[Fees  —  CoUoetlon  aii4  paymeDt  of.]  All  fees  which  are 
cfaargeabie  by  law  for  services  rendered  by  such  city  justice 
of  the  peace  in  cities  or  towns  aforesaid  shall  be  by  them, 
respectively,  collected,  and  on  the  first  Monday  of  each  month 
every  sach  dty  or  town  justice  of  the  peace  shall  make  a 
report,  under  oath,  to  the  city  or  town  treasurer,  of  the 
amount  of  fees  so  by  him  collected,  and  pay  the  amount  so 
collected  into  the  city  or  town  treasury,  to  the  credit  of  the 
ireneral  fund  thereof.  Said  salaries  shall  be  the  sole  compei- 
satioii  of  said  dty  justices. 

lUmtaryt  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt),  p.  34;  amended  March  31.  1891,  Stats,  and  Amdts.  1891,  p. 
456;  March  10,  1899,  Stats,  and  Amdts.  1899,  pp.  88,  89;  March  7, 
1901.  Stats,  and  Amdts.  1901,  pp.  100,  101;  by  Code  Commission, 
Act  March  8,  1901,  act  held  unconstitutional,  see  history,  f  6  ante; 
Uarch  19,  1908,  Stats,  and  Amdts.  1903,  pp.  210,  211;  March  3. 
1965,  Stats,  and  Amdts.  1905,  pp.  49.  50;  amended  March  11,  1907. 
Stats,  and  Amdts.  1907,  p.  190;  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  431;  Febriiary  22,  1909,  Stats,  and  Amdts.  1909,  ch.  66.  In 
efltoct  immediately. 

See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 
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58  C.  658.  561  (held  constitutional):  58  C.  672.  574  (constitu- 
tional), 575  (construed);  58  C.  576,  577  (construed);  59  C.  599 
(held  constitutional);  67  C.  633,  8  P.  384  (construed);  73  C.  486, 
506,  15  P.  110,  119  (cited);  85  C.  593,  596,  24  P.  935,  936  (applied); 
102  C.  12,  17.  36  P.  404  (cited);  62  P.  935.  936  (as  amended  1899 
construed  and  applied):  133  C.  74,  76.  66  P.  825  (applied  with 
other  sections):  151  C.  465,  467  (applied),  468  (construed).  469 
(applied),  470  (construed),  471  (construed),  473  (construed),  91 
P.  147;  6  C.  A.  734,  738  (construed  and  applied),  93  P.  199,  201. 

Disahlllty  of  justices  of  the  peace — As  to,  see  Kerr's  Cyc.  C. 
C.  P.  fl  170  et  seq.  and  notes. 

Eligribility  to  be  elected  justice  of  the  peace  —  As  to,  see 
Kerr's  Cyc.  C.  C.  P.  §  159  and  note. 

Same  —  As  to  right  of  a  woman  to  be  justice  of  the  peace, 
see  38  U  209. 

Pees  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §91  and  note;  Const. 
KS79.  art.  VI,  §15.  Hen.  G.  L...  p.  Ixxxiv. 

Mayors  in  cities  of  over  ten  thousand  inhabitants  not  to  act 
as. —  Act  March  8,  1887   (Stats,  and  Amdts.   1887,  p.  51). 

Power  of  justices  to  sentence  on  "  special  holidays,"  see  post 
S  135. 

UOSfli.  JUSTIC£$'  COUBTS  IN  TOWNS  OF  XmBD 
CLASS.  APPOINTMENT  OF  CLERK.  Every  city  justice 
court  in  any  city  or  town  of  the  third  class  shall  have  a  clerk» 
who  shall  be  appointed  by  the  justice  of  said  court,  subject  to 
the  approval  of  the  board  of  supervisors  of  the  county,  and 
shall  hold  office  during  the  pleasure  of  said  justice.  Said 
clerk  shall  give  a  bond  in  the  sum  of  five  thousand  dollars, 
,^  with  at  least  two  sureties,  to  be  approved  by  the  mayor,  con- 
^  ditloned  for  the  faithful  discharge  of  the  duties  of  his  office; 
he  shall  receive  an  annual  salary  of  one  thousand  two  hun- 
dred dollars,  payable  in  equal  monthly  installments  out  of  the 
treasury  of  said  city,  which  salary  shall  be  the  full  compensa- 
tion for  all  services  rendered  by  him; 

[Duties  of  clerk.]  He  shall  keep  a  record  of  the  proceed- 
ings of  said  court  and  issue  all  process  ordered  by  the  justice 
of  said  court,  and  receive  and  pay  into  the  city  treasury  all 
fines,  forfeitures  and  fees  paid  into  said  court.  He  shall  also 
render  each  month  to  the  city  council,  an  exact  account,  under 
oath,  of  all  fines,  forfeitures  and  fees  paid  and  collected.  He 
shall  prepare  bonds,  justify  bail  when  the  amount  has  been 
fixed  by  said  court  or  justice  and  may  administer  and  certify 
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oaths,  and  shall  remain  in  the  court  rooms  of  said  court 
during  the  court  hours  and  during  such  reasonable  times 
thereafter  as  may  be  necessary  for  the  proper  performance  of 
his  duty.  He  shall  have  custody  of  all  records  and  papers  of 
said  justice  court. 

History t  Enacted  March  10,  1909,  Stats,  and  Amdts.  1909.  ch. 
170.     Im  effect  immediately. 

§104.  COUBTSy  WHERE  HELD.  A  Justice's  court  may 
be  held  at  any  place  selected  by  the  justice  holding  the  same, 
in  the  township  for  which  he  is  elected  or  appointed;  and 
such  court  shall  be  always  open  for  the  transaction  of  busi- 
ness. 

History:  Enacted  March  11,  1872;  continued  municipal  crim- 
inal court  of  San  Francisco;  present  section  enacted  April  1, 
1880,  Code  Amdta.  1880  <C.  C.  P.  pt>,  p.  34. 

Court  always  open,  other  provisions  —  As  to,  see  Kerr's  Cyc. 
C  C.  P.  If  48,  73  and  notes. 

Office  hours  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  i  88  and  note. 
Place  at  which  justice  may  act — See  33  Li.  90. 

§106.  WHAT  JUSTICE  MAY  HOLD  COUBT  FOR  AK- 
OTHER.  A  justice  of  the  peace  of  any  township,  or  city,  or 
city  and  county  may  hold  the  court  of  any  other  Justice  of  the 
peace  of  any  township,  city  and  county,  or  city  within  the 
same  county,  at  his  written  request,  and  while  so  acting  shall 
be  vested  with  all  the  powers  of  the  justice  for  whom  he  so 
holds  court.  In  which  case  the  proper  entry  of  the  pro- 
ceedings before  the  attending  justice  subscribed  by  him  shall 
be  made  in  the  docket  of  the  justice  for  whom  he  so  holds 
the  court;  and  the  same  shall  be  prima  facie  evidence  of  such 
proceedings,  and  form  and  become  a  part  of  the  record  of 
any,  or  any  part  of  any  and  all  actions,  causes,  or  proceed- 
ings had  before  such  attending  justice  while  so  holding  the 
court. 

HIstotTS  Enacted  March  11,  1872,  regulating:  election  and 
term  of  judges  of  municipal  criminal  court;  present  section 
enacted  April  1.  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  34; 
amended  February  16,  1897,  Stats,  and  Amdts.  1897,  p.  8. 
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See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

98  0.  235,  240,  33  P.  202  (applied);  116  C.  503,  507,  48  P.  495 
(construed  and  applied);  153  C.  — ,  93  P.  400,  401  (construed  and 
applied). 

Interchanged  of  judges  of  superior  court,  Is  provided  for  In 
Kerr's  Cyc.  C.  C.  P.  |  71  and  note. 

§106.    TERRITORIAL    EXTENT    OF    CIVIL    JURISBIC- 

TION.     The  civil  Jurisdiction  of  Justices'  courts  extends  to 

the   limits  of  the  townships  in   which   they   are  held;    but 

mesne  and  final  process  of  any  Justice's  court  in  a  county 

may  be  issued  to  and  served  In  any  part  of  the  county. 

Hlatoryi  Enacted  March  11,  1872,  and  governed  Jurisdiction 
of  municipal  criminal  court;  present  section  enacted  April  1. 
1880,  Code  Amdts.  1^80  (C.  C.  P.  pt.),  p.  34. 

66  C.  441,  443.  5  P.  916  (applied  in  connection  with  I  882  sub. 
7.  and  S  848). 

Jurisdiction  —  Generally. —  See  Kerr's  Cyc.  C.  C.  P.  II  94,  112 
and  notes. 

Process  of  justice  —  Wherever. — See  Kerr's  Cyc.  C.  C.  P.  |  106 
and  note. . 

Territorial  jurisdiction  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  I  94 
and  note;  H  112,  925  and  notes. 

Same  —  Where  party  has  contracted  to  perform  In  particular 
Jurisdiction. —  See  Kerr's  Cyc.  C.  C.  P.  f  106  note  par.  2;  also 
11  832,  848  and  notes. 

§  107.    WHAT  JUSTICES  SUCCESSORS  OF  OTHERS.  The 

Justices  of  the  peace  elected  in  the  townships  at  the  general 
state  election  of  eighteen  hundred  and  seventy-nine,  or  per- 
sons appointed  to  fill  their  places,  are  successors  of  the 
Justices  of  the  peace  of  the  townships,  respectively,  who  held 
office  at  the  time  of  such  election;  and,  in  case  the  townships 
of  any  county  are  hereafter  changed  or  altered,  the  board  of 
supervisors  of  such  county  shall  make  provision  as  to  what 
Justices  shall  be  successors  of  the  Justices  of  townships  so 
changed  or  altered. 

Hifltoryi     Knacted    March    11,    1872,   regrulatlng:   presumptions 

In  favor  of  municipal  criminal  court;  present  section  enacted 
April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  pp.  34,  35. 

143  C.  243,  247,  76  P.  1025  (construed  and  applied). 

108,  W9.    [Repealed.] 
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ARTICLE    III. 

JUSTICES  OP  THE  PEACE  AND  JUSTICES'  COURTS,  IN  GEN- 
ERAL. 

i  110.  Term  of  office. 

I  111.  Vacancies. 

1112.  Civil  jurisdiction. 

S  118.  Concurrent  jurisdiction. 

i  114.  Civil  jurisdiction  restricted. 

1 116.  Criminal  jurisdiction   (repealed). 

f  no.  TERM  OF  OFFICE.  The  term  of  office  of  justices 
of  the  peace  shall  be  four  years  from  and  after  twelve  o'clock 
meridian  on  the  first  Monday  after  the  first  day  of  January 
next  succeeding  their  election. 

HIstovTt  Enacted  March  11,  1872,  providing  officers  and  sal- 
aries for  municipal  criminal  court;  present  section  enacted 
April  1,  1880,  Code  Aiadts.  1880  (C.  C.  P.  pt.),  p.  36;  amended 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  630. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

58  C.  558,  561  (amendment  1880  constitutional);  66  C.  10.  4  P. 
768  (act  1880  constitutional);  67  C.  633,  8  P.  384  (construed);  102 
a  12.  17,  36  P.  404  (cited);  133  a  74.  76,  77,  66  P.  326  (held  re- 
pealed by  S  58  County  Government  Act). 

Bxistingr  under  special  charter  at  the  time  of  the  adoption  of 
the  constitution  of  1879. —  See  Kerr's  Cyc.  C.  C.  P.  1108  note 
par.   16. 

Part  of  the  constitutional  judiciary. —  See  Kerr's  Cyc.  C.  C.  P. 
185  and  note  pars.  5,  9;  |  103  and  note  pars.  15,  16. 

§  111.  TACANCIES.  If  a  vacancy  occurs  In  the  office  of  a 
justice  of  the  peace,  the  board  of  supervisors  of  the  county 
shall  appoint  an  eligible  person  to  hold  the  office  for  the 
remainder  of  the  unexpired  term. 

HIvtorjrt  Enacted  April  1.  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt).  p.  36. 

See  Kerr's  Cyc.  C  C.  P.  for  12  pars,  annotation. 
102  C.  12,  15-18.  36  P.  404  (construed  with  8  203  charter  Oak- 
land and  applied):   122  C.   134,   139,    54   P.   596    (construed   with 
Kerr's  C.  C.  P.— 5  gf, 
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par.  21  S  26  County  Government  Act  and  applied);  183  C.  li,  75. 
76,  77,  66  P.  326  (construed  with  i  58  County  Government  Act 
and  applied). 

As  to  vacancies  in  office  of  Justice  of  the  peace,  see  31  Cent. 
T>ig.  col.  854,  S  13. 

§  112.  €IYIL  JURISDICTION.  The  justices'  courts  shall 
have  civil  jurisdiction: 

1.  In  actions  arising  on  contract  for  the  recovery  of  money 
only  if  the  sum  claimed,  exclusive  of  Interest,  does  not 
amount  to  three  hundred  dollars; 

2.  In  actions  for  damages  for  injury  to  the  person,  or  for 
taking,  detaining,  or  injuring  personal  property,  or  for  injury 
to  real  property  where  no  issue  is  raised  by  the  verified 
answer  of  the  defendant  involving  the  title  to  or  possession 
of  the  same,  if  the  damage  claimed  do[es]  not  amount  to 
three  hundred  dollars; 

3.  In  actions  to  recover  the  possession  of  personal  prop- 
erty, if  the  value  of  such  property  does  not  amount  to  three 
hundred  dollars; 

4.  In  actions  for  a  fine,  penalty,  or  forfeiture,  not  amount- 
ing to  three  hundred  dollars,  given  by  statute,  or  the  ordi- 
nance of  an  incorporated  city  and  county,  city  or  town, 
where  no  issue  is  raised  by  the  answer  involving  the  legality 
of  any  tax,  impost,  assessment,  toll,  or  municipal  fine; 

5.  In  actions  upon  bonds  or  undertakings  conditioned  for 
the  payment  of  money,  if  the  sum  claimed  does  not  amount  to 
three  hundred  dollars,  though  the  penalty  may  exceed  that 
sum; 

6.  To  take  and  enter  judgment  for  the  recovery  of  money 
on  the  confession  of  a  defendant,  when  the  amount  con- 
fessed, exclusive  of  interest,  does  not  amount  to  three  hun- 
dred dollars. 

"Hlutoryt  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  35. 

See  Kerr's  Cyc.  C.  C,  P.  for  88  pars,  annotation. 

60  C.  425,  427  (construed  and  applied):  69  C.  556.  557,  11  P. 
186  (construction  of  subd.  4);  80  C.  40,  41,  22  P.  80  (construction 
of  subd.  4);  91  C.  548.  549.  27  P.  1031  (applied  to  personal  liabil- 
ity of  stockholder);  97  C.  93,  97,  33  A.  S.  168,  31  P.  846,  847  (ap- 
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piled  to  liability  of  stockholder);  102  C.  12,  17,  36  P.  404  (cited): 
111  C.  419,  422,  44  P.  162   UPpHed) ;   127  C.  558.  559.  78  A.  S.  90. 
$0  P.  45  (applied  excluding  jurisdiction  of  Justice  on  note  pro- 
viding for  attorney  fee);   180  C.   96,  98,   99,   62  P.   296    (subd.   4 
applied):   135  O.   65,    68,   67   P.   10    (subd.    2   considered   but   not 
construed);  139  C.  398,  406,  73  P.  174  (construed  as  applicable  to 
statutory  liability  of  stockholder). 
As  to  collateral  attack  on  jurisdiction  of,  see  14  A.  S.  182. 
Cases  under  subd.   3   of  the  above  section   are  all   siven   in 
Kerr's  CTyc.  C.  C.  P.  f  112,  note,  par.  1.  and  the  question  fully 
treated  in  the  notes  to  If  509-521  in  the  same  code. 

Confession  of  judfirment  in  sum  of  excess  of  amount  over 
which  justice  has  Jurisdiction,  is  void. —  See  Kerr's  Cyc.  C.  C.  P. 
I J 12.  note  pars.  76  et  seq. 

Joinder  of  defendants,  and  asking  judgment  In  solldo,  effect 
of. —  See  Kerr's  Cyc.  C.  C.  P.  |  52,  note  pars.  47,  92;   §76,  note 

pars.  71-76. 
Jurisdiction  and  duties  of  Justices  —  As  to  civil  jurisdiction  of, 

see  2  Obiter  Dig.  114;  81  Cent.  Dig.  cols.  930-1120,  ||  71-224. 
Same  —  Limited     and     purely     statutory. — See    12     PI.    &    Pr. 

S69-673;  31  Cent.  Dig.  col.  930,  |  71. 

Same  —  Local  and  special  legislation  with  respect  to  prohib- 
ited.—  See  Const.  1879,  art.  IV.  f  25,  Hen.  G.  L,  p.  Ixxil. 
Same  —  Personal   liability  for  exceeding. —  See   31   Cent.    Dig. 

col.  891,  I  36;  14  L.  138;  27  L  92. 
Same  —  Power  of  legislature  to  enlarge. —  See  2  Obiter  Dig. 

114. 
Same  —  Voluntary  credits  to  bring  claim  within. —  See  1  PI.  A 

Pr.  707;  31  Cent.  Dig.  cols.  1036-1040,  |§  170,  171;  22  L.  221. 
Remlttlns'  or  waivlas  part  of  amoamt  — Of  debt^  In  order  to 

confer  Jurisdiction  on  justice,  permissible  in  some  Jurisdictions. 

in  others  not. —  See  1  PI.  &  Pr.  707;  13  Cent.  Dig.  col.  2267,  |  428; 

31  Cent.  Dl?.   1036-1040,  i|  170,  171;  6  Decen.  Dig.  p.   2149,  1 169 

(8);  22  L.    221. 
Where  remitting  allowable,  waiver  must  be  made  before  suit 

brought;  jurisdiction  cannot  be  conferred  by  subsequent  amend- 
ment remlttlniT  part  of  claim. —  See  130  C.  96,  62  P.  296:  80  P. 

323;  24  Cyc.  474,  note  63.    Examine  also,  84  C.  154,  28  P.  1086;  102 

C.  266,  36  P.  676;  88  P.  1000. 
The  reason  alleged  for  this  rule  is  that  the  test  of  Jurl&dic- 

tlon  is  the  amount  sued  for. —  See  180  C.  96,  62  P.  296;  13  Cent. 

Dig.    colB.    2226-2242,    11413-415;    5    Decen.    Dig.,    pp.    2146-2148, 

|169(l)-<4>. 

I  lis.  ■  COWCUBBENT  JURISDICTION.  The  Justices'  courts 
Bhall  have  concurrent  jurisdiction  with  the  superior  courts 
within  tbeir  respective  townships: 
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1.  In  actions  of  forcible  entrf  and  detainer,  where  [1]  the 
rental  value  of  the  property  entered  upon  or  unlawfully 
detained  does  not  exceed  twenty-five  dollars  per  month,  and 
[2]  the  whole  amount  of  damages  claimed  does  not  exceed 
two  hundred  dollars; 

2.  In  actions  to  enforce  and  foreclose  liens  on  personal 

property,  where  neither  [1]  the  amount  of  the  liens  nor  [2] 

the  value  of  the  property  amounts  to  three  hundred  dollars. 

Hffltoi7>  Enacted  March  11,  1872;  amended  February  25. 
1878,  Code  Anndts.  1877-8,  p.  97;  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  35. 

See  Kerr's  Cyc.  C.  C.  P.  for  14  pars,  annotation. 

90  C.  500,  502.  27  P.  372.  373  (con.strued) ;  180  C.  96,  98,  99,  62 
P.  296  (construed  and  applied);  137  C.  603,  604,  70  P,  657  (con- 
strued and  subd.  1  applied). 

As  to  treble  damagres,  see  Kerr's  Cyc.  C.  C.  P.  |  112  note  pars. 
IS,  63. 

Constitutional  provision  as  to  concurrent  Jurisdiction  —  As 
to,  see  Const.  1879,  art.  VI,  i  11,  Hen.  G.  L.,  p.  Ixlii. 

Forcible  entry  and  detainer. — See  Kerr's  Cyc.  C.  C.  P.  |i  169  et 
seq.  and  notes;  31  Cent.  Dig:,  col.  962,  (91;  12  PL  &,  Pr.  683-687. 

Origrinal  section,  and  amendments  of  1877-8,  related  to  elec- 
tion and  term  of  justices  of  peace. 

Remitting  part  of  lien  to  confer  Jarlsdlctlon  —  Not  pernin- 
■Ible. —  A  novel  case  in  practice  is  reported  by  Elroy  W.  Smith, 
of  the  Los  Ang:eles  Bar  (case  No.  65770  L.  A.  Super  Ct.).  Pluin- 
tlfT  brought  suit  to  foreclose  a  chattel  mortgage  securing^  prin- 
cipal, interest  and  attorney's  fees,  all  amounting:  to  a  sum  In 
excess  of  the  justice's  jurisdiction,  but  asking  judgment  for 
only  $299,  alleging  the  value  of  the  property  covered  by  mort- 
gage to  be  less  than  $200.  The  point  was  made  by  Mr.  Smith 
that  the  amount  of  the  lien  was  over  $300  and  for  that  reason 
the  justice  had  no  jurisdiction  under  provisions  of  above  sec- 
tion. Justice  sustained  the  point,  but  permitted  plaintiff, — over 
objection  that  the  lien  was  a  matter  of  contract  and  indivisible, 
—  to  remit  part  of  the  lien;  and  set  the  case  for  trial.  A  writ  of 
prohibition  was  granted  by  Judge  Bordwell. 

Amount  of  Hen  is  purely  a  matter  of  contract,  and  one  of 
the  parties  cannot  vary  the  contract  by  waiving  a  part  of  the 
lien,  in  order  to  confer  jurisdiction  on  a  justice  of  the  peace. — 
See  84  C.  154,  23  P.  1086;  101  C.  436,  35  P.  1032;  102  C.  266,  36  P. 
676;  80  P.  323;  33  Iowa  246;  86  N.  C.  317;  22  Tex.  7.  See,  also, 
1  PI.  &  Pr.  710  and  note  2. 

Same— Conaent  of  parties,  In  such  a  case,  would  not  confer 
jurisdiction    on    the    justice    of    the   peace    where    the    statute 
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expressly  denies  It. —  See  13  Cent.  DIgr.  col.  1901,  I  78;  12  PI.  &  Pr. 
673:  4   W.  &  P.  8881   (consent). 

S1I4.  CITIL  JUBISDICTION  BESTRICTED.  Except  as 
in  the  last  preceding  section  provided,  the  jurisdiction  of  the 
justices'  courts  shall  not,  in  any  case,  trench  upon  the  juris- 
diction of  the  several  courts  of  record  of  the  state,  nor 
extend  to  any  action  or  proceeding  against  ships,  vessels,  or 
boats,  for  the  recovery  of  seamen's  wages  for  a  voyage  per- 
formed in  whole  or  in  part  without  the  waters  of  this  state. 

Hlfltorys  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Anndts.  1880  (C.  C.  P.  pt.),  p.  36. 

55  C.  265.  267  (subd.  5  applied);  11  P.  128  (applied  with  |894). 

Civil  Jurisdiction  —  In  actions  against  vessels. —  See  Kerr's 
Cyc.  C.  C.  P.  if  813  et  seq.  and  notes. 

Same  —  Not  to  Intrench  upon  Jurisdiction  of  courts  of  record. 
—  See  Const.  1879,  art.  VI,  f  It,  Hen.  G.  L.,  p.  Ixxxlv. 

Original  section  provided  civil  jurisdiction  of  Justices  of  the 
peace  in  substantially  the  same  language  as  |112  of  the  present 
code.    , 

S11&    CBEKINAL  JLSISDICTIOX  [repealed]. 

Htot^ryi  Enacted  March  11,  1872;  amended  February  28. 
1874,  Code  Amdts.  1873-4,  p.  899;  April*  1.  1880.  Code  Amdts.  188l» 
(C.  C.  P.  pt),  p.  36:  by  Code  Commission,  Act  Maroh  8.  1901, 
Stats,  and  Amdts.  1900-1.  p.  120,  held  unconstitutional,  see 
history,  S  6  ante;  repealed  March  19.  1907,  Stats,  and  Amdts. 
1907.   p.  682. 

See  Kerr's  Cyc.  C.  C.  P.  for  14  pars,  annotation  to  former  sec- 
tion. 

60  C.  103,  104  (applied  —  giving  Justices  Jurisdiction  of  mis- 
dexiieanor):  60  C.  149,  152  (as  amended  in  1880  applied);  66  C.  3. 
4,  4  P.  695  (applied  —  giving  justices  Jurisdiction  of  crimes); 
68  C.  412,  413,  9  P.  449  (applied  —  giving  superior  court  Jurisdic- 
tion of  crimes);  93  C  222,  286  (applied),  27  A.  S.  174.  28  P.  937, 
941:  96  C.  362,  365  (applied),  31  P.  224;  97  C.  527.  528  (cited  in 
applying  1 1205  as  amended),  32  P.  668:  116  C.  50,  54  (construed), 
46  P.  868;  4  C.  A.  717,  720  (construed  and  applied),  89  P.  723. 

Fine  —  Payment  "forthwith." — See  Kerr's  Cyc.  Pen.  C.  §1446 
and  note. 

Petty  larceny  —  Exclusive  Jurisdiction. —  See  Kerr's  Cyc.  Pen. 
C.  I  482  note  par.  2. 

Power  to  open  criminal  cause  decided  by  him  —  As  to,  see  4 
A.  C.   767. 
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SS 116-119.    [Repealed.] 

HiMtoryt  Enacted  March  11,  1872;  repealed  April  1,  l&SO, 
Code  Amdts.  1880   (C.  C.  P.  pt),  p.  21. 

53  C.  412,  413   (former  {117  construed  and  applied  with  f  8&>. 

CHAPTER   VI. 
POLICE  COURTS. 
f  121.     Provided  for  in  Political  Code. 

§121.  PBOYIDED  FOB  IN  POLITICAL  CODE.  Police 
courts  are  established  In  incorporated  cities  and  counties, 
cities  and  towns,  and  their  organization,  jurisdiction,  and 
powers  provided  for  in  the  Political  Code,  part  four. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  36. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

66  C.  3,  4,  4  P.  695  (died  In  construing  and  applying:  |  115). 

Police  courts  —  As  to,  generally,  see  22  Encyc.  of  L.  913,  et 
seq.:    13   Cent.   Dig.   cols.   2205-2299.   11404-468;   col.   2942,   {1160. 

Same  —  Civil  action  in  —  Proceedings. —  See  Kerr's  Cyc  G.  C. 
P.  i  929  et  seq.  and  notes. 

Same  —  Criminal  Jurisdiction  and  powers  of  —  As  to,  gen- 
erally, see  14  Cent.  Dig.  cols.  713-836,  {|  112-218. 

Same  —  Same  —  Preliminary  examination  —  Power  to  hold 
accused  for  trial. —  See  Kerr's  Cyc.  C.  C.  P.  i  116  note  par.  40. 

Same  —  Organization  and  Jurisdiction  of  —  As  to,  generally, 
see  Kerr's  Cyc.  Pol.  C.  {(  4424  et  seq.  and  notes. 


CHAPTER  VII. 
GENERAL  PROVISIONS  RESPECTING  COURTS  OF  JUSTICE. 

Article  1.  Publicity  of  Proceedings,  §|  124,  125. 

11.  Incidental  Powers  and  Duties  of  Courts,  |{  128-131. 

III.  Judicial  Days,  ||  188-186. 

rv.  Proceedings  In  Case  of  Absence  of  Judge,  ||  189,  140. 

V.  Provisions    Respecting    Places    of    Holding    Courts, 

§1  142-144. 

VI.  Seals  of  Courts.   ||  147-158. 
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ARTICLE    I. 

PUBLICITY  OP  PROCBBDINQS. 

S  124.     SittlnsB  of  court,  public. 

1 125.     Sittings  of  court,  when  private. 

fl24.    SITnUGS  OF  COURT,  PUBLIC.     The  sittings  of 

every  court  of  justice  shall  be  public,  except  as  provided  in 

the  next  section. 

HIstorjri  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  36. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

Public  and  speedy  trial  is  gruaranteed  to  all  persons  accused 
of  crime,  both  by  state  and  federal  constitutions. —  Cal.  Const. 
1879,  art.  I.  §13;  U.  S.  Const.  Amdt.  VI,  Hen.  G.  L.,  pp.  xxv,  Ixvl. 
See  9  Fed.  Stats.  Ann.  pp.  324-334;  14  Cent.  Dig,  col.  2002.  11292; 
6  Decen.  Dig:.,  p.  721,  f  573. 

§125.    SITTINGS  OF  COURT,  WHEN  PRITATE.     In  an 

action  for  divorce,  criminal  conversation,  seduction,  or  breach 
of  promise  of  marriage,  the  court  may  direct  the  trial  of 
any  issue  of  fact  joined  therein  to  be  private,  and  may 
exclude  all  persons  except  the  officers  of  the  court,  the  par- 
ties, their  witnesses,  and  counsel;  provided,  that  in  any 
cause  the  court  may,  in  the  exercise  of  a  sound  discretion, 
during  the  examination  of  a  witness^  exclude  any  or  all 
other  witnesses  in  the  cause. 

Historyi  Bnacted*  March  11,  1872;  amended  March  24,  1874. 
Code  Amdts.  1873-4,  p.  284;  April  1.  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  pp.  36,  37. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

99  C.  526.  529.  531.  37  A.  S.  78.  34  P.  227.  21  L.  755  (construed 
and  applied  in  connection  with  {  1209  subds.  5  and  9  post,  and 
11032  Pol.  C);  103  C.  242,  245,  42  A.  S.  108.  37  P.  153  (construed 
not  applicable). 

Attachment  and  divorce  cases —  Proceedings  in  to  be  kept 
secret. —  See  Kerr's  Cyc.  Pol.  C.  i  1032  and  note. 

Witnesses  —  Exclusion  of  by  judge  on  request. —  See  Kerr's 
Cyc.  C.  C.  P.  {  2043  and  note. 

.    71 


§  128  CODE    OP   CIVIL   PROCBDUUB.  [Pt  I,  Tit.  I. 


ARTICLE    II. 
INCIDENTAL  POWERS  AND  DUTIES  OF  COURTS. 

I  128.     Powers  respecting  conduct  of  proceeding's, 
i  129.     Courts  of  record  may  make  rules. 
I  130.     When  rules  take  effect 

I  131.     [Probation   committee.     Appointment  of.     Oath    of   offi- 
cer of.] 

§  128.  POWERS  RESPECTING  CONDITCT  OF  PROCEED- 
INGS.    Every  court  shall  have  power: 

1.  To  preserve  and  enforce  order  in  Its  immediate  pres- 
ence; 

2.  To  enforce  order  In  the  proceedings  before  it,  or  before 
a  person  or  persons  empowered  to  conduct  a  judicial  inves- 
tigation under  its  authority; 

3.  To  provide  for  the  orderly  conduct  of  proceedings  before 
it,  or  its  officers; 

4.  To  compel  obedience  to  its  Judgments,  orders,  and  pro- 
cess, and  to  the  orders  of  a  Judge  out  of  court,  in  an  action 
or  proceeding  pending  therein; 

5.  To  control  in  furtherance  of  justice,  the  conduct  of  Its 
ministerial  officers,  and  of  all  other  persons  in  any  manner 
counocted  with  a  Judicial  proceeding  before  It,  in  every  mat- 
ter appertaining  thereto; 

a  To  compel  the  attendance  of  persons  to  testify  in  an 
action  or  proceeding  pending  therein,  in  the  cases  and  man- 
ner provided  in  this  code; 

7.  To  administer  oaths  in  an  action  or  proceeding  pending 
therein,  and  in  all  other  cases  where  it  may  be  necessary  in 
the  exercise  of  its  powers  and  duties; 

8.  To  amend  and  control  its  process  and  orders  so  as  to 
make  them  conformable  to  law  and  justice. 

HlMtoryt  Enacted  March  11,  1872;  amended  April  1.  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  37.  The  foundation  of  this 
section  of  the  code  is  I  65  of  the  act  of  1863  (Stats.  1863.  p.  842); 
suhdivislons  1,  2,  4  and  5  embrace  substantially  the  provisions 
of  tliat  section  of  the  act. 
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See  Kerr's  Cyc.  C.  C.  P.  for  29  pars,  annotation. 

47  C.  131.  134  (8Ubd.  4  applied);  53  C.  204,  207  (applied  with 
if  1209  et  seq.);  54  C.  236.  237  (applied);  3  P.  853,  954  (applied 
with  (1008  Pen.  C);  64  C.  343,  345,  30  P.  1030  (applied  with 
11209);  73  C.  222,  224,  14  P.  849,  850  (applied);  79  C.  600,  602 
(subd.  8  applied  —  erroneously  cited  as  S  1128),  21  P.  954,  956 
t correctly  cited);  82  C.  456,  468.  22  P.  1120.  1124  (subd.  8  ap- 
plied with  i  187);  96  C.  4,  6,  3u  P.  803  (applied);  112  C.  637.  643. 
44  P.  1084  (construed  and  applied);  140  C.  1,  10  (construed  and 
applied),  73  P.  597;  150  C.  535,  54l.  S^  P.  34«  (subd.  5  applied); 
1  C.  A.  54.  56,  81  P.  671  (cited). 

Administration   of  oaths. —  See   "Oaths"  this  note.' 

Attendance  of  witnesses. —  See  "Witnesses"   this. note. 

Contempts  —  Generally. —  See  Kerr's  Cyc.  C.  C.  P.  8  1209  et  seq. 
and    notes. 

Same  —  In  justices*  courts. —  See  Kerr's  Cyc.  C.  C.  P.  I  906  et 
seq.  and  notes. 

Judicial  officers  —  Powers  of. —  See  Kerr's  Cyc.  C.  C.  P.  1177 
and   note. 

Oaths  —  Administration  of. —  See  Kerr's  Cyc.  C.  C.  P.  112093 
et  seq.  and  notes. 

Witness  —  Compelling  attendance  by  attachment. —  See  Kerr's 
Cyc.  C.  C.  P.  li  1985  et  seq.  and  not«& 

§  129.  COUBTS  OF  BECOfiD  MAY  MAKE  KUL£S.  Svery 
court  of  record  may  make  rules  not  incoDsistent  with  the 
laws  of  this  state,  for  its  own  goyernment  and  the  govern* 
ment  of  its  officers;  hut  such  rules  shall  neither  impose  any 
tax  or  charge  upon  any  legal  proceeding,  nor  give  any  allow-* 
ance  to  any  officer  for  servloesw 

Himimwjt  Enacted  March  11.  1872;  amended  April  1.  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  37. 

See  Kerr's  Cyc.  C.  C.  P.  for  88  pars,  annotation. 

81  C.  408.  483  (construed  and  applied).  21  P.  976.  22  P,  742.  1028. 
1035.  6  L.  594;  86  C.  431.  432.  26  P.  10  (applied). 

As  to  power  to  make  rules,  nature,  extent,  etc.,  see  8  Encyc.  of 
L*.,  pp.  29  et  seq. 

Rules  gro  into  effect,  when. —  See  post  1 130. 

I IM.  WHEN  BUL£8  TAMB  EFFECT.  Rules  adopted  by 
the  supreme  court  shall  take  effect  sixty  days,  and  rules 
adopted  by  superior  courts,  thirty  days  after  their  publica- 
tion. 
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Hlatoryt  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt),  p.  S7. 

§181,  [PROBATION  COMMITTEE,  APPOINTMENT  OF. 
OATH  OF  OFFICER  OF.]  Sub.  1.  The  judge  of  the  superior 
court  in  and  for  each  county  or  city  and  county  of  the  state, 
or  where  there  are  more  than  one  judge  of  said  court,  a 
majority  of  the  jijjlges  thereof  by  an  order  entered  in  the 
minutes  of  such  court,  may  appoint  seven  discreet  citizens 
of  good  moral  character,  and  of  either  sex,  to  be  known  as 
probation  committee,  and  shall  fill  all  vacancies  occurring 
in  such  committee.  The  clerk  of  said  court  shall  immediately 
notify  each  person  appointed  on  said  committee  and  there- 
upon said  persons  shall  appear  before  the  judge  of  said 
superior  court  in  said  county  and  qualify  by  taking  oath,  to 
be  entered  in  the  minutes  of  said  superior  court,  to  faith- 
fully perform  the  duties  of  a  member  of  such  probation  com- 
mittee. 

[Term  of  office  of  committee—Yacaney,  how  filled.]  Sub.  2. 
The  members  of  such  probation  committee  shall  hold  office 
for  four  years,  and  until  their  successors  are  appointed, 
provided  that  of  those  first  appointed,  one  shall  hold  office 
for  one  year,  two  for  two  years,  two  for  three  years,  and 
two  for  four  years,  the  terms  for  which  the  respective  mem- 
bers first  appointed  shall  hold  office  to  be  determined  by  lot 
as  soon  after  their  appointment  as  may  be.  When  any 
vacancy  occurs  in  any  probation  committee  by  expiration  of 
the  term  of  office  of  any  member  thereof,  the  successor  shall 
be  appointed  to  hold  for  the  term  of  four  years;  when  any 
vacancy  occurs  for  any  other  reason,  the  appointee  shall 
hold  for  the  unexpired  term  of  his  predecessor. 

[Compensation.]  Sub.  3.  The  members  of  the  probation 
committee  shall  serve  without  compensation. 

[Committee  may  examine  certain  societies,  assoclatloiiSy 
etc]  Sub.  4.  The  superior  court  or  any  judge  thereof  may 
at  any  time  require  fiald  probation  committee  or  a  probation 
officer  to  examine  into  the  qualifications  and  management  ot 
any  society,  association  or  corporation,  other  than  a  state 
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institution,  applying  to  receive  any  child  or  children  under 
this  act,  and  to  report  to  the  court,  provided  that  nothing  in 
this  section  shall  he  construed  as  giving  any  probation  com- 
mittee or  probation  officer  any  power  to  enter  any  institution 
without  the  consent  of  such  Institution. 

[B^orl  of  comnittee.]  It  shall  be  the  duty  of  each  pro- 
bation committee  prior  to  December  first  in  each  year  to 
prepare  a  report  in  writing  on  the  qualifications  and  manage- 
ment of  all  societies,  associations  and  corporations,  except 
state  institutions,  applying  for  or  receiving  any  child  under 
this  act  from  the  courts  of  their  respective  counties,  and  in 
said  report  said  committee  may  make  such  suggestions  or 
comments  as  to  them  may  seem  fit;  said  report  to  be  filed 
in  the  office  of  tiie  clerk  of  the  court  appointing  such  com- 
mittee, for  the  information  of  the  judges  thereof. 

[PrebatioB  officer  and  deputies,  appolatraent  of.]  Sub.  5. 
In  countles'of  the  first  class  there  shall  be  one  probation 
officer  and  not  more  than  five  deputy  probation  officers;  in 
counties  of  the  second  class,  one  probation  officer  and  not 
more  than  one  deputy  probation  officer;  in  all  other  counties 
there  shall  be  one  probation  officer. 

[Additional  probation  offieers.]  In  any  county  or  city  and 
coanty  additional  deputy  probation  officers  may  be  appointed 
and  their  appointment  approved  or  disapproved  as  herein- 
after provided,  from  time  to  time  when  in  the  opinion  of 
the  court  it  may  ^  necessary,  provided  that  they  serve  with- 
out salary. 

[Expenses  allowed  probation  officers.]  Sub.  6.  The  proba- 
tion officer  and  deputy  probation  officers  in  all  the  counties 
of  the  state  shall  be  allowed  such  necessary  incidental 
expenses  as  may  be  authorized  by  a  judge  of  the  superior 
court;  and  the  same  shall  be  a  charge  upon  the  county  in 
whicli  the  court  appointing  them  has  jurisdiction,  and  the 
said  expenses  shall  be  paid  out  of  the  county  treasury  upon 
a  warrant  therefor  issued  by  the  said  court. 

[Appointments,  by  wlioin  and  how  made.]  Sub.  7.  The 
offices  of  probation  officers  and  deputy  probation  officers  are 
hereby  created.    The  appointments  of  probation  officers  and 
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deputy  probation  officers  to  serve  hereunder  in  any  county 
or  city  and  county  shall  be  made  by  the  probation  committee 
of  said  county  or  city  and  county  from  discreet  citizens  of 
good  moral  character.  The  appointments  by  each  probation 
committee  shall  be  made  in  writing,  signed  by  a  majority  of 
the  members  of  such  committee,  and  filed  with  the  county 
clerk  of  such  county,  and  shall  be  subject  to  and  shall  take 
effect  upon  approval  by  the  Judge  of  the  superior  court 
appointing  such  committee,  or  by  a  majority  of  the  Judges 
thereof  if  there  be  more  than  one;  such  approval  to  be  by 
order  entered  in  the  minutes  of  said  court. 

The  term  of  office  of  probatton  offieerv  and  of  deputy  pro* 
bation  officers  shall  be  two  years  from  the  date  of  the  said 
approval,  of  their  several  appointments,  such  probation  offi- 
cers and  deputy  probation  officers  may  at  any  time  be  removed 
by  the  Judge  approving  their  appointment  in  his  discretion. 

[Duty  of  deputy.]  Sub.  8.  Any  of  the  duties  of  the  proba- 
tion officer  may  be  performed  by  a  deputy  probation  officer 
and  shall  be  performed  by  him  whenever  detailed  to  per- 
form the  same  by  the  probation  officer;  and  it  shall  be  the 
duty  of  the  probation  officer  to  see  that  the  deputy  probation 
officer  performs  his  duties. 

[Present  officers  to  serve.]  Sub.  9.  Tt  is  the  intention  of 
this  act  that  the  same  probation  committees,  the  same  pro- 
bation officers  and  deputy  probation  officers  shall  be  appointed 
and  serve  under  this  act  as  under  the  act  known  as  the 
Juvenile  court  act,  and  entitled  "  An  act  defining  and  pro- 
viding for  the  control,  protection  and  treatment  of  dependent 
and  delinquent  children;  prescribing  the  powers  and  duties 
of  courts  with  respect  thereto;  providing  for  the  appoint- 
ment of  probation  officers,  and  prescribing  their  powers  and 
duties;  providing  for  the  separation  of  children  from  adults 
when  confined  in  Jails  or  other  institutions;  providing  for 
the  appointment  of  boards  to  investigate  the  qualifications  of 
organizations  receiving  children  under  this  act,  and  prescrib- 
ing the  duties  of  such  boards;  and  providing  when  proceed- 
ings under  this  act  shall  be  admissible  in  evidence,"  and 
approved  February  26,  190S;  or  under  any  laws  amending 
or  superseding  the  same. 
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[Protatiom  oJiMn  t»  hiqvire  teio  Mtleeedeat*  •!  yenoas 
•mtfted,  wlieii — ^Beeord  k^  of  penosB  relMMd  on  prolw- 

tk««]  Sub.  10.  Either  at  the  time  of  the  arrest  for  <;rime  of 
any  peFson  over  aizteen  years  of  age,  or  at  the  time  of  the 
plea  or  Yerdict  of  guilty,  the  probation  officer  of  the  county 
of  the  jurisdiction  of  said  crime  shall,  when  so  directed  by 
the  court,  inquire  into  the  antecedents,  character,  history, 
family  enyironment  and  offense  of  such  person,  and  must 
report  the  same  to  the  court  and  file  his  report  in  writing  in 
the  records  of  said  court.  His  report  shall  contain  his  recom- 
mendation for  or  against  the  release  of  such  person  on  pro- 
bation. If  any  such  person  shall  be  released  on  probation  and 
committed  to  the  care  of  the  probation  officer,  such  officer 
must  keep  a  complete  and  accurate  record  in  suitable  books 
of  the  history  of  the  case  in  court  and  of  the  name  of  the 
probation  officer,  and  his  acts  in  connection  with  said  case; 
also  the  age;  sex;  nativity;  residence;  education;  habits  of 
temperance;  whether  married  or  single;  and  the  conduct, 
employment  and  occupation  and  parents'  occupation  and  con- 
dition of  such  person  so  committed  to  his  care  during  the 
term  of  such  probation,  and  the  result  of  such  probation,  which 
record  shall  be  and  constitute  a  part  of  the  records  of  the 
court  and  shall  at  all  times  be  open  to  the  inspection  of 
the  court  or  any  person  appointed  by  the  court  for  that  pur- 
pose, as  well  as  of  all  magistrates  and  the  chief  of  police  or 
other  head  of  the  police,  unless  otherwise  ordered  by  the  court. 
The  said  books  of  record  shall  be  furnished  by  the  county 
clerk  of  said  county,  and  shall  be  paid  for  out  of  the  county 
treasury. 

[Tenns  an.d  conditions  of  probation.]  Sub.  11.  The  proba- 
tion officer  shall  furnish  to  each  person  released  on  proba- 
tion and  committed  to  his  care,  a  written  statement  of  the 
terms  and  conditions  of  his  probation,  and  shall  report  to 
the  court,  Judge,  or  justice  appointing  him,  any  violation  or 
breach  of  the  terms  and  conditions  Imposed  by  such  court 
on  the  person  placed  in  his  care. 

[Probation  officers  to  serve  in  all  courts.]  Sub.  12.  The 
probation   officers   and   deputy   probaticm   officers  appointed 

^^ 
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under  this  section  shall  serve  as  such  probation  officers  in 
all  courts  having  original  jurisdiction  of  criminal  actions  in 
this  state. 

[Powers  of  peace  officers.]  Sub.  13.  Such  probation  officer 
and  each  deputy  probation  officer  shall  have,  as  to  the  person 
so  committed  to  the  care  of  such  probation  officer  or  deputy 
probation  officer,  the  powers  of  a  peace  officer. 

Historji  Enacted  February  23,  1903,  Stats,  and  Amdts.  190S. 
p.  86;  amended  March  22,  1906,  Stats,  and  Amdts.  1905,  pp. 
780-788. 


ARTICLE    III. 

JUDICIAL  DAYS. 

f  138.     Days  on  which  courts,  etc.,  may   be  held. 
I  134.     Kon-judiclal    days.      [Injunctions   and   writs    of   prohibi- 
tion.] 
!  135.     Appointments  on  non- judicial  days. 

§  1S8.    DAYS  ON  WHICH  COURTS,  ETC^  MAY  BB  HELD. 

Courts  of  justice  may  be  held  and  judicial  business  transacted 
on  any  day,  except  as  provided  in  the  next  section. 

History!  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  37. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

57  C.  406  (applied  with  8  134);  63  C.  417,  421  (applied  with 
jl|12,  134);  65  C.  621.  4  P.  664  (applied  with  UlO.  134):  97  C. 
388,  392,  38  A.  S.  198,  30  P.  685.  32  P.  452.  454  (cited):  112  C. 
603,  610,  611,  44  P.  1074  (held  not  applicable);  162  C.  566,  570,  572. 
93  P.   191,  194   (construed  and  applied). 

Thirtieth  day  of  May  as  le^al  holiday. —  See  Kerr's  Cyc.  C.  C. 
P.  f  10  and  note. 

Whether  legislature  can  delegrate  to  governor  power  to  appoint 
special  holiday  raised  but  not  decided  in  152  C.  566,  572,  93  P. 
191,  194. —  See  Kerr's  Stats,  and  Amdts.  1906  (extraordinary  ses- 
sion), C.  C.  P.  §  10  and  note;  also  Kerr'a  Biennial  Snpplement^ 
19W,  C.  C.  P.  pt.  1 10  and  note. 

§184.  NON-JUDICIAL  DATS.  [INJUNCTIONS  AND 
WBITS    OF    PROHIBITION.]      No  court,   other    than    the 
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sapreme  court,  must  be  open  for  the  tranaaction  of  Judicial 
buBlness  on  any  of  the  holidays  mentioned  in  section  ten, 
except  for  the  following  purposes: 

1.  To  give,  upon  their  request,  instructions  to  Jury  when 
deliberating  on  their  yerdict; 

2.  To  receive  a  verdict  or  discharge  a  Jury; 

3.  For  the  exercise  of  the  powers  of  a  magistrate  in  a 
criminal  action,  or  in  a  proceeding  of  a  criminal  nature. 

Injmnetions  and  writs  of  prohibition  may  be  issued  and 
served  on  any  day. 

HlatoiTt  Bnacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  38;  March  1,  1889,  Stats,  and 
Amdts.  1889,  p.  46;  March  23,  1893,  Stats,  and  Amdts.  1893.  p. 
187;  February  23.  1897,  Stats,  and  Amdts.  1897,  p.  15;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-01,  pp. 
9,  120,  held  unconstitutional,  see  history,  |  5  ante;  amended 
March  19,  1907,  Stats,  and  Amdts.  1907,  p.  681,  Kerr's  Stats,  and 
AmdtB.   1906-7,  p.  432. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

57  C  406  (applied  with  1 183  as  not  Including  22nd  February) ; 
63  C.  417,  421  (applied  with  ||  12,  188):  66  C.  621.  4  P.  664.  666 
(applied  with  H  10.  134);  112  C.  603,  610,  611,  44  P.  1074  (ap- 
plied fn  service  of  statement  on  appeal);  138  C.  216,  219  (ap- 
plied In  publication  of  service).  94  A.  S.  39.  71  P.  180;  147 
C.  774,  777  (construed  not  to  include  holding  of  on  election).  82 
P.  620;  152  C.  566,  567,  570,  572,  93  P.  191,  192.  193,  194  (con- 
strued and  applied  with  f  78  In  holding  filing  information  minis- 
terial act). 

As  to  rule  of  stare  decisis,  see  Kerr's  Cyc.  C.  C.  P.  f  53,  note 
pars.  312-375. 

As  to  Sunday,  generally,  see  Kerr's  Cyc.  C.  C.  P.  If  11,  12,  13 
and  notes;  45  Cent.  Dig.  cols.  168-166,  |{  73-85. 

Courts  are  always  open  for  the  transaction  of  business. —  See 
Const.  1879.  art.  VI,  15,  Hen.  O.  L.,  p.  Ixxxii;  also  Kerr's  Cyc 
C.  C.  P.  ii  47,  63,  104  and  notes. 

Holidays  —  As  to.  generally. —  See  Kerr's  Cyc.  C.  C.  P.  Sf  10-13 
and  notes:  25  Cent  Dig.  col.  2109. 

Injunction  and  writ  of  prohibition  may  be  Issued  on. —  See 
Const.  1879,  art.  VI,  {  5.  Hen.  O.  U,  p.  Ixxxii;  also  Kerr's  Cyc 
C.  C.  P.  i  76  and  note. 

Thirtieth  day  of  May  non-Judicial  holiday. —  See  Kerr's  Cyc. 
C.  C.  P.  I  138  note  par.  8. 

Twenty-second  day  of  February  non -Judicial  holiday. —  See 
Kerr's  Cyc.  C.  C.  P.  1 133  note  pars.  6,  7. 
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Whether  legrislature  can  delefirate  to  erovernor  power  to  declare 
special  holidays  raised  but  not  decided  in  152  C.  566,  572,  93  P. 
191,  194. —  See  Kerr's  Stats,  and  Amdts.  1906  (extraordinary  ses- 
sion) C.  C.  P.  pt.  §  10;  also  Kcrr*M  Biennial  Supplement  19(N^,  C. 
C.  P.  pt.  11  10,  134  and  notes. 

§185.    APPOINTMENTS  OK  NON-JITDICIAL  DATS.    If  any 

day  mentioned  in  section  ten  be  a  day  appointed  for  the 
holding  or  sitting  of  any  court,  other  than  the  supreme  court, 
it  is  deemed  adjourned  to  the  next  succeeding  Judicial  day. 

Hlatoryi  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  38;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  120;  held  unconsti- 
tutional, see  history^  §  5  of  this  code;  amended  June,  1906,  giving 
power  to  transact  business  on  special  holidays;  amended  Biarch 
19,  1907,  Stats,  and  Amdts.  1907,  p.  682,  Kerr's  Stats,  and  Amdts. 
1906-7.   p.   433. 

152  C.  566,  572,  93  P.  191.  194  (cited  in  applying  SS  133,  134). 

Special  holidays  —  Transacting  business  on. —  See  preliminary 
note  to  Kerr's  Stats,  and  Amdts.  1906  (extraordinary  session); 
also   Kerr's   Biennial  Supplement,   1900,  C.   C.   P.   pt.    {10,   note. 


ARTICLE    IV. 

PROCEEDINGS  IN  CASK  OF  ABSENCE  OF  JUDGE. 

S  139.     Adjournment  for  absence  of  judge. 

§  140.     Adjournment  till  next  regular  session  (repealed). 

§139.  ADJOURNMENT  FOB  ABSENCE  OF  JUDeE.  If 

no  Judge  attends  on  the  day  appointed  for  the  holding  or 
sitting  of  a  court,  or  on  the  day  to  which  it  may  have  been 
adjourned,  before  noon,  the  sheriff  or  clerk  shall  adjourn 
the  same  until  the  next  day,  at  ten  o'clock  a.  m,,  and  if  no 
Judge  attend  on  that  day,  before  noon,  the  sheriff  or  clerk 
shall  adjourn  the  same  until  the  following  day  at  the  same 
hour;  and  so  on,  from  day  to  da>',  unless  the  Judge,  by  writ- 
ten order,  directs  it  to  be  adjourned  to  some  day  certain, 

fixed  in  said  order,  in  which  case  it  shall  be  so  adjourned. 

History  I     Enacted    March    11,    1872;    amended   April    1,    1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  38;  amended  March  19,   1907. 
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aad  Amdta.  1907.  p.  681.  Kerr's  Stata.  and  Amdts.  190C-7. 


I- judicial  days. —  See  Kerr's  Cyc.  C.  C.  P.  if  10-lS.  134.  136 
a-^1  notea 

f  I4iL    AlUOURXMENT  TILL  NEXT  REGULAB  SESSION 

lr«9ealedl. 

n§mtmj  t  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  38;  by  Code  Commission,  Act 
March  %,  1901.  Stats,  and  Amdts.  1900-1,  p.  120.  held  unconstitu- 
tli'sai.  see  history.  |5  ante;  repealed  March  19.  1907,  Stats,  and 
Asbdta  1907.  p.   681.  Kerr's  Stata  and  Amdts.   1906-7.  p.  488. 

Ad>ot2miTients    for    sitting:   of   court,  by    reason    of   failure   of 
sdsre  to  appear,  cannot  be  had  until  one  full  week  of  dally  ad- 
:«-an:ments. —  See  Kerr's  Cyc  C.  C.  P.  1 139  note  par.  2. 

Soperior  courts  —  Sessions  of  —  As  to  provisions  for,  generally. 
<ee  Kerr's  Cyc  C.  C.  P.  f  73  and  note. 


ARTICLE    V. 
PROVISIONS    RE8f»ECTIN6   PLJLCES   OF   MOLDING   COURT& 

f  142.     Change  in  certain  cases  of  place  of  holding:  court. 
I  I43w     Parties  to  appear  at  place  appointed. 
i  144.     IVhen  sheriff  to  provide  courtrooms,  etc. 

1112.  CHANGE  n  CERTAIN  CASES  OP  PLACE  OF 
I0LD15O  COURT.  The  judge  or  judges  authorized  to  hold 
or  preside  at  a  court  appointed  to  he  held  ai  a  particular 
place  In  a  city  and  county,  county,  city,  or  town,  may,  by 
u  order  filed  with  the  city  and  county  or  county  clerk,  and 
published  as  he  or  they  may  prescribe,  direct  that  the  court 
^je  held  or  continued  at  any  other  place  in  the  city  and 
coiuty.  county,  city*  or  town  than  that  appointed,  when  war, 
iasurrection,  pestilence,  or  other  public  calamity,  or  the 
dinger  thereof,  or  the  destruction  or  danger  of  the  building 
appointed  for  holding  the  court  may  render  it  necessary;  and 
mxf  in  the  same  manner  revoke  the  order,  and  in  his  or 
t^r  discretion^  appoint  another  place  in  the  same  city  and 
eotatj,  city,  or  tow^n  for  holding  the  court. 

VUtaryt     Enacted    March    11,    1872;    amended    April    1,    1880, 
Cr4e  Amdts.  1880   (C.  C.  P.  pt.),  p.  88. 
Kerr's  C  C.  'P- —  «  81 
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S148.    PARTIES  TO  APPEAR  AT  PLACE   APPOIITTED. 

When  the  court  is  held  at  a  place  appointed,  as  provided  in 
the  last  section,  every  person  held  to  appear  at  the  court 
must  appear  at  the  place  so  appointed. 

History t  S^nacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  89. 

§144.  WHEN  SHERIFF  TO  PROVIDE  COURTROOMS, 
ETC.  If  suitable  rooms  for  holding  the  superior  courts  and 
the  chambers  of  the  judges  of  said  courts  are  not  provided 
in  any  county  by  the  supervisors  thereof,  together  with  the 
attendants,  furniture,  fuel,  lights  and  stationery,  sufficient 
for  the  transaction  of  business,  the  courts,  or  the  judge  or 
judges  thereof,  may  direct  the  sherifC  of  the  county  to  pro- 
vide such  rooms,  attendants,  furniture,  fuel,  lights  and  sta- 
tionery; and  the  expenses  incurred,  certified  by  the  Judge  or 
judges  to  be  correct,  are  a  charge  against  the  county  treasury, 
and  must  be  paid  out  of  the  general  fund  thereof. 

History  I  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Anidts.  1880  <C.  C.  P.  pt.),  p.  39;  by  Code  Commisaion,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  120,  held  unconsti- 
tutional, see  history,  S  6  ante;  amended  March  19,  1907,  Stats, 
and  Amdts.  1907,  p.  680,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  4SS. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

64  C.  233,  245  (cited).  30  P.  806;  91  C.  367,  27  P.  733  (quoted 
and  applied);  93  C.  3S0,  382.  383,  28  P.  1062.  1063  (applied);  96 
C.  47,  53,  30  P.  967  (applied). 


ARTICLE   VI. 
SEALS  OF  COURTS, 

9  147.  What  courts  shall  have  seals. 

f  148.  Seal  of  supreme  court. 

i  149.  Seals   of   superior  courts. 

f  150.  Seals  of  police  courts  of  cities  and  counties. 

S  151.  Seals,   how  provided;  private  seals,   when   usej 

§  152.  Clerk  of  court  to  keep  seal. 

1 153.  Seals  of  courts,  to  what  documents  affixed. 

§147.    WHAT  COURTS  SHALL  HATE  SEALS.     Each  of 
the  following  courts  shall  have  a  seal: 
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1.  The  supreme  court; 

2.  The  superior  courts; 

3.  The  police  court  of  every  city  and  county. 

HlMtorri  Bnacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.)»  p.  39. 

See  Kerr's  Cyc  C.  C.  P.  for  8  pars,  annotation. 

Seals  —  As  to  generally,  see  Kerr's  Cyc.  C.  C.  P.  S  14  and  note; 
i  160  and  note. 

Seals  of  court  —  Judicial  notice  of  —  As  to,  see  Kerr's  Cyc.  C. 
C.  P.  1 1875  subd.  4  and  note;  25  Encyc  of  Jo.,  p.  81. 

Same  —  Of  Police  Court  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  ||  33, 
34  and  notes. 

Seals  of  court  commissioners  —  As  to,  see  Kerr's  Cyc.  C.  C.  P. 
i  259  subd.  6  and  note. 

f  14&  SEAL  OF  SUPBEME  COURT.  The  seal  used  by  the 
supreme  court,  abolished  by  the  constitution,  shall  be  the 
seal  of  the  supreme  court  herein  provided  for;  but  the  said 
court  may  direct  the  clerk  of  the  supreme  court  to  provide 
two  duplicates  of  said  seal,  each  of  which  shall  be  consid- 
ered the  same  as  and  have  the  same  force  and  effect  as  the 
original. 

HUiioryi  Enacted  M^rch  11.  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  39. 

§  149.  SEALS  OF  SUFERIOB  COUBTS.  The  seals  of  the 
superior  courts  shall  be  circular,  not  less  than  one  and  three- 
fourths  inches  In  diameter,  and  having  in  the  center  any 
word,  words,  or  design  adopted  by  the  Judges  thereof,  and 
the  following  inscription  surrounding  the  same:   "Superior 

Court, ,  California,"  inserting  the  name  of  the  county  or 

city  and  county;  provided,  that  the  seal  of  any  such  court, 
which  has  been  adopted  previous  to  the  passage  of.  this  act, 
shall  be  the  seal  of  such  court  until  another  be  adopted. 

EUstozTt  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  89. 

Writs  and  processes  of  superior  courts,  issued  before  they 
were  provided  with  seals,  validated  by  Act  Pt  March  31,  1880 
Stats.  1880,  p.  19« 
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§150.  SEALS  OF  POLICE  COUBTS  OF  CITIES  AHD 
COUNTIES,  The  police  court  of  every  city  and  county  may 
use  any  seal  having  upon  it  the  inscription,  "  Police  Court, 
,"  (inserting  the  name  of  the  city  and  county). 

HlHtoryi  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  39. 

§151.  SEALS,  HOW  PROVIDED;  PRIVATE  SEALS, 
WHEN  USED.  Courts  which  have  not  the  necessary  seal 
provided,  or  the  judge  or  judges  thereof,  shall  request  the 
supervisors  of  their  respective  counties,  or  cities  and  coun- 
ties, to  provide  the  same,  and  in  case  of  their  failure  to  do 
so  may  order  the  sheriff  to  provide  the  same,  and  the  expense 
thereof  shall  be  a  charge  against  the  county  or  city  and 
county  treasury,  and  paid  out  of  the  general  fund  thereof; 
and  until  such  seal  be  provided  the  clerk  of  each  court  may 
use  his  private  seal  whenever  a  seal  is  required. 

HiHtoryi  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  pp.  39-40. 

§152.  CLERK  OF  COURT  TO  KEEP  SEAL.  The  clerks 
of  the  court  shall  keep  the  seal  thereof. 

History t  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  284;  April  1,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  40. 

i  15».  SEALS  OF  COURTS,  TO  WHAT  DOCUMENTS  AF- 
FIXED.  The  seal  of  a  court  need  not  be  affixed  to  any  pro- 
ceeding therein  or  document,  except: 

1.  To  a  writ; 

2.  To  the  certificate  of  probate  of  a  will  or  of  the  appoint- 
ment of  an  executor,  administrator,  or  guardian; 

3.  To  the  authentication  of  a  copy  of  a  record  or  other 
proceeding  of  a  court,  or  of  an  officer  thereof,  or  of  a  copy 
of  a  document  on  file  in  the  office  of  the  clerk. 

HUitoryi  Bnacted  March  11.  1872;  amended  April  1,  1880. 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  40. 

70  P.  1079  (cited  wiUi  IS  940,  956,  as  to  what  may  bo  reviewed 
on  appeal). 
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TITLE  n. 

JUDICIAL  OFFICERS. 

Chapter  I.     Judicial  Officers  In  General,  f|  166-161. 

II.     Powers  of  Judges  at  Chambers,  {|  165,  166. 
III.     Disqualifications  of  Judges,  ||  170-172. 
rv.      Incidental   Powers   and   Duties   of  Judicial    Officers, 
Sfi  176-179. 
V.     Miscellaneous  Provisions  Respecting*  Courts  and  Ju- 
dicial OfBcers,  |{  182-187. 


CHAPTER    I. 

JUDICIAL   OFFICERS   IN   GENERAL. 

f  156.     Qualifications  of  Justices  of  supreme  court. 

I  157.  '  Qualifications  of  superior  judges. 

{  158.     Residence  of  superior  judges. 

I  159.     Residence  and  qualification  of  justices  of  the  peace. 

f  160.     Judges  holding  superior  courts  at  request  of  governor. 

f  161.     Justices  and  judges  ineligible  to  other  than  judicial  office. 

ilM.  QUALIFICATIONS  OF  JUSTICES  OF  SUFBEME 
COURT*  No  person  shall  be  ell«^ble  to  the  office  of  chief  or 
associate  justice  of  the  supreme  court  unless  he  shall  have 
been  a  citizen  of  the  United  States  and  a  resident  of  this 
state  for  two  years  next  preceding  his  election  or  appoint- 
ment, nor  unless  he  shall  have  been  admitted  to  practice 
before  the  supreme  court  of  the  state. 

Btlatorys  Bnacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  40;  by  Code  Commission,  Act 
search  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  120,  held  unconsti- 
tutional, see  history,  {  5  ante. 

Constitutional  provision  requires  judge  to  be  an  attorney. — 
See  Const.  1879,  art.  VI,  {  23.  Hen.  G.  L.,  p.  Ixxxv;  otherwise 
before  present  constitution.  32  C.  296,  301. 
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§157.    QUALIFICATIONS    OF    SUPERIOB   JUDGES.     No 

person  shall  be  eligible  to  the  office  of  judge  of  a  superior 
court  unless  he  shall  have  been  a  citizen  of  the  United  States 
and  a  resident  of  this  state  for  two  years  next  preceding 
his  election  or  appointment,  nor  unless  he  shall  have  been 
admitted  to  practice  before  the  supreme  court  of  the  state. 

HlMtorji  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdta.  1880  (C.  C.  P.  pt.),  p.  40;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  120,  held  unconsti- 
tutional, see  history,   |  6  ante. 

f  158.    BESEDENCE  OF  SUPERIOR  JUDGES.    Each  judge 

of  a  superior  court  shall  reside  at  the  county  seat  of  the 

county  in  which  such  court  is  held,  or  within  three  miles 

thereof,  and  within  the  county,  except  that  in  the  counties 

of  Yuba  and  Sutter  the  judge  may  reside  in  either  of  said 

counties;  provided,  that  when  there  is  more  than  one  judge 

of  the  superior  court  in  a  county,  it  shall  not  be  necessary 

for  more  than  one  judge  to  reside  at  the  county  seat,  as 

provided  herein. 

HlstoiTi  Enacted  March  11,  1872;  amended  April  1.  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  40;  March  31,  1891,  Stats,  and 
Amdts.  1891,  p.  277. 

§  159.  RESIDENCE  AND  QUALIFICATION  OF  JUSTICES 
OF  THE  PEACE.  Every  jusUce  of  the  peace  shall  reside  In 
the  city  and  county,  or  township,  in  which  his  court  is  held, 
and  no  person  shall  be  eligible  to  the  office  of  justice  of  the 
peace  unless  he  shall  have  been  a  citizen  of  the  United  States 
and  a  resident  of  the  city  and  county,  or  county,  in  which  he 
is  to  serve  for  one  year  next  preceding  his  election  or  appoint- 
ment. 

Hlstorri  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  41. 

1160.  JUDGES  HOLDING  SUPERIOR  COURTS  AT  RE- 
QUEST  OF  GOYERNOR.  If  by  reason  of  sickness,  absence, 
disability,  or  other  causes,  a  regular  session  of  the  superior 
court  cannot  be  held  In  any  county  by  tbe  judge  or  judges 
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thereof,  or  by  a  superior  Judge  requested  by  him  or  them  to 
hold  such  court,  a  certificate  of  that  fact  shall  be  transmitted 
by  the  clerk  thereof  to  the  governor,  who  may  thereupon 
request  some  other  superior  Judge  to  hold  such  court;  and 
a  Judge  so  holding  a  court  at  the  request  of  the  governor,  or 
at  the  request  of  the  Judge  or  Judges  of  said  superior  court, 
shall  he  allowed  his  actual  and  necessary  expenses  in  going 
to,  returning  from,  and  attending  upon  the  business  of  such 
court,  which  shall  be  a  charge  against  the  treasury  of  the 
county  where  such  court  is  held,  and  paid  out  of  the  gen- 
eral fund  thereof. 


t  Bnacted  March  11,  1872;  amended  March  9,  1876, 
Code  Amdts.  1875-6,  p.  85;  April  1,  1880  (C.  C.  P.  pt.),  P.  41; 
March  15,  1887,  Code  Amdts.  1886-7,  p.  147. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

87  C.  394,  S97.  25  P.  488  (constitutional). 

At  chambers  —  Extension  may  be  granted. —  See  Kerr's  Cyc. 
C.  C.  P.  1 166  and  note. 

Same  —  Anywhere  In  the  state. —  See  Kerr's  Cyc  C.  C.  P.  i  1004 
and  note. 

Governor's  request  —  Judge  holding  court  at  —  As  to,  see 
Kerr's  Cyc.  C.  C.  P.  I  71  and  note. 

§  1«1.  JUSTICES  Ain>  JUDGES  INELIGIBLE  TO  OTHER 
THAK  JUDICIAL  OFFICE.  The  justices  of  the  supreme  court 
and  judges  of  the  superior  courts  shall  be  ineligible  to  any 
other  office  or  public  employment  than  a  judicial  office  or 
employment  during  the  term  for  which  they  shall  have  been 
elected. 

Hlatorys  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  187S-4,  p.  284;  April  1,  1880,  Code  Amdts.  1880 
(C.  C«  P.  pt.),  p.  41;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  121,  held  unconstitutional,  see 
hiatory,  |  5  ante. 

Constitutional  provision  —  As  to  Ineligibility  to  public  em- 
ployment.—  See  Const.  1879,  art.  VI,  1 18,  Hen.  G.  L.,  p.  Ixxxv. 

S  leS.     [Repealed.] 

Htateryt  Bnacted  March  11,  1872;  repealed  March  24,  1874, 
Code  Amdts.  1873-4,  p.  285;  re-repealed  April  1,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  21. 
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CHAPTER    II. 

POWERS  OF  JUDGES  AT  CHAMBERS. 

i  165.     Powers  of  justices  of  supreme  court  at  chambers. 
{  166.     Powers  of  superior  judgres  at  chambers. 

§  165.  POWERS  OF  JUSTICES  OF  SUPREME  COURT  AT 
CHAMBERS.  The  justices  of  the  supreme  court,  or  any  of 
them,  may,  at  chambers,  grant  all  orders  and  writs  which  are 
usually  granted  in  the  first  instance  upon  an  ex  parte  appli- 
cation, except  writs  of  mandamus,  certiorari,  and  prc^ibition; 
and  may,  in  their  discretion,  hear  applications  to  discharge 
such  orders  and  writs. 

History t  Enacted  March  11.  1872;  amended  April  1,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  41. 

Powers  supreme  court  juBtices  at  chambers. —  See  Kerr's  Cyc 
C.  C.  P.  S  52  note  pars.  88,  84;  SI  166.  176-179  and  notes. 

S  166.    POl^^RS  OF  SUPERIOR  JUDGES  AT  CHiMRERS. 

The  judge  or  judges  of  a  superior  court,  or  any  of  them,  may, 
at  chambers,  grant  all  orders  and  writs  which  are  usually 
granted  in  the  first  instance  upon  aa  ex  parte  appiication, 
and  may,  at  chambers,  hear  and  dispose  of  suoh  orders  and 
writs;  and  may  also,  at  chambers,  appoint  appraisers,  receive 
inventories  and  accounts  to  be  filed,  suspend  the  powers  of 
executors,  administrators,  or  guardians  in  the  cases  allowed 
by  law,  grant  special  letters  of  administration  or  guardian- 
ship, approve  claims  and  bonds,  and  direct  the  issuance  from 
the  court  of  all  writs  and  process  necessary  in  the  exercise 
of  their  powers  in  matters  of  probate. 

HUitoryt  Enacted  March  11.  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  <C.  C.  P.  pt.),  p.  41. 

See  Kerr's  Cyr.  C.  C.  P.  for  22  pars,  annotation. 

60  C.  223,  227  (construed  and  applied);  68  C.  442,  444  (applied); 
68  C.  638,  641,  10  P.  128,  129  (applied  with  §176);  99  C.  511,  513. 
34  P.  109  (cited  witb  {  1004);  100  C.  593,  601,  35  P.  341  (applied); 
127  C.  61,  64,  r>9  P.  301   (construed  not  to  Include  power  to  dls- 
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chargB  defendant  or  dismiss  information);  4  C.  A.  (04.  609*  88 
P.  734  (applied  with  S  937). 

Anywhere  In  state,  chambers  may  be  held. —  See  Kerr's  Cyc. 
C.  C.  P.  f  1004  and  note. 

Hours  of  business,  at  chambers. —  See  Kerr's  Cyc.  Pol.  C.  I  4116 
and  note. 

Orders  at  chambers,  appealability. —  See  2  Cent  "Dig.  col.  825. 
|105[wl;  col.  1059,  |395[xx];  col.  1063,  |400[j];  col.  1290.  §676; 
col.  1435,  I  895;  1  Decen.  Dig.,  p.  985,  {  131. 

Powers  of  conrt  commissioner,  at  chambers. —  See  Kerr's  Cyc 
C.  C.  P.  f  259  and  note;  13  Cent.  I>ig.  col.  1806,  I  7:  5  Decen.  Dlff.. 
p.  1989,  S4. 

Powers  of  Judges,  at  chambers. —  29  Cent.  Dig.  cols.  1688-1722, 
il  109-139;  Decen.  DIgr.  tit.  "Judges,"  I  27. 

Powers  of  Judge  of  probate,  at  chambers. —  See  Kerr's  Cyc.  C. 
C.  P.  f  1305  and  note. 

1 167.    [Repealed.] 

HIjitoryt  Bnacted  March  11,  1872;  repealed  April  1,  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  21. 


CHAPTER   III. 
DISQUALIFICATION    OP    JUDGES. 

f  170.     Disqualification    to    sit   or   act 

I  171.     Certain  Judges  or  county  clerk  not  to  practice  law 

1 172.     No  Judicial  officer  to  have  partner  practicing  law 

S  170.  DISQUALIFICATION  TO  SIT  OB  ACT.  No  justice, 
judge,  or  justice  of  the  peace  shall  sit  or  act  as  such  in  any 
action  or  proceeding: 

1.  To  whidi  iM  is  a  party  or  in  which  he  is  interested; 

2.  WbMi  he  is  related  to  either  party,  or  to  an  officer  of  a 
corporation  which  is  a  party,  or  to  an  attorney,  counsel,  or 
agent  of  either  party,  by  consanguinity  or  affinity,  within  the 
third  degree,  computed  according  to  the  rules  of  law;  pro- 
Yided,  however,  that  if  the  parties  to  the  action,  or  the 
executor,  or  administrator  of  the  estate,  or  the  guardian  of 
the  minor  or  incompetent  person,  or  the  receiver,  or  the  com- 
missioner, or  the  referee,  or  the  attorney  for  a  party  in  all 
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special  proceedings  of  a  civil  or  criminal  nature,  shall  sign 
and  file  in  the  action  or  matter,  a  stipulation  In  writing 
waiving  the  disqualification  herein,  the  judge  or  court  may 
proceed  with  the  trial  or  hearing  with  the  same  legal  effect 
as  if  no  such  disqualification  existed. 

3.  [When  has  been  attorney  or  counsel.]  When,  In  the 
action  or  proceeding,  or  in  any  previous  action  or  proceed- 
ing involving  any  of  the  same  Issues,  he  has  been  attorney 
or  counsel  for  either  party;  or  when  he  has  given  advice  to 
either  party  upon  any  matter  involved  in  the  action  or  pro- 
ceeding; 

4.  [When  party  cannot  have  fair,  etc^  trial — Affidavit] 
When  it  appears  from  the  affidavit  or  afftdavlts  on  file  that 
either  party  cannot  have  a  fair  and  impartial  trial  before  any 
judge  of  a  court  of  record  about  to  try  the  case  by  reason 
of  the  prejudice  or  bias  of  such  judge,  said  judge  shall  forth- 
with secure  the  services  of  some  other  judge,  of  the  same 
or  another  county,  to  preside  at  the  trial  of  said  action  or 
proceeding;  provided,  that  in  an  action  in  the  superior  court 
of  a  county,  or  of  a  city  and  county,  having  more  than  one 
department,  said  action  shall  be  transferred  to  another  depart- 
ment thereof,  and  tried  therein  in  the  same  manner  as  though 
originally  assigned  to  such  department. 

The  affldaTit  or  aifidaTits  alleging  the  dlsqnallflcaUon  of  a 
Judge,  must  be  filed  and  served  upon  the  adverse  party  or  the 
attorney  for  such  party  at  least  one  day  before  the  day  set 
for  trial  of  such  action  or  proceeding;  provided,  counter- 
affidavits  may  be  filed  at  least  one  day  thereafter,  or  such 
further  time  as  the  court  may  extend  the  time  for  filing  euch 
counter-affidavits,  not  exceeding  five  days,  and  for  this  pur- 
pose the  court  may  continue  the  trial;  and  in  no  one  cause 
or  proceeding  can  more  than  one  such  change  of  judges 
be  had. 

[To  what  provisions  do  not  apply.]  But  the  provisions  of 
this  section  shall  not  apply  to  the  arrangement  of  the  cal- 
endar, or  to  the  regulation  of  the  order  of  business,  nor  the 
power  of  transferring  the  action  or  proceeding  to  some  other 
court,  or  the  hearing  upon  such  affidavits  and  counter-affida- 
vits. 
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Hiatoryi  Snacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  42;  March  28,  189S,  Stats,  and 
Amdts.  1893,  p.  234;  March  81,  1S97,  Stats«  and  Amdts.  1897. 
p.  287;  by  Code  Commission,  Act  March  8,  1901.  Stats,  and 
Amdts.  1900-1,  p.'  121,  held  unconstitutional,  see  history,  i  6 
ante;  March  20.  1906,  Stats,  and  Amdts.  1905.  pp.  4 $7 -4 68. 

See  Kerr's  Cyc.  C.  C.  P.  for  96  pars,  annotation. 

55  C.  67,  72  (applied);  56  C.  827,  828  (construed);  58  C.  815,  822 
(subd.  1,  construed  and  applied);  69  C.  130  (applied);  64  C.  299. 
300  (subd.  1,  applied  —  erroneously  cited  as  I  179),  30  P.  848  (cor- 
rectly cited);  66  C.  309.  310,  5  P.  516  (construed);  23  P.  122.  123 
(applied);  83  C.  613,  617.  23  P.  1109,  1111  (construed);  91  C.  342. 
348.  353,  27  P.  747,  760  (construed  and  applied):  94  C.  26,  27,  28,  29 
P.  411  (applied  with  1 898);  97  C  171,  173,  175.  81  P.  933  (ap- 
plied): 98  C.  360,  362,  33  P.  211,  212  (applied  With  |  398) ;  100  C. 
316.  320.  34  P.  711  (applied  with  other  sections);  103  C.  397,  398, 
37  P.  385  (applied);  105  C  465,  466,  88  P.  1107  (applied):  105  C. 
526.  557,  38  P.  94,  722,  28  L.  773  (construed  and  applied  with 
11393  post  and  f  4480  Pol.  C);  116  C.  694,  696,  47  P.  686  (con- 
strued and  applied);  118  C.  249,  251,  50  P.  268  (construed  and 
applied);  120  C.  329,  382,  62  P.  861  (cited  but  not  applied);  121 
C.  102.  104,  106  (cited),  109  (subd.  3  applied).  66  A.  S.  22,  53  P. 
434,  41  U  762;  121  C.  872.  378.  63  P.  815  (subd.  1  applied);  123 
C.  403.  412,  413,  56  P.  44,  45  (subd.  4  construed  and  applied); 
123  C.  453,  455.  56  P.  105  (held  not  to  apply);  126  C.  303,  808,  58  P. 
700.  702  ("interested"  in  section  construed);  129  C.  98,  104  (as 
amended  1897  cited  cone,  of  Beatty.  C.  J.),  1106  (last  clause  con- 
strued cone  of  Beatty.  C.  J.),  61  P.  778;  130  C.  304,  307,  62  P.  507, 
508  (construed  and  applied):  131  C.  240,  251,  63  P.  361  (cited); 
132  C.  801,  303  (cited),  304  (construed),  305  (applied),  64  P.  472; 
136  C.  332.  335,  68  P.  976  (subd.  4  construed  and  applied);  136  C. 
682.  685.  69  P.  485  C'to  which  he  is  a  party"  construed):  139  C. 
326.  327.  73  P.  858  (construed  and  applied);  141  C.  33,  41,  74  P.  436 
(applied):  143  C.  194,  207,  76  P.  968  (subd.  4  construed  and 
applied  with  subd.  9  11386);  149  C.  381.  385  (subd.  4  cited  as 
basis  of  motion).  388  (construed  and  applied),  86  P.  600;  150  C. 
336.  338  (subd.  2  construed),  339  (applied),  88  P.  985;  151  C.  857. 
363,  90  P.  709  (construed  and  applied);  161  C.  458,  463,  91  P.  100 
(subd.  4  held  inapplicable):  2  C.  A.  62.  64,  82  P.  1129  (cited  as  not 
involved);  93  P.  379,  880,  381  (applied). 

Chancre  of  place  of  trial  —  In  civil  actions  —  As  to  grenerally, 
see  Kerr's  Cyc.  C.  C.  P.  i  397  and  note. 

Consangruinity  and  affinity  —  In  collateral  line  degrees  are 
counted  by  grenerations  from  one  of  relations  up  to  common 
ancestor. —  See  Kerr's  Cyc.  C.  C.  fi  1398  and  note. 

Judere  cannot  act  as  attorney. —  See  Kerr's  Cyc.  C.  C.  P.  Ii  171, 
172  and  notes. 
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$  171.  CEBTAIIf  JUDGES  OB  COUNTY  CLERK  NOT  TO 
PRACTICE  LAW.  No  justice  or  judge  of  a  court  of  record, 
or  county  clerk,  shall  practice  law  in  any  court  of  this  state, 
nor  act  as  attorney,  agent,  or  solicitor  in  the  prosecution 
of  any  claim  or  application  for  lands,  pensions,  patent  rights, 
or  other  proceedings,  before  any  department  of  the  state  or 
general  government,  or  courts  of  the  United  States,  during  his 
continuance  in  office;  nor  shall  any  justice  of  the  peace  prac- 
tice law  before  any  justice's  court  in  the  county  in  which  he 
resides. 

HlMtoryi  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt),  p.  42;  March  14,  1881,  Stats  and 
Amdts.   1881,  p.  80. 

§172.  NO  JUDICIAL  OFFICER  TO  HAVE  PARTNER 
PRACTICING  LAW.  No  justice,  judge,  or  other  elective  judi- 
cial officer,  or  court  commissioner,  shall  have  a  partner  acting 
as  attorney  or  counsel  in  any  court  of  this  state. 

Hlutoryt  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  42. 

§  17$.     [Repealed.] 

History  I  Enacted  March  13,  1872;  repealed  April  1.  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  21. 


CHAPTER    IV. 

INCIDENTAL  POWERS  AND  DUTIES  OP  JUDICIAL  OPPICERa 

S  176.  Powers  of  judgres  out  of  court. 

i  177.  Powers  of  judicial  officers  as  to  conduct  of  proceedingrs. 

I  178.  To  punish  for  contempt. 

§  179.  To  take  acknowledgments  and  affidavits. 

§  176.  POWERS  OF  JUDGES  OUT  OF  COURT.  A  justice 
or  Judge  may  exercise  out  of  court  all  the  powers  expressly 
conferred  upon  a  justice  or  judge,  as  contradistinguished  from 
the  court. 
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Hl«t»rjrt  Enacted  March  11.  1872;  amended  April  1,  1880, 
Code  Amdta.   1880   (G.  C.  P.  pt.).  p.  42. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

€8  C.  638,  641,  10  P.  128.  129  (applied  with  |  166). 

Powers  of  judgre  —  At  chambers  —  Generally. —  See  ante  9|  165, 
166  and  notes. 

Same  —  To  administer  oaths. — See  Kerr's  Cyc.  C.  C.  P.  |  179 
and  note. 

5177.  POWERS  OF  JUDICIAL  OFFICERS  AS  TO  COK- 
DfCT  OF  PROCEEDDTQS.  Every  Judicial  officer  shall  have 
power : 

1.  To  preserve  and  enforce  order  in  his  immediate  presence, 
and  in  proceedings  before  him,  when  he  is  engaged  in  the 
performance  of  official  duty; 

2.  To  eompel  obedience  to  his  lawful  orders  as  provided  in 
this  code; 

3.  To  eompel  the  attendance  of  persons  to  testify  in  a  pro- 
ceeding before  him,  in  the  cases  and  manner  provided  in 
this  code; 

4.  To  administer  oaths  to  persons  in  a  proceeding  pending 
before  him,  and  in  all  other  cases  where  it  may  be  necessary 
in  the  exercise  of  his  powers  and  duties. 

Himtorjt  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.   1880    (C.  G.  P.  pt.),  p.  42. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

65  C.  613.  615,  4  P.  649  (applied  with  f  179);  140  C.  1,  13  (con- 
Ridered  with  §178  in  applying  M  19dl,  2031),  73  P.  597,  602;  140 
C.  213.  216, -217  (construed  with  |  178  dls.  op.  Angellottl,  J.).  7.1 
P.  1006,  1007   (applied  with   $178). 

As  to  who  may  administer  oaths,  see  Kerr's  Cyc.  C.  C  P.  S  179 
note  pars.   8-10. 

Incidental  powers  of  courts  —  As  to,  see  Kerr's  Cyc.  C.  C.  P. 
'  1 28  and  note. 

«178.  TO  PUM8H  FOB  CONTEMPT.  For  the  effectual 
exercise  of  the  powers  conferred  by  the  last  section,  a  judi- 
cial officer  may  punish  for  contempt  in  the  cases  provided 
in  this  code. 


I     Enacted    March    11,    1872;    amended    April    1.    1880, 
Code  Amdts.   1880   (C.  C.  P.  pt.),  p.   42. 
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140  C.  1,  13  (considered  with  {  177  in  applying  fil  1991.  2031),  73 
P.  597.  602;  140  C.  213,  216,  217  (applied  with  §177),  221  (con- 
strued with  8177.  die.  op.  Angellottl,  J.),  73  P.  1006,  1007. 

Contempt  of  court  —  In  justices'  courts  —  As  to,  see  post  I  906. 

Same  —  In  other  courts  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  1 1209 
and  note. 

Same  —  Former  and  present  rule  as  to  contempts  of  court,  see 
Kerr's  Cyc.  C.  C.  P.  |170  pars.  72-74. 

§179.  TO  TAKE  ACKNOWLEDeHUBNTS  AND  AFFIDA- 
YITS.  Each  of  the  Justices  of  the  supreme  court,  and  judges 
of  the  superior  courts,  shall  have  power  in  any  part  of  the 
state,  and  every  justice  of  the  peace  within  his  city  and 
county,  or  county,  and  a  judge  of  a  police  or  other  inferior 
court  within  his  city  and  county,  city,  or  town  to  take  and 
certify: 

1.  The  proof  and  acknowledgment  of  a  conveyance  of  real 
property,   or  of  any   other   written  instrument; 

2.  The  acknowledgment  of  satisfaction  of  a  judgment  of 
any  court; 

3.  An  afftdaylt  or  deposition  to  be  used  in  this  state. 

HtotoiTt  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  pp.  42-43. 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation. 

56  C.  464,  465  (cited  with  other  sections):  66  C.  613,  615,  4  P. 
649  (applied  with  §177);  88  C.  407,  410,  26  P.  606,  607  (applied): 
128  C.  415,  420,  60  P.  1032  (applied  with  other  sections);  135  C. 
173,  175,  67  P.  768  (construed  and  applied);  140  C.  1,  13  (consid- 
ered with  |§177,  178  in  applying  §f  1991,  2031),  73  P.  597.  602; 
140  C.  213,  221  (applied  dis.  op.  Angellotti,  J.),  73  P.  1006. 

Acknowledgments  —  Of  conveyances  of  real  property  —  As  to, 
generally,  see  Kerr's  Cyc.  C.  C.  P.  1 1971,  and  Kerr's  Cyc.  C.  C. 
II  1180  et  seq.  and  notes. 

Same  —  Of  satisfaction  of  Judgment  —  As  to,  generally,  see 
Kerr's  Cyc.  C.  C.  P.  |  675  and  note. 

Affidavits  —  Who  empowered  to  administer  —  As  to,  generally, 
see  Kerr's  Cyc.  C.  C.  P.  IS  259,  2012,  2093  and  notes;  also  |  179 
note  pars.  9-12. 

Certificate  of  acknowledgment  by  justice  of  peace  of  another 
county.— See  Kerr's  Cyc.  C.  C.  {  1194  and  note. 

Depositions  —  As  to,  generally,  see  Kerrs'  Cyc.  C.  C.  P.  I  2019 
and  note. 

Oaths  —  As  to  what  officers  authorized  to  administer In  con- 

nertlon  with   this  section,  see  Kerr's  Cyc.   C.  C.   P.   H  259     2012 
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2093  and  notes  ;  also  Kerr's  Cyc.  Pol.  a  ||  102S,  4108.  4118  and 
notes. 

Same  —  Justices    of    the    peace    may    administer    and    certify 
oaths. —  See  Kerr's  Cyc.  C.  C.  P.  |  177  note  par.  2. 


CHAPTER   V. 

MISCELLANEOUS    PROVISIONS    RESPECTING    COURTS   AND 

JUDICIAL    OFFICERS. 

i  182.    Subsequent  applications  for  orders   refused,   when  pro- 
hibited. 
1 183.     Violations  of  precedlns:  section. 
i  184.     Proceedin^rs  not  affected  by  vacancy  in  office. 

1 185.  Proceedings  to  be  in  English  language. 

1 186.  Abbreviations  and  figures. 

S 187.     Means  to  carry  Jurisdiction  into  effect. 

{ 188.  SUBSEQUENT  APPLICATIONS  FOR  ORDERS  RE- 
FUSED, WHEN  PROHIBITED.  If  an  application  for  an 
order,  made  to  a  judge  of  a  court  in  which  the  action  or 
proceeding  is  pending,  is  refused  in  whole  or  in  part,  or 
is  granted  conditionally,  no  subsequent  applicatign  for  the 
same  order  shall  be  made  to  any  court  commissioner*  or  any 
other  judge,  except  of  a  higher  court;  but  nothing  in  this 
section  applies  to  motions  refused  for  informality  in  the 
papers  or  proceedings  necessary  to  obtain  the  order,  or  to 
motions  refused  with  liberty  to  renew  the  same. 

HteCaryt  Enacted  March  11,  1872;  amended  April  1.  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt),  p.  43. 

See  Kerr's  Cyc  C.  C.  P.  for  15  pars,  annotation. 

61  C.  191.  194  (applied  with  I  183);  69  C.  634,  635,  11  P,  487 
(applied);  89  a  332.  338,  26  P.  825  (construed);  115  C.  694,  697, 
47  P.  686  (applied):  131  C.  618,  619,  63  P.  1017  (applied). 

As  to  what  may  be  done  at  chambers,  see  Kerr's  Cyc.  C.  C.  P. 
1 166  note  pars.  14-21. 

Motions  and  orders  —  Generally  —  As  to,  see  Kerr's  Cyc.  C.  C. 
P.  f S  1 003  et  seq.  and  notes. 

Orders  —  Appealable  —  Generally  —  As  to,  see  Kerr's  Cyc.  C. 
C.  P.  I  939  and  note. 

Vacating  order  —  As  to,  generally,  see  Kerr's  Cyc.  C.  C.  P. 
f  182  note  par.  13;  i  987  and  note. 
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§188.  TIOLATIONS  OF  PRECEDING  SECTION.  A  vio- 
lation of  the  last  section  may  be  punished  as  a  contempt;  and 
an  order  made  contrary  thereto  may  be  revoked  by  the  Judge 
qjr  commissioner  who  made  it,  or  vacated  by  a  judge  of  the 
court  in  which  the  action  or  proceeding  is  pending. 

HlMtory:  Enacted  March  11.  1872;  amended  April  1,  1880. 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  43. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

«1  C.  191,  194  (applied  with  |  182). 

Contempts  —  Generally  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  I  1209; 
also  §  170  note  pars.  72-74,  and  5178  and  note. 

Orders  —  Vacating  or  modifying  ex  parte,  generally  —  As  to, 
see  Kerr's  Cyc.  C.  C.  P.  §  937  and  note;  also  1 182  note  pars.  3.  13, 
15. 

Penalty  for  violating  orders  of  court. —  See  Kerr's  Cyc.  C.  C. 
P.  U  906,  1209  and  notes. 

§  184.  PB0CEEBIN6S  NOT  AFFECTED  BY  TACANCT  IN 
OFFICE*  No  proceeding  in  any  court  of  justice,  in  an  action 
or  special  proceeding  pending  therein,  shall  be  aftected  by  a 
vacancy  in  the  office  of  all  or  any  of  the  judges  thereof. 

HIstoryt.  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  43. 

Vacancies  —  Generally  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  {42 
note,  and  §  70  note. 

• 
§  185.  PROCEEDINGS  TO  BE  IN  ENGLISH  LANGUAGE. 

Bvery  written  proceeding  in  a  court  of  justice  In  ttiis  state 

shall  be   in  the  English  language,  and  judicial  proceedings 
shall  be  conducted,  preserved,  and  published  in  no  other. 

HlMtoryt  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  43. 

Spanish  languasre  in  court  proceedings.  —  See  Kerr's  Cyc,  C 
C  P.  f  1056  and  note. 

§  186.  ABBBEVIATIONS  AND  FIGUBES.  Such  abbrevia- 
tions as  are  in  common  use  may  be  used,  and  numbers  may 
be  expressed  by  figures  or  numerals  in  the  customary  man- 
ner. 
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HIatoryt  Bnacted  March  11.  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  43. 

See  Kerr's  Cyc.  C.  C.  P.  for  150  pars,  annotation. 
135  C.  28.  29.  87  A.  S.  96.  66  P.  961   (applied). 
As   to   abbreviations,    etc..    see   1   Am.    &   Bn^r.   Encyc.   of   L. 
(2d  ed.),  p.  97  et  seq.,  Supp.  Id.,  vol.  5,  p.  6. 

f  187.    MEANS  TO  CIRBT  JURISDICTION  INTO  EFFECT. 

When  jurisdiction  la,  by  the  constitution  or  this  code,  or  by 
any  other  statute,  conferred  on  a  court  or  Judicial  officer,  all 
the  means  necessary  to  carry  it  into  effect  are  also  given; 
and  in  the  exercise  of  this  Jurisdiction,  if  the  course  of  pro- 
ceeding be  not  specifically  pointed  out  by  this  code  or  the 
statute,  any  suitable  process  or  mode  of  proceeding  may  be 
adopted  which  may  appear  most  conformable  to  the  spirit  of 
this  code. 

Hlateryt  Enacted  March  11.  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  43. 

See  Kerr's  Cyc.  C.  C.  P.  for  23  pars,  annotation. 

50  C.  539,  542  (applied);  50  C.  544.  545  (applied  with  |1465); 
63  C.  505.  507.  508  (construed  and  applied  with  H  577,  1003);  65 
C.  187,  192.  3  P.  628,  631  (applied  with  other  sections);  71  C. 
599,  601,  12  P.  728,  730  (applied);  72  C.  317.  320,  13  P.  869,  870 
(applied);  72  C.  691,  597.  15  P.  769,  771  (cited);  75  C.  168,  166. 
16  P.  760,  762  <applled);  76  C.  639.  645.  18  P.  805,  807  (applied); 
81  C.  608.  615.  22  P.  967  (applied);  82  C.  456,  467.  468,  22  P.  1120, 
1124  (applied  with  subd.  8  of  {128);  98  C.  490,  495.  38  P.  550.  552 
(applied);  100  C.  105.  120,  34  P.  492  (applied);  100  C.  158.  169,  84 
P.  667  (applied);  109  C.  250.  255,  41  P.  1033  (applied);  113  C.  56. 
i4  (construed  and  applied).  45  P.  164;  117  C.  195.  202.  49  P.  8 
(held  not  applicable);  118  C.  413.  420,  50  P.  546  (applied);  121 
C.  33,  41,  53  P.  440  (applied);  124  C.  468.  474.  57  P.  379  (applied); 
137  C.  201.  203,  69  P.  984  (applied  to  foreclosure  of  street 
assessment):  138  C.  491,  495.  71  P.  690  (cited);  141  C.  550.  563,  99 
A.  &  88.  75  P.  186.  187  (applied);  149  C.  790.  792,  87  P.  1035 
(cited);  150  C.  31,  38,  39,  87  P.  1031  (applied);  150  C.  637,  640,  89 
P.  603  (applied):  4  C.  A.  717.  722.  89  P.  723  (applied);  7  C.  A.  — , 
94  P.  582.  588   (applied). 

i  1^     [Repealed.] 

Hlstoryi  Enacted  March  24.  1874,  Code  Amdtfl.  1873-4.  p.  285: 
repealed  April  1,  1880.  Code  AmdU.  1880  (C.  C.  P.  pt.),  p.  21. 

50  a  648,  649  (cited  with  application  of  I  617). 
Kerr's  C.  C.  P.—  7  97 
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TITLE  III. 

PERSONS   SPECIALLY  INVESTED  WITH  POWERS   OP  A 

JUDICIAL  NATURE. 

Chapter  I.     Jurors,  ff  190-264. 

II.     Court  Commissioners,  if  358,  259. 


Article  I. 

II. 

III. 

IV. 
V. 

VI. 

VII. 

VIII. 

IX. 

X. 

XI. 

XII. 


CHAPTER   I. 

JURORS. 

Jurors  in  General,  Sf  190-195. 

Qualifications  and  Exemptions  of  Jurors,  Sf  198-202. 

Of   Selectinsr   and    Returninsr   Jurors   for   Courts    of 

Record.  ||  204-^11. 
Of  Drawing:  Jurors  for  Courts  of  Record.  H  214-221. 
Of  Summoniner  Jurors  for  Courts  of  Record,  f  S  226- 

228. 
Of   Summoning:   Jurors   for   Courts    not    of    Record, 

II  230-232. 
Of  Summoning:  Jurors  of  Inquest,    |  236. 
Obedience  to  Summons,  How  Enforced,  |  288. 
Of  Impaneling:  Grand  Juries,   IS  241-243. 
Of  Impaneling:    Trial    Juries    in    Courts    of    Record. 

18  246-248. 
Of  Impaneling:  Trial  Juries  in  Courts  not  of  Record. 

SI  250.  261. 
Of  Impaneling:  Juries  of  Inquest,  {  254. 


ARTICLE    I. 
JURORS  IN  GENS2RAL. 

I  190.  Jury  defined. 

1 191.  Different  kinds   of  Juries. 

I  192.  Grand  jury  defined. 

S  193.  Trial  jury  defined. 

8  194.  Number  of  a  trial  jury. 

8  195.  Jury  of  inquest  defined. 

§  190.    JURY  DEFINED.    A  jury  is  a  body  of  men  tempo- 
rarily selected  from  the  citizens  of  a  particular  district,  and 
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Inveated  with   power  to  present  or  indict  a  person  for  a 
pobllc  offense,  or  to  try  a  qaesUon  of  fact 

HIatoiTi  Enacted  March  11.  1872;  amended  April  1.  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt).  P.  44. 

31  F.  898.  899    (cited  with  other  sections). 

Jurors  —  Irapanellner- — See  Kerr's  Cyc.  C.  C.  P.  §1241-864  and 
notes;  31  Cent.  T>ig.  col.  812,  H  681-650. 

Same  —  Qualifications  and  exemptions  —  As  to,  generally 
see  Kerr's  Cyc.  C.  C.  P.  ||  108-200  and  notes;  SI  Cent.  Digr-  col. 
449.    11265-399. 

Same  —  Selection  and  summoning^  —  As  to,  generally,  see 
Kerr's  Cyc.  C.  C.  P.  H  241-254  and  notes;  SI  Cent.  "Dig.  541, 
li  349-367. 

Jury  —  Definition  of. —  See  31  Cent.  Diet  col.  169,  |1;  12  PI. 
*  Pr.  237:  17  Encyc.  of  L.  1096;  2  Obiter  T>lg.  106,  4  W.  &  P.  3889. 

S 191.  DIFFEBEHT  KINBSh  OF  JURIES.  Juries  are  of 
three  kinds:  / 

1.  Grand  juries;  / 

2.  Trial  juries;  / 

3.  Juries  of  inquest. 

HlflitOTTi  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt),  p.  44. 

31  F.  896,  898  (cited  with  other  sections). 

i  192.  GBANB  JUBT  DEFINED.  A  grand  jury  is  a  body 
of  men,  nineteen  in  number,  returned  in  pursuance  of  law, 
from  the  citizens  of  a  county,  or  city  and  county,  before  a 
court  of  competent  jurisdiction,  and  sworn  to  inquire  of 
public  offense [s]  committed  or  triable  within  the  county,  or 
city  and  county. 

HIstarjri  Enacted  March  11,  1872;  amended  April  3,  1876. 
Code  Amdts.  1875-6.  p.  86;  April  1,  1880,  Code  Amdts.  1880  (C.  C. 
P.  Pt),  p.  44. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

54  C.  66,  66  (construed  as  amended  and  applied);  69  C.  106, 
108,  10  P.  272,  273  (applied);  92  C.  239,  261,  263.  28  P.  341,  348. 
349  (cited);  119  C.  1,  3,  50  P.  844  (construed  and  applied);  2 
C.  A.  463.  455  (cited),  458   (applied),  83  P.  580. 

Grand  jury  —  Definition  of. —  See  4  W.  &  P.  3148;  2  Obiter  Dis. 
112.    See  ante  1 190  and  note. 
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Same  —  Drawn  and  summoned  at  least  once  a  year  in  e&ch 
county. —  See  Const  1879,  art.  I,  f  8,  Hen.  G.  L.,  p.  Ixvi. 

Same  —  Impanelinfir. —  See  Kerr's  Cyc.  C.  C.  P.  H  241-243  and 
notes;  24  Cent.  Dig.  col.  2737,  {|  56-61.  See  post  S  241  and 
note. 


«  198.  TRIAL  JURY  DEFINED.  A  trial  jury  is  a  body  of 
men  returned  from  the  citizens  of  a  particular  district  before 
a  court  or  officer  of  competent  jurisdiction,  and  sworn  to  try 
and  determine,  by  verdict,  a  question  of  fact. 

HUtoryt  Enacted  March  11,  1S72;  amended  April  1,  1880, 
Code  Amdts.   1880   (C.  C.  P.  pt.),  p.  44. 

Trial  jury. —  See  8  W.  &  V.  7107. 

Trial  by  jury  —  Generally  —  As  to,  see  Kerr's  Cyc.  C.  C.  P. 
0  600-619  and  notes;  8  W.  &  P.  7103-7107. 

Same  —  Rijflit  of  —  As  to,  see  2  Obiter  Dlfir.  106;  31  Cent  Digr. 
col.    181,  ii  14-242. 

Verdict  of  jury  —  Need  not  be  unanimous,  by  provision  of 
constitution. —  See  Const.  1879,  art.  I,  17,  Hen.  G.  !».,  p.  Ixvl: 
see  also  Kerr's  Cyc.  C.  C.  P.  S  618  and  note. 

§194.  NUMBER  OF  A  TRIAL  JURY.  A  trial  Jury  shall 
consist  of  twelve  men;  provided,  that  in  civil  action?  and 
cases  of  misdemeanor,  it  may  consist  of  twelve,  or  of  any 
number  less  than  twelve,  upon  which  the  parties  may  agree 
in  open  court. 

HiBt«nrx  Enacted  March  11.  1872;  amended  April  1.  1880. 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  44. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
Constitutional    provision   permitting:   this   statute   Is  fonud   In 
Const.  1879,  art.  I,  f  37,  Hen.  G.  L.,  p.  Ixvl. 

H  195.  JURY  OF  INQUEST  DEFINED.  A  jury  of  inquest, 
is  a  body  of  men  summoned  from  the  citizens  of  a  partl<:ular 
district  before  the  sheriff,  coroner,  or  other  ministerial  officer, 
to  Inquire  of  particular  facts. 

HlBtoryi  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.   1880   (C.  C.  P.  pt.).  p.  44. 
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ARTICLB   II. 

QUALIFICATIONS    AND    EXEMPTIONS    OF    JURORS. 

1 198.    Who  competent  to  act  as  Juror. 

i  199.     Who  not  competent  to  act  as  Juror. 

I  200.     Who  exempt  from  Jury  duty.     [In   counties   with    small 

population.] 
i  201.     Who  may  be  excused. 
f  202.     Affidavit  of  claim  to  exemption. 

{  li&  WHO  COMPETEKT  TO  ACT  A8  iUROB.  A  person 
is  competent  to  act  as  Jaror  If  he  be: 

1.  A  citizen  of  the  United  States  of  the  age  of  twenty-one 
years,  who  shall  have  been  a  resident  of  the  state  one  year, 
and  of  the  county,  or  city  and  county,  ninety  days  before 
beins  selected  and  returned; 

2.  In  possession  of  his  natural  faculties,  and  of  ordinary 
intelligence,  and  not  decrepit; 

r  3.  Possessed  of  snfflclent  knowledge  of  the  English  lan- 
guage; 

4.  Assessed  on  the  last  assessment-roll  of  the  county,  or 
city' and  county,  on  property  belonging  to  him. 

Hbrtoryt  Enacted  March  11,  1872;  amended  March  23,  1876, 
Code  Amdts.  1876-6,  p.  89;  April  1,  1880,  Code  Amdts.  1880  (C.  C. 
P.  Pt.),  p.  45;  by  Code  Commission.  Act  March  8,  1901,  Stats. 
and  Amdts.  1900-1,  p.  121,  held  unconstitutional,  see  history, 
i  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  24  pars,  annotation. 

51  C.  597.  599  (applied);  58  C.  262,  266  (cited):  61  C.  548,  553 
(cited  cone,  op.);  106  C.  802,  318,  39  P.  617  (cited  With  f  199  in 
construing:  f  242);  123  C.  482,  487,  56  P.  251  (construed  and  ap- 
plied with  1199  and  11072  Pen.  C);  147  C.  546.  549.  82  P.  196 
(applied  with  fl99);  1  C.  A.  576.  581.  82  P.  972  (applied  with 
11199,  602);  5  C.  A.  462.  465,  90  P.  977.  979  (applied  with  other 
sections);  31  F.  896,  898  (cited  with  other  sections);  40  F.  451, 
452.    453    (applied). 

All  proceedings  to  be  in  Engrlish  language. —  See  ante  {185, 
post  f  1066. 

Residence  —  Generally  —  As  to,  see  Const.  1879,  art.  2,  J  4, 
Hen.  G.  L...  p.  Ixvili;  also  Kerr's  Cyc.  Pol.  C.  {  52  and  note;  31 
Cent.   Dig-,  col.  340,  |  264. 
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Rlerht  of  state  to  prescribe  qualifications  of  Jurors. —  See  2 
Obiter  DlfiT.   110. 

Rlerht  to  serve  as  juror  —  Constitutional. — See  14  L.  581,  684. 
Same  —  Not  an  Incident  of  citizenship. —  See  2  Obiter  "Dig,  109. 

§  199.  WHO  NOT  COMPETENT  TO  ACT  AS  JCBOB.  A 

person  is  not  competent  to  act  as  a  juror: 

1.  Who  does  not  possess  the  qualifications  prescribed  by 
the  preceding  section; 

2.  Who  has  been  convicted  of  malfeasance  in  office  or  any 
felony  or  other  high  crime;    or 

3.  Who  has  been  discharged  as  a  juror  by  any  court  of 
record  in  this  state  within  a  year,  as  provided  in  section  two 
hundred  of  this  code,  or  who  has  been  drawn  as  a  grand 
juror  in  any  such  court  and  eerved  as  such  within  a  year[,] 
and  been  discharged. 

4.  A  person  who  is  serving  as  a  grand  juror  in  any  court 
of  record  in  this  state  is  not  competent  to  act  as  a  trial 
juror  in  any  such  court. 

And  a  person  who  Is  serving  as  a  trial  juror  in  any  court 
of  this  state  is  not  competent  to  act  as  a  gfand  juror  in  any 
such  court. 

History  I  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  <C.  C.  P.  pt.),  p.  45;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  121,  held  unconsti- 
tutional, see  history,  |  6  ante;  March  7,  1906,  Stats,  and  Anidts. 
1905,  p.  70;  April  17,  1909.  Stats,  and  Amdts.  1909,  ch.  646.  la 
effect  June  1,  1909. 

106  C.  302,  318,  39  P.  617  (cited  with  i  198  in  construing  I  242); 
123  C.  482.  487.  56  P.  251  (applied  with  §198);  147  C.  546.  549, 
82  P.  196  (applied  with  |  198);  150  C.  665.  666,  89  P.  606  (applied); 
1  C.  A.  576,  581.  82  P.  972  (applied  with  11198,  602);  81  F.  896. 
898,  899  (cited  with  other  sections  and  applied);  40  F.  451,  452 
(applied). 

As  to  membership  in.  or  contribution  to,  a  society  for  the 
suppression  of  crime,  disqualifying  person  to  be  juror  in  crim- 
inal cause,  see  9  A.  C.  312. 

§200.  WHO  EXEMPT  FBOM  JURY  DUTY.  [IN  COUN- 
TIES  WITH  SMALL  POPULATION.]  A  person  is  exempt 
from  liability  to  act  as  a  juror  if  he  be: 
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1.  A  Judicial,  civil,  or  military  officer  of  the  United  States, 
or  of  this  state; 

2.  A  person  holding  a  county,  city  and  county;  city,  town 
or  township  office; 

3.  An  attorney  at  law,  or  the  clerk,  secretary  or  steno- 
grapher of  an  attorney  at  law; 

4.  A  minister  of  the  gospel,  or  a  priest  of  any  denomina- 
tion following  his  profession; 

5.  A  teacher  in  a  uniyersity,  college,  academy,  or  school ; 

6.  A  practicing  physician,  or  druggist, ^actually  engaged  in 
the  business  of  dl^MBSlng  medicines; 

7.  An  officer,  keeper  or  attendant  of  an  almshouse,  hos- 
pital, asylum,  or  other  charitable  institution; 

8.  Engaged  in  the  performance  of  duty  as  officer  or  attend- 
ant of  the  state  prison  or  of  a  county  jail; 

9.  Ehnployed  on  board  of  a  yessel  navigating  the  watery  of 
this  state; 

10.  An  express  agent,  mail  carrier,  or  a  superintendent, 
employee,  or  operator  at  a  telegraph  or  telephone  company 
doing  a  general  telegraph  or  telephone  business  in  this  state, 
or  keeper  of  a  public  ferry  or  toll-gate; 

11.  An  active  member  of  the  national  guard  of  California, 
or  an  active  member  of  a  paid  fire  department  of  any  city 
and  county,  city,  town,  or  village  in  this  state,  or  an  exempt 
member  of  a  duly  authorized  fire  company; 

12.  A  superintendent,  engineer,  brakeman,  motorman,  or 
conductor  on  a  railroad;  or, 

13.  A  person  drawn  as  a  Juror  in  any  court  of  record  in 
this  state,  upon  a  regular  panel,  who  has  served  as  such 
within  a  year  or  a  person  drawn  or  summoned  as  a  juror 
in  any  such  court  who  has  been  discharged  as  a  juror  within 
a  year  as  hereinafter  provided;  provided,  however,  that  in 
counties  having  less  than  five  thousand  population  the  exemp- 
tion provided  by  this  subdivision  shall  not  apply. 

[In  effeet,  when,]     Sec.  2.  This  act  shall  take  efTect  upon 

and  after  its  passage. 

Rtetoryi  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.   285;  April   8,   1876,  Code  Amdts.   1876-6. 
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p.  86;  April  1,  1880.  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  45;  March 
27,  1897.  Stats,  and  Amdts.  1897.  p.  185;  March  1905,  Stats,  and 
Amdts.  1905,  p.  71;  amended  March  22,  1907,  Stats,  and  Amdts. 
1907,  p.  886,  Kerr's  Stats,  and  Amdts.  1906-7«  p.  488. 

123  C.  482.  486.  56  P.  251  (construed  and  applied  with  i  1075 
Pen.  C). 

Director  in  irrigration  ditch,  whetlier  exempt  under  siibd.  2  of 
above  section,  raised  but  not  decided,  123  C.  482,  486,  66  P.  2R1. 

Exemption  from  jury  duty  —  As  to,  senarally,  see  31  Cent. 
Dig.  col.   448.  1261. 

Same  —  Constitutionality  of  law  providing  for. —  See  5  A.  C. 
783;  9  A.  C.  147. 

Same  —  How  claimed  —  As  to,  see  I  202,  post. 

Same  —  Who  may  raise  question  of.~^8ee  31  Cent  Dlsr.  col. 
446,    1264. 

Fireman  —  Exemption  of  —  As  to,  see  Kerr's  Cyc.  Pol.  C 
fifi  3337-3340  and  notes. 

State  militiaman  —  Exemption  of  —  As  to.  see  Kerr's  Cyc.  Pol. 
C.  S  2098  and  note. 

1120].  WHO  MAT  BK  EXCUSED.  A  juror  shall  not  be 
excused  by  a  court  for  slight  or  trivial  cause,  or  for  hard- 
ship or  inconvenience  to  his  business,  but  only  when  material 
injury  or  destruction  to  his  property,  or  of  property  intrusted 
to  him,  is  threatened,  or  when  his  own  health,  or  the  sick- 
ness or  death  of  a  member  of  his  family,  requires  his 
absence. 

History t  Enacted  March  11.  1872;  amended  April  1,  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  4S. 

See  Kerr's  Cyc.  C  C.  P.  for  4   pars.  apnoUition. 
138  C.  266,  268,  71  P.  167   (cited). 

§  208.  AFFIDAYIT  OF  CLAIM  TO  EXEMPTION.  If  a  per- 
son, exempt  from  liability  to  act  as  a  juror  as  provided  in 
section  two  hundred,  be  summoned  as  a  juror,  he  may  make 
and  transmit  his  aflddavit  to  the  clerk  of  the  court  for  which 
he  is  summoned,  stating  his  offlce,  occupation,  or  employ- 
ment; and  such  affidavit  shall  be  delivered  by  the  clerk  to  the 
judge  of  the  court  where  the  name  of  such  person  is  called, 
and  if  sufficient  in  substance,  shall  be  received  as  an  excuse 
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for  non>attendance  in  person.     The   affidavit  shall  then  be 
filed  by  the  clerk. 

History >     Enacted  March  24,  1874.  Code  Amdts.  1873-4,  p.  286; 
amended  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  46. 

As  to  object  of  section,  see  Kerr's  Cyc.  C.  C.  P.  I  202  and  note. 


ARTICLE   III. 

OF  SELECTING  AND  RETURNING  JURORS  FOR  COURTS  OF 

RECORD. 

f  204.  Jury-lists,  by  whom  and  when  to  be  made. 

i  203.  How  selection  shall  be  made. 

i  206.  Lists  to  contain  how  many  names.  . 

i  207.  '  (Repealed.) 

f  208.  List  to  be  placed  with  clerk. 

S  209.  Duty  of  clerk;  Jury  boxes. 

S  210.  Refirul&r  jurors  to  serve  one  year. 

§  211.  Jurors  to  be  drawn  from  boxes. 

iM#.  JUST.LI8TS,  BT  WMdM  AND  WHEN  TO  RE 
MADE.  In  the  month  of  January  in  each  year  it  shall  be  the 
duty  of  the  superior  court  In  each  of  the  counties  of  this 
state  to  make  an  order  designating  the  estimated  number  of 
grand  Jurors,  and  also  the  number  of  trial  Jurors,  that  will, 
in  the  opinion  of  said  court,  be  required  for  the  transaction 
of  the  business  of  the  court,  and  the  trial  of  causes  therein, 
during  the  ensuing  year;   and 

[Seieetiiig  and  listing  gnnd  Jurors  —  Filing  list]  Im- 
mediately after  said  order  designating  the  estimated  num- 
ber of  grand  Jurors  shall  be  made,  the  court  shall  select 
and  list  the  grand  Jurors  required  by  said  order  to 
serve  as  grand  jurors  in  said  superior  court  during 
the  ensuing  year,  or  until  new  lists  of  jurors  shall  be  pro- 
Tided,  and  said  selections  and  listings  shall  be  made  of 
persons  suHable  and  competent  to  serve  as  jurors,  as  set 
forth  and  required  in  sections  two  hundred  and  five  and  two 
hundred  and  six  of  this  code,  which  list  of  persons  so  selected 
shall  at  once  be  placed  in  the  possession  of  the  county  clerk; 
and 
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[Selecting  trial  Jurors.]  Immediately  after  said  order  des- 
ignating the  estimated  number  of  trial  Jurors  shall  be  made, 
the  board  of  supervisors .  shall  select,  as  provided  In  sections 
two  hundred  and  five  and  two  hundred  and  six  of  this  code, 
a  list  of  persons  to  serve  as  trial  jurors  In  the  superior  court 
of  said  county  during  the  ensuing  year,  or  until  a  new  list 
of  Jurors  shall  be  provided. 

In  counties  and  cities  and  oonntles  haying  a  population  of 

one  hundred  thousand   inhabitants  or  over,   such  selection 

shall  be  made  by  a  majority  of  the  judges  of  the  superior 

courts. 

HI«toi7i  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  AmdtB.  1878-4,  p.  286;  April  3.  1876,  Code  Amdts.  1876-6. 
p.  86;  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  46; 
March  7,  1881,  Stats,  and  Amdts.  1881,  p.  69;  March  23,  1893. 
Stats,  and  Amdts.  1893,  p.  297. 

See  Kerr's  Cyc.  C.  C.  P.  for  14  pars,  annotation. 

66  C.  36,  37  (construed  with  |i  206-209,  211);  69  C.  541,  544 
(cited  with  other  sections),  549,  11  P.  240  (applied  in  dis.  op.); 
73  C.  238,  239,  14  P.  832  (Cited):  92  C.  239,  242.  28  P.  341  (applied 
with  other  sections);  104  C.  318.  320,  37  P.  942  (cited  with  ||  296 
et  seq.);  106  C.  302,  319,  39  P.  617  (cited  with  §S  205-211);  116  a 
179,  193  (cited  with  §§205-209),  194  (applied),  195  (constitu- 
tional), 48  P.  76;  188  C.  266,  269,  71  P.  167  (applied);  146  C.  292. 
295.  78  P.  717  (applied  with  {§  206,  206);  1  C.  A.  666.  672  (grround 
of  challenge),  573  (constitutionality).  574  (construed),  82  P.  691; 
1  C.  A.  576,  581,  82  P.  972  (applied  with  §  205  and  other  sec- 
tions); 191  XT.  S.  60,  61,  48  L.  ed.  94,  95  (amendment  of  1893  con- 
stitutional). 

• 

§  205.  HOW  SELECTION  8HALL  BE  MADE.  The  selec- 
tions and  listings  shall  be  made  of  persons  suitable  and  com- 
petent to  serve  as  jurors,  who  are  assessed  on  the  last  pre- 
ceding assessment  roll  of  such  county,  or  city  and  county, 
and  in  making  such  selections  they  shall  take  the  names  of 
such  only  as  are  not  exempt  from  serving,  who  are  In  the 
possession  of  their  natural  faculties,  and  not  infirm  or  de- 
crepit, of  fair  character  and  approved  integrity,  and  of  stiand 
judgment. 

History  I  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  46;  March  7,  1881,  Stats,  and 
Amdts.  1881,  p.  70;  March  23,  1893,  Stats  and  Amdts.  1893,  p.  298. 
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See  Kerr's  Gyc  C.  C.  P.  for  3  pars,  annotation. 

69  C.  541,  544  (cited  with  other  secUons).  11  P.  240;  95  C.  425, 
426.  30  P.  581.  582  (cited);  104  C.  318,  S20  (cited  with  ||  204.  206 
et  seq.).  37  P.  942;  106  C.  302,  819  (cited  with  {|  204,  206-211),  39 
P.  617;  116  C.  179,  193  (cited  with  11204,  206-209),  194  (con- 
strued), 48  P.  75;  145  C.  292,  295.  78  P.  717  (applied  with  |i  204. 
206);  1  C.  A.  566,  572.  82  P.  691  (constitutional);  1  C.  A.  576.  581, 
82  P.  972  (applied  with  S  204  and  other  sections);  191  U.  S.  60, 
61.  48  Lu  ed.  94.  95   (amendment  of  1893  constitutional). 

Selection  of  jurors  —  How  made. —  See  Kerr's  CJyc.  C.  C.  P.  f  204 
note  pars.  7-10;  8  206  note  pars.  2.  8. 

Some  of  the  Jurors  selected  not  competent  is  no  ground  of 
chaUengre  to  the  panel. —  See  Kerr's  Cyc.  C.  G.  P.  8198  note 
pars.    8-21. 

1206.    LISTS  TO  CONTAIN  HOW  MANY  NAMES.     The 

Ufits  of  jurors,  to  be  made  as  provided  In  the  preceding;  sec- 
tion, shall  contain  the  number  of  persons  which  shall  have 
been  designated  by  the  court  in  its  order.  The  names  for 
such  lists  shall  be  selected  from  the  different  wards  or 
townships  of  the  reiqieetiye  counties  in  proportion  to  the 
number  of  inhabitants  therein,  as  nearly  as  the  same  can 
be  estimated  by  the  persons  mahins  said  lists;  and  said  lists 
Fhall  be  kept  separate  and  distinct-  one  from  the  other. 

Hisrtwrys  Enacted  March  11.  1872;  amended  April  8.  1876. 
Code  Amdts.  1875-6,  p.  87;  April  1,  1880.  Code  Amdts.  1880  (C.  C. 
P.  ptO.  P-  46;  March  7.  1881.  Stats,  and  Amdts.  1881,  p.  71. 

See  Kerr's  CJyc.  C.  C.  P.  for  6  pars,  annotation. 

56  C.  36,  37  (construed  with  88  204,  207-209,  211);  69  C.  641.  544 
(cited  with  other  sections).  11  P.  240;  104  C.  318,  820  (cited  with 
88  204.  205.  207  et  seq.).  37  P.  942;  106  C.  302,  319  (cited  with 
88  204,  205,  207-211),  39  P.  617;  116  C.  179,  193,  48  P.  75  (cited  with 
81204,  205.  207-209);  121  C.  1,  3,  53  P.  359,  41  L.  157  (applied); 
181  C.  240.  252.  63  P.  851  (applied);  138  C.  266,  269.  71  P.  167 
(applied):  145  C.  292,  295.  297,  78  P.  717  (applied  with  88  204. 
205);  1  C.  A.  566,  572.  82  P.  691  (constitutional);  191  U.  8.  60,  61, 
48  Li.  ed.  94.  95  (amendment  of  1893  constitutional). 

Construction  of  section  with  other  sections. —  See  Kerr's  Cyc. 
C  C.  P.  8  204  note  par.  1. 

%  207.    [Repealed.] 

V%mtorjt  Enacted  March  11.  1872;  repealed  April  3,  1876. 
Code  Amdts.  1875-6,  p.  87. 
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§  208.  LIST  TO  BE  PLACED  1¥ITH  CLERK.  A  certified 
list  of  the  persons  selected  to  serve  as  trial  Jurors  shall  at 
once  be  placed  in  the  possession  of  and  filed  with  the  clerk 
of  the  superior  court. 

Htntoryt  Enacted  March  11,  1872:.  amended  April  1,  1880. 
Code  Amdtfl.  1880  (C.  C.  P.  pt.),  p.  46;  March  7,  1881,  Stats,  and 
Amdts.  1881,  p.  70;  March  23,  1893,  Stats,  and  Amdts.  1893.  p.  298. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

56  C.  36.  37  (construed  with  If  204.  206.  207,  209,  211);  69  C. 
541.  544  (cited  with  other  sections).  11  P.  240;  104  C.  318,  S20 
(cited  with  11  204-6.  209  et  seq.).  37  P.  942;  106  C.  302,  319  (cited 
with  11204-206,  209-211),  89  P.  617;  108  C.  8,  12,  41  P.  281,  282 
(cited);  116  C.  179.  198,  48  P.  76  (cited  with  11204-206,  209);  1 
C.  A.  666,  575,  82  P.  691  (applied):  191  U.  S.  60,  61,  48  U  ed.  94,  95 
(amendment  of  1893  constitutional). 

Construction  of  section  in  connection  with  other  sections. — • 
See  Kerr's  Cyc  C.  C.  P.  I  204  note  par.  1. 

fiSOO.    BUTT   OF   CLERK;  JURY   BOXES.    On   receiving 

such  lists  the  county  clerk  shall  file  the  same  in  hie  office,  and 
write  down  the  names  contained  thereon  on  separate  pieces  of 
paper,  of  the  same  size  and  appearance,  and  fold  each  piece 
so  as  to  conceal  the  name  thereon.  He  shall  deposit  the 
pieces  of  paper  haying  on  them  the  names  of  the  persons 
selected  to  serve  as  grand  jurors  in  a  box  to  be  called  the 
"  grand  jury  box,"  and  those  having  on  them  the  names  of 
the  persons  selected  to  serve  as  trial  jurors  in  a  box  to  be 
called  the  "  trial  jury  box." 

History t  Enacted  March  11,  1872;  amended  April  3.  1876, 
Code  Amdts.  1875-6,  p.  87;  April  1.  1880.  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  47;  March  7.  1881,  Stats,  and  Amdts.  1881,  p.  72. 

56  C.  36.  38  (construed  with  f|  204,  206-208.  211);  69  C.  641. 
544  (cited  with  other  sections).  11  P.  240;  104  C.  318,  320  (cited 
with  18  204-208.  210  et  seq.).  37  P.  942;  106  C.  302,  319  (cited 
with  $1204-208,  210.  211).  39  P.  617;  116  C.  179,  193,  48  P.  75 
(cited  with  11204-208);  1  C.  A.  566,  575,  82  P.  691  (applied);  152 
C.  71,  73,  74,  91  P.  987,  988,  989  (applied);  191  U.  a  60,  61,  48 
L.  ed.  94   (cited  with  If  204-208.  210,  211). 

Construction  of  section  In  connection  with  other  sections.^ — 
See  Kerr's  Cyc.  C.  C.  P.  I  204  note  par.  1. 
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Ch.  I,  art.  III.]    REGULAR  JURORS  —  DRAWING.         f  §  210,  211 

S210.    REQIJLAB  JUROBS  TO  SEBYE  ONE  TEAB.    The 

persons  whose  names  are  so  returned  shall  be  known  as 
regular  jurors,  and  shall  serre  for  one  year  and  until  other 
persons  are  selected  and  returned. 


t     Enacted   March    11,    1872;    amended    April    1.    1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  P-  47. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

69  C.  541.  544  (cited  with  other  sections),  549  (applied  in  dis. 
op.).  11  P.  240;  78  C.  238,  289,  14  P.  832  (cited):  104  C.  318,  320 
(cited  with  li  204-209»  211  et  seq.),  87  P.  942;  106  C.  302,  319,  39 
P.  617  (applied);  138  C.  266,  269.  71  P.  167  (applied);  152  C.  71. 
73,  74,  75,  91  P.  987,  989  (construed  and  applied  with  other  sec- 
tions); 191  U.  S.  60.  61.  48  I.,  ed.  94   (cited  with  Si  204-208.  211). 

$  21 L  JURORS  TO  BE  DRAWN  FROM  BOXES.  The  names 
of  persons  drawn  for  grand  jurors  shall  he  drawn  from  the 
"  grand  jury  box,"  and  the  names  of  persons  for  trial  jurors 
shall  be  drawn  from  the  "trial  jury  box";  and  if,  at  the  end 
of  the  year,  there  shall  be  the  names  of  persons  in  either  of 
the  said  jury  boxes  who  may  not  have  been  drawn  during  the 
year  to  serve,  and  have  not  served  as  jurors,  the  names  of 
such  persons  may  be  placed  on  the  list  of  the  jurors  drawn 
for  the  succeeding  year. 

Wimtoryt  Enacted  April  3,  1876,  Code  Amdts.  1875-6,  p.  87; 
amended  April  1,  1860,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  47; 
March   7,   1881,  Stats,  and  Amdts.  1881,  p.   72. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

56  C.  36,  3S  (construed  with  111204.  206-209);  69  C.  541.  544.  11 
P.  240  (cited  with  other  sections);  104  C.  318,  320  (cited  with 
H  204-210),  37  P.  942;  106  C.  302.  319  (cited  with  15  204-210),  39 
P.  617:  131  C.  240,  252.  63  P.  351  (applied);  191  U.  S.  60.  61,  48 
L.  ed.  94   (cited  with  fl  204-210). 

I>eft-over  names  in  box  at  end  of  year  may  be  used. —  See 
Kerr's  Cyc.  C.  C.  P.  i  206  note  par.  5. 
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§  214  CODE  OP  CIVIL  PROCBDTTRB.     [pt.  I,  Tit.  III. 


ARTICLE  IV. 
OP  DRAWING  JURORS  FOR  COURTS  OF  RECORD. 

S  214.     Order  of  judsre  or  judges  for  drawing:  of  jury. 

I  216.     SherifT  to  be  notlfled. 

I  216.  Sheriff  and  Judgre  to  witness  drawing^.  [No  section  pro- 
vided.] 

S  217.     Drawingr,  when  to  be  adjourned.     [No  section  provided.} 

i  218.  Adjourned  drawing:  to  proceed,  when.  [No  section  pro- 
vided.] 

f  219.     Drawlngr,  how  conducted. 

f  220.     Preservation  of  ballots  drawn. 

§  221.  Copy  of  list  to  be  furnished  by  clerk,  when.  [No  sec- 
tion provided.] 

§  2U.  ORDER  OF  JUD^E  OB  JUDGES  FOR  DRAWING  OF 
JURY*  Whenever  the  business  of  the  superior  court  shall 
require  the  attendance  of  a  trial  jury  for  the  trial  of  criminal 
cases,  or  where  a  trial  jury  shall  have  been  demanded  in  any 
cause  or  causes  at  issue  in  said  court,  and  no  jury  is  in 
attendance,  the  court  may  make  an  order  directing  a  trial  jury 
to  be  drawn,  and  summoned  to  attend  before  said  court.  Such 
order  shall  specify  the  number  of  jurors  to  be  drawn,  and  the 
time  at  which  the  jurors  are  required  to  attend.  And  the 
court  may  direct  that  such  causes,  either  criminal  or  civil,  in 
which  a  jury  may  be  required,  or  in  which  a  jury  may  have 
been  demanded,  be  continued,  and  fixed  for  trial  when  a  Jury 
shall  be  in  attendance. 

History  I  Enacted  March  11,  1872;  amended  March  24,  1874. 
Code  Amdts.  1878-4,  p.  287;  April  3,  1876,  Code  Amdts.  1875-6. 
p.  88;  April  1,  1880,  Code  Amdts.  1880  <C.  G.  P.  pt.),  p.  47. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

57  C.  115.  124  (construed  and  applied);  65  C.  77,  78,  2  P.  892 
(applied);  31  P.  367  (cited  with  §592);  97  C.  171,  176,  31  P.  938. 
934  (applied);  138  C.  266,  269,  71  P.  167  (applied);  189  C.  60,  64. 
72  P.  505  (construed  and  applied);  152  C.  71,  79,  91  P.  987,  991 
(applied). 

As  to  summoning  jury,  see  Kerr's  Cyc.  C.  C.  P.  S  226  and  note. 
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Ch.  I,  art.  IV.]  DRAWINO  JURORS.  {{ 216-219 

S  SU.  SHERIFF  TO  BE  NOTIFIED.  Immediately  upon  the 
order  mentioaed  in  the  preceding  section  being  made,  the 
clerk  shall,  in  the  presence  of  the  court,  proceed  to  draw  the 
jurors  from  the  "  trial  jury  box." 

HLttorys  Enacted  March  11.  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4.  p.  287;  April  1,- 1880.  Code  Amdts.  1880  (C.  C 
P.  Pt.),  p.  47;  March  7.  1881,  Stats,  and  Amdts.  1881,  p.  72. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

55  C.  462,  463  (construed);  65  C.  77,  78,  2  P.  892  (applied). 

Order  to  clerk  to  draw,  to  be  summoned  from  the  body  of  the 
oounty,  is  substantial  compliance  with  statute. —  See  Kerr's 
Cyc.  C.  G.  P.  f  814  note  par.  S. 

§216.    SHEBIFF  AND  JUDO£  TO  WITNESS  DRAWING. 

[No  section  provided.] 

§  217.  DBAWING,  WH£N  TO  BE  ADJOURNED.  [No  sec- 
tion provided.] 

1218.    ADJOURNED    DRAWING    TO    PROCEED,   WHEN. 

[No  section  provided.] 

Htetoryt  The  above  three  sections  were  each  enacted  March 
11,  1872;  -this  "part**  was  amended  and  a  new  "part"  substi- 
tuted therefor  by  Act  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  21.  In  the  analysis  to  article  IV  of  chapter  I  of  title 
III  of  the  substituted  "part"  head-lines  are  driven  as  above  for 
the  three  ioregoing  section  numbers,  but  correspon diner  sec- 
tions, apparently,  were  not' provided;  these  sections  are,  there- 
fore, thousrht  to  have  been  repealed  by  implication,  even  thousrh 
their  omission  may  have  been  an  oversight — unless  it  was  the 
oversisbt  of  a  copyist. 

i219.  DRAWING,  HOW  CONDUCTED.  The  clerk  must 
conduct  said  drawing  as  follows: 

1.  He  must  shake  the  box  containing  the  names  of  the  trial 
jurors  so  as  to  mix  the  slips  of  paper  upon  which  such  names 
are  written  as  well  as  possible;  he  must  then  draw  from  said 
box  as  many  slips  of  paper  as  are  ordered  by  the  court. 

2.  A  Biiiivte  id  the  drawing  shall  be  entered  In  the  minutes 
of  the  court,  which  must  show  the  name  on  each  slip  of  paper 
so  drawn  from  said  jury  box. 
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8§  220,  221  CODE  OF  CIVIL  PROCEDURE.     [Pt.  I,  Tit  III. 

3.  If  the  name  of  auy  peraon  is  dmwii  from  said  box  who  Is 
deceased  or  Insane,  or  who  may  have  permanently  removed 
from  the  county,  or  who  is  exempt  from  jury  service,  and  the 
fact  shall  be  made  to  appear  to  the  satisfaction  of  the  court, 
the  name  of  such  person  shall  be  omitted  from  the  list,  and 
the  slip  of  paper  having  such  name  on  it  shall  be  destroyed 
and  another  Juror  drawn  in  his  place,  and  the  fact  shall  be 
entered  upon  the  minutes  of  the  court.  The  same  proceeding 
shall  be  had  as  often  as  may  be  necessary,  until  the  whole 
number  of  jurors  required  be  drawn. 

After  the  drawing  shall  be  completed,  the  clerk  shall  make 
a  copy  of  the  list  of  names  of  the  persons  so  drawn,  and 
certify  the  same.  In  his  certificate  he  shall  state  the  date  of 
the  order  and  of  the  drawing,  and  the  number  of  the  jurors 
drawn,  and  the  time  when  and  the  place  where  such  jurors 
are  required  to  appear.  Such  certificate  and  list  shall  be 
delivered  to  the  sheriff  for  service. 

Hlstoryt  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  O.  P.  pt.),  pp.  47-48;  March  7,  1881,  Stats, 
and  Amdts.  1881,  p.  72. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
57  C.  115,  124  (applied);  69  C.  105,  109,  10  P.  272   (applied  with 
i  241);  92  C.  239,  242,  28  P.  341.  342   (applied  with  §241). 

§220.  PBEBEBYATION  OF  BALLOTS  DBAWK.  After  a 
drawing  of  persons  to  serve  as  jurors,  the  clerk  shall  pre- 
serve the  ballots  drawn,  and  at  the  close  of  the  session  or 
sessions  for  which  the  drawing  was  had,  he  shall  replace  in 
the  proper  box  from  which  they  were  taken  all  ballots  which 
have  on  them  the  names  of  persons,  who  did  not  serve  as 
jurors  for  the  session  or  sessions  aforesaid,  and  who  are  not 
exempt  or  incompetent. 

Hlatom  Bnacted  March  11,  1872;  amended  April  3,  187e, 
Code  AmdU.  1875-6,  p.  88;  April  1,  1880,  Code  Ajndts.  1880  (G.  C. 
P.  pt.),  p.  48. 

§221.  COPY  OF  LIST  TO  BE  FUBNTSHED  BY  CLERK, 
WHEN.    [No  section  provided.] 

HUtoryi     See  "history"  to   §11116-119   supra. 
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ch.  I,  art.  v.]  SUMMONING  JURORS.  f  §  225,  226 

ARTICLE  V. 
OP   SUMMONING   JURORS  FOR  COURTS   OF  RECORD. 

I  225.  Sheriff  to  summon  jurors,  how. 

f  226.  Of  drawing  and  summoning:  jurors  to  attend  forthwith. 

I  227.  Of  summoning  jurors  to  complete  a  panel. 

i  228.  Compensation  of  elisor. 

§  22S.  SHERIFF  TO  SUMMON  JURORS,  HOW.  The  sheriff, 
as  soon  as  he  receives  the  list  or  lists  of  jurors  drawn, 
shall  summon  the  persons  named  therein  to  attend  the  court 
at  the  opening  of  the  regular  session  thereof,  or  at  such  ses- 
sion or  time  as  the  court  may  order,  by  giving  personal  notice 
to  that  effect  to  each  of  them,  or  by  leaving  a  written  notice  to 
that  effect  at  his  place  of  residence,  with  some  person  of 
proper  age,  and  shall  return  the  list  to  the  court  at  the  open- 
ing of  the  regular  session  thereof,  or  at  such  session  or  time 
as  the  jurors  may  be  ordered  to  attend,  specifying  the  names 
of  those  who  were  summoned,  and  the  manner  in  which  each 
person  was  notified. 

BUflttorrt  Bnacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  <C.  C.  P.  pt).  p.  48. 

For  the  commissioner's  note  on  this  section,  see  Kerr's  Cyc. 
C.    C.   P.   I  225,   note. 

§»«.  OF  DRAIHNG  A5D  SUMMONING  JURORS  TO 
ATTEND  FORTHWITH.  Whenever  jurors  are  not  drawn  or 
summoned  to  attend  any  court  of  record  or  session  thereof,  or 
a  sufficient  number  of  jurors  fail  to  appear,  such  court  may 
order  a  sufficient  number  to  be  forthwith  drawn  and  sum- 
moned to  attend  the  court,  or^it  may»  by  an  order  entered  in 
its  minutes,  direct  the  sheriff,  or  an  elisor  chosen  by  the 
court,  forthwith  to  summon  so  many  good  and  lawful  theirxit 
the  county,  or  city  and  county,  to  serve  as  jurors,  as  may  be 
required,  and  in  either  case  such  jurors  must  be  summoned 
in  the  manner  provided  in  the  preceding  section. 

Kerr's  C.  C.  P.—  8  118 


§  227  CODE  OP  CIVIL  PROCBDURB.     [Pt  I,  Tit.  III. 

Hlatorys  Enacted  March  11.  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  288;  April  1,  1880,  Code  Amdts.  1880  (C  C. 
P.  pt.),  p.  48. 

See  Kerr's  Cyc.  C.  C.  P.  for  28  pars,  annotation. 

46  O.  355,  356  (construed  and  applied);  47  C.  93,  95  (applied); 
47  C.  134.  136  (applied  with  5  241);  54  C.  398,  401  (applied);  59 
C.  362.  363  (applied);  66  C.  150,  151,  3  P.  622  (applied);  69  C 
105,  111,  10  P.  272,  275'(applied  with  $242);  92  C.  239,  243  (con- 
strued), 246,  258  (construed  as  to  power  to  appoint  elisor),  272 
(construed  as  to  power  conferred),  28  P.  341,  342,  347,  862;  95 
C.  425,  427,  30  P.  581,  582  (construed);  106  C  802,  318,  89  P.  617 
(applied  with  9  242);  116  C.  179,  195.  48  P.  75  (applied);  116  C. 
503.  608,  48  P.  496  (applied);  lit  C  288,  287,  54  P.  880  (con- 
strued with  14192  Pol.  C):  134  C.  436.  438,  66  P.  689,  863  (ap- 
plied): 139  C.  60,  64.  72  P.  505  (applied);  142  C.  354,  360,  75  P. 
1093    (applied). 

Elisor  —  As  to  generally,  see  Kerr's  Cyc.  C.  C.  P.  1 16  and 
note;  also  Kerr's  Cyc.  Pol.  C.  (4480  note  par.  8;  10  Bncyc.  of  Lt. 
972;  12  PI.  &  Pr.  338. 

$227.  OF  SUMMONIJNG  JUBOBS  TO  COMPLETE  A 
PANEL*  When  there  are  not  competent  jurors  ^enough 
present  to  form  a  panel  the  court  may  direct  the  sheriil,  or  an 
elisor  chosen  by  the  court,  to  summon  a  sufficient  number  of 
persons  having  the  qualifications  of  Jurors  to  complete  the 
panel  from  the  body  of  the  county,  or  city  and  county,  and 
not  from  the  bystanders;  and  the  sherlfP  or  elisor  shall 
summon  the  number  so  ordered  accordingly  and  return  the 
names  to  the  court. 

History t  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  288;  April  1,  1880.  Code  Amdts.  1880 
(C.  C.  P.  pt.),  pp.  48-49. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

59  C.  362,  363  (applied);  106  C.  302,  318,  39  P.  617  (applied 
with  11198,  199.  242);  113  C.  80.  85,  45  P.  175  (applied);  116  C. 
179,  195.  48  P.  76  (applied);  138  C.  266,  269,  71  P.  167  (applied); 
142  C.  354,  360,  75  P.  1093   (applied). 

Appointing^  elisor  to  summon  persons  to  fill  panel  of  Jury. — 
See  Kerr's  Cyc.  C.  C.  P.  I  16  and  note;  fi  226  note  pars.  1-13;  also 
Kerr's  Cyc.  Pol.  C.  I  4480  and  note  par.  8. 

Summoning  from  body  of  county  to  complete  panel  of  either 
K^rand  or  trial  Jury. —  See  Kerr's  Cyc.  C.  C.  P.  f  226  and  note 
pars.  14-23,  28. 

114 


ch.  I,  art.  VI.]  ELISOR  —  SUMMONING.  (§  228-231 

§  228.  COMPENSATIOK  OF  ELISOK.  An  elisor  who  8hall» 
hy  order  of  a  court  of  record,  suminon  persons  to  serye  as 
jurors,  shall  be  entitled  to  a  reasonable  compensation  for  his 
services,  which  must  be  fixed  by  the  court  and  paid  out  of  the 
county  or  city  and  county  treasury,  and  out  of  the  general 
fund  thereof. 

HlMtoryi  Enacted  April  3,  1876.  Code  Amdts.  1876-6,  p.  88; 
amended  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt,),  p.  49. 


ARTICLE  VI. 

OF  SUMMONING  JURORS  FOR  COURTS  NOT  OF  RECORD. 

S  230.     Jurors  for  Justices'  or  police  courts. 
I  231.     How  to  be  summoned. 
I  232.     Officer's  return. 

9»a.    JUBaBS   FOB  JUSTICES'   OB   POLICE   COUBTS. 

When  jurors  are  required  In  any  of  the  Justices'  courts,  or  in 
any  police  or  other  inferior  court,  they  shall,  upon  order  of 
the  jtistice,  or  any  one  of  the  Justices  where  there  is  more 
than  one,  or  of  the  Judge  thereof,  be  summoned  by  the  sheriff, 
constable,  marshal,  or  policeman  of  the  jurisdiction. 

BUstoiTs  Enacted  March  11,  1872;  amended  April  1,  1S80, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  4S;  amended  March  19.  1907, 
Stats,  and  Amdts.  1907,  p.  680,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.   434. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
145  C.  474,  475,  78  P.  1052  (construed  and  applied). 

§2S1«  HOW  TO  BE  SUKMONED.  QvLob.  jurors  must  be 
summoned  from  the  persons  competent  to  serre  as  jurors, 
residents  of  the  city  and  county,  township,  city,  or  town  in 
which  such  court  has  jurisdiction,  by  notifying  them  orally 
that  they  are  summoned,  and  of  the  time  and  place  at  which 
their  attendance  is  required. 

BUalorys  Ehiaeted  March'  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.)>  P.  49. 
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§  282.  OFFI€£K'S  RETUBX.  The  officer  summoning  such 
Jurors  shall,  at  the  time  fixed  in  the  order  for  their  appear- 
ance, return  it  to  the  court  with  a  list  of  the  persons  sum- 
moned indorsed  thereon. 

History t  Enacted  March  11,  1872:  amended  April  1.  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  49. 


ARTICLE  VII. 

OF    SUMMONING    JURIES    OF    INQUEST. 

S  235.     How  to  be  summoned. 

«  285.  HOW  TO  BE  SUMMONED.  Juries  of  inquest  shall  be 
summoned  by  the  officer  before  whom  the  proceedings  in  which 
they  are  to  sit  are  to  be  had,  or  by  any  sheriff,  constable,  or 
policeman,  from  the  persons  competent  to  serve  as  Jurors, 
resident  of  the  county,  or  city  and  county,  by  notifying  them 
orally  that  they  are  so  summoned,  and  of  the  time  and  place  at 
which  their  attendance  is  required. 

History  I  Enacted  March  11,  1872;  amended  April  1,*  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  49. 


ARTICLE  VIII. 
OBEDIENCE   TO   SUMMONS,   HOW   ENFORCED. 
{  238.     Attachment  and  fine. 

§238.  ATTACHMENT  AKD  FINE.  Any  juror  summoned, 
who  wilfully  and  without  reasonable  excuse  fails  to  attend, 
may  be  attached  and  compelled  to  attend;  and  the  court  may 
also  Impose  a  fine  not  exceeding  fifty  dollars,  upon  which  exe> 
cution  may  issue.  If  the  juror  was  not  personally  served,  the 
fine  must  not  be  imposed  until  upon  an  order  to  show  cause 
an  opportunity  has  been  offered  the  juror  to  be  heard. 

Hlntoryi  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  pp.  49-50. 
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ARTICLE  IX. 
OF  IMPANELING  GRAND  JURIES. 

{  241.     Grand  jury,  when  and  how  to  be  Impaneled. 

I  242.     How  constituted. 

I  243.     Manner  of  impanelinsr  prescribed  in  Penal  Code. 

iUL  GBANB  JURY,  WHEN  AKD  HOW  TO  BE  IMPAN- 
ELSB.  Bvery  superior  court,  whenever  in  the  opinion  of  the 
court  the  public  interest  requires  it,  must  make  and  file  with 
the  county  clerk,  an  order  directing  a  Jury  to  be  drawn,  and 
designate  the  number,  which,  in  case  of  a  grand  Jury,  shall 
not  be  less  than  twenty-five  nor  more  than  thirty. 

In  all  eouiities  there  shall  be  at  least  one  graad  Jury,  drawn 
and  Impaneled  in  each  year.  Such  order  must  designate  the 
time  at  which  the  drawing  will  take  place. 

[Brawteg  aad  certification  —  Persons  drawn  but  not  im- 
lianeled*]  The  names  of  such  jurors  ^all  be  drawn,  the  list 
of  names  certified  -and  summoned,  as  provided  for  drawing 
and  summoning  trial  jurors;  and  the  names  of  any  persons 
drawn,  who  may  not  be  impaneled  upon  the  grand  Jury,  may 
be  again  placed  in  the  grand  jury  box. 

Histom  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  50;  March  7,  1881.  Stats,  and 
Amdts.  1881,  p.  71;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900' 1,  p.  122,  held  unconstitutional,  see  his- 
tory, S  5  ante;  March  18,  1906,  Stats,  and  Amdts.  1905,  p.  139. 

47  C.  134,  136  (applied  with  {  226);  69  C.  105,  109,  10  P.  272,  274 
(applied  with  1219);  69  C.  541.  546  (construed),  549  (applied), 
11  P.  240;  92  C.  239,  242,  28  P.  341,  342  (appHed  with  S  219);  162 
C.  71,  75,  91  P.  987,  989  (applied):  191  U.  S.  60,  61,  48  L.  ed.  94, 
95,  24  Sup.  Ct.  Rep.  22  (applied  with  f  242). 

As  to  grand  juries  —  Generally. —  See  2  Obiter  Dig.  112;  4  W. 
ft  P.   8148. 

Same  —  Legality  of,  where  not  selected  In  accordance  with 
statute. —  See  10  A  C.  964. 

Dissolution  of  grand  Jury  by  final  adjournment  of  court. — 
See  Kerr's  Cyc  C.  C.  P.  I  204  note  pars.  12,  18. 

Drawing  and  summoning  grand  jurors. —  See  Const.  1879,  art, 
I,  {  8,  Hen.  0.  !>.,  p.  Ixvl. 
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Validity  of  errand  jury  —  Collateral  attack. —  See  Kerr's  Cyc. 
C.  C.  P.  S  204  note  par.  14. 

Same  —  Waiver  of  IrregTilarltles  In  formation. —  See  4  A.  C. 
226;  24  Cent.  Dig.  col.   2729,  iS  53-55. 

§  242.  HOW  CONSTITUTED,  When,  of  the  persons  sum- 
moned as  grand  Jurors  and  not  excused,  nineteen  are  present, 
they  shall  constitute  the  grand  jury.  If  more  than  nineteen 
of  such  persons  are  present,  the  clerk  shall  write  their  names 
on  separate  ballots,  which  he  must  fold  so  that  the  names 
cannot  be  seen,  place  them  in  a  box,  and  draw  out  nineteen  of 
them,  and  the  persons  whose  names  are  on  the  ballots  so 
drawn  shall  constitute  the  grand  Jury. 

[Ifliere  less  than  the  requisite  niimber  for  Jnrj  attemt*]  If 
less  than  nineteen  of  such  persons  are  present,  the  panel  may 
be  filled  as  provided  in  section  two  hundred  and  twenty *8ix  of 
this  code.  ^ 

[Where  more   than   nineteen   attend  —  Proeeedinir*]     And 

whenever,  of  the  persons  summoned  to  complete  a  grand  Jury, 

more  shall  attend  than  are  required,  the  requisite  number 

shall  be  obtained  by  writing  the  names  of  those  summoned 

and  not  excused  on  ballots,  depositing  them  in  a  box,  and 

drawing  as  above  provided. 

Hliitoryi  Enacted  March  11,  1872;  amended  April  S.  1876, 
Code  AmdtB.  1875-6.  p.  88;  April  1,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  50. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

54  C.  65.  66  (construed  and  applied  with  S  192);  69  C.  105,  111, 
10  P.  272  (applied  with  §  226);  92  C.  289,  258.  28  P.  341,  847  (con- 
sidered in  applying  §226);  106  C.  302,  316,  318,  39  P.  617  (con- 
strued in  connection  with  iS  193,  198,  199,  227);  134  C.  436,  437. 
66  P.  589,  863  (applied);  191  U.  S.  60,  61,  48  L.  ed.  94,  95  (applied 
with   S  241). 

S248.    MANN£B     OF     IIHTAIVELING     PRESCRIBED     IK 

PENAL  CODE.    Thereafter  such  proceedings  shall  be  had  in 

Impaneling  the  grand  Jury  as  are  prescribed  in  part  two  of  the 

Penal  Code. 

Hlatoryt  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  50. 

Penal  Code  provisions. —  See  Kerr's  Cyc.  Pen.  Code,  SI  894-901 
and  notes. 
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ARTICLE  X. 
OF    IMPANELING    TRIAX.   JURIES  IN  COURTS   OF   RECORD. 

}  246.     Cl«rk  to  call  list  of  jurors  summoned, 
i  247.     Manner  of  Impanelingr  prescribed  In  part  two. 
i  248.     In  counties  bavlnir  two  or  more  Judses,   separate  and 
common   panels. 

§  246.    CLERK  TO  CALL  LIST  OF  JUBORS  SUMMONED. 

At  the  opening  of  court  on  the  day  trial  jurors  have  been  sum- 
moned to  appear,  the  clerk  shall  call  the  names  of  those 
sammoned,  and  the  court  may  then  hear  the  excuses  of  jurors 
summoned.  The  clerk  shall  then  write  the  names  of  the 
Jurors  present  and  not  excused  upon  separate  slips  or  ballots 
of  paper,  and  fold  such  slips  so  that  the  names  are  concealed, 
and  there,  in  the  presence  of  the  court,  deposit  the  slips  or 
ballots  in  a  box,  which  must  be  kept  sealed  or  locked  until 
ordered  by  the  court  to  be  opened. 


t    Enacted   March    11,    1872;    amended   April    1,    1880, 
Code  Amdts.  1880  (C.  O.  P.  pt.),  p.  50. 

101  C.  543.  544,  86  jf.  7   (applied). 

As  to  formation  of  trial  Jury,  see  2  Obiter  Digr*  HI*  See  ante 
i  193  and  note. 

As  to  names  of  all  the  jurors  being:  In  jury-box  at  the  begin- 
ning of  the  impanelment,  see  Kerr's  Cyc.  C.  C.  P.  S  246  and  note. 

f  U7.  MA5NEB  OF  DtPANELLNG  PBESCIUBED  Uf  PART 
TWO«  Whenever  thereafter  a  civil  action  is  called  by  the 
ooart  for  trial,  and  a  Jury  is  required,  such  proceedings  shall 
be  hacl  in  impaneling  the  trial  Jury  aa  are  prescribed  in  part 
two  of  this  code.  If  the  action  be  a  criminal  one,  the  Jury 
shall  be  impaneled  as  prescribed  in  the  Penal  Code. 

BIstorys  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  61. 

Impaneling  jury  —  In  civil  actions. —  See  Kerr's  Cyc.  C.  C.  P. 
If  600-604  and  notes. 

Same  —  In  criminal  actions. —  See  Kerr's  Cyc.  Pen.  C.  If  1066- 
1088   and   notes. 
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§  248.  IN  COUNTIES  HAYING  TWO  OB  MOBE  JUDGES, 
SEPABATE  AND  COMMON  PANELS.  In  any  county  having 
two  or  more  judges  of  the  superior  court,  a  separate  panel  of 
jurors  may  be  drawn,  summoned  and  impaneled  for  each 
judge,  or  one  panel  may  be  drawn,  summoned  and  impaneled 
by  any  one  of  the  judges  for  use  in  the  trial  of  caaes  before 
any  two  or  more  of  the  judges,  as  occasion  may  require.  In 
such  counties,  when  a  panel  of  jurors  Is  In  attendance  for  ser- 
vice before  one  or  more  of  the  judges,  whether  impaneled  for 
common  use  or  not,  the  whole  or  any  number  of  the  jurors 
from  such  panel  may  be  required  to  attend  and  serve  in  the 
trial  of  cases,  or  to  complete  a  panel,  or  jury,  before  any  other 
of  the  judges.  If  one  of  the  judges  has  a  separate  panel  of 
jurors,  no  part  thereof  shall,  without  his  consent,  be  taken  to 
serve  before  another  judge. 

History  I     Enacted    March    19,    1907,    Stats,    and    Amdts.    1907. 
p.   680,   Kerr's  Stats,   and  Amdts.   1906-7,  p.  484. 


ARTICLE  XI. 

OP    IMPANELING    TRIAL    JURIES    IN    COURTS    NOT    OP 

RECORD. 

I  250.     Proceedings   in    forming   jury, 
i  261.     Manner  of  Impaneling. 

§  250.    PROCEEDINGS  IN  FORMING  JURY.    At  the  Ume 

appointed  for  a  jury  trial  in  justices',  police,  or  other  inferior 
courts,  the  list  of  jurors  summoned  must  be  called,  and  the 
names  of  those  attending  and  not  excused  mast  be  written 
upon  separate  slips  of  paper,  folded  so  as  to  conceal  the  names, 
and  placed  in  a  box,  from  which  the  trial  jury  must  be  drawn. 

Hlntorys  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  61. 

§  251.  MANNER  OF  IMPANELING.  Thereafter,  if  the  acUon 
is  a  criminal  one,  the  jury  must  be  impaneled  as  provided  In 
the  Penal  Code;  if  a  civil  one,  as  provided  in  part  two  of  this 
code. 
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History!     Bnacted    March    11.    1872;    amended    April    1,    1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  51. 

Same  —  Manner  of  in  civil  and  criminal  actions. — See  Kerr's 
Cyc.  C.  C.  P.  I  247  and  note. 


ARTICLE   XII. 

OP   IMPANELING  JURIES   OF  INQUEST. 

f  264.    Manner   of   impanelinff. 

1264*  MAMPiEB  OF  IBIPANEUN€}«  The  maaner  of  impanel- 
ing juries  of  inquest  is  prescribed  in  the  proTisions  of  the 
different  codes  relating  to  such  inquests. 

HiBt«iT<  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.)»  p.  51. 


CHAPTER  II. 

COURT  COMMISSIONERS. 

S  268.     Appointment  and  qualifications. 
i  259.     Powers  of  court  commissioners. 

§258.  APPOIKTMENT  AND  QUALIFICATIONS.  The  supe- 
rior  court  of  every  city  and  county  in  the  state  may  appoint 
six  commissioners,  to  be  designated  each  as  **  court  commis- 
sioner "  of  such  city  and  county ;  and  the  superior  court  of 
every  other  county  in  the  state  may  appoint  one  commissioner, 
to  be  designated  as  "  court  commissioner  "  of  such  county. 
Such  commissioners  shall  be  citizens  of  the  United  States,  and 
residents  of  the  city  and  county,  or  county,  in  which  they  are 
appointed,  and  hold  offices  during  the  pleasure  of  the  courts 
appointing  them. 

nimtvryt  Enacted  March  11,  1872;  amended  April  I,  1880, 
Code  Amdts.  1880  (C.  C  P.  pt.),  p.  51. 

Constitutional  provision. —  See  Const.  1879,  art.  VI.  S  14,  Hen. 
G.  Lb,  p.  Ixxiv. 
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§269.  POWEBS  OF  COURT  COMMISSIONEBS.  Every 
court  commissioner  shall  have  power: 

1.  To  hear  and  determine  ex  parte  motions  for  orders  and 
writs,  except  orders  or  writs  of  injunction  in  the  superior 
court  of  the  county,  or  city  and  county,  for  which  he  Is 
appointed;  provided,  that  he  shall  have  power  to  hear  and 
determine  such  motions  only  in  the  absence  or  inability  to  act 
of  the  judge  or  judges  of  the  superior  court  of  the  county,  or 
city  and  county; 

2.  To  take  proof  and  report  his  conclnslons  thereon  as  to  any 
matter  of  fact  other  than  an  issue  of  fact  raised  by  the  plead- 
ings, upon  which  Information  is  required  by  the  court;  but 
any  party  to  the  proceedings  may  except  to  such  report  within 
five  days  after  written  notice  that  the  same  has  been  filed,  and 
may  argue  his  exceptions  before  the  court  on  giving  notice  of 
motion  for  that  purpose; 

3.  To  take  and  approve  bonds  and  undertakings  whenever 
the  same  may  be  required  in  actions  or  proceedings  in  such 
superior  courts,  and  to  examine  the  sureties  thereon  when  an 
exception  has  been  taken  to  their  sufficiency,  and  to  administer 
oaths  and  affirmations,  and  take  affidavits  and  depositions  in 
any  action  or  proceeding  in  any  of  the  courts  of  this  state,  or 
in  any  matter  or  proceeding  whatever,  and  to  take  acknowledg- 
ments and  proof  of  deeds,  mortgages,  and  other  instruments 
requiring  proof  or  acknowledgment  for  any  purpose  under 
the  laws  of  this  state; 

4.  To  charge  and  collect  the  same  fees  for  the  performance 
of  official  acts  as  are  now  or  may  hereafter  be  allowed  by  law 
to  notaries  public  in  this  state  for  like  services;  provided,  that 
this  subdivison  shall  not  apply  to  any  services  of  such  com- 
missioner, the  compensation  for  which  is  expressly  fixed  by 
law; 

5.  To  provide  an  official  seal,  upon  which  must  be  engraved 
the  words  "  court  commissioner  "  and  the  name  of  the  county, 
or  city  and  county,  in  which  said  commissioner  resides; 

6.  To  authenticate  with  his  official  seal  his  official  acts. 

History  I  Enacted  March  11,  1872;  amended  March  9.  1878. 
Code  Amdts.  1877-8,  p.  98;  April  1,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  pp.  51-52. 
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See  Kerr's  Cyc.  C.  C.  P.  for  18  pars,  annotation. 

56  C.  464,  465  (cited  as  to  officers  who  may  administer  oaths, 
with  ii  179,  2012,  2093,  and  Pol.  C.  111028,  4118  and  4108);  56  C. 
626,  627  (cited) ;  104  C.  680,  682,  38  P.  516  (construed  as  empow- 
ering court  commissioner  to  take  acknowledfirments  to  deeds, 
consideriner  S1181);  123  C.  97,  99  (construed  not  to  empower 
court  commissioner  to  try  Issue  of  fact),  100  (cited),  55  P.  788;  128 
C.  415.  420,  60  P.  1032  (cited  as  to  officers  who  may  administer 
oaths  with  IS  179,  2012.  2093,  and  Pol.  C.  H  1028.  4118  and  4163); 
130  C.  442,  447,  62  P.  739  (construed  as  empowering  court  com- 
missioner to  take  acknowledgrment  of  deeds,  conslderini^  I  1181). 

Acknowledgrments  —  Who  may  take  —  As  to,  see  Kerr's  Cyc. 
C.  C.  P.  §179  note  pars.  1-5;  1  Cent.  Vlg.  col.  486,  fi  68-74;  1 
Decen.  Diflr.>  P-  189,  I  11. 

Affidavits  —  Who  may  administer  —  As  to,  see  Kerr's  Cyc.  C. 
C.  P.  i  179  note  pars.  6-12;  2  Cent.  Dig.  col.  13.  |i  18-27;  1  Decen. 
Dig:-,  P-  600,  I  5. 

Conduct  of  proceedings  —  Enforcing  orders  —  As  to,  see 
Kerr's  Cyc.  C.  C.  P.  §  128  subd.  2  and  note. 

Fees  —  Of  court  commissioners  and  Justices  of  the  peace  — 
Are  authorized  by  constitution. —  See  Const.  1879,  art.  VI,  f  15. 
Hen.  G.  L.,  p.  Ixxiv. 

Same  —  Of  notaries  public  —  As  to,  see  Kerr's  Pocket  Pol.  C. 
S79S. 

Judicial  powers  —  Persons  having  —  Order  enforced  before. — 
See  Kerr's  Cyc  C.  C.  P.  i  128  subd.  2  and  note. 

Oaths —  Who  may  take  and  certify  —  As  to,  see  Kerr's  Cyc. 
C.   C.  P.   I  179  note  pars.  9-12. 

References  —  Trials  by  referees  —  As  to,  see  Kerr's  Cyc  C.  C. 
P.  iS  638  et  seq.  and  notes. 

Seals  —  As  to  official  seals. —  See  Kerr's  Cyc.  C.  C.  P.  I  14  and 
note. 
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TITLE  IV. 

MINISTERIAL  OFFICERS  OF  COURTS  OF  JUSTICE. 

Chapter  1.     Of  Ministerial  Officers  Generally,  §  262. 

IT.     Secretaries    and    BalllfFs    of    the     Supreme     Court, 
li  265.  266. 
in.     Phonographic  Reporters,   if  268-274a. 


CHAPTER  I. 

OF   MINISTERIAL   OFFICERS   GENERALLY. 

1 262.     Election,    powers,    and    duties,    where    prescribed. 

§  26&.  ELECTION,  POWERS,  AND  DUTIES,  WHERE  PRE- 
SCRIBED.  The  modes  and  times  of  election,  terms,  powers, 
and  duties  of  the  attorney-general,  clerk  of  the  supreme  court. 
reporter  of  the  decisions  of  the  supreme  court,  clerks,  sheriffs, 
and  coroners,  are  prescribed  in  the  Political  and  Penal  Codes. 

Hlatoryi  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  52. 

Attorney-General  —  As  to,  see  Kerr's  Cyc.  Pol.  C.  Sf  470  et  seq. 
and  notes. 

Clerk  —  Of  supreme  court  —  As  to,  see  Kerr's  Cyc  Pol.  C. 
IS  749  et  seq.  and  notes. 

Same  —  Of  counties  —  As  to,  see  Kerr's  Cyc.  Pol.  C.  Sf  4204  et 
seq.    and    notes. 

Coroners  —  As  to,  see  Kerr's  Cyc.  Pol.  C.  Sf  4285  et  seq.  and 
notes;  Kerr's  Cyc.  Pen.  C.  f  1510  and  note. 

Reporter  of  supreme  court  —  As  to,  see  Kerr's  Cyc.  Pol.  C. 
ff  771  et  seq.  and  notes. 

Sheriffs  —  As  to,  see  Kerr's  Cyc.  Pol.  C.  f  4176  and  note;  Kerr's 
Cyc.  Pen.  C.  ff  1216  et  seq.;  ff  1601  et  seq.  and  notes. 
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CHAPTE3R  II. 

SECRETARIES   AND   BAILIFFS   OF   THE    SUPREME   COURT. 

{  265.     Appointknent. 

I  266.     Tenure   of   office,   and  duties. 

S  26&  APPOi:NTM£lf T.  The  justices  of  the  supreme  court 
may  appoint  two  secretaries  and  two  bailiffs,  who  shall  be 
citizens  of  the  United  States  and  of  this  state.  ^ 


t     Enacted    March    11,    1872;    amended    April    1.    18S0, 
Code  Amdts.  1880  (C.  C.  P.  pt>,  p.  53. 

SSee.  TENURE  OF  OFFICE,  AI«D  DUTIES.  The  secre- 
taries and  bailiffs  shall  hold  their  offices  at  the  pleasure  of 
the  justices,  and  shall  perform  such  duties  as  may  be  required 
of  them  by  the  court  or  any  justice  thereof. 


i     Enacted    March    11,    1872;    amended    April    1,    1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  53. 

83  C.  111.  118  (as  to  constitutionality),  17  A.  S.  217.  23  P.  1.  8. 
:  L..  348. 

Referred  to  by  way  of  Illustrating:  absurdity  of  proposition  in 
S3  C.    Ill,  118,  23  P.  1. 


CHAPTER  III. 
PHONOGRAPHIC  REPORTERS. 

i  268,  Phonograpliic  reporters  for  supreme  court,  where  pro- 
vided for. 

f  269.  Phonogrraphlc  reporters  for  superior  courts,  their  ap- 
pointment, and  duties. 

f  270.     Qualifications  and  test  of  competency. 

i  271.     Attention  to  duties,   reporters   pro   tempore. 

I  272.     Oath  of  offlce. 

f  273.     Reports  prima  facie  correct  statements. 

i  274.     Fees  of  official  reporters. 

i  274a.  Opinions  and  instructions  to  Jury  may  be  taken  down 
in  shorthand. 

S  274b.  Reporter's  fees  for  transcrlbingr. 

$ata    PHOKOOBAPHIC    RSPORTEBS    FOB    SUPB£M£ 
COURT,  WHERE  PROYIBEH  FOR.    Phonographic  reporters 

125 


§  269  CODE   OP  Civile  PROGEDURB.     [Pt.  I,  Tit.  IV. 

for  the  supreme  court  are  provided  for  in  part  three  of  the 
Political  Code. 

HUtory:     Enacted  April   1,   1880,   Code  Amdts.   1880    (C.   C.   P 
pt.),  p.  53. 

§269.  PUONOGBAFUIC  &£P0RT£Jt8  FOB  SUPERIOR 
COURTS,  THEIR  APPOINTMENT,  AND  DUTIES.  The  judge 
or  judges  of  any  superior  court  in  the  state  may  appoint  a 
competent  phonographic  reporter,  or  as  many  such  reporters 
as  there  are  judges,  to  be  known  as  official  reporter  or 
reporters  of  such  court,  and  to  hold  office  during  the  pleasure 
of  the  judge  or  judges  appointing  them. 

[What  to  be  taken  down  and  when.]  Such  reporter,  or  any 
one  of  them,  where  there  are  two  or  more,  must,  at  the 
request  of  either  party,  or  of  the  court  in  a  dvil  action  or 
proceeding,  and  on  the  order  of  the  court  the  district  attorney, 
or  the  attorney  for  defendant  in  a  criminal  action  or  proceed- 
ing, take  down  in  shorthand  all  the  testimony,  the  objections 
made,  the  rulings  of  the  court,  the  exceptions  taken,  all 
arraignments,  pleas  and  sentences  of  defendants  in  criminal 
cases,  the  arguments  of  the  prosecuting  attorney  to  the  jury, 
and  all  statements  and  remarks  made  and  oral  instructions 
given  by  the  judge;  and 

[Transcribing  notes  —  Certifying  and  filing.]  If  directed  by 
the  court,  or  requested  by  either  party,  must,  within  such 
reasonable  time  after  the  trial  of  such  case  as  the  court  may 
designate,  write  out  the  same,  or  such  specific  portions  thereof 
as  may  be  requested,  in  plain  and  legible  longhand,  or  by 
typewriter,  or  other  printing  machine,  and  certify  to  the  same 
as  being  correctly  reported  and  transcribed,  and  when  directed 
by  the  court,  file  the  same  with  the  clerk  of  the  court. 

History  I  Enacted  March  11,  1872,  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  288;  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  53;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  122,  held  unconstitutional,  see  his- 
tory, i  6  ante;  March  19,  1903,  Stats,  and  Amdts.  1903,  p.  234. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 
49  C.  353,  354    (construed);  64  C.   233,   234,  237,  80  P.  806,  807 
(Cited  with  other  sections);  127  C.  166,  160  (cited  with  If  269- 
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274).  59  P.  397;  127  C.  428,  42«,  59  P.  779  (cited  with  H  268.  279- 
274);  145  C.  88,  89  (cited),  40  (construed),  78  P.  244. 

Compensation  of  phonoerraphlc  reporter  —  As  to,  see  Kerr'a 
Cyc  C.  C.  P.  S  274  and  note. 

Same  —  Mandamus  to  compel  payment  by  treasurer  —  As  to, 
see  Kerr's  Cyc  C.  C.  P.  I  274,  note. 

Qualification  of  pbonosraphic  reporter  —  As  to,  see  Kerr's 
Cyc  C.  C  P.  I  270  note  par.  1. 

Reporter  of  supreme  court  —  Appointment  —  As  to.  see  Kerr's 
Poeket  Pol.  C.  f  769. 

Same  —  Duty  of  —  As  to,  see  Ken's  Peeket  PeL  G.  |  770. 

Same  —  Salary  of  —  As  to,  see  Kerr's  Cyc.  Pol.  C.  I  7S9  and 
noteu 

1270.    QUALIFICATIONS  AlfB  TEST  OF  GOMFETENCT. 

No  person  shall  be  appointed  to  the  position  of  official  re- 
porter of  any  court  in  this  state,  except  upon  satisfactory 
evidence  of  good  moral  character,  and  without  heing  first 
examined  as  to  his  competency  by  at  least  three  members 
of  the  bar  practicing  in  said  court,  such  members  to  be  desig- 
nated by  the  Judge  or  judges  of  said  court.  The  committee 
of  members  of  the  bar  so  designated  shall,  upon  the  request 
of  the  Judge  or  judges  of  said  court,  examine  any  person  as 
to  his  qualifications  whom  said  Judge*  or  Judges  may  wish  to 
appoint  as  official  reporter;  and  no  person  shall  be  appointed 
to  sach  position  upon  whose  qualifications  such  committee 
shall  not  have  reported  favorably.  The  test  of  competency 
before  such  committee  shall  be  as  follows:  the  party  ex- 
amined must  write  in  the  presence  of  said  committee  at  the 
rate  of  at  least  one  hundred  and  fifty  words  per  minute,  for 
five  consecutive  minutes,  upon  matter  not  previously  written 
by  or  known  to  him,  immediately  read  the  same  back  to  the 
committee,  and  transcribe  the  same  into  longhand  writing, 
plainly  and  with  accuracy.  If  he  pass  such  test  satisfactorily, 
the  committee  shall  furnish  him  with  a  written  certificate  of 
that  fact,  signed  by  at  least  a  majority  of  the  members  of  the 
committee,  which  certificate  shall  be  filed  among  the  rec- 
ords of  the  court.  No  official  reporter  of  any  court  or  official 
reporter  pro  tempore  shall  be  competent  to  act  as  official 
reporter  in  any  court  of  the  state  who  shall  have  failed  and 
neglected  to  transcribe  any  notes  in  a  criminal  proceeding 
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or  action  on  appeal  and  which  notes  are  required  by  law  to 
be  by  him  transcribed  until  he  shall  have  fully  completed  and 
filed  all  transcription  of  his  notes  in  any  criminal  case  on 
appeal  required  by  law  to  be  by  him  transcribed. 

Hiatoryt  Enacted  March  11,  1972;  amended  March  SO.  1874, 
Code  Amdts.  1873-4,  p.  400;  April  1,  1880.  Code  Amdts.  1880  (C. 
C.  P.  pt),  p.  53;  April  22,  1909,  Stats,  and  Amdts.  1909,  ch.  708. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
49  C.  253.  264   (cited);  64  C.  233,  234,  287,  80  P.  806,  807   (cited 
with  other  sections);  127  C.  155.  160,  59  P.  397  (cited  with  11268. 

269.  271-274);  127  C.  423,  426,  59  P.  779  (cited  with  {269  and 
§869  Pen.  C);  142  C.  441,  444,  76  P.  45   (cited). 

§271.  ATTENTION  TO  DUTIES,  REP0BTEB8  PBO  TEM- 
PORE.  The  official  reporter  of  any  superior  court  shall  attend 
to  the  duties  of  his  office  in  person,  except  when  excused  for 
good  and  sufficient  reason  by  order  of  the  court,  which  order 
shall  be  entered  upon  the  minutes  of  the  court. 

Employment  in  Ms  profesaloiial  capaelty  elsewhere  shall 
not  be  deemed  a  good  and  sufficient  reason  for  such  excuse. 

When  the  official  reporter  of  any  court  has  been  ezcsMd  in 
the  manner  provided  in^this  section,  the  court  may  appoint  an 
official  reporter  pro  tempore,  who  shall  perform  the  same 
duties  and  receive  the  same  compensation  during  the  term  of 
his  employment  as  the  official  reporter. 

niiitorys  Enacted  March  11,  1872:  amended  March  30,  1874. 
Code  AmdtB.  1873-4,  p.  400;  April  1,  1880  (C.  C.  P.  pt.),  p.  54. 

49  C.  353.  3.54  (cited);  64  C.  233.  234.  237,  30  P.  806,  R07  (cited 
with  other  sections);  127  C.  155,  160,  59  P.  397  (cited  with  ||  26fc- 

270.  272-274). 

As  to  duties  of  official  reporter,  see  Kerr's  Cyc.  C.  C.  P.  i  271 
and  note. 

8  272.  OATH  OF  OFFICE.  The  official  reporter  of  any 
court,  or  official  reporter  pro  tempore,  shall,  before  entering 
upon  the  duties  of  his  office,  take  and  subscribe  the  constitu- 
tional oath  of  office. 

UI«tory>  Enacted  March  30,  1874,  Code  Amdts.  1873-4,  p.  401; 
amended  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  54. 
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See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotations. 

49  C.  353.  354  (construed);  57  C.  650.  652  (construed);  64  C.  233. 
238  (cited);  127  C.  165.  160,  59  P.  397  (cited  with  if  268-271,  273. 
274). 

fi27t.  BEP0BX8  PBIMA  FACIE  COBBECT  STATS- 
MEKTS.  The  report  of  the  offleial  reporter,  or  official  re- 
porter pro  tempore,  of  any  court,  duly  appointed  and  sworn, 
when  transcribed  and  certified  as  being  a  correct  transcript  of 
the  testimony  and  proceedtngs  In  the  case,  is  prima  facie  evl- 
denoe  of  such  testimony  and  proceedings. 

Btec«iTi  Bnacted  March  30.  1874.  Code  Amdts.  1873-4,  p.  402; 
amended  April  1.  1880,  Code  Amdts.  1880  (C.  C.  P.  pt).  p.  54; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1.  p.  123,  held  unconstitutional,  see  history,  f  5  ante; 
March  19,  1903,  Stats,  and  Amdts.  1903.  p.  234. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars.*  annotation. 

49  C.  863.  354  (construed);  57  C.  650,  652  (construed);  73  C. 
206,  208,  209,  14  P.  781.  782  (construed);  76  C.  301,  808.  17  P.  214. 
216  (construed);  76  C.  281,  283,  18  P.  332,  333  (construed);  127  C. 
155.  160,  59  P.  397  (cited  with  ff  268-272,  274);  131  C.  472,  480. 
63  P.  775  (construed). 

Stenographer's  translation  of  notes  —  As  evidence,  see  26 
Encyc.  of  L.  780  et  seq.;  8  PI.  A  Pr.  145;  20  Cent.  Dig.  col.  1730. 
11241;  col.  1808,  |  1295;  6  W.  &  P.  4964;  7  W.  &  P.  6657. 

Same  —  Taken  through  Interpreter  stenoirrapher's  notes,  or 
transcript  thereof,  is  merely  hearsay,  and  not  admissible. —  See 
Kerr's  Cyc.  C.  C.  P.  1 1870  and  note. 

1274.  FEES  OF  OFFICIAL  BEPOBTEBS.  For  his  ser- 
vices, the  official  reporter  shall  receive  the  following  fees, 
except  In  counties  where  a  statute  prorides  otherwise: 

For  reporting  testimony  and  proceedings,  ten  dollars  per 
day,  which  amount,  when  more  than  one  case  is  reported  in 
one  day,  must  be  apportioned  by  the  court  between  the  sev- 
eral cases. 

For  transcription,  for  one  copy,  twenty  cents  per  hundred 
words;  for  two  copies  made  at  one  time,  fifteen  cents  each  per 
hundred  words;  for  three  copies  made  at  one  time,  eleven 
cents  each  per  hundred  words;  for  four  copies  made  at  one 
time,  nine  cents  each  per  hundred  words;  and  for  five  or  more 
copies  made  at  one  time,  eight  cents  each  per  hundred  words. 
Kerr's  C.  C.  P. —  9  129 
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In  criminal  cases,  the  fees  for  reporting  and  for  transcripts 

ordered  by  the  court  to  be  made  must  be  paid  out  of  the 
county  treasury  upon  the  order  of  the  court;  provided,  that 
when  there  is  no  ofScial  reporter  in  attendance,  and  a  reporter 
pro  tempore  is  appointed,  his  reasonable  expenses  for  travel- 
ing and  detention  must  be  fixed  and  allowed  by  the  court  and 
paid  in  like  manner. 

In  dvU  cases,  the  fees  for  reporting  and  for  transcripts 
ordered  by  the  eourt  to  be  made  must  be  paid  by  the  parties 
in  equal  proportions,  and  either  party  may,  at  his  option,  pay 
the  whole  thereof;  and,  in  either  case,  .all  amounts  so  paid  by 
the  party  to  whom  costs  are  awarded  must  be  taxed  as  costs 
in  the  case. 

The  fees  for  transcripts  and  copies  ordered  by  the  parties 
must  be  paid  by  the  party,  ordering  the  same. 

[Fees  to  be  advanced,  when.]    No  reporter  must  be  required 

to  perform  any  service  in  a  civil  case  until  his  fees  therefor 

have  been  paid  to  him  or  deposited  with  the  clerk  of  the 

court. 

HlAtoryi  Enacted  March  30,  1874,  Code  Amdts.  1873-4.  p.  403; 
amended  April  1,  1880.  Code  Amdts.  1880  (C.  C.  P.  pt.).  pp.  S4-5&: 
March  21,  1886.  Stats,  and  Amdts.  1884-5,  p.  218;  by  Code  Com- 
mission, Act  March  8,  1901,  held  unconstitutional,  see  history. 
I  5  ante;  March   19,   1903.  Stats,  and  Amdts.   1903,   p.  284. 

See  Kerr's  Cyc.  C.  C.  P.  for  21  pars,  annotation. 

49  C.  353.  354  (construed);  57  C.  650,  652  (construed);  59  C. 
580,  583  (applied  with  H  1083.  1034);  64  C.  283.  237  (cited  with 
other  sections),  243  (construed).  30  P.  806,  810:  68  C.  194.  195 
(cited).  198  (construed — Constitutionality  not  passed  on).  S  P. 
852;  68  C.  199.  200.  8  P.  855  (applied);  83  C.  361,  363.  364.  365.  23 
P.  357.  358  (cited);  86  C.  493.  494,  25  P.  354  (applied):  93  C.  513, 
514.  515,  29  P.  49  (amendment  of  1885  unconstitutional);  120  C 
128,  128,  52  P.  159  (construed  as  to  effect  after  amendment  de- 
clared unconstitutional);  124  C.  387,  388,  57  P.  223  (applied);  124 
C.  597,  647.  57  P.  585,  586  (amendment  of  1885  unconstitutional): 
127  C.  155,  156  (cited  as  unconstitutional).  158  (construed),  160 
(cited  with  11268-273),  159,  161,  162  (amendment  of  1885  uncon- 
stitutional). 59  P.  397;  135  C.  649.  651.  67  P.  1082  (amendment 
1885  void);  145  C.  38.  40.  78  P.  244  (cited  with  |  269);  145  C.  606, 
608,  79  P.  281,  68  L.  600  (construed  as  stood  before  amendment 
of  1880);  3  C.  A.  626,  630,  86  P.  904  (construed  with  other  sec- 
tions). 
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$274a.    OPIIflOirS  AND  IHSTBUCTIOKS  TO  JUi 
BE  TAILEM  DOWN  IN  8H0BTHAND.    Judges  of  the  & 
\  court  may  have  any  opinion  given  or  rendered  by  sue) 
^in  the  trial  of  any  action  or  proceeding,  pending  in  such 
"^  or  any  instructions  to  be  given  by  such  court  to  the 
v(  taken   down   in   shorthand   and   transciibed   by   the   olncial 
^   reporter  of  such  court; 

[By  other  than  ofiielal  reporter  ->  Cost  of,  how  paMJ  But 
If  there  be  no  ofSdal  reporter  for  such  court,  then  by  any  com- 
petent stenographer  or  typewriter,  the  cost  thereof  to  be  a 
legal  charge  against  the  county,  payable  out  of  the  general 
fund  in  the  county  treasury  in  the  same  manner  as  any  other 
claims  against  the  county,  when  properly  approved  by  the 
said  judge  so  ordering  the  same. 

History  I  Enacted  February  20,  1907,  Stats,  and  Amdts.  1907, 
p.  16,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  484. 

S274b.    BEPOBTEB'S  FEES  FOB  TBANSCBIBINa    The 

phonc^rr&phic  reporter  shall  receive  for  making  an  original 
and  three  carbon  copies  of  the  portion  of  his  notes  ordered 
transcribed,  or  transcribed  in  any  criminal  case  after  sen- 
tence, the  sum  of  thirty  cents  per  folio;  provided,  however, 
that  he  shall  receive  no  compensation  for  transcribing  any 
notes  unless  the  same  shall  have  been  transcribed  by  him 
within  the  time  provided  by  law. 

History  I  Enacted  April  22,  1909,  Stats,  and  Amdts.  1909. 
ch.   708. 
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TITLE  V.  .»  .^ 

if 

PERSONS  SPECIALLY  INVESTED  WITH  HIINISTERIAL 
POWERS  RELATING  TO  COURTS  OP  JUSTICE, 

Chapter  I.     Attorneys  and  counselors  at  law,  SS  275-299. 

n.     Other  persons  Invested  with  such  powers,  |  304. 


CHAPTER  I. 

ATTORNEYS  AND   COUNSELORS   AT   LAW. 

i  275.     Who  may  be  admitted  as  attorneys. 

f  276.     Testimonials.      Examination    before    district    courts    of 

appeal. 
S  277.     To    practise    in    all    courts.      License.      May    practise    in 

district  courts  of  appeal. 
1 278.     Oatb. 
I  279.     Non-residents,  qualifications  of  to  practise  in  this  state; 

examinations  of. 
I  280.     Clerk  to  keep  roll  of;  to  certify  list. 
I  280a.     Effect  of  diplomas  erranted  by  Hastiners  Collegre  of  the 

Law. 
I  280h.     Effect  of  diplomas  g^ranted  by  University  of  Southern 

California   College   of   Law. 
S  281.     Penalty  for  practising  without  license. 
i  282.     Duties. 
I  283.     Authority. 
f  284.     Changre  of  attorney. 
i  285.     Notice  of  chansre. 
i  286.     Death  or  removal  of  attorney. 
I  287.     Removal  and  suspension. 
I  288.     Conviction  of  felony.     [Moral  Turpitude.] 
f  289.     Proceedlngrs  for  removal   or  suspension. 
f  290.     Accusation. 
i  291.     Verification. 
S  292.     Citation. 
I  29S.     Appearance. 
I  294.     Objections  to  accusation. 
I  296.     Demurrer. 
I  296.     Answer. 
f  297.     Trial. 

I  298.     Reference  to  take  depositions. 
I  299.     Judg-ment. 
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§  276.    WHO  MAT  BE  ADMITTBD  AS  ATTOBNETS.    Any 

citizen  or  person  resident  of  this  state,  who  has  bona  fide  de- 
clared his  or  her  intention  to  become  a  citizen  in  the  manner 
required  by  law,  of  the  age  of  twenty>one  years,  of  good  moral 
character,  and  who  possesses  the  neoefssary  qualifications  of 
learning  and  ability,  is  entitled  to  admission  as  attorney  and 
counselor  in  all  the  courts  of  this  state.  All  persons  are 
attorneys  of  the  supreme  court  who  were  on  the  first  day  of 
January,  eighteen  hundred  and  eighty,  entitled  to  practise  in 
the  court  superseded  thereby. 

Hlntom     Enacted    March    11,    1872;    amended    April    1,    1878.. 
Code  Amdts.  1877-8,  p.  99;  April  1,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  56. 

See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 

86  C.  7S.  85  (applied).  21  A.  9.  17,  24  P.  846,  849.  9  Ij.  488;  151 
C.  331.  337.  90  F.  702  (cUed  with  |  170). 

Admission  of  attorneys  —  Generally  —  As  to,  see  Kerr's  Cyc. 
C.  C.   P.   if  276-278  and  notes;  3  Encyc.  of  L.   283-290. 

Same  —  Legislative  or  judicial- power  to  determine  qualifica- 
tions for. —  See  10  A.  C.  198. 

Same  —  Riglvt  to  practice  —  Privilege  and  qualifications  of 
right. —  See  10  A.  C.  198  and  cases  cited;  1  Obiter  Dig.  189;  14 
I^   581;   4   Fed.  Stats.   Ann.   556,  note. 

Attorneys  —  As  officers  of  the  court. —  See  1  W.  &  P.   633. 

Same  —  As  public  officers. —  See  17  L.  244;  2  W.  &  P.  1198;  6 
W.    &    P.    4936. 

Judgre  —  Cannot  act  as  attorney  in  court  in  which  he  Is  a 
judge. —  See  Si  171.  172  ante. 

Same  —  Same  —  Except  In  cause  In  which  he  Is  a  party  to 
the  action. —  See  8  172  ante. 

Same  —  Must  be  ajicensed  attorney. —  See  H  166,   157  ante. 

Judicial  and  ministerial  offlcera  —  Not  to  practice  law. —  See 
1171  ante;  Kerr'a  P<K>ket  Pol.  C.  |  4121. 

Same  —  Not  to  have  partner  practicing  law. —  See  I  172  ante. 

Removal  of  attorney  —  As  to  generally  and  procedure,  see 
I  277  post  and  note;  Kerr's  Cyc.  C.  C.  P.  I  287  et  seq.  and  notes. 

Same  —  A  judicial   act.— See  1   Obiter  Dig.   189. 

$27e.  TESTIMONIALS.  EXAMINATION  BEFORE  DIS« 
TRICT  COURTS  OF  APPEAL.  Every  applicant  for  admission 
as  an  attorney  and  counselor  must  produce  satisfactory  testi- 
monials of  a  good  moral  character  and  undergo  a  strict  exam- 
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ination  In  open  court  as  to  his  qualifications  by  the  Justices  of 
one  of  the  district  courts  of  appeal. 

History  I  Enacted  March  11,  1872;  amended  March  18,  1874. 
Code  Amdts.  1873-4,  p.  404;  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.)*  p.  55:  March  16,  1895,  Stats,  and  Amdts.  18«5. 
p.  56;  February  15,  1905.  Stat8§  and  Amdta.  1906.  p.  5.  Im  effect 
immediately. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  para,  annotation. 

86  C.  78,  85,  21  A.  S.  17.  24  P.  846,  849,  9  U  483  (cited);  126  C. 
77.  87.  68  P.  380  (cited  by  court  In  discussing  defendant's  lia- 
bility for  malicious  prosecution);  151  C.  331,  337.  90  P.  702  (cited 
with    i  275). 

As  to  examination  of  candidates  and  rules  as  to  admission, 
see  Kerr's  Cyc,  C.  C.   P.   ff  277,  279  and  notes. 

§  277.  TO  PRACTISE  IX  ALL  COURTS.  LICENSE.  MAT 
PRACTISE  IN  DISTRICT  COURTS  OF  APPEAL.  If.  upon 
examination,  he  is  found  qualified,  the  district  court  of  appeal, 
before  which  he  is  examined,  shall  admit  him  as  an  attorney 
and  counselor  in  all  the  courts  of  this  state,  and  shall  direct 
an  order  to  be  entered  to  that  effect  upon  its*  records,  and 
that  a  certificate  of  such  record  be  given  to  him  by  the  clerk 
of  the  court,  which  certificate  shall  be  his  license.  Every 
person  admitted  to  practise  by  a  district  court  of  appeal,  either 
upon  examination,  or  upon  the  production  of  a  license  from 
another  state,  as  provided  in  section  two  hundred  and  seventy- 
nine  of  this  code,  may  practise  as  an  attorney  In  all  of  the 
courts  of  this  state,  including  the  supreme  court;  and  every 
person  now  entitled  to  practise  in  the  supreme  court  of  this 
state  may  practise  as  an  attorney  in  any  district  court  of 
appeal. 

History t  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  66;  February  6.  1905.  Stats, 
and  Amdts.  1905,  p.  5.     In  elfect  immediately. 

86  C.  78,  86  (applied).  21  A.  S.  17,  24  P.  846,  849.  9  U  483;  146 
C.   378,   80  P.   64    (applied  with   {279). 

As  to  suspension  and  disbarment,  see  I  275  ante;  Kerr's  Cyc. 
C.  C.  P.  II  287  et  seq.  and  notes;  6  Cent.  Dig.  col.  1462.  H  47-84; 
2  Decen.  Dig.  p.  1718,  8134-61;  3  Encyc.  of  U  300,  314-316. 

Same  —  As  to  power  of  court  to  disbar,  see  6  A.  C.  990. 
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Same  —  As  to  errounds  of  disbarment,  see  post  f  287  and  note; 
8  A.  C.  847;  9  A.  C.  16S;  10  A.  C.  887;  8  Bncyc.  of  Ii.  802-810. 

Same  —  As  to  rlgrht  of  attorney  to  be  confronted  with  wit- 
nesses, see  6  A.  C.  582. 

Same  —  As  to  ri^ht  of  review  of  disbarment  proceedlngrs,  see 
10  A.  C.   544. 

S  278.  OATH*  Every  person  on  his  admission  must  take  an 
oath  to  support  the  constitution  of  the  United  States  and  the 
constitution  of  the  state  of  California,  and  to  faithfully  dis- 
charge the  duties  of  an  attorney  and  counselor  at  law  to  the 
best  of  bis  knowledge  and  ability. 

A  eertiflcate  of  sncb  oatli  must  be  indorsed  upon  the  license. 

nioiom  Enacted  March  11.  1872;  amended  April  1.  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt,),  p.  56. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

69  C.  32.  34.  58  A.  R.  545.  10  P.  47,  48  (applied  with  If  282. 
287);  75  C.  91.  92.  7  A.  &  123.  16  P.  531.  632  (applied  with  |  282): 
86  C.  78.  86,  21  A.  S.  17.  24  P.  846.  849.  9  L.  483  (applied  with 
other  sections);  149  C.  627.  636.  87  P.  98  (applied  with  i  381). 

As   to  duty  to  take  oath  and  form  of.  see  post  I  283. 

As  to  the  general  duties  and  liabilities  of  attorneys,  see 
Kerr's  Cyc.  C.  C.  P.  f  282  and  note;  5  Cent.  Dig.  col.  1663,  {|  217- 
291;  2  Decen.  Dig.  p.  1781,  11105-129(4);  3  Bncyc.  of  I*  379  et 
seq. 

f  279.  If OX-RESIBENTS,  QUALIFICATIONS  OF  TO  PBAC 
TI8E  I^r  THIS  STATE;  EXAMINATIONS  OF.  Bvery  citizen 
of  the  United  States,  or  person  resident  of  this  state,  who  has, 
bona  fide,  declared  his  intention  to  become  a  citizen  in  the 
manner  required  by  law,  who  has  been  admitted  to  practise 
law  in  the  highest  court  of  a  sister  state,  or  of  a  foreign 
country,  where  the  common  law  of  England  constitutes  the 
basis  of  Jurisprudence,  may  be  admitted  to  practise  in  all  the 
courts  of  this  state,  by  any  district  court  of  appeal,  upon  the 
prodaction  of  his  or  her  license,  and  satisfactory  evidence  of 
good  moral  character;  but  the  court  may  examine  the  appli- 
cant as  to  his  or  her  qualifications. 

SUmt9T7i  Enacted  March  11,  1872;  amended  April  1,  1878, 
Code  Amdts.  1877-8,  p.  99;  April  1,  1880.  Code  Amdts.  1880  (C.  C. 
P-  pt.),  p.  56;  February  15,  1905,  Stats,  and  Amdts.  1905,  p.  6. 
Im  eflSecC  immediately. 
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See  Kerr's*  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

61  C.  122.  123,  124  (construed  and  applied);  84  C.  163.  166.  24 
P.  156,  167  (applied);  146  C.  378.  80  P.  64  (applied  With  f  277). 

Definition  of  "State"  and  "United  States." — Bee  Kerr's  Cyc. 
C.  C.  P.  S  17  and  note:  7  W.  &  P.  6628;  8  W.  &  P.  7181. 

§280.    CLERK  TO  KEEP  KOLL  OF;  TO  CERTIFY  LIST. 

Every  clerk  of  a  district  court  of  appeal  shall  keep  a  roll  of 
attorneys  and  counselors  admitted  to  practise  by  the  court  of 
which  he  Is  clerk,  which  roll  must  be  signed  by  the  person 
admitted  before  he  receives  his  license.  Every  clerk  shall, 
each  month,  certify  to  the  clerk  of  the  supreme  court  a  list  of 
the  persons  so  admitted  during  the  preceding  month,  with 
such  other  Information  as  appears  In  regard  thereto  on  his 
roll,  and  the  clerk  of  the  supreme  court  shall  keep  a  general 
roll  of  all  the  attorneys  admitted  to  practise. 

Hlstoryi  Enacted  March  11,.  1872;  amended  April  1,  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  56;  by  Code  Commission.  Act 
March  8.  1901.  Stats,  and  AmdU.  1900-1,  p.  123,  held  unconati- 
tutional,  see  history,  f  5  ante;  February  15,  1906,  Stats,  and 
Amdts.  1905,  p.  6.     In  effect  immediately. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
86  C.  78,  86.  21  A.  S.   17,   24  P.  846,  849,  9  L.  483   (cited). 
Who  may  practice  law — The  profession  is  open  to  all  prop- 
erly quallfled. —  See  Kerr's  Cyc.   C.  C.  P.    §281  note  par.   2. 

«  2800.  EFFECT  OF  DIPLOMAS  GRANTED  BY  HASTINGS 
COLLEGE  OF  THE  LAW.  Nothing  In  this  chapter  contained 
shall  be  construed  as  a  repeal  or  modification  of  any  existing 
provision  of  law  relative  to  the  effect  of  a  diploma  granted  by 
the  Hastings  College  of  the  Law. 

History t  Enacted  February  15,  1905,  Stats,  and  Amdts.  1905. 
p.  6.     la  elfeet  immediately. 

§  280b.  EFFECT  OF  DIPLOMAS  GHANTED  BY  UNITER. 
SITT  OF  SOUTHERN  CALIFORNIA  COLLEGE  OF  LAW.    Any 

person  producing  a  diploma  of  graduation  from  the  college 
of  law  of  the  University  of  Southern  California,  or  evidence 
of  having  satisfactorily  completed  the  three  years*  course  of 
law   study  prescribed   by   the  department  of  law   of  XiOland 
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Stanford  Junior  University,  or  the  department  of  juriaprn- 
dence  of  the  Univerflity  of  California,  shall  be  entitled  to  a 
license  to  practice  law  in  all  the  courts  of  this  state,  subject 
to  the  right  of  the  chief  justice  of  the  supreme  court  of  the 
state  to  order  an  examination,  as  in  ordinary  cases  of  appli- 
cants without  such  diploma  or  other  evidence. 

Htstoryt  Gnacted  March  21,  1907,  Stats,  and  Amdts.  1907, 
p.  804.  Kerr*s  Stats,  and  Amdts.  1906>7,  p.  4S5;  amended  March 
20.  1909,  Stats,  and  Amdts.  1909,  ch.  327. 

S  281.    PENALTY  FOB  PRACTISING  WITHOUT  LICENSE. 

If  any  person  shall  practise  law  in  any  court,  except  a  Justice's 
court  or  police  court,  without  having  received  a  license  as 
attorney  and  counselor,  he  shall  be  guilty  of  a  contempt  of 
court. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  56;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  123,  held  unconsti- 
tutional, see  history,  {  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

8«  C.  78,  86.  21  A.  S.  17.  24  P.  846.  849,  9  L.  488  (applied  with 
other    sections). 

As  to  contempts  of  court,  see  Kerr's  Cyc.  C.  C.  P.  11  1209  et 
seq.    and    notes. 

As  to  justices'  courts  practitioners,  see  S  96  ante. 

$282.  DUTIES.  It  is  the  duty  of  an  attorney  and  coun- 
selor: 

1.  To  support  the  constitution  and  laws  of  the  United 
States  and  of  this  state; 

2.  To  maintain  the  respect  due  to  the  courts  of  justice  and 
judicial  officers; 

3.  To  counsel  or  maintain  such  actions,  proceedings,  or 
defenses  only  as  appear  to  him  legal  or  just,  except  the  de- 
fense of  a  person  charged  with  a  public  offense; 

4.  To  employ,  for  the  purpose  of  maintaining  the  causes 
confided  to  him,  such  means  only  as  are  consistent  with 
truth,  and  never  seelr  to  mislead  the  judge  or  any  judicial 
officer  by  an  artifice  or  false  statement  of  fact  or  law ; 
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5.  To  maintain  inviolate  the  confidence,  and  at  every  peril 
to  himself,  to  preserve  the  secrets  of  his  client; 

6.  To  abstain  from  all  oflFensive  personality,  and  to  advance 
no  fact  prejudicial  to  the  honor  or  reputation  of  a  party  or  wit^ 
ness,  unless  required  by  the  justice  of  the  cause  with  which 
he  is  charged; 

7.  Not  to  encourage  either  the  commencement  or  the  oon- 
tinuance  of  an  action  or  proceeding  from  any  corrupt  motive 
of  passion  or  interest; 

8.  Never  to  reject,  for  any  consideration  personal  to  himself, 
the  cause  of  the  defenseless  or  the  oppressed. 

History  I  Enacted  March  11.  1872;  amended  April  1,  1880. 
Code  Amdts.   1880    (C.  C.  P.  pt.;,  pp.   66-57. 

See  Kerr's  Cyc.  C.  C.  P.  for  63  pars,  annotation. 

64  C.  434.  437,  1  P.  884  (subds.  1  etc.  applied);  64  C.  529,  698, 
2  P.  418.  464  (subds.  2,  4  applied  with  {287  subd.  2  and  11209 
subds.  3.  6);  67  C.  643,  645,  8  P.  514,  616  (subd.  4  applied);  69 
C.  32,  34,  35,  58  A.  R.  545.  10  P.  47,  48  (subds.  1,  5  applied):  71 
C.  353,  373,  12  P.  289,  299.  18  P.  169  (subd.  4  applied);  75  C.  91, 
92.  16  P.  531.  632  (subd.  2  applied);  84  C.  77,  81  (subd.  2  ap- 
plied): 82  (subd.  7  applied),  24  P.  46,  47;  66  C.  78.  86,  21  A.  S. 
17,  24  P.  846.  849,  9  L.  483  (subds.  1  etc.  applied);  105  C.  471, 
477  (subd.  6  applied),  480  (subds.  2,  4  applied),  38  P.  511,  884; 
130,  C.  116,  123,  62  P.  486  (subds.  3,  4  applied);  147  C.  8,  19,  81 
P.    220    (applied). 

Defense  of  indigrent  prisoners  —  Duty  on  assignment  by 
court. —  See  Kerr's  Cyc.  Pen.  C.  f  987  and  note. 

Disbarment  for  acting  as  attorney  on  one  side  and  then  ac- 
cepting employment  In  same  case  by  the  other  party — As  to, 
see  Kerr's  Cyc.  C.  C.  P.  I  287  and  note. 

Duty  to  communicate  Information  to  client.  —  See  Kerr's 
Cyc.  C.  C.   P.   S  282  note  pars.   86-38. 

Oath  —  Duty  to  take. —  See  Kerr's  Cyc.  C.  C.  P.  f  278  and 
note. 

Privileged  communications  from  client  to  his  attorney. —  See 
Kerr's  Cyc.  C.  C.  P.  S  1881  subd.  2  and  note;  6  L.  481;  17  U  188: 
r»0  Cent.  Digr.  col.  968,  |!  747-767. 

To  communicate  Information  to  client. —  See  Kerr's  Cyc.  C. 
C.  P.  {  282  note  pars.  36-38. 

ff  288.  AUTHOR! TT.  An  attorney  and  counselor  shall  have 
authority : 
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1.  To  bind  his  client  in  nny  of  the  steps  of  an  action  or  pro- 
ceeding by  his  agreement  filed  with  the  clerk,  or  entered  upon 
the  minutes  of  the  court,  and  not  otherwise; 

2.  To  reeelTe  money  claimed  by  his  client  in  an  action  or 
proceeding  during  the  pendency  thereof,  or  after  Judgment, 
unless  a  revocation  of  his  authority  is  filed,  and  upon  the  pay- 
ment thereof,  and  not  otherwise,  to  discharge  the  claim  or 
acknowledge  satisfaction  of  the  Judgment. 

Hlstory-i  Enacted  March  11.  1872;  amended  April  1,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  67. 

See  Kerr's  Cyc.  C.  C.  P.  for  332  para,  annotation. 

60  C.  43,  53.  19  A.  R.  647  (applied);  52  C.  238.  240  (subd.  1 
applied):  53  C.  28,  29  (applied);  53  C.  663,  664  (applied);  59  C. 
476.  479  (applied);  62  C.  490.  491  (not  applicable  in  criminal 
cause);  63  C.  86,  92  (cited  In  dls.  op.);  71  C  461,  465,  12  P.  493, 
495  (subd.  1  applied);  81  C.  652,  653  (cited  erroneously  as  i  383). 
22  P.  974,  975  (erroneously  cited);  86  C.  78,  86,  21  A.  S.  17,  24 
P.  846.  849,  9  L.  483  (cited);  91  C.  488.  490,  491.  27  P.  758  (con- 
strued In  connection  with  11064);  95  C.  279.  287,  30  P.  529 
(sabd.  1  construed);  111  C.  373,  377,  43  P.  1108  (construed  and 
applied);  112  C.  603.  609.  44  P.  1074  (subd.  1  construed  and 
applied);  116  C.  487,  491  (applied);  492  (held  not  applicable  in 
dis.  op.).  48  P.  487;  117  C.  31,  35.  48  P.  980  (cited  and  con- 
sidered); 129  C.  197.  200,  61  P.  940  (cited  but  not  considered); 
129  C.  686.  689,  62  P.  315  (cited  but  not  considered);  130  C.  37. 
42.  62  P.  386.  387  (cited);  130  C.  401,  406,  62  P.  620  (applied): 
135  C  197,  201,  67  P.  784  (construed  and  applied):  143  C.  493. 
496,  77  P.  407  (construed  and  applied);  149  C.  222,  228.  86  P. 
507   (cited);  2  C.  A.  351,  365,  83  P.  456   (construed  and  applied). 

Remlttlt  damnum  —  Authority  to  enter  —  As  to,  see  Kerr's 
Cyc,  C  C.  P.  I  283  note  par.  146. 

Sipn  appeal  bond  In  name  of  client. —  See  Kerr's  Cyc.  C. 
C.  P.   i  283  note  pars.   100,  181. 

Substitution  of  attorneys. —  See  Kerr's  Cyc.  C.  C.  P.  I  284  and 
note. 

Withdrawal  of  answer  or  Appearance  —  As  to  power,  see  33 
Li.   ZIS'ZZO. 

§  284.  CHANGE  OF  ATTORNEY.  The  attorney  In  an  action 
or  special  proceeding  may  be  changed  at  any  time  before  or 
after  judgment  or  final  determination,  as  follows: 

1.  Upen  eengent  of  both  client  and  attorney,  filed  with  the 
clerk,  or  entered  upon  the  minutes; 
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2.  Upon  the  order  of  the  court,  upon  the  application  of 
either  client  or  attorney,  after  notice  from  one  to  the  other. 

History t  Enacted  March  11,  1872;  amended  March  24.  1874, 
Code  Amdts.  1878-4,  p.  289;  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  67. 

See  Kerr's  Cyc.  C.  C.  P.  for  27  pars,  annotation. 

53  C.  221,  222  (applied);  66  C.  370,  372  (applied  with  §285); 
62  C.  490,  491  (not  applicable  in  criminal  case);  65  C.  187.  193, 
3  P.  628  (held  not  applicable);  112  C.  354,  365,  44  P.  666  <ap- 
plied);  115  C.  85,  88,  46  P.  862  (subd.  2  applied  in  cone,  op.); 
118  C.  589,  590  (subd.  2  applied  —  erroneously  cited  as  I  285), 
50  P.  670  (correctly  cited);  121  C.  165,  166.  53  P.  450  (applied); 
136  C.  170,  172.  68  P.  581  (subd.  2  applied):  142  C.  526,  528,  77 
P.   1103    (construed  and  applied). 

Notice  to  opposite  party  —  Of  substitution  of  attorneys. — 
See  Kerr's  Cyc.  C.  C.  P.   |  285  and  note. 

§285.  NOTICE  OF  CHANGE.  When  an  attorney  is 
changed,  as  provided  in  the  last  section,  written  notice  of 
the  change  and  of  the  substitution  of  a  new  attorney,  or  of 
the  appearance  of  the  party  in  person,  must  be  given  to  the 
adverse  party.  Until  then  he  must  recognize  the  former 
attorney. 

Hlntoryi  Enacted  March  11,  1872:  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  57. 

See  Kerr's  Cyc.  C.  C.  P.   for  6   pars,  annotation. 

53  C.  221,  222  (applied);  56  C.  370.  372  (applied  with  i  284);  56 
C.  489,  490  (applied);  62  C.  490.  491  (not  applicable  in  criminal 
case):  65  C.  187,  193,  3  P.  628  (held  not  applicable);  119  C.  107. 
108.  50  P.  1060  (applied  to  service  of  notice  of  default  judg- 
ment under  |  473  [erroneously  cited  as  |  472  —  correctly  cited 
50   P.   1060J,   with    IS  1011,   1015). 

§286.    DEATH  OR  REMOVAL  OF  ATTORNEY.    When  an 

attorney  dies,  or  is  removed  or  suspended,  or  ceases  lo  act 

as  such,  a  party  to  an  action,  for  whom  he  was  acting  as 

attorney,  must  before  any  further  proceedings  are  had  against 

him,  be  required  by  the  adverse  party,  by  written  notice,  to 

appoint  another  attorney,  or  to  appear  in  person. 

History  I  Enacted  March  11,  1872;  amended  April  1.  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  57. 
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Ch.   1.1  REMOVAL.    BTO.  —  aROXTNDB    OF  §287 

See  Kerr's  Cyc.  C  C.  P.  for  2  pars,  annotstton. 

ISO  a  298.  289.  83  P.  518   (cited). 

Death  of  one  of  Arm  of  lawyers  representing  party  in  action 
—  As  to  effect  of.  see  Kerr's  Cyc.  C.  C.  P.  1 288  note  pars. 
68-71. 

S287.  BEMOTAL  AND  SUSPEKSIO^.  An  attorney  and 
counselor  may  be  removed  or  suspended  by  the  supreme 
court,  or  any  department  tliereof,  or  by  any  superior  court 
of  the  state,  for  either  of  the  following  causes,  arising  after 
his  admission  to  practice: 

1.  His  conyietlon  of  a  felony  or  misdemeanor  involving 
moral  turpitude,  in  which  case  the  record  of  conviction  shall 
be  conclusive  evidence; 

2.  Wilfal  disobedience  or  violation  of  an  order  of  the  court 
requiring  him  to  do  or  forbear  an  act  connected  with,  or  in 
the  course  of  his  profession,  which  he  ought  in  good  faith  to 
do  or  forbear,  and  any  violation  of  the  oath  taken  by  him. 
or  of  his  duties  as  such  attorney  and  counselor; 

3.  CormpUy  or  wilfnlly  and  without  authority  appearing 
as  attorney  for  a  party  to  an  action  or  proceeding; 

4.  Lendiiig  his  mume  to  be  used  as  attorney  and  counselor 
by  another  person  who  is  not  an  attorney  and  counselor. 

[Jadgment  or  order  of  removal,  etc#— Beview  on  appeal.] 
In  all  cases  where  an  attorney  is  removed  or  suspended  by 
a  superior  court,  the  Judgment  or  order  of  removal  or  sus- 
pension may  be  reviewed  on  appeal  by  the  supreme  court. 

History  I  Gnacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  289;  April  1,  1880,  Code  Amdts.  1880 
-(C  C.  P.  pt.),  p.  57;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900*1,  p.  134,  act  held  tinconstltutioaal,  see 
history,  f  6  ante. 

See  Kerr's  Cyc.  C  C.  P.  for  70  pars,  annotation. 

61  C.  122,  123  (cited),  127  (applied);  61  C.  128.  130  (applied); 
64  C.  529,  598  (subd.  2  applied  with  (  282  subds.  2,  4  and  t  1209 
subds.  3,  6),  2  P.  418,  464;  8  P.  657  (applied);  4  P.  1192  (cited); 
67  C.  353,  858  (applied),  7  P.  724;  69  C.  32,  34  (applied  with 
I  282),  59  (applied  with  1 162  Pen.  C),  58  A.  R.  545,  10  P.  47,  48, 
62;  78  C.  307,  308  (cited  in  construing  |  299),  12  A.  S.  55,  20  P. 
674;  86  C.  78,  86  (applied  with  other  sections),  87  (construed), 
21  A.  S.  17,  24  P.  486,  489,  9  U  488;  26  P.  687,  688  (construed); 
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107  C.  78.  82.  83.  40  P.  33  (applied);  114  C.  367.  368  (applied). 
55  A.  S.  72.  46  P.  172;  123  C.  622.  523  (subd.  1  applied).  66  P. 
448;  146  C.  600.  80  P.  1080  (applied);  147  C.  8»  12  (cited).  14 
(applied),   81   P.   220. 

Disbarment  and  suspension  of  attorneys  —  As  to.  generally, 
see  ante  I  277  and  note;  13  L.  767;  1  Obiter  Dlgr.   189-192. 

Same  —  j\b  to  grrounds  of,  see  ante  i  277  and  note. 

Same  —  Bad   or  fraudulent   motive  —  Necessity   of   to   Justify. 

—  See    18    L.    401. 

Same  —  Defending  criminal  suit  instituted  by  himself  or 
partner  —  Forfeiture  of  license. —  See  Kerr's  Gyc,  Pen.  C.  I  162 
and  note. 

Same  —  For  crime  —  Acquittal  of  attorney  of  criminal  charge, 
as  defense  to. — See  10  A.  C.  887. 

Same  —  Same  —  Conviction  of  attorney  as  condition  precedent 
for. —  See  8  A.  C.  487. 

Same  —  Effeot  of  appeal  from  conviction  on  proceedings  to 
disbar  or  suspend  an  attorney. —  See  Kerr's  Cyc.  C.  C.  P.  f  288 
and    note. 

Same  —  Effect  on  disbarment  proceedings  of  appeal  from 
conviction  of  crime  or  misdemeanor. —  See  Kerr's  Cyc.  C.  C.  P. 
i  288  and   note. 

Same  —  Power  of  court  with  reference  to. —  See  5  A,  C.  990. 

Same  —  Right  of  attorney  —  To  be  confronted  with  witnesses 
against  bim. —  See   6  A.  C.   582. 

Same  —  Same  —  To  malte  defense.— See  Kerr's  Cyc.  CJ.  C.  P. 
H  292    et  seq.  and  notes. 

Same  —  Same  —  To  review  on  conviction  and  sentence  of. — 
See   10  A.   C.   544. 

Same  —  Statute  of  limitations  barring  civil  or  criminal  action 

—  Effect  on  proceedings  for. —  See  Kerr's  Cyc.  C.  C.  P.  I  312 
note  par.  98. 

Same  —  When  Judgment  of  Is  to  be  entered. —  See  Kerr's  Cyc. 
C.  C.  P.  I  299  and  note  par.  1. 

§288.  CONYICTION  OF  FELONY.  [MORAL  TUBPI- 
TUDE.]  In  case  of  the  conviction  of  an  attorney  or  coan- 
selor  of  a  felony  or  misdemeanor,  involving  moral  turpitude, 
the  clerk  of  the  court  In  which  such  conviction  is  liad  shall, 
within  thirty  days  thereafter,  transmit  to  the  supreme  court 
a  certified  copy  of  the  record  of  conviction. 

Hiatorys  Enacted  March  11,  1872;  amended  April  1.  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  57. 

See  Kerr's  Cyc.  a  C.  P.  for  3  pars,  annotation. 


ch.  I.]  ACX:U8ATION  —  VERIFICATION.  {{289-292 

€€  a  400,  6  P.  <g6,  687  (applied);  12S  a  62S.  623.  60  P.  448 
(applied  with  11519,  624  Pen.  C);  151  C.  711,  721.  91  P.  598 
(construed    and    applied). 

1289.  FBOCEEDlirGS  FOfi  BEMOYAL  OR  SUSPEN- 
SIGN.  The  proceedings  to  remove  or  suspend  an  attorney 
and  coanselor,  under  the  first  subdlylsion  of  section  two  hun- 
dred and  eighty-seven,  must  be  taken  by  the  court  on  the 
receipt  of  a  certified  copy  of  the  record  of  conviction.  The 
pro<;eeding8  under  the  second,  third,  or  fourth  subdivisions 
of  section  two  hundred  and  eighty-seven  may  be  taken  by 
the  court  for  the  matters  within  its  knowledge,  or  may  be 
taken  upon  the  information  of  another. 

WUmiwyt  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  58. 

Information  and  verlflcatlon  of  —  By  another. —  See  Kerr's 
Cyc  C  C.  P.  f  i  290,  291  and  notes. 

i29e.  ACCUSATION.  If  the  proceedings  are  upon  the 
information  of  another,  the  accusation  must  be  in  writing. 

Hlfltorjrs  Enacted  March  11.  1872;  amended  April  1,  1880, 
Code  Amdta.  1880  (C.  C.  P.  pt.),  p.  68. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  para,  annotation. 
58  C.    il9,  41    Capplied  with    I  291);   102  C.  467,  36   P.   812    (ap- 
plied  with    i291). 

9  291.  YEBIFICATIOX.  The  accusation  must  state  the 
matters  charged,  and  be  verified  by  the  oath  of  some  person 
to  the   effect  that  the  charges  therein  contained   are   true. 

HtetaxTt  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  58. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

58  C.  39,  40  (cited),  41  (applied  with  1290);  102  C.  467,  36  P. 
812  (applied  with  1290);  147  C.  8,  9,  10,  81  P.  220  (applied). 

Verification  —  As  to,  generally,  see  Kerr's  Cyc.  C.  C.  P.  S  290 
note  pars.  %,  4. 


1     {292.    CITATIOBT.     Upon    receiving    the    accusation,    the 
\omirt  shall  make  an  order  requiring  the  accused  to  appear 
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and  answer  it  at  a  specified  time,  and  shall  cause  a  copy  of 
the  order  and  of  the  accusation  to  be  served  upon  the 
accused  at  least  five  days  before  the  day  appointed  in  the 
order. 

Ulatoryi  Enacted  March  11,  1872;  amended  April  1.  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  58. 

§29S.  APPEARANCE.  The  accused  must  appear  at  the 
time  appointed  in  the  order,  and  answer  the  accusation, 
unless,  for  sufficient  cause,  the  court  assign  another  day  for 
that  purpose.  If  he  do  not  appear,  the  court  may  proceed 
and  determine  the  accusation  in  his  absence. 

Hlstoryt  Enacted  March  11.  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  58. 

Appearance  —  On  behalf  of  an  infant  or  incompetent. —  See 
32  L.   681. 

Same  —  Unauthorized  —  Effect  of. —  See  9  L.  844;  21  Lu  848. 
Same  —  Withdrawal  of. —  See  33  L.  315-318. 

§  294.    OBJECTIONS  TO  ACCUSATION.    The  accused  may 

answer  to  the  accusation  either  by  objecting  to  its  sufliciency 

or  denying  it. 

niatoir:  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  58. 

§  29o.  DEMUBBEB.  If  he  object  to  the  sufficiency  of  the 
accusation,  the  objection  must  be  in  writing,  but  need  not 
be  in  any  specific  form,  it  being  sufficient  if  it  presents 
intelligibly  the  grounds  of  the  objection.  If  he  deny  the 
accusation,  the  denial  may  be  oral  and  without  oath,  and 
must  be  entered  upon  the  minutes. 

HIntoiTi  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  58. 

§  296.  ANSWEB*  If  an  objection  to  the  sufficiency  of  the 
accusation  be  not  sustained,  the  accused  must  answer  within 
such  time  as  may  be  designated  by  the  court. 

HIstoryt  Enacted  March  11,  1872:  amended  March  24.  1874. 
Code  Amdts.  187S-4.  p.  290;  April  1,  1880,  Code  Amdts.  1880 
(C.   C.  P.  pt),  p.   58. 
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131^.  TIUAL.  If  the  accused  plead  suilty,  or  refuee  to 
answer  the  accusation,  the  court  shall  proceed  to  Judgment 
of  removal  or  suspension.  If  he  deny  the  matters  charged, 
the  court  shall,  at  such  time  as  it  may  appoint,  proceed  to 
try  the  accusation. 

History t  Enacted  March  11.  1872;  amended  April  1.  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  58. 

114  C.  367.  370  (applied).  55  A.  S.  72.  46  P.  172. 
Trial  by  court,  provided  for  in  above  section,  is  constitutional, 
114  C.  367,  370,  46  P.  172. 

i  29S.  KEFERBNCE  TO  TAKE  DEPOSITIONSk  The  court 
may,  in  its  discretion,  order  a  reference  to  a  committee  to 
take  depositions  in  the  matter. 

WUmtaryt  Enacted  March  11.  1872;  amended  April  1,  ISM. 
Code  Amdtfl.  1880  (C.  C.  P.  pt.).  p.  58. 

3   P.    657    (cited). 

9  299.  JUDGMEHT.  Upon  conviction,  in  cases  arising 
under  the  first  subdivision  of  section  two  hundred  and 
eighty-seven,  the  judgment  of  the  court  must  be  that  the 
name  of  the  party  shall  be  stricken  from  the  roll  of  attorneys 
and  counselors  of  the  court,  and  that  he  be  precluded  from 
practising  as  such  attorney  or  counselor  In  all  the  courts  of 
this  state;  and  upon  conviction  in  cases  under  the  other  sub- 
divisions of  that  section  the  Judgment  ol  the  oonrt  may  be 
according  to  the  gravity  of  the  offense  charged;  deprivation 
of  the  right  to  practise  as  attorney  or  counselor  in  the 
courts  of  this  state  permanently,  or  for  a  limited  period. 

Hlstoryt  Enacted  March  11,  1872;  amended  March  24,  1874-. 
Code  Amdte.  1878-4.  p.  290;  April  1,  1880.  Code  Amdts.  1880 
<C.  C.  P.  pt.),  p.  68. 

See  Kerr's  Cyc  C.  C.  P.  tor  3  para,  annotatien. 

67  C.  511.  514.  8  P.  52.  64  (applied);  78  C.  599.  601.  602.  15  P. 
302  (applied):  78  a  307,  308  (oonstrued),  12  A.  S.  56.  20  P.  674; 
107  C.   78.   82   (applied).  40  P.   88. 

Judgment  —  Right  of  attorney  to  review  of,  of  suspension 
or  disbarment — See  10  A.  C.  544. 

Kerr's  C.  C.  P.— 10  146 


8  304  CODE   OP  CIVITj  PROCRDURE.     [Pt  I,  Tit.  V. 

Same  —  Uncertain  or  indeterminate  —  As  to,  see  Kerr's  Cyc. 
C.  O.  P.  S  287  note  par.  29. 

Same  —  What  may  be  entered. —  See  Kerr's  Cyc.  C.  C.  P.  |  287 
note  pars.  27,   28. 


CHAPTER    II. 

OTHER  PERSONS  INVESTED  WITH  SUCH  POWERS. 

i  304.     Receivers,  executors,  administrators,  and  guardians. 

§S04.  RECEIYEBS,  EXECUTORS,  ADMINISTRATORS, 
AND  GUARDIANS.  The  appointment,  powers,  and  duties  of 
receiyers,  executors,  administrators,  and  guardians  are  pro- 
vided for  and  prescribed  in  parts  two  and  three  of  this 
code. 

History  I  Enacted  March  11,  1872;  amended  April  1.  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  59;  repealed  by  Code  Com- 
mission, Act  March  8,  1901,  act  held  unconstitutionai,  see  his- 
tory, f  5  ante. 

See  Kerr's  Cyc.  C,  C.  P.  for  4  pars,  annotation. 

86  C.  626.  627   (construed). 

Executors  and  administrators  —  As  to,  see  Kerr's  Cyc.  C.  C 
P.  II  1349  et  seq.  and  notes. 

Same  —  In  case  of  death,  insanity,  or  conviction  of  former 
administrator  of  an  infamous  oCTense. —  See  1  Churck'a  New  Pro- 
bate Law  and  Practice  p.  473. 

Same  —  Of  administrator  with  will  annexed,  eflTect  of. —  See 
1  Chorcli**  VTew  Probate  I«aw  amd  Praetlee  p.   474. 

Same  —  Of  another  in  case  of  revocation  of  letters. —  See  2 
Cliurcb's  Xew  Probate  Law  and  Practice  p.  467. 

Same  —  Upon  revocation  of  power  and  authority  of  former 
administrator. —  See  1  Chnreb'a  New  Probate  Law  asd  Prae- 
tlee p.  473. 

Guardians—  As  to;  see  Kerr's  Cyc.  C.  C.  P.  ||  1747  et  seq.  and 
notes. 

Same  —  Here,  notwith  standing  foreigrn  guardian. —  See  1 
Chnreb'a  New  Probate  Law  and  Practice  p.    1«8. 

Same  —  Of  another,  in  case  of  revocation  of  letters. —  See  2 
Cbnrch'n  New  Probate  Law  and  Praetlee  p.   1467. 

Receivers  — As  to,  see  Kerr's  Cyc.  G.  C.  P.  ||  564  et  seq.  and 
notes. 
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PART  II. 

OF  CIVIL  ACTIONS. 

Title  I.     Of  the  Form  of  Civil  Actions,  §§  307-309. 
n.     Time  of  Commencing  Civil  Actions,  §§  312- 

363. 
m.     Parties  to  Civil  Actions,  §§  367-390. 
IV.    Place  of  Trial  of  Civil  Actions,  §§  392-400. 
v.    Manner  of  Commencing  Suit,  §§  405-416. 
TL     Pleadings  in  Civil  Actions,  §§  420-476. 
VII.     Provisional    Remedies    in    Civil    Actions, 

§§  478-574. 
Vlll.     Trial    and    Judgment    in    Civil    Actions, 
§§  577-680y2. 
IX.     Execution  of  the  Judgment  in  Civil  Actions, 

SS  681-721. 
X.     Actions  in  Particular  Cases,  §§  726-827. 
Proceedings  in  Justices'  Courts,  §§  832-926. 
Proceedings    in    Civil    Actions    in    Police 
Courts,  §§  929-933. 
XTTT.     Appeals  in  Civil  Actions,  §§  936-980. 
Xnr.     Miscellaneous  Provisions,  §§  989-1059. 
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TITLE  I. 

OF  THE  FORM  OF  CIVIL  ACTIONS. 

S  307.     One  form  of  civil  action  only. 
I  308.     Paxtlea  to  actions,  how  desisrnated. 
^  I  309.     Special  issues  not  made  by  pleadings,  how  tried. 

§  807.  ONE  FORM  OF  CIYIL  ACTION  ONLY.  There  is  in 
this  state  but  one  form  of  civil  actions  for  the  enforcement 
or  protection  of  private  rights  and  the  redress  or  preven- 
tion of  private  wrongs. 

Hlatoir:     Enacted  March  11.  1872. 

See  Kerr's  Cyc.  C  C.  P.  for  S9  pars,  annotation. 

1  C.  167,  173  (source  of  section);  69  C.  255,  267,  10  P.  674  (con- 
strued); 76  a  519.  521»  17  P.  $1Z,  674  (applied);  88  C.  487,  443 
(construed  and  applied),  22  A.  S.  314,  26  P.  203,  205,  13  L.  137; 
93  C.  55,  57,  28  P.  795.  796  (applied  with  {426);  99  C.  167.  171 
(applied).  37  A.  S.  45,  88  P.  864;  106  C.  403.  408  (applied),  45 
A.  a  50,  38  P.  1108,  80  U  786;  106  C.  661.  657,  40  P.  S  (applied); 
117  C.  1.  6  (cited  with  other  sections),  59  A.  S.  158,  48  P.  804: 
126  a  628.  684  (applied  With  1426),  69  P.  122;  150  C.  624,  628. 
89  P.  699   (cited);  28  F.  228,  224  (cited);  108  F.  914,  917  (cited). 

JBffect  of  this  proviston  of  code  —  As  to.  see  Kerr's  C^c.  C.  C. 
P.  f  426  and  note.  « 

IM6.    PABTIES  TO  ACTIONS,  HOW  l^ESIONATED.    In 

such   action  the  party  complaining  is  known  as  the  plain- 
tiff, and  the  adverse  party  as  the  -defendant. 

History t     Snacted  March  11,  1872. 
127  C.  680,  687,  60  P.  424  (erroneously  cited  for  C.  C). 

9909.    SPECIAL   ISSUES   NOT   HADE   BY   PLEADINGS, 

HOW  TBIED.     A  question  of  fact  not  put  in  issue  by  the 

pleadings  may  be  tried  by  a  jury,  upon  an  order  for  the 

trial,  stating  dlBtinctly  and  plainly  the  question  of  fact  to 

be  tried;    and  such  order  is   the  only  authority  necessary 

for  a  trial. 

-»«    Ulsiwm     Bnacted  March  11,  1872. 

«7  C.  59,  62,  7  P.  123  (cited). 
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TITLE  II. 

OF  THE  TIME  OF  COMMENCING  CIVIL  ACTIONS. 

Chapter  I.     The  Time  of  Commenclngr  Actions  In  General,  |  312 
II.     The  Time  of  Commencingr  Actions  for  the  Recovery 
of  Real  Property,   li  315-328. 

III.  The  Time  of  Commencing  Actions  Other  than   for 

the  Recovery  of  Real  Property,  if  335-349. 

IV.  General  Provisions  as  to  the  Time  of  Commencing 

Actions,   Si  350-363. 


CHAPTER    I. 

THE   TIME  OF  COMMENCING  ACTIONS   IN   GENERAL^ 

i  312.     Commencement  of  civil  actions. 

f812.  COMMENCEMENT  OF  CIVIL  ACTIONS.  Civil  ac- 
tions, without  exception,  can  only  be  commenced  within  the 
periods  prescribed  in  this  title,  after  the  cause  of  action 
shall  have  accrued,  unless  where,  in  special  cases,  a  differ- 
ent limitation  is  prescribed  by  statute. 

Hiaioryt     Bnacted    March    11,    1872;    amended    February    28, 

1897,  Stats,  and  Amdts.  1897,  p.  16. 

See  Kerr's  Cyc.  C.  C.  P.  for  167  para  annotation. 

54  C.  149,  150  (erroneously  cited  for  C.  C.  54  C.  149,  160):  74 
C.  478,  479.  16  P.  252  (cited  With  |  337.  plea  not  sustained):  89 
C.  536,  638,  28  A.  S.  600.  86  P.  1097  (pleaded  with  ff  318.  886); 
92  C.  625,  629,  28  P.  805,  806  (construed  with  other  sections): 
99  C.  608,  606.  34  P.  219  (applied  with  other  secUons);  99  C. 
612.  614,  37  A.  S.  87,  34  P.  336  (cited  as  to  statutes  of  limita- 
tion); 115  C.  170.  172,  46  P.  928  (plea  of  with  Other  sections 
sustained);  121  C.  194,  198,  68  P.  668  (applied  with  11886,  887); 
184  a  467,  468,  470,  86  A.  &  290,  86  P.  680  (applied  with  other 
sections);  143  C.  221,  223,  77  P.  66  (construed  and  applied):  144 
C.  246,  248,  249,  77  P.  906  (applied  with  ||  836,  887);  147  C. 
664,  668,  109  A.  &,  162,  82  P.  202  (applied);  148  C.  287.  298,  298. 
113  A.  S.  253,  83  P.  36  (applied);  1  C.  A.  619,  620,  622,  82  P.  977 
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(construed  with  1 163) ;  20  F.  188,  189  (oonatnied  and  applied, 
with  other  sections,  to  an  action  to  recover  delinquent  taxes). 

As  to  law  KOverninfiT  on  changre  of  period  of  limitation,  see 
Kerr's  Cyc.  C.  C.  P.  |4  note  pars.  4-6;  also  I  9  note  pars.  5,  €. 
See  also  33  Cent.  Di^.  col.  157,  f  88. 

Community  property  kept  by  surviving  spouse,  he  becomes 
trustee  for  heirs  of  deceased  spouse. —  See  Kerr's  Cyc.  Civ.  C. 
if  862,  853  and  notes.  See  Kerr's  Cyc  C  C.  P.  I  312  pars.  142-148 
thia  note. 

Prescription,  adverse  possession,  and  estoppel  in  pais  do  not 
run  against  the  general  erovernment — See  Kerr's  Cyc.  C.  C.  P. 
i  315  note  par.  13.     See  38  Cent.  Dig,  col.  174,  i  86. 

Remainderman  —  As  to  when  statute  commences  to  run 
against,  see  Kerr's  Cyc  C  C.  P.  1318  note  par.  157. 

Statute  of  limitations  does  not  run  against  vendee's  action 
for  specific  performance. —  See  Kerr's  Cyc  C.  C.  P.  |  337  and 
note;  33  Cent.  Dig.  col.  359,  |  177. 


CHAPTER    II. 

THs  time:  of  commencing  actions  for  thb  rkcovbrt 

OF  HBAL.  PROPBRTT. 

i  316.     When  the  people  will  not  sue. 

1316.     When  action   cannot  be   brought  by  grantee  from   the 

state, 
f  317.     When  actions  by  the  people  or  their  grantees  are  to  be 

brought  within  five  years.    • 
f318.     Seizin  within  five  years,  when  necessary  in  action  for 

real  property. 
f  319.     Such  seizin,  when  necessary  in  action  or  defense  arising 

out  of  title  to  or  rents  of  real  property. 
i  320.     Bntry  on  real  estate. 

1 321.  Possession,   when  presumed.     Occupation   deemed    under 

legal  title,  unless  adverse. 

1 322.  Occupation  under  wMtten  instrument  or  Judgment,  when 

deemed  adverse. 

i  323.  What  constitutes  adverse  possession  under  written  in- 
strument or  Judgment. 

1324.  Premises  actually  occupied  under  claim  of  title  deemed 
to  be  held  adversely. 

i  325.  What  constitutes  adverse  possession  under  claim  of 
title  not  written. 

1 828.  Relation  of  landlord  and  tenant,  as  aflTecting  adverse 
possession. 
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S  S27.     Right  of  possession  not  affected  by  descent  cast. 
1 328.     Certain    disabilities    excluded    from    time    to    commence 
actions. 

1 815.  WHEN  THE  PEOPLE  WILL  IfOT  SUE.  The  people 
of  this  state  will  not  sue  any  person  for  or  In  respect  to 
any  real  property,  or  the  issues  or  profits  thereof,  by  reason 
of  the  right  or  title  of  the  people  to  the  same,  unless: 

1.  Such  right  or  title  shall  have  accrued  within  ten  years 
before  any  action  or  other  proceeding  for  the  same  is  com- 
menced, or, 

2.  The  people,  or  those  from  whom  they  claim,  shall  have 
received  the  rents  and  profits  of  such  real  property,  or  of 
some  part  thereof,  within  the   space  of  ten  years. 

History  I     Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  22  pars,  annotation.' 

63  0.  305,  307  (pleaded  with  11816,  818.  819,  820)  810  (ap- 
plied with  1816);  66  C.  (51,  668,  664  (cited),  6  P.  268,  6  P. 
481,  488;  67  C.  668,  8  P.  595,  596  (cited  with  if  816,  818  and 
323  —  erroneously  cited  as  f882);  88  C.  279,  286»  287.  288»  23 
P.  386,  388  (construed  and  applied  with  other  sections);  98 
C.  400,  402,  33  P.  397.  898  (applied);  99  C.  612,  614,  37  A.  S.  87. 
34  P.  335  (cited  as  to  statutes  of  limitation);  8  C.  A.  697,  601. 
86  P.  812  (pleaded  with  1816);  48  F.  347,  848  (applied  with 
I  316.  to  suit  to  quiet  title). 

Government  not  bound  by  the  statute  of  limitations  unless 
made  so  by  express  words  or  necessary  implication. — -See  Kerr*s 
Cya  C.  C.  P.  1812  pars.  2,  8;  88  Cent.  Diff.  col.  174.  I  85. 

Title  by  occupancy  —  As  to,  see  Kerr's  Cyc  C.  C.  f  1007  and 
note. 

§  816.  WHEX  ACTION  CANNOT  BE  BROUGHT  BY  GRAN- 
TEE FROM  THE  STATE.  No  acUon  can  be  brought  for  or  in 
respect  to  real  property  by  any  person  claiming  under  letters 
patent  or  grants  from  this  state,  unless  the  same  might  have 
been  commenced  by  the  people  as  herein  specified,  in  case 
such  patent  had  not  been  Issued  or  grant  made. 

Hiatoryt     Enacted  March   11.  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 
63   C.    305.    307    (pleaded   with    f|  815,    818-320),   310    (applied 
with  i  315);  67  C.  663.  8  P.  595  (cited  with  11816,  818  and  323  — 
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erroneously  cited  as  |3M);  88  C.  279»  28f,  987,  28  P.  886,  888 
f construed  and  applied  with  other  sections);  98  C  812,  614, 
37  A.  &  87,  34  P.  836  (Cited  as  to  statutes  of  limitation);  122 
a  152,  157,  54  P.  726  (applied  with  §1818,  818);  8  a  A.  587, 
601,  86  P.  812  (pleaded  with  i  315);  48  F.  847,  848  (applisd.  with 
1 815,  to  -suit  to  quiet  tlUe). 

As  to  distinction  between  Si  815.  816,  and  others  of  this 
chapter,  see  Kerr's  Cyc  G.  C  P.  f  316  note  par.  19. 

Action  —  Includes  a  .special  proceedinir. — See  Kerr's  Cyc 
C.  C  P.  I  363  and  note. 

S817.  WHEK  ACTIONS  BT  THB  PEOPLE  OB  THEIB 
6BAKTEES  ABE  TO  BE  BB0U6HT  WITHDT  FITE  YEABS. 

When  letters  patent  or  grants  of  real  property  issued  or 
made  by  Che  people  of  thle  state,  are  declared  void  by  the 
determination  of  a  competent  court,  an  action  for  the  recoT- 
ery  of  the  property  so  conveyed  may  be  brought,  either  by 
the  people  of  the  state,  or  by  any  subsequent  patentee  or 
grantee  of  the  property,  hie  heirs  or  assigns,  within  five  years 
after  such  determination,  but  not  after  that  period. 

Utetorys  ISnacted  March  11,  1872;  amended  March  24,  1874, 
Code  Azndts.  1873-4,  p.  291. 

99  C.  612,  614,  37  A.  S.  87,  34  P.  335  (cited  as  to  statutes  of 
limitation). 

"Action"  includes  special  proceedings. —  See  Kerr's  Cyc.  C. 
C.  P.  S  363  and  note. 

SU8.  SEIZIN  WITHIN  FITE  TEABS,  WHEN  NECES- 
SABT  IN  ACTION  FOR  BEAL  PBOPEBTT.  No  action  for 
the  recovery  of  real  property,  or  lor  the  recovery  of  the  pos- 
session thereof,  can  be  maintained,  unless  it  appear  that  the 
plaintifT,  his  ancestor,  predecessor,  or  grantor,  was  seized 
or  possessed  of  the  property  in  question,  within  five  years 
before  the  commencement  of  the  action. 

Hlstoryt     Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  223  pars,  annotation. 

48  C.  406,  408,  409  (applied);  55  C.  94.  95  (applied);  58  C.  21, 
23  (applied);  63  C.  261,  267  (cited);  63  C.  305,  307  (applied); 
65  C.  116,  8  P.  408  (cited)  r  66  C.  105,  111,  4  P.  1096  (held  not 
applicable);  67  C.  668,  8  P.  595,  596  (cited  with  f f  815,  SI6,  and 
323  —  erroneously  cited  as  1882);  68  C.   348,  8^1,  852,  9  P.  806 
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(properly  pleaded  by  reference  to  section  number),  ^  P.  841, 
842  (referred  to);  68  C.  561,  668.  10  P.  176,  177  (cHed);  69  C 
129,  180,  10  P.  276  (cited);  71  C.  838,  345,  846  (applied).  848 
(cited  in  die.  op.  McKee,  J.),  12  P.  246,  249.  260;  72  a  267, 
268,  18  P.  685,  686  (applied);  77  a  267.  268,  18  P.  428  (cited); 
80  C.  462,  465,  22  P.  284,  285  (applied);  80  C  490.  496  (cited). 
608  (applied),  22  P.  227.  228,  280;  88  C.  279.  287.  28  P.  888.  888 
(cited);  84  C.  541,  548,  24  P.  807  (pleaded  failure  to  find  on 
error);  84  C.  685,  686,  24  P.  308,  809,  698  (cited);  86  C.  486. 
4'43,  25  P.  22,  23  (cited);  25  P.  156  (applied);  89  a  686,  688.  88 
P.  1097  (cited);  90  C.  221;  228,  27  P.  198  (applied);  91  C  406. 
413,  415,  27  P.  1082,  1083,  1084  (applied);  91  C  492,  502.  27  P. 
775,  776  (applied);  92  C.  437,  454.  28  P.  680,  584  (applied);  98 
C.  665,  666,  28  P.  686  (applied);  95  C.  116,  126,  80  P.  211  (ap- 
plied); 96  C.  310,  312.  81  P.  106  (cited);  96  C.  462,  466  (applied). 
29  P.  117,  118,  81  P.  661,  29  P.  780,  781  (applied).  81  P.  678 
(applied);  97  C.  47,  52.  31  P.  626.  627  (applied);  97  C.  166.  167. 
31  P.  896.  897  (applied).  81  P.  1114  (applied);  101  C.  242,  243. 
244,  35  P.  770  (applied);  109  C.  268.  275.  41  P.  1088  (applied); 
112  C.  437.  441.  442.  443  (dlBCUSsed  and  applied).  44  P.  788.  739 
(cited,  omitted  with  other  sections  from  official  report.  118  C. 
441);  117  C.  56,  57.  48  P.  987  (cited);  119  C  811,  812.  61  P.  636 
(cited);  122  C.  39,  50,  54  P.  378  (applied);  122  a  152,  167,  64 
P.  726  (applied  with  11316.  319);  124  C.  476.  480,  67  P.  888 
(cited):  125  C.  268.  259,  57  P.  994  (applied);  129  a  8,  9,  61  P. 
947  (cited);  129  C.  673,  674,  62  P.  269  (cited);  62  P.  470.  471 
(applied;  the  portion  of  the  opinion  which  occurs  in  P.  Is 
omitted,  tofirether  with  more  than  half  of  the  opinion  as  filed. 
In  the  official  report  in  130  C.  223);  132  C.  77.  78.  64  P.  90  (cited); 
132  C.  115,  117,  64  P.  113  (cited);  137  C.  627,  680.  70  P.  666 
(miscited  in  head  note  for  1356);  138  C.  223,  229,  280.  71  P. 
337,  338  (applied);  139  C.  94.  97.  72  P.  713  (cited);  140  C.  141, 
144,  73  P.  820  (referred  to);  144  C.  19.  27,  46  (cited),  77  P.  712 
(applied);  144  C.  450,  465,  77  P.  1032  (applied);  146  C  116.  118, 
78  P.  466  (applied);  146  C.  577,  580,  80  P.  860  (applied);  147  C. 
554.  557.  658.  559,  82  P.  202  (discussed);  148  C.  431.  482.  88  P. 
1008  (applied  with  |319);  2  C.  A.  346,  850.  88  P.  1082  (appUed 
In  opinion  on  rehearlngr);  2  C.  A.  421.  426.  426,  84  P.  888  (ap- 
plied); 3  C.  A.  101.  102.  84  P.  430  (cited);  4  a  A.  671,  678,  88 
P.  994  (cited  with  I  319) ;  6  C.  A.  284.  287.  92  P.  112  (pleaded 
with  S323  subd.  4);  149  U.  S.  662.  676.  37  Ia.  ed.  890.  896,  18 
Sup.  Ct.   Rep.  985,   1041    (applied  with   If  319.   848,   788). 

As  to  actions  to  quiet  title,  see  Kerr's  Cyc.  C.  C.  P.  f  738  and 
note. 

As  to  character  of  flndinsr  where  statue  pleaded,  see  Kerr's 
Cyc.  C.  C.  P.  I  336  note  par.  6. 

As  to  conjunctive  demurrer,  see  Kerr's  Cyc  CX  C.  P.  1 480 
and  note. 
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As  to  constructive  notice,  see  Kerr's  Cyc.  C.  C.  P.  S  821  note; 
also  Kerr's  Cyc.  C.  0.  1 19  and  note. 

As  to  constructive  occupancy,  see  Kerr's  Cyc.  C.  C.  P. '1821 
note  pars.   64>66;  Cent.  "Dig,  col.   2466,  If  S47-574. 

As  to  constructive  possession,  see  Kerr's  Cyc.  C.  C.  P.  I  821. 
note  pars.  19-21,  75. 

As  to  essence  of  adverse  possession,  see  Kerr's  Cyc.  C.  C.  P. 
}  821  note  par.  29. 

As  to  constructive  possesBlon,  see  Kerr's  Cyc.  C.  C.  P.  I  221 
note  pars.  107-111. 

As  to  title  by  adverse  possession,  see  Kerr's  Cyc.  C.  C.  P. 
i312  note  par.  101;  1  Cent.  THg.  col.  2080,  ||  1  et  seq;  1  Decen. 
Dtir.  p.  429,  II 1  et  seq. 

As  to  when  adverse  possession  begins  to  run  as  against  paten- 
tee and  those  claiming  under  him,  see  Kerr's  Cyc.  C.  C.  P.  |  318 
note  par.  107. 

'*  Action  "  includes  a  special  proceeding  of  a  civil  nature.< — 
See  Kerr's  Cyc  C.  C.  P.  I  868  and  note. 

Actual  occupancy  necessary  to  raise  the  bar  of  statute  of 
limitations. —  See  Kerr's  Cyc.  C.  C  P.  1 821  note  para  6-9; 
1  Cent.   Dig.   col.   2099,  1196-98;   1  Decen.  Dig.  p.  468,  1 18. 

Adverse  possession  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  11821 
et  seq.  and  notes. 

Answer  —  Pleading  statute  by  reference  to  section  merely, 
as  provided  in  Kerr's  Cyc.  C.  C.  P.  I  818  note  par.  109;  1 468 
and  note. 

Cause  of  action  must  be  raised  by  the  possession  to  set  statute 
of  limitations  running. —  See  Kerr's  Cyc.  C.  C.  P.  I  821  note  pars. 
88-46L 

Claim  of  title  —  Possession  must  be  under  to  be  adverse. — 
See  Kerr's  Cyc.  C.  C.  P.  1 321  note  para  106  et  seq;  1  Cent. 
Dig.  coL   2388,  11387-893;  1  Decen.  Dig.  p.  614,  |  68. 

Color  of  title  is  sufllcient  to  give  adverse  possession.— See 
Kerr's  Cyc  C.  C  P.  I  821  note  pars.  64-71;  also  |  822  and  note; 

I  Cent.  Dig.  col.  2466.  ||  647  et  seq. 

Basement  —  Creation  by  prescription. —  See  Kerr's  Cyc.  C.  C. 
P.  1821  note  para  92-101;  17  Cent.  Dig.  col.  1726,  ||  18-84. 

Svldence  —  Burden  of  proof  —  What  to  be  shown  —  As  to,  see 
Kerr's  Cyc   C.  C.  P.   I  821  note  par.   8;   1  Cent.  Dig.   ool.  8663, 

II  661-668. 

Mistake  —  Possession  by  —  As  to,  see  Kerr's  Cyc  C.  C.  P. 
1321  note  pars.  82-91;  1  Cent.  Dig.  col.  2312,  11866^870;  1  Decen. 
Dig.  p.  609.  11  66-66(8). 

Occupancy  by  mistake  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  I  321 
note  pars.  82-91. 

Possession  —  By  mistake  — As  to,  see  Kerr's  Cyc.  C.  C.  P. 
1321  note  pars.  82-91. 
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Same  —  Prefiumptive  evidence  of  ownership. —  See  Kerr*a  Cjo. 
C.  C.  P.  f  1963  subd.  11  and  note. 

Same  —  Under  vendor,  is  not  adverse,  when. —  See  Kerr's  Cyc. 
C.  C.  P.  {321  note  pars.  43-49;  1  Cent.  Disr.  col.  2282.  11332-357; 
Decen.  Di^.  p.  602,  ||  63-63(6). 

Prescription  —  Character  of  possession  —  As  to,  see  Kerr's 
Cyc.  C.  C.  P.  S  321  note  pars.  10^14. 

Privity  of  succession  in  occupancy  necessary  to  raise  har  of 
statute. —  See  Kerr's  Cyc  C.  C.  P.  I  321  note  pars.  110,  111. 

Proof  of  adverse  possession  —  What  constitutes,  paynnent  of 
taxes.^ —  See  Kerr's  Cyc.  C.  C.  P.  I  326  and  note. 

Public  lands  —  Possession  of  need  not  be  adverse  to  United 
States. —  See  Kerr's  Cyc.  C.  C.  P.  1 318  note  pars  28-81;  also 
{321   note  pars.   72-74. 

Rents  and  profits  —  Occupancy  by  acquiesoence*  cannot  be  re- 
covered.—  See  Kerr's  Cyc.  C.  C.  P.  {321  note  par.  31. 

Successive  occupancies  — As  to,  see  Kerr's  Cyc.  C  C  P.  {821 
note  pars.   107-111. 

Tacking  successive  occupations  —  As  to,  see  Kerr's  Cyc.  C. 
C.  P.  {  321  note  pars.   107,   111. 

Trespass  upon  real  property  —  Action  for  must  be  brous'ht 
within  three  years. —  See  Kerr's  Cyc.  C.  C  P.  {838  and  note; 
38  Cent.  Dig.  col.  309.  {143. 

«5H9.  SFCH  SEIZra,  WHEN  NEfESSABT  IN  ACTION 
OR  DEFEASE  ARISING  OUT  OF  TITLE  TO  OR  RENTS 
OF  REAL  PROPERTY.  No  cause  of  action,  or  defense  to 
an  action,  arising  out  of  the  title  to  real  property,  or  to 
rents  or  profits  out  of  the  same,  can  be  effectual,  unless  it 
appear  that  the  person  prosecuting  the  action,  or  making 
the  defense,  or  under  whose  title  the  action  is  prosecuted^  or 
the  defense  Is  made,  or  the  aaoestor,  predecessor,  or  gran^ 
tor  of  such  person  was  seized  or  possessed  of  the  premises 
in  question  within  five  years  before  the  commencement  of 
the  act  in  respect  to  which  such  action  is  prosecuted  or 
defense  made. 

Hlstoryi     Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

55  C.  94,  95,  96  (pleaded  as  a  defense;  reversed  on  ground  that 
statute  did  not  commence  to  run  until  Issuance  of  patent.  See 
ante  {318  note  par.  71):  58  C.  21,  23  (pleaded;  case  reversed  be- 
cause of  Improper  admission  of  evidence  (hearsay)  and  Inaproper 
instruction  to  jury);  63  a  805,  307  (pleaded  with  |{  816,  SIS, 
318,  320);  66  C.  116,  3  P.  408  (pleaded;  proof  failed  to  make  out. 
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See  ante  S  318  note  par.  27);  66  C.  166,  111,  4  P.  10»6  (pleaaed; 
case  turned  on  other  points);  67  C.  332,  338,  7  P.  753  (pleaded 
with  special  defense;  judgrtnent  for  plaintiff  on  pleadlngrs  re- 
versed. See  ante  {318  note  pars.  84-88);  68  C.  848.  851,  9  P. 
365.  308  (construed);  9  P.  841.  842  (applied);  69  C.  129.  130.  10 
P.  276  (cited);  71  C.  38.  39.  11  P.  802  (cited):  71  C.  838.  846, 
348.  12  P.,246.  249.  250  (cited);  72  C.  267.  269.  13  P.  686.  686 
(pleaded  as  a  defense  in  connection  with  1819);  73  C.  291.  294 
(applied).  14  P.  874.  875;  77  C.  267.  258.  19  P.  429  (cited);  80  C. 
462,  465  (held  not  applicable  In  action  to  quiet  title);  22  P. 
284.  285:  83  C.  279.  287.  23  P.  386.  888  (referred  to);  84  C.  641. 
543.  24  P.  307  (pleaded  with  other  sections  of  the  statute  of 
limitations);  84  C.  586,  586.  24  P.  808.  809.  598  (pleaded  With 
other  sections);  85  C.  486.  443.  86  P.  32,  23  (pleaded  with  other 
sections);  86  C.  600.  629  (applied).  24  P.  172.  178.  180,  26  P. 
64.  26  P.  165  (applied);  90  C.  221.  228.  27  P.  198  (pleaded  with 
others;  sufficiency  of  finding.  See  ante  I  818  and  note);  91  C. 
406.  413.  415,  27  P.  1082.  1088.  1084  (pleaded  With  other  sections; 
suflSciency  of  flndingr);  92  C.  487,  464,  38  P.  680.  684  (demurrer 
properly  sustained  on  erround  action  barred  by  11318  and  819), 
29  P.  117.  118  (pleaded  but  Judgment  for  plaintiff  affirmed;  re- 
hearing granted;  again  affirmed  in  96  C.  462.  465,  81  P.  661), 
29  P.  780.  781  (applied);  81  P.  578  (pleaded  with  1318  ante; 
sustained  by  evidence),  31  P.  1114  (referred  to);  99  C.  612,  614. 
37  A.  a  87.  34  P.  336  (cited  as  to  Statutes  o£  limitation);  109  C. 
268.  269.  275.  41  P.  1083  (pleaded  and  referred  to  by  court); 
112  C.  437,  441.  44  P.  738  (pleaded  with  |318;  not  sustained  by 
evidence)';  117  C.  66.  57.  48  P.  987  (pleaded  with  f  318  ante;  sus- 
tained); 119  C.  311.  312.  61  P.  636  (pleaded  with  other  sections; 
not  sustained  by  evidence);  122  C.  152.  167,  64  P.  726  (applied 
with  H316,  318);  124  C.  442.  449.  5  P.  457  (pleaded  by  reference 
sufficient);  126  C.  253,  259,  57  P.  994  (pleaded  with  other  sec- 
tions; not  supported  by  evidence);  129  C.  8,  9,  61  P.  947  (demur- 
rer founded  on  this  and  other  sections,  sustained);  132  C.  77, 
78.  64  P.  90  (pleaded  with  1318;  sustained);  182  C.  116,  117, 
64  P.  113  (cited,  action  to  quiet  title);  138  C.  223.  229.  230.  71 
P.  337.  338  (special  statute  of  March  5,  1864,  regarding  actions 
under  Tan  Ness  Ordinance,  repealed  by  enactment  of  f  1 318, 
319.  S21);  144  C.  19.  46,  77  P.  712  (applied);  148  C.  481.  482. 
83  P.  1008  (applied);  4  C.  A.  671,  673.  88  P<  964  (cited  with 
1318);  149  U.  S.  662.  676.  37  L.  ed.  890,  895.  13  Sup.  C!t.  Rep. 
985,  1041   (applied  with   |  318.  848,  738). 

As  to  adverse  possession,  see  Kerr's  Cyc.  C.  C.  P.  (318  note 
pars.  20-34. 

"Action" — Includes  a  special  proceeding  of  a  civil  nature, 
under  this  section. —  See  Kerr's  Cyc.  C.  C.  P.  i  363  and  note. 

Pleading  —  By  reference  to  the  section  merely,  as  provided 
in  f  458  post — See  Kerr's  Cyc  C.  C.  P.  i  318  note  pars.  78,  79. 
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1820.  EI^TBT  ON  REAL  ESTATE.  No  entry  upon  real 
estate  Is  deemed  sufficient  or  valid  as  a  claim,  unless  an 
action  be  commenced  thereupon  within  one  year  after  making 
such  entry,  and  within  five  years  from  the  time  when  the 
right  to  make  it  descended  or  accrued. 

HUitory'i     Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C  P.  for  6  par&  annotation. 

6S  C.  305.  307  (pleaded  with  other  sections;  offer  of  proof  not 
sufficient  to  establish);  66  C.  106,  111,  4  P.  1096  (pleaded  with 
other  sections;  proof  not  sufficient  to  sustain);  99  C.  612,  614. 
37  A.  S.  87.  84  P.  336  (cited,  as  to  statutes  of  limitations) ;  109 
C.  268.  269.  41  P.  1083  (pleaded  with  other  sections,  sustained); 
126  C.  263,  269.  67  P.  994  (pleaded  with  other  sections;  eyidence 
did  not  support). 

As  to  preservation  of  accrued  rights  by  the  oodes,  see  Kerr's 
Cyc.  C.  C.  P.  I  8  and  note. 

Action  includes  proceedings  of  a  civil  nature. —  See  Kerr's 
Cyc.  C.  C.  P.  I  363  and  note. 

For  history  of  original  statute  of  limitations  for  this  state, 
see  Kerr's  Cyc.  C-  C.  P.  I  316  note  pars.  19-21. 

«82L  POSSESSION,  WHEN  PRESUMED.  OCCUPATION 
DEEMED  UNDER  LEGAL  TITLE,  UNLESS  ADYERSE.    In 

every  action  for  the  recovery  of  real  property,  or  the  pos- 
session thereof,  the  person  establishing  a  legal  title  to  the 
property  is  presumed  to  have  been  possessed  thereof  within 
the  time  required  by  law, 

[Oceapancy  deemed  under  legal  tlUe,  unless  adverse.] 
And  the  occupation  of  the  property  by  any  other  person 
is  deemed  to  have  been  under  and  in  subordination  to  the 
legal  title,  unless  it  appear  that  the  property  has  been 
held  and  possessed  adversely  to  such  legal  title,  for  five 
years  before  the  commencement  of  the  action. 

History  t     Enacted  March  11,  1872. 

See  Kerr*8  Cyc  C.  C.  P.  for  123  pars,  annotation. 

63  C.  261,  267  (in  dls.  op.  of  McKee.  J.,  as  a  presumption  that 
must  be  overcome  by  proof  under  this  and  other  sections);  68 
C.  686.  696  (applied).  49  A.  R.  100;  66  C.  448.  444.  4  P.  419.  420 
(pleaded  with  other  sections);  71  C.  388.  348,  12  P.  846,  249.  250 
(cited  in  dls.  op.  of  McKee.  J.);  83  C.  279,  287,  23  P.  886,  888 
(cited  by  court  in   opinion);   99  C.  612,  614,   37  A.  a   87,  84  P. 
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3S5  (cited  as  to  statutes  of  limitation);  lOS  C.  8S.  90,  SC  P. 
1009  (cited  by  court  in  opinion);  109  C  268,  269.  41  P.  108S 
(pleaded  with  other  sections);  70  P.  8.  9  (applied);  188  C.  228, 
229-230.  71  P.  887  (cited  by  court  in  discussing  elTect  of  ted- 
ins*  below,  and  as  to  special  laws  of  limitation  telatlYS  to 
Van  Ness  Ordinance);  144  C.  19.  4&.  77  P.  712  (applied):  146  C 
63.  67,  79  P.  739  (applied). 

As  to  adverse  possession  against  patentee,  see  Kerr's  Cyc. 
C  C.  P.  I  318  and  note. 

As  to  constructiTe  possession,  see  Kerr's  C^.  C.  C  P.  f  838 
note  to  subd*  4. 

As  to  doctrine  of  constructive  notice,  see  Kerr's  Cyc.  C.  C.  P. 
f  321  and  note  pars.  19.  20  and  Kerr's  Cyc.  C.  C.  1 19  and  note. 

As  to  grood  faith  required  in.  see  Kerr's  Cyc.  C.  C.  P.  |  823 
and  note;  1  Cent.  Digr.  col.  8409.  ||  488-500;  1  Decen.  Diff..  p.  643. 
S84. 

As  to  horizontal  cleavagre,  see  Kerr's  Cyc.  C.  C.  P.  i  318  par. 
145. 

As  to  kinds  of  adverse  possession,  see  Kerr's  (Tyc  C.  C  P. 
i  822  and  note. 

As  to  Mexican  and  Spanish  land  grants,  see  Kerr*s  Cyc. 
C  C.  P.  I  318  and  note. 

As  to  nature  of  adverse  possession,  see  Kerr's  Cyc.  C^  C.  P. 
i  318   note  pars.   23-25. 

As  to  nature  of  occupancy  in  adverse  possession,  see  Kerr's 
Cyc  C  C.  P.  I  318  note  pars.  28-25. 

As  to  payment  of  taxes,  necessity  for  show  ins  of.  see  Kerr's 
Cyc.  CX  C  P.  1325  and  note. 

*'  Action  " —  Includes  special  proceedings  of  a  civil  nature. — 
See  Kerr's  Cyc  C.  C.  P.  I  368  and  note. 

Adverse  possession. —  See  Kerr's  Cyc  C.  C.  P.  II  322-325  and 
notes. 

Color  of  title  gives  constructive  pesseission. —  See  Kerr's  Cyc. 
C.  C  P.  I  822  and  note. 

Forcible  entry  — One  year's  possession  by  defendant. —  See 
Kerr's  C^c.  C  C.  P.  1 1172  and  note. 

Kinds  of  possession  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  |  322 
and  note. 

Payment  of  taxes  in  adverse  possession  fully  treated  in  Kerr's 
Cyc.  C.  C  P.  I  325  note.       • 

Rents  and  profits  of  premises  during  occupancy. —  See  Kerr's 
Cyc  C.  C.  P.  I  818  and  note. 

Title  by  prescription  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  {318 
and  note. 

Title  not  necessary  when  possession  and  right  growing  out 
of  it  merely  are  in  dispute. —  See  Kerr's  Cyc  C.  C.  P.  |  318  and 
note  pars.  38-31. 
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§«22.  OCCUPATION  UKDER  WBITTEN  HfSTBUMENT 
OR  JUDGMENT,  WHEN  DEEMED  ADVERSE.  When  It 
appears  that  the  occupant  or  those  under  whom  he  claims, 
entered  Into  the  possesBion  of  the  property  under  claim  of 
title,  exclusive  of  other  right,  founding  such  claim  upon  a 
written  instrument,  as  being  a  conveyance  of  the  property 
in  question,  or  upon  the  decree  or  Judgment  of  a  com- 
petent court,  and  that  there  has  been  a  continued  occupa- 
tion and  possession  of  the  property  included  in  such  instru- 
ment, decree,  or  judgment,  or  of  some  part  of  tl^e  property, 
under  such  claim,  for  five  years,  the  property  so  included 
is  deemed  to  have  been  held  adversely,  except  that  when  it 
consists  of  a  tract  divided  into  lots,  the  possession  of  one 
lot  is  not  deemed  a  possession  of  any  other  lot  of  the  same 
tract. 

Hlstoriri     Bnacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  67  pars,  annotation. 

63  C.  150,  153  (applied  by  court);  63  C.  586,  595,  49  A.  R.  100 
(cited  by  court  In  discussion  of  elements  of  adverse  posses- 
sion); 65  C.  443,  444.  445.  4  P.  419.  420  (cited  by  court  as  con- 
clusive under  finding);  4  P.  632,  633  (cited);  66  C.  105,  111,  4  P. 
1096  (pleaded;  not  sustained);  67  C.  663,  8  P.  595  (pleaded;  not 
sustained):  68  C.  590,  592,  10  P.  203,  204  (cited  by  McKee,  J., 
in  dis.  op.);  71  C.  838,  348,  12  P.  246.  260  (cited  in  dls.  op.  of 
McKee,  J.);  73  C.  291,  294,  14  P.  874,  876  (bar  under  found  by 
trial  court;  reversed);  74  C.  11,  16,  15  P.  431.  434  (cited  by 
court  as  embodying  rule  as  to  entry  upon  a  part  of  a  tract 
under  color  of  title);  77  C.  485,  487.  11  A.  S.  299,  20  P.  66.  67 
(cited  by  court);  84  C.  541,  643,  24  P.  307  (pleaded,  trial  court 
failed  to  find  on;  reversed);  85  C.  436.  443.  25  P.  22.  28  (a 
ground  of  motion  for  nonsuit  at  close  of  plaintlfTs  case;  denial 
affirmed);  86  C.  500,  529,  24  P.  172,  180,  26  P.  64  (pleaded  as 
bar:  disallowed  because  there  had  been  no  adverse  possession), 
25 *P.  155  (applied);  92  C.  665,  667,  668,  28  P.  686.  687  (evidence 
declared  to  make  prima  facie  defense  under);  97  C.  21,  26,  31 
P.  1110  (effect  of  provision  of  section  discussed);  97  C.  270, 
273,  32  P.  231,  282  (plea  of  disallowed);  97  C.  373,  378,  32  P. 
444.  445  (pleaded;  not  sustained);  99  C.  612.  614.  37  A.  S.  87, 
34  P.  335  (cited  as  to  statutes  of  limitation);  lOt  C.  268.  269. 
41  P.  1083  (pleaded  with  other  sections;  sustained);  132  C.  115. 
123,  64  P.  113.  114  (pleaded;  not  sustained  —  see  par.  66  this 
note);  139  C.  94,  102,  72  P.  713  (instruction  sufficiently  covered); 
144   C.    19,  45.    77  P.   712    (applied);    144   C.   578.   696,   77  P.    1113 
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(construed  and  applied  in  connection  with  |  324  post) ;  7  C.  A. 
43.  98  P.  396.  399  (applied);  5  F.  404.  410.  412  (erroneoutly 
cited  for  C.  C). 

Ab  to  constructive  possession,  see  Kerr's  Cyc.  C.  C.  P.  |  821 
note  pars.  64-71;  |  323  subd.  4  and  note. 

Color  of  title  gives  constructive  possession. —  See  Kerr's  Cyc. 
C.  C.  P.  1323  subd.  4  and  note. 

Entry  not  under  written  instrument  —  As  to.  see  Kerr's  Cyc. 
C.  CX  P.   f  326  and  note. 

Good  faith  is  required. —  See  Kerr's  C^yc.  C.  C.  P.  1322  note 
pars.  24,  25;  also  |  321  note  par.  27. 

■ 

ISSS.  WHAT  C05STITUTES  ADTERSE  POSSESSION 
rifBEB  Tf BITTEK  INSTBUVENT  OB  JUDGMENT.    For  the 

parpose  of  constituting  an  adverse  possession  by  any  person 
claiming  a  title  founded  upon  a  written  instrument,  or  a 
Judgment  or  decree,  land  is  deemed  to  have  been  possessed 
and  occupied  in  the  following  cases: 

1.  Where  it  has  been  usually  cultivated  or  improved; 

2.  Where  it  has  been  protected  by  a  substantial  inclosure; 

3.  Where,  although  not  inclosed,  it  has  been  used  for  the 
supply  of  fuel,  or  of  fencing  timber  for  the  purposes  of  hus- 
bandry, or  for  pasturage,  or  for  the  ordinary  use  of  the 
occupant; 

4.  Where  a  known  farm  or  single  lot  has  been  partly 
Improved,  the  portion  of  such  farm  or  lot  that  may  have 
been  left  not  cleared,  or  not  inclosed  according  to  the  usual 
course  and  custom  of  the  adjoining  country,  shall  be  deemed 
to  have  been  occupied  for  the  same  length  of  time  as  the 
part  improved  and  cultivated. 

History t     Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C  P.  for  5»  pars,  annotation. 

63  C.  150,  153  (pleaded  with  other  sections;  sustained);  63  C. 
536,  596,  49  A.  R.  100  (cited  in  discussing  essentials  of  adverse 
possession);  65  C.  116,  119.  120,  3  P.  408  (referred  to  in  dis- 
cussion): 65  C.  443,  444,  4  P.  419.  420  (pleaded  with  other  sec- 
tions; sustained  as  to  1 322  ante);  4  P.  632,  633,  634  (cited); 
67  C.  663,  8  P.  595.  596  (cited  with  ill  315,  316.  318 -— misclted  a« 
1332);  68  C.  348,  349,  351.  352.  9  P.  305,  308  (pleaded  by  refer- 
ence with  other  sections;  evidence  under  discussed);  68  C. 
599,  592,  10  P.  203.  204  (void  tax-deed  admissible  to  show  entry 
under  this   section;  McKee,  J.,  dls.   op.);   71   C.   388,   348,   12   P. 
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246,  250  (cited  In  dls.  op.  of  McKee.  J.);  74  C.  11,  16,  16  P.  481, 
434  (discussed  In  opinion);  83  C.  279,  287,  28  P.  886,  388  (re- 
ferred to  by  court  with  other  sections  in  discussion);  84  C 
&41,  643.  24  P.  307  (pleaded  with  other  sections;  sustained); 
92  C.  666,  668,  28  P.  686,  687  (S  318  ante  pleaded;  evidence  held 
to  establish  I  328  subd.  8  ante);  94  C.  668.  668,  28  A.  a  161. 
30  P.  1  (flndingr  of  trial  court  under  subd.  8  reversed):  99  C. 
612,  614.  87  A.  S.  87,  34  P.  885  (cited  as  to  statutes  of  limita- 
tion): 107  C.  102.  106,  40  P.  25  (pleaded;  sustained);  128  C. 
181.  187.  60  C.  677,  679  (cited  by  court);  128  C.  466,  458,  60  P. 
1037  (cited  by  court);  133  C.  78.  79,  66  P.  320  (cited  by  court); 
139  C.  94,  102,  72  P.  713  (portions  of  section  applicable  suffi- 
ciently covered  in  Instruction);  144  C.  678,  696,  77  P.  1113 
(construed  and  applied  with  I  322  ante);  146  C.  160,  162.  79  P. 
869  (applied);  148  C.  431,  434.  83  P.  1008  (subd.  1  applied); 
161  P.  376,  394  (applied  in  Oakland  water-front  case,  showing: 
when  a  tract  of  land  is   not  **  inclosed  '*). 

As  to  necessity  for  and  effect  of  Inclosingr  the  land,  see  Kerr's 
Cyc.  C.  C.  P.  81323.  324  and  notes;  also  1  Cent.  Dig.  col.  2100. 
1199-105;   1  Decen.  lyig.  p.   453,  |  19. 

Acts  raising-  cause  of  action  are  necessary  to  set  statute  run- 
ning.—  See  Kerr's  Cyc.  C.  C.  P.  I  818  note  par.  46. 

«  324.  PREMISES  ACTUALLY  OCCUPIED  UTOIER  CLAIM 
OF  TITLE  DEEMED  TO  BE  HELD  ADTEBSELT.     Where 

it  appears  that  there  has  been  an  actual  continued  occupation 
of  land,  under  a  claim  of  title,  exclusive  of  any  other  rl^ht, 
but  not  founded  upon  a  written  Instrument,  Judgment,  or 
decree,  the  land  so  actually  occupied,  and  no  other,  ts 
deemed  to  have  been  held  adversely. 

History  I     Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  18  pars,  annotation. 

63  C.  586,  595,  49  A.  R.  100  (referred  to  by  court  In  discus- 
sion); 83  C.  279,  287,  2f3  P.  386,  388  (pleaded  and  referred  to 
by  court  in  discussion);  84  C.  641,  643,  24  P.  807  (cited):  89  C. 
196,  201,  26  P.  802  (referred  to  by  court  In  discussion):  91  C. 
358.  361.  27  P.  742  (cited);  99  C.  612,  614,  37  A.  S.  87.  34  P.  SS6 
(cited  as  to  statutes  of  limitation);  128  C.  181,  187,  60  P.  677 
(referred  to  as  establishlnR  plalntifTs  riferht);  144  C.  678.  596. 
77  P.  1113  (construed  and  applied  with  other  sections);  168  C. 
15.  94  P.  97,  98  (applied);  4  C.  A.  276,  280,  287,  87  P.  668  (ap- 
plied with   S  325). 

As  to  adverse  possession  of  public  road,  see  Kerr's  Cyc. 
C  C.   P.   1318   note  pars.   194,   195. 
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As  to  necessity  for  Inclosing',  see  Kerr's  Cyc.  C.  C.  P.  |  829 
and   note:  ante  f  82S  and  note. 

Actual  occupancy  adverse  under  claim  of  title  for  period  pre- 
scribed necessary. —  See  Kerr's  Cyc,  C.  C.  P.  I  312  and  note; 
also  Kerr's  Cyc  C.  C.  1 1007  and  note. 

GrazlniT  land  —  Incloslifgr  pasturage. —  See  Kerr's  Cyc.  C.  C.  P. 

I  323  note  pars.  lS-23;  also  Kerr's  Cyc.  Pol.  C.  I  3495  and  note. 

Prescription  —  Title  by  —  As  to,  see  Kerr's  <^c.  C.  C.  §1007 
and  note;  1  Cent.  Dig.  col.  2080    et  seq.;  1  Cent.  Dig.  col.  2066. 

II  68-64;  1  Decen.  Dier.  PP.  424  et  seq.;  1  Decen.  Dig:.  P-  441,  f  10. 

$325.  WHAT  COXSTlTrXES  ADTERSE  POSSESSION 
UNDER  CLAIM  OF  TITLE  NOT  WRITTEN.  For  the  purpose 
of  constituting  an  adverse  possession  by  a  person  claiming 
title,  not  founded  upon  a  written  instrument,  Judgment,  or 
decree,  land  is  deemed  to  have  been  possessed  and  occupied 
in  the  following  cases  only: 

1.  Where  it  has  been  protected  by  a  substantial  indoaure. 

2.  Where  it  has  been  usually  cultivated  or  improved. 

[Actual  possession  and  payment  of  taxes.]  Provided,  how- 
ever, that  in  no  case  shall  adverse  possession  be  considered 
established  under  the  provision  of  any  section  or  sections 
of  thi«  code,  unless  it  shall  be  shown  that  the  land  has  been 
occupied  and  claimed  for  the  period  of  five  years  continu- 
ously, and  the  party  or  persons,  their  predecessors  and 
grantors,  have  paid  all  the  taxes,  state,  county,  or  municipal, 
which  have  been  levied  and  assessed  upon  such  land. 

Hliitoryt  Enacted  March  11.  1872;  amended  April  1,  1878, 
Code  Amdts.  1877-8,  p.  99:  by  Code  Commission,  Act  March  8, 
1901.  Stats,  and  Amdts.  1900-1,  p.  124,  act  held  unconstitutional, 
see  history,  |  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  66  pars,  annotation. 

54  C.  547,  558  (read  to  Jury  and  commented  on  by  trial  court); 
59  C.  288,  289  (amendment  referred  to  and  effect  discussed); 
59  C.  568.  579  (referred  to  by  court  In  discussion  of  questions 
excluded  by  trial  court);  68  C.  9,  11  (referred  to  as  governing); 
63  C.  261,  264,  267,  268  (construed);  68  C.  586.  693.  595.  49  A.  R. 
100  (cited  by  court  in  discussion  of  elements  of  adverse  pos- 
session); €5  C.  56,  67,  2  P.  717  (cited  as  controlling  case); 
65  C.  439.  440.  4  P.  448  (cited  as  controlling);  68  C.  848,  862, 
9  P.  305  (construed);  68  C.  618,  632,  10  P.  188.  185  (cited  as 
controlling) ;  ^69  C.   129,  182.   10  P.  276    (controlling);  70  C.  895, 
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396,  11  P.  742  (proviso  controllinsr) ;  71  C.  838,  348.  12  P.  246. 
250  (cited  by  court  with  other  sections);  71  C.  456.  459.  12  P. 
491  (proviso  cited  in  discussing:  elements  of  adverse  possession): 
71  C.  470,  478,  12  P.  4  80,  484  (cited  as  authority  for  rulina:  on 
evidence);  71  C.  456,  459.  12  P.  491,  492  (applied);  72  C.  376. 
378.  14  P.  24,  25  (cited  by  court  in  passingr  on  instructions); 
73  C.  191.  192,  14  P.  674  (requirements  before  proviso);  73  C. 
193.  195,  14  P.  831  (cited  in  rulinff  on  pleading):  74  C.  11.  19. 
16  P.  431,  485  (proviso  not  applicable);  75  C.  117.  123.  17  P. 
65,  68  (proviso  not  controlling,  when);  77  C.  300,  308.  19  P.  619. 
521  (applied);  79  C.  587,  589,  21  P.  1099,  1100  (proviso  referred 
to  and  discussed  in  connection  with  private  ditch);  83  C.  279. 
287.  23  P.  386,  388  (pleaded  with  other  sections);  84  C.  541. 
543,  24  P.  307  (pleaded  with  I?  318,  319.  322,  323,  824;  trial  court 
failed  to  find  on,  reversed);  85  C.  622.  629.  24  P.  793.  795  (pro- 
vision controlling:);  89  C.  196.  199.  201.  26  P.  801.  802  (con- 
strued); 89  C.  535,  538,  23  A.  S.  500,  26  P.  1097  (pleaded  with 
other  sections);  91  C.  358,  360,  361,  27  P.  742,  743  (proviso  con- 
strued); 97  C.  266,  269.  270,  32  P.  173  (proviso  referred  to  as 
controlling:);  97  C.  270,  274.  32  P.  231.  232  (applied):  99  a  612. 
614,  37  A.  S.  87.  34  P.  335  (cited  as  to  statutes  of  limitation): 
99  C.  672,  675,  34  P.  509  (proviso  construed);  103  C.  89,  90.  36  P. 
1009  (proviso  construed);  107  C.  809,  316,  40  P.  423  (pleaded; 
proof  insufficient);  109  C.  12,  41  P.  781  (proviso  controUlngr) : 
109  C.  268,  272,  41  P.  1088  (pleaded;  not  sustained);  114  C. 
283.  285,  287.  288,  46  P.  84  (proviso  controlling:);  114  C.  295, 
299,  46  P.  2  (pleaded;  not  sustained  by  evidence);  117  C.  140, 
149,  48  P.  1025  (referred  to  by  court  in  discussion);  119  C. 
18,  22,  60  P.  925  (proviso  controlling:):  120  C.  882,  334.  338,  340. 
52  P.  828  (proviso  construed);  121  C.  56,  73.  63  P.  421  (cited 
as  controlling) ;  126  C.  551,  652,  59  P.  133  (cited  in  opinion  mis- 
taking:ly  for  §326);  128  C.  181.  187,  60  P.* 677,  678  (cited  as 
controlling:);  (C.  July  19,  1900),  61  P.  934  (controlling);  130  C. 
270,  272,  62  P.  509  (proviso  not  applicable);  132  C.  116,  123, 
64  P.  113,  114  (proviso  cited  as  controlling:);  144  C.  578,  596,  77 
P.  1113  (applied  with  other  sections);  146  C.  63,  67,  79  P.  739 
(applied);  148  C.  287,  292.  113  A.  S.  253.  86  P.  86  (cited  with  other 
sections);  152  C.  23.  29,  91  P.  994  (applied):  153  C.  16.  94  P. 
97,  98  (applied  with  1324);  4  C.  A.  276,  280.  281,  282,  87  P. 
553  (applied  with  |324);  6  C.  A.  174,  183.  91  P.  760  ("whether 
adverse  occupant  can  have  land  assessed  to  himself  while  it 
is  assessed  to  the  true  owner.  •  *  •  and  by  paying:  this 
double  or  second  tax.  *  *  *  is  a  question  not  satisfactorily 
or  clearly  determined  by  the  supreme  court.'*  Held  he  cannot, 
where  owner  pays  first,  claim  compliance  with  section). 

Actual  possession. —  See  Kerr's  Cyc.  CJ.  C.  P.  I  321  and  note; 
I  824  and  note. 
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Adverse  poaaession. —  See  Kerr's  Cyc.  C.  C.  P.  |  821  and  note. 

Color  of  title. —  See  Kerr's  Cye.  C.  C.  P.  1 122  and  note. 

Ck>n8tructive  possession. —  See  Kerr's  Cyc  C.  C.  P.  I  824  and 
irote. 

Payment  of  taxes  a  necessary  requisite. —  See  Kerr's  Cyc. 
C.  C  P.  1325  and  note;  1  Cent.  T>\g,  col.  2427,  11504-532;  1 
Decen.  Dig:,  p.  544,  H  86-96. 

Protection  by  a  substantial  inclosure,  either  by  itself  or 
with  other  lands. —  See  ante  |  823  and  note  and  Kerr's  Cyc.  C. 
C.   P.   IS  323,  324  and  notes. 

SSSe.  RELATION  OF  LANBLOSI^  AKD  TENANT,  AS 
AFFECTING  ADTEBSE  POSSESSION.  When  the  relation 
of  landlord  and  tenant  has  existed  between  any  persons,  the 
possession  of  tenant  Is  deemed  the  possession  of  the  land- 
lord until  the  expiration  of  fire  years  from  the  termination 
of  the  tenancy,  or,  where  there  has  heen  no  written  lease, 
ontil  the  expiration  of  five  years  from  the  time  of  the  last 
payment  of  rent,  notwithstanding  that  such  tenant  may  have 
acquired  another  title,  or  may  have  claimed  to  hold  adversely 
to  his  landlord.  But  such  presumpUoiis  cannot  be  made 
after  the  periods  herein  limited. 

Hlstom     Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C,  P.  for  11  pars,  annotation. 

54  C.  379,  383  (cited,  but  case  went  olE  on  another  point); 
C3  C.  150.  153  (cited  with  other  sections  in  sustaining  plea  of 
statutory  bar);  66  C.  476.  478,  6  P.  130  (cited  in  argument  by 
court):  67  C.  387,  393,  7  P.  804  (cited  In  argument  by  court); 
72  C.  307,  310,  13  P.  866,  867  (cited  In  argument  by  court); 
99  C.  612,  614,  37  A.  a  87,  84  P.  835  (cited  as  to  statutes  of 
llmiUUon):  107  C.  102,  106,  40  P.  26;  114  C.  296.  299,  46  P.  2 
(cited,  not  supported  by  evidence);  126  C.  551,  552,  59  P.  133 
(cited  by  court  In  argument);  (C.  Aug.  28,  1902),  70  P.  8 
(cited  by  court  as  controlling). 

As  to  tenant  denying  landlord's  title,  see  Kerr's  Cyc.  C.  C.  P. 
1 1962,  subd.  4  and  note. 

§327.  BIGHT  OF  POSSESSION  NOT  AFFECTED  BY 
DESCENT  CAST.  The  right  of  a  person  to  the  possession 
of  real  property  is  not  impaired  or  affected  by  a  descent 
cast  in  consequence  of  the  death  of  a  person  in  possession 
of  such  property. 

Htotoryt     Enacted  March  11.  1872. 
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See  Kerr's  Cyc.  C.  C.  P.  for  S7  para.  annoUttlon. 

61  C.  667.  697,  6»9  (cited).  601  (applied);  66  C.  106.  111»  4  P. 
1096  (applied);  91  C.  358,  S61.  27  P.  742  (cited  with  other  sec- 
tions); 99  C.  612.  614,  37  A.  S.  87,  84  P.  386  (cited  as  to  statutes 
of  limitation);  104  C.  461.  468.  88  P.  311  (cited  by  court);  109  C. 
268.  276,  41  P.  1088  (cited). 

As  to  absence  from  the  state,  see  Kerr's  Cyc  C.  C.  P.  1 351 
and  note. 

As  to  successive  disabilities,  see  Kerr's  Cyc.  C.  C.  P.  I  859 
and  note. 

As  to  suspension  of  runniner  of  statute  by  war,  see  Kerr's 
Cyc.  C.  C.  P.  S  354  and  note. 

Joint  cause  of  action  against  several' — Absepce  of  one  from 
state  —  Effect  on  others  —  As  to.  see  Kerr's  Cyc.  C.  C.  P.  I  351 
and  note. 

§  SSa  CERTAIN  DISABILITIES  EXCLUDED  FROM  TIME 
TO  COMMENCE  ACTIONS.  If  a  person  enUtled  to  commence 
an  action  [1]  for  the  recovery  of  real  property,  or  [2]  for 
the  recovery  of  the  possession  thereof,  or  [S]  to  make  any 
entry  or  defense  founded  on  the  title  to  real  property,  or 
[4]  to  rents  or  services  out  of  the  same,  is,  at  the  time  such 
title  first  descends  or  accrues,  either: 

1.  Under  the  age  of  majority; 

2.  Insane; 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offense,  for  a  term  less  than  life; 

The  time,  not  exceeding  twenty  years,  during  which  such 
disability  continues  is  not  deemed  any  portion  of  the  time  in 
this  chapter  limited  for  the  commencement  of  such  action, 
or  the  making  of  such  entry  or  defense,  but  such  action 
may  be  commenced,  or  entry  or  defense  made,  within  the 
period  of  fl?e  years  after  such  disability  shall  cease,  or 
after  the  death  of  the  person  entitled,  who  shall  die  under 
such  disability;  but  such  action  shall  not  be  commenced,  or 
entry  or  defense  made,  after  that  period. 

Hlstor>'i  Enacted  March  11,  1872;  amended  March  18.  1903 
(Stats,  and  Code  Amdts.  190S,  p.  177),  by  omitting  the  clause: 
"or,  4.  A  married  woman,  and  her  husband  be  a  necessary 
party  with  her  in  commencing  such  action  or  making  such 
entry  or  defense;  "  and  by  adding  after  the  words  "The  time." 
commencing  last  paragraph,  the  words  "  not  exceeding  twenty 
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years "  :  amended  by  Oode  Commissioners,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  124,  held  unconstitutional,  see  his- 
tory, I  4  ante. 

61  C.  557.  697,  599.  601  (applied);  66  C.  105,  111.  4  P.  1096 
^applied'  with  ||  818,  819,  320,  822,  848.  1806,  1678),  6  P.  8t) 
(applied):  66  C.  614,  616,  6  P.  884,  885  (applied  in  action  for 
trespass  but  erroneously  cited  for  1 888);  99  C.  612,  614,  87 
A.  S.  87,  84  P.  886  (cited  as  to  statutes  of  limitation);  104  C. 
451,  463,  88  P.  811  (applied  in  action  involvlngr  tax  title);  109 
a  268,  276.  41  P.  1088  (applied  with  ||  818,  819). 

Absence  from  the  state  —  As  to,  see  Kerr's  Gyc.  C.  C.  P. 
i  361  and  note. 

Disabilities  —  Successive  —  As  to,  see  Kerr's  Cyc.  C.  C.  P. 
f  863  and  note. 


CHAPTER   III. 

THE   TIME   OF   COMMENCING   ACTIONS   OTHER   THAN   FOR 
THE  RECOVERY  OF  REAL.   PROPERTY, 

["  The  sections  of  the  Cod«  of  Civil  Procedure  from  U35  to 
348  inclusive,  bein^r  Chapter  3,  Title  II,  Part  II.  prescribe  the 
period  within  which  'actions  other  than  for  the  recovery  of 
real  property '  may  be  commenced." —  City  of  San  Francisco  vs. 
Luniner.  73  C:al.  610,  611,  16  Pac.  Rep.  311.] 

I  335.  Periods  of  limitation  prescribed. 

f  336.  "Within  five  years. 

i  337.  Within  four  years. 

i  338.  Within  three  years. 

I  339.  Within  two  years. 

f  340.  Within  one  year. 

{341.  Within  six  months. 

1342.  Same.     [Actions  agralnst  county  on  rejectpd  claim.] 

1 343.  Actions  for  relief  not  hereinbefore  provided  for. 

f  344.     Where  cause  of  action  accrues  on  mutual  account. 

f  345.  Actions  by  the  people  subject  to  limitations  of  this 
chapter. 

f  346.  Action  to  redeem  mortgtigre,  without  account  of  rents 
and  profits. 

I  347.     Same.     When  some  of  mortg'agrer.s  not  entitled  to  redeem. 

1 848.  No  limitations  where  money  or  property  deposited  In 
bank. 

i  349.  Time  for  commencing  actions  under  "  local  improve- 
ment "  act  of  1901. 
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I8S6.    PERIODS   OF   LIMITATIOIT   PBESCBIBED.      The 

periods  prescribed  for  the  commencement  of  actions  other 
than  for  the  recovery  of  real  property,  are  as  follows: 

Uimioryi     Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

64  C.  80,  82  (miscited  for  §386),  28  P.  114  (correctly  firiven); 
68  C.  363,  866,  9  P.  420  (referred  to  by  court);  71  C.  &13,  529. 
12  P.  670,  679  (referred  to  and  discussed  by  court);  73  C.  610. 
611,  16  P.  311  (referred  to  with  subsequent  sections,  eji  flxinir 
period  of  limitation  in  "  actions  for  the  recovery  of  real  prop- 
erty"); 99  C.  612.  614,  37  A.  S.  87.  34  P.  336,  386  (cited  as  to 
statutes  of  limitation);  112  C.  437,  444,  44  P.  738  (section  con- 
strued); 121  C.  194.  198,  63  P.  663  (referred  to  in  discusslncr 
nature  of  finding:);  144  C.  246,  248,  249.  77  P.  906  (applied  with 
if  312.  337);  160  C.  624,  626.  89  P.  699  (subd.  2  applied  in  action 
for  trespass). 

llSSe.    WITHIN  FIYE  TEARS.    Within  five  years: 

1.  An  action  upon  a  Judgment  or  decree  of  any  court  of 
the  United  States  or  of  any  state  within  the  United  States. 

2.  An  action  for  mesne  profits  of  real  property. 

Historyi  Enacted  March  11,  1872;  amended  March  24,  1874. 
Code  Amdts.  1873-4,  p.  291. 

See  Kerr's  Cyc.  C.  C.  P.  for  36  pars,  annotation. 

54  C.  273,  274  (cited  by  court  In  flxlngr  date  from  which 
statute  runs);  64  C.  302.  304  (pleaded  with  other  sections  as 
bar;  not  upheld);  68  G.  363,  366,  368.  9  P.  420  (urged  with  other 
sections  as  bar;  not  sustained);  72  C.  363,  365,  14  P.  88,  89 
(urged  with  other  sections  as  ground  of  demurrer;  sustained 
on  1348  post);  22  P.  142.  143  (applied  with  11337-340  in  an 
action  for  damages);  83  C.  279,  287,  23  P.  386,  388  (cited  by 
court  with  other  section  as  to  time  in  which  patentee  may 
bring  suit  for  mesne  profits);  90  C.  64,  67,  26  A.  S.  100.  27  P. 
30  (cited;  not  control  in  foreign  Judgment):  99  C.  167,  171,  37 
A.  S.  46,  33  P.  864  (cited  by  court  as  controlling);  99  C.  612, 
614,  37  A.  S.  87,  34  P.  336,  336  (cited  as  to  statutes  of  limita- 
tion); 103  C.  204,  207,  37  P.  218  (cited  as  controlling);  (C.  Sept. 
26.  1896),  46  P.  169,  171.  673  (construed);  116  C.  170.  176.  46  P. 
923  (cited  as  controlling);  120  C.  482.  52  P.  818  (pleaded;  sus- 
tained); 127  C.  606,  508.  59  P.  944  (pleaded  with  other  sections; 
.sustained);  128  C.  335,  838,  60  P.  977  (cited  by  court  as  con- 
trolling); 130  C.  654,  655,  63  P.  64  (pleaded;  not  sustained  be- 
cause   did    not   apply);    (C.    March    22,    1901),    64    P.    408    (con- 
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struInfT):  134  C.  4«7,  8S  A.  8.  290,  6«  P.  680  (construed  as  t6 
"When  statute  beg'ins  to  run  on  Judfrment);  189  C.  8,  9,  72  P. 
337  (construed):  (C.  April  10,  1908).  84  P.  448  (applied  to  action 
on  Justice's  Judgment);  161  C.  488.  491,  494.  91  P.  380  (applied 
in  action  to  enforce  Judg'ment);  2  C.  A.  869,  862.  84  P.  466.  468 
(applied  In  order  enforclnir  judginent);  3  C.  A.  80,  81,  82,  84 
P.  448  (applied  In  action  on  Judginent);  150  F.  759  (the  statute 
bes'lns  to  run  against  an  action  upon  a  judgrment  after  the 
lapse  of  the  period  within  which  an  appeal  may  be  taken 
therefrom). 

Foreigrn  limitation  —  Bar  to  action  when. —  See  Kerr's  Cyc. 
C  C.  P.  f  361  and  note. 

Same  —  Necessity  of  pleading:  and  manner  of  pleadingr. —  See 
9  Pi.  &  Pr.  642;  18  PI.  A  Pr.  277;  44  Cent,  Digr.  col.  2995,  |  8^0. 

iU7.    WITHIK  FOUB  TEARS.    Within  four  years: 

1.  Ab  actloB  vpon  mmj  eontracti  obligation  or  liability 
founded  upon  an  instrument  !n  writing:  executed  within  this 
state;  provided,  that  wherever  the  time  within  which  any 
such  action  must  be  so  commenced  would  in  any  case  expire 
by  the  terms  of  this  section  after  the  first  day  of  June, 
one  thousand  nine  hundred  and  six  and  before  the  first 
day  of  January,  one  thousand  nine  hundred  and  seven,  such 
action  may  be  commenced  at  any  time  before  the  first  day 
of  January,  one  thousand  nine  hundred  and  seven,  with 
the  same  force  and  effect  as  if  commenced  within  four  years 
as  In  this  section  provided. 

2.  An  action  to  recover  a  balance  due  upon  a  mutual,  open 
and  current  account  or  uiKm  an  open  booli  account. 

HlMtoryi  Bnacted  March  11,  1872;  amended  March  24,  1874. 
Code  Amdts.  1873-4,  p.  291;  June  3,  1906,  Stats,  and  Amdts.  1906, 
p.  5,  by  changing  "in  this  state"  to  "within  this  state,"  and 
adding  matter  after  word  "state";  amended  March  19.  1907, 
Stats,  and  Amdts.  1907.  p.  599. 

See  Kerr's  Cyc.  C.  C.  P.  for  159  pars,  annotation. 

54  C.  228,  231  (demurrer  based  on  properly  overruled):  59  C. 
142.  145  (cross-complaint  not  barred  by);  66  C.  630.  631.  632, 
6  P.  390  (construed  as  to  computation  of  time);  66  C.  645.  648, 
649,  6  P.  782,  4  P.  689  (cause  barred  by),  8  P.  1  (plea  of  sus- 
tained): 70  C.  412,  416,  11  P.  748,  760  (properly  pleaded  In  bar): 
70  C.  507,  610,  11  P.  777,  778  (construction):  72  C.  544,  545.  14  P. 
204   (plea  of  not  sustained):  74  C.   478.  479,  16  P.  262    (plea  of 
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vrith  1312  not  susUined);  75  O.  271,  272,  274.  17  P.  225,  226 
(plea  of  not  sustained);  76  C.  606,  607,  18  P.  776,  777  (con> 
strued);  18  P.  866,  867,  868,  869  (plea  of  sustained):  79  C.  84, 
89,  12  A.  S.  134.  21  P.  664.  656  (cited  as  controlling).  22  P. 
171.  173  (plea  of  not  sustained  in  action  on  official  bond),  22  P. 
203,  204.  205  (cited  by  court  In  discussion);  81  a  334,  337,  22  P. 
682,  6  L.  591  (plea  of  sustained).  22  P.  683,  685  (special  plea  of. 
when  a  complete  defense);  82  C.  32,  33,  22  P.  878  (plea  of  sus- 
tained); 82  C.  209,  210,  22  P.  1137,  1138  (pleaded  with  other  sec- 
tions by  demurrer;  not  sustained);  82  C.  250,  261.  23  P.  127, 
130  (motion  for  nonsuit  under  denied  because  pleaded  to  two 
only  of  three  counts):  91  C.  405.  413.  415,  426,  427.  27  P.  1082, 
1083.  1084  (pleaded  with  other  sections);  91  C.  492,  502,  505, 
27  P.  775.  776  (plea  of  with  other  sections  sustained):  93  C. 
555,  557.  29  P.  232  (demurrer  based  on  sustained);  94  C.  357, 
359.  29  P.  774.  775  (plea  of  sustained);  33  P.  1109,  1111  (plea  of 
sustained);  34  P.  Ill  (plea  of  sustained);  99  O.  503.  506.  509, 
511,  34  P.  219.  221  (plea  of  not  sustained):  99  C.  604.  606.  84  P. 
337  (plea  of  by  unverified  answer  stricken);  99  C.  612.  614,  37 
A.  S.  87,  34  P.  335,  336  (cited  as  to  statutes  of  limiUtion):  99 
C.  656.  659,  34  P.  444  (applied);  106  C.  9.  18.  39  P.  43  (cited  by 
court  as  controllingr  If  action  founded  on  written  instrument); 
108  C.  567.  668.  41  P.  447  (plea  of  sustained):  110  C.  160.  162, 
52  A.  S.  70.  42  P.  576  (plea  of  not  sustained);  110  a  277,  289, 
42  P.  822  (cited  by  mistake  for  §377);  111  C.  328,  336.  337.  340. 
342,  43  P.  956  (plea  of  sustained);  112  C.  75,  78,  44  P.  469  (cited); 
(C.  April  1,  1896),  44  P.  475  (construed);  114  C.  34.  37.  46  P. 
998  (plea  of  not  sustained  on  appeal);  115  C.  136,  139,  46  P. 
899  (construed);  116  C.  232,  235,  48  P.  72  (construed);  116  C. 
336.  338.  48  P.  220  (construed):  116  C.  355,  356,  48  P.  219  (plea 
of  not  sustained);  116  C.  596,  598.  599,  48  P.  716  (plea  of  not 
sustained);  (C.  Jan.  23,  1897),  47  P.  679  (plea  of  not  sustained); 
(C.  Jan.  27,  1897).  47  P.  684  (construed);  117  C.  1.  6,  7,  69 
A.  S.  153.  48  P.  804  (pleaded  with  other  sections,  sustained); 
121  C.  194,  198.  53  P.  563  (cited  by  court  as  conclusive  of  right); 
121  C.  247.  250.  53  P.  648  (plea  of  sustained);  122  C  413,  414. 
418,  55  P.  145  (cited  as  to  limitation):  122  C.  535,  539.  55  P. 
579  (cited  as  controlling):  123  C.  264.  265,  55  P.  901  (plea  of 
sustained  on  ground  of  laches);  123  C.  348,  350.  55  P.  1003 
(plea  of  not  sustained);  124  C.  154,  156,  56  P.  896  (pleaded  with 
other  sections,  sustained);  124  C.  442,  449,  57  P.  457  (plea  of 
and  evidence  to  support,  failure  to  find  error);  124  C.  509, 
510.  511,  57  P.  387  (plea  sustained);  127  C.  189,  191,  59  P.  834 
(plea  sustained):  127  C.  528,  529.  630.  60  P.  42  (pleaded;  case 
reversed  because  of  variance);  128  0.  464.  469.  79  A.  S.  66, 
61  P.  64  (pleaded);  same  case.  128  C.  473.  474.  79  A.  &  63.  61 
P.  67-  (pleaded);  128  C.  531.  543.  61  P.  99  (cited  as  controlling); 
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129  C.  S67.  S76.  62  P.  S9  (plea  of  not  sustained);  129  C.  415. 
41<»  79  A.  S.  123,  61  P.  1107  (applied  in  foreclosure  proceedlngTB) ; 

130  C.  33S.  387,  62  P.  669  (construed);  180  C.  664,  666,  63  P.  64 
(action  founded  on  written  contract  and  not  barred);  131  C. 
199,  200,  63  P.  388  (plea  of  sustained);  132  C.  164.  160,  64  P. 
278  (plea  of  not  sustained);  132  C.  196.  196.  64  P.  264  (plea 
of  not  sustained);  182  C.  421,  423.  84  A.  8.  58.  64  P.  706  (de- 
murrer on  overruled);  132  C.  468.  454,  64  P.  718,  1071  (plea  of  not 
sustained);  132  C.  689.  597.  62  P.  267,  312.  65  P.  12,  459  (ursred 
in  argument  of  counsel;   case   reversed);    133   C.   33.    36,    66   P. 

134  (demurrer  based  on  sustained);  184  C.  14,  16.  16.  66  P. 
40  (demurrer  based  on  properly-  overruled);  184  C.  269.  278, 
66  P.  266.  66  L.  673  (cited  by  McFarland,  J.,  In  dts.  op.);  184  C. 
441.  443,  447,  66  P.   687   (sufficiency  of  finding  where  pleaded): 

135  C.  256,  268.  67  P.  276  (plea  of  sustained);  136  C.  241.  242. 
68  P.  706  (plea  of  not  sustained);  186  C.  688,  689.  69  P.  297 
(plea  of  sustained);  138  C.  668,  660,  72  P.  164  (demurrer  on 
properly  overruled);  139  C.  314,  316,  73  P.  863  (construed); 
142  C.  471,  473.  475,  76  P.  36  (applied  in  favor  of  wife  in  action 
to  foreclose  Joint  mortgage  executed  on  homestead,  husband 
deceased);  144  C.  246,  248.  249.  77  P.  905  (applied  with  ||312. 
335);  145  C.  626.  627  (pleaded,  but  not  passed  on,  reversed),  79 
P.  366;  147  C.  614,  617  (applied),  82  P.  370;  148  C.  669,  673.  675 
(applied  with  f  339),  113  A.  S.  324.  84  P.  166;  149  C.  699,  601. 
87  P.  83  (applied  In  action  to  enforce  mortgage  executed  by 
guardian);  149  C.  617.  620,  117  A.  S.  167.  87  P.  196  (applied  in 
action  to  quiet  title):  161  C.  102,  104,  90  P.  188  (subds.  1  and  4 
applied  In  action  between  beneficiary  and  trustee);  161  C.  728. 
726.  730,  91  P.  616  (applied  in  action  to  foreclose  mortgage  to 
decedent);  1  C.  A.  228,  81  P.  1113  (applied  in  action  on  note); 
1  C.  A.  284,  285.  81  P.  1123  (applied  in  action  on  note  given  by 
decedent);  1  C  A.  619.  620,  82  P.  977  (applied  in  action  against 
decedent's  estate);  2  C.  A.  561,  669.  88  P.  1086  (applied  in 
action  for  contribution  on  bond);  8  C.  A.  64,  66.  84  P.  453 
(applied  in  action  to  foreclose  mortgage  given  by  decedent); 
8  C.  A.  109.  110.  84  P.  432  (held  not  applicable  to  action  to 
recover  cost  of  levy  built  on  defendant's  land);  3  G.  A. 
248.  261.  84  P.  1002  (applied  in  an  action  on  coupon  bond); 
3  C.  A.  294,  297.  86  P.  134  (applied  with  «  339  subd.  1);  4  C.  A. 
201.  206,  87  P.  467  (applied  to  action  on  check);  4  C.  A.  249, 
250.  87  P.  410  (applied  with  i  339  subd.  1  in  action  for  fruit 
trees  sold);  5  C.  A.  140.  142,  89  P.  877  (applied  in  action  on 
note);  86  F.  975,  982.  983  (construed  with  |  339  and  applied  to 
claims  evidenced  by  time  checks);  115  F.  37.  44  (applied  to  an 
action  on  interest  coupons  attached  to  municipal  bonds). 

As   to   extension   of  mortgage  lien  by  renewal  of  debt,  see 
66  K  678. 
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As  to  where  payable  out  of  a  particular  fund,  see  Kerr's  Cyc. 
C.  C.  P.  I  312  note  par.  83. 

As  to  where  payment  unprovided  for,  see  Kerr's  Cyc  C.  C  P. 
S  312   note  par.   84. 

Absence  from  state  of  obllgror  interrupts  the  runninsr  of 
statute. —  See  Kerr's  Cyc.  C.  C.  P.  {351  and  note;  33  Cent.  Di^r. 
col.  728,  11439-472;  19  Encyc  of  L.  228. 

Action  against  principal  barred  also  barred  agralnst  surety. — 
See  Kerr's  Cyc.  C.  C.  P.  {  338  note  pars.  29*33. 

Appeal — Undertaking  on  —  As  to,  see  Kerr's  Cyc.  C.  C.  P. 
1337  note  par.  137;  and  Kerr's  Cyc.  C.  C.  P.  I  941  and  note. 

Bar  of  statute  does  not  extinguish  debt. —  See  Kerr's  Cyc.  C. 
C.  P.  I  312  note  pars.  102,  103. 

Same  —  Does  not  bar  defense. —  19  Encyc.  of  L.  153. 

Same  —  Rigrht  to  set  up  as  counter-claim  or  setoff  Is  barred 
by  the  runninsr  of  the  statute,  in  absence  of  statutory  proTl- 
sions  to  the  contrary.^- 33  Cent.  Digr.  col.  889»  1 216:  also,  33 
Cent.  Dig:,  col.  1214,  |{  649-662.     See  19  Encyc.  of  L.  181. 

Conjunctive  demurrer  bad  when  any  ground  not  sustained. — 
See  post  §  430  and  note. 

Demand  note  is  due  any  time  after  delivery. —  See  Kerr's  Cyc. 
C.  C.  P.  1337  and  note  pars.  120,  121;  also  f  312  note  pars.  S5- 
37. 

Executed  out  of  state  —  Contract  being:,  this  section  does 
not  grovern. —  See  Kerr's  Cyc  C.  C.  P.  {339  and  note. 

Four  years  limitation  in  those  cases  where  no  other  limita- 
tion provided. —  See  Kerr's  Cyc  C.  C.  P.  $848  and  note. 

Immigration  commissioner  —  Action  on  bond* — Limitation  — 
As  to,  see  Kerr's  Cyc.  C.  C.  P.  f  338  note  pars.  35,  36. 

Indemnity  against  ''liability"  it  is  otherwise. —  See  Kerr's 
Cyc.  C.  C.  P.  §  312  note  par.  43. 

No  limitation  provided,  action  must  be  brought  within  four 
years, —  See  Kerr's  Cyc.  C.  C.  P.  I  343  and  note. 

Recorder  —  Non-payment  of  fees  —  Action  on  bond  —  Limita- 
tion—  As  to,  see  Kerr's  Cyc.  C.  C.  P.  I  338* note  par.  37. 

Swamp-land  fund  —  Action  to  recover  governed  by  this  sec- 
tion.—  See  Kerr's  Cyc.  C.  C.  P.  f  338  note  par.  46;  1 848  and 
note. 

Undertaking  on  appeal  —  As  to,  see  Kerr's  Cyc.  C.  C  P. 
8  941  and  note. 

Vendor's  lien  —  Action  to  enforce  —  Bar  of  statute  of  limita- 
tions—  As  to,  see  Kerr's  Cyc.  C.  C.  P.  |  339  and  note;  |  348  and 
note. 

Where  a  limitation  is  not  otherwise  provided,  suit  must  be 
brought  within  four  years. —  See  Kerr's  Cyc.  C.  C.  P.  }  343  and 
note. 

Where  guaranty  is  not  In  writing  limitation  is  controlled  by 
I  339  post. 
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%9K.    WITHIH  THBEE  YEARS.    Within  three  years: 

1.  An  action  upon  a  liability  created  by  statute,  other 
than  a  penalty  or  forfeiture; 

2.  An  action  for  trespass  upon  real  property; 

3.  An  action  for  taking,  detaining,  or  Injuring  any  goods 
or  chattels.  Including  actions  for  the  specific  recovery  of 
personal  property; 

4.  An  action  for  relief  on  the  ground  of  fraud  or  mistake. 
The  cause  of  action  in  such  case  not  to  be  deemed  to  have 
accrued  until  the  discovery,  by  the  aggrieved  party,  of  the 
facts  constituting  the  fraud  or  mistake. 

History  I     Enacted  March  11,  1872. 

i  See  Kerr's  Cyc.  C.  C.  P.  for  138  pars,  annotation. 

1.  GeBcrally.— 52  C.  619.  620  (applied);  59  C  142,  145,  147 
(plea  of  sustained);  71  C.  72,  73.  12  P.  43   (applied);  71  C.  124. 

i  125.  126,  12  P.  719  (applied);  72  C.  334,  335,  13  P.  871   (applied); 

i  73  C.  610.  611   (cited  with  11339,  343).  15  P.  311;  75  C.  530,  538. 

17  P.  678.  680  (finding  on  plea  of  held  sufficient),  21  P.  1133 
(plea  of  not  sustained).  22  P.  170,  171  (demurrer  founded  on 
sustained);  81  C.  834,  837,  22  P.  682,  6  L.  591  (demurrer  based 
on  improperly  overruled).  22  P.  683,  685  (applied  in  action  on 
municipal  bonds);   90  C.  49.  59,  60,  27  P.   40   (plea  of  not  sus- 

'  tained);  91  C.  492,  502,  27  P.  776.  776  (demurrer  founded  on  sus- 

!  tained);  96  C.  310,  312,  81  P.  106  (plea  of  not  sustained);  99  C. 

I  593,  595,  596,  32  P.  581.  34  P.  829,  880   (applied);  99  C.  612,  614. 

37  A.  S.  87,  34  P.  835,  336  (cited  as  to  statutes  of  limitation); 
108  C.  567,  568,  41  P.  447   (applied  in  action  on  auditor's  bond 

!  to   recover  license-money   received);    110   C.   150.    153,    52   A.   S. 

I  70.  42  P.  576  (applied  in  action  to  enjoin  violation  of  contract); 

112  a  85,  88,  89,  44  P.  451  (discussed  iii  connection  with  |  3466 
Pol.  C.  and  Amdt  1880);  112  C.  487,  442,  443.  444,  44  P.  738 
(applied);  115  C.  170,  172,  175,  176.  177.  46  P.  923  (applied); 
117  a  1,  5,  7,  59  A.  a  158,  48  P.  804  (plea  of  sustained);  117  C 
501,  504,  49  P.  583  (referred  to);  122  C.  644.  646,  55  P.  421 
(pleaded,  not  considered);  127  C.  506,  508.  59  P.  944  (applied). 
62  P.  76  (applied);  137  C.  60.  68,  69  P.  700  (cited);  137  C.  527. 
529,  530,  70  P.  556  (inapplicable);  140  C.  141,  145.  73  P.  820 
(construed  with  S  318  and  held  not  applicable  to  an  equitable 
proceeding  to  set  aside  a  fraudulent  deed);  142  C.  883,  385,  77 
P.  939  (applied  in  action  to  recover  against  stockholders);  144 
a  87,  90,  77  P.  776  (plea  of  not  sustained);  148  C.  287,  299 
(applied,  garnishment  does  not  create  new  period  of  limita- 
UoB);  113  A.  S.  268,  83  P.  36;  1  C.  A«  156,  158,  81  P.  976  (applied 
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In  action  by  insurance  company  on  assisned  cause  of  action  for 
damagres  for  causing  fire);  3  C.  A.  109,  110,  84  P.  432  (erroneously 
cited  as  S  388) ;  2  C.  A.  249,  251,  83  P.  278  (applied  in  action  for 
mandate  to  recover  excessive  taxes);  4  C.  A.  249,  256,  87  P. 
410  (held  not  applicable  In  action  for  breach  of  warranty); 
7  C.  A.  387,  94  P.  393,  398  (applied  in  action  for  relief  on  ground 
of  fraud);  20  F.  188,  189  (construed  and  applied,  with  other 
sections,  to  an  action  to  recover  delinquent  taxes);  40  F.  774, 
777,  782  (last  clause  of  subd.  4  construed  and  applied  in  suit 
brought  to  obtain  a  decree  canceling:  an  alleged  fraudulent  con- 
veyance). 

2.  SubdlTlslon    One. —  61    C.    211,    213,    214    (cited);    68    C.    353. 
355,    9   P.    420    (referred   to);    73   C.    72,    73,    12    P.    43    (applied); 

73  C.  610,  611,  15  P.  311  (cited  as  controlling:);  76  C.  121,  124. 
18  P.  139,  141  (cited  as  controlling:);  77  C.  36Q.  377.  18  P.  85. 
88,  19  P.  693,  2  L.  92  (plea  of  not  sustained);  82  C.  650.  653. 
16  A.  S.  178,  23  P.  62  (cited  as  controlling:);  90  C.  49,  56,  27 
P.  40,  41-43  (plea  of  not  sustained);  92  C.  625,  628,  629,  28  P. 
805.  806  (plea  of  not  sustained);  96  C.  490,  492,  31  P.  560 
(held  not  applicable);  99  C.  593,  595.  596,  82  P.  581,  34  P.  329 
(subd.  1  controlling:),  33  P.  1109,  1111  (demurrer  founded  on 
subd.  1  sustained);  103  C.  594,  596,  37  P.  499  (held  to  apply  in 
an  action  ag:ain8t  stockholder  to  enforce  liability);  104  C.  268, 
260,  37  P.  900  (plea  of  not  sustained):  115  C.  170,  172,  175,  176. 
46  P.  923  (subd.  1  governs  in  action  to  collect  municipal  tax); 
117  C.  356,  359,  49  P.  206  (cited  as  controlling);  125  C.  407,  409, 
58  P.  85  (controls  liability  of  stockholder  for  debts);  127  C, 
166,  167.  59  P.  830  (controlling  in  suit  against  stockholder  to 
recover  bank-deposit);  127  C.  258,  259.  59  P.  575  (applied);  131  C. 
199,  200,  63  P.  338  (applied  to  action  on  official  bond):  ISI  C. 
402.  404.  63  P.  680  (the  applicability  of  the  statute  of  limita- 
tions Is  determined  by  the  nature  of  the  action,  not  by  its 
form);  131  C.  656,  665.  63  P.  1011  (cited);  142  C.  88S,  384,  385. 
77  P.  939  (applied  to  action  to  enforce  stockholder's  liability); 
132  C.  589,  591  (applied),  592  (applied  op.  In  dept),  597  (cited). 
598  (applied  In  op.  in  dept),  62  P.  257.  312,  65  P.  12,  459;  141  C. 
96,  97  (applied  in  mandamus  for  reinstatement  of  police  officer), 

74  P.  696;  142  C.  447,  448  (held  not  applicable  in  action  to  re- 
cover purchaser's  share  of  swamp-land  reclamation  fund),  76 
P.  42;  145  C.  696,  703  (applied  In  action  to  recover  assessment 
on  bank  stock),  704  (cited),  712  (applied  in  cone.  op.  Beatty, 
C.  J.),  79  P.  441;  147  C.  614,  617  (applied  in  action  for  settle- 
ment of  guardian's  account),  620  (cited  in  dissent  of  Beatty. 
C.  J),  82  P.  870:  151  C.  102,  104  (applied  In  action  for  settlement 
of  trust),  90  P.  188,  1  C.  A.  5,  6  (applied  in  action  for  rein- 
statement of  police  officer  commenced  after  lapse  of  nine  years), 
81  P.  674,  675;  I  C.  A,  608.  88  P.  699  (same  as  last  oase);  2  C.  A. 
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418,  419,  420  (applied  In  action  to  compel  reinstatement  of 
teacher),  83  P.  1084.  Subd.  1  is  identical  In  lansuasre  with 
subd.  2  I  12  Kan.  Code  —  62  Kan.  622,  627  (construed  and  ap- 
plied in  action  against  county  clerk  for  fees  received  and  not 
accounted  for).  35  P,  299. 

3.  Sabdivliiton  Two. —  53  C.  102,  105  (plea  of  suBtalned);  66  C. 
514,  516.  6  P.  384  (cited  as  controlling;  by  error  of  reporter 
cited  as  |  328);  67  C.  46,  63,  7  P.  41  (cited  by  court  as  con- 
trolling); 78  C.  150,  161,  20  P.  366  (plea  by  demurrer  not  sus- 
tained); 92  C.  166,  158,  28  P.  212  (plea  of  not  sustained),  44  P. 
738.  739  (cited  with  f f  318,  339  subd.  1  and  343  —  omitted  from 
official  report,  112  a  487.  441);  117  C.  305,  306,  49  P.  189  (not 
applicable  to  action  for  damages  by  bulkhead  causing:  injury  to 
land);  122  C.  507,  508,  55  P.  243  (not  applicable  to  action  for 
deflecting  river  by  means  of  levee);  122  C.  644,  645,  65  P.  421 
(referred  to);  129  C.  8,  9,  11,  61  P.  947  (plea  of  sustained  in 
action  to  recover  damagres  for  trespass  to  land);  160  C.  624, 
625  (pleaded  in  action  for  trespass),  89  P.  599;  152  C.  279,  282, 
92  P.  640,  641  (applied);  4  C.  A.  542,  646,  88  P.  594   (applied). 

4.  S«b«vletoa  Three.— 65  C.  666,  667  (plea  of  susUined): 
61  C.  211.  213,  214  (plea  of  sustained);  67  C.  164,  166.  7  P. 
418  (appJied);  77  C.  208,  211,  19  P.  882.  883  (held  inapplicable); 
122  C.  279,  284,  54  P.  844  (cited  by  court  as  controlling),  37  P. 
652  (plea  of  not  sustained  in  action  for  conversion);  127  C. 
358,  259,  59  P.  575  (plea  of  not  sustained);  131  C.  199.  200, 
63  P.  338  (plea  of  sustained);  181  C.  402,  404,  63  P.  680  (plea 
of  not  sustained  because  action  founded  on  contract);  131  C. 
662,  665.  63  P.  1000  (Judgment  erroneously  based  on  reversed); 
132  C.  589,  591,  62  P.  257,  812,  65  P.  12.  459  (cited  by  court  as 
con  troll  in  8r);  132  C.  459,  461.  84  A.  S.  62,  64  P.  709  (plea  of  not 
sustained):  187  C.  267.  269,  70  P.  87  (cited  as  controlling:  in 
action  for  conversion);  153  C.  234,  94  P.  889,  893  (applied  in 
action  of  trover  and  conversion);  5  C.  A.  228.  284  (cited).  90  P. 
39.  42;  6  C.  A.  284.  387  (pleaded  with  f  318).  92  P.  112;  79  F. 
50.  51  (subd.  3  applied,  with  |  389  subd.  1,  to  an  action  for  the 
conversion  of  chattels). 

5.  Smhrn^ytUm  Four. —  52  C.  619,  620  (cited  by  court  as  con- 
trolling; by  error  of  reporter  cited  as  I  368);  59  O.  281,  282 
<plea  of  sustained);  67  C.  164,  155.  156,  7  P.  418  (plea  of  by 
demurrer  sustained);  71  C.  124,  125,  126,  12  P.  719  (plea  of  sus- 
tained); 71  C.  142,  144.  11  P.  856,  867  (pleaded  but  not  passed 
on);  71  O.  613,  529,  12  P.  570,  579  (plea  of  not  sustained);  73  C. 
452,  464,  2  A.  S.  823,  16  P.  82,  83  (plea  of  not  sustained);  74  C. 
301«  305.  15  P.  846  (cited  by  court  as  controlling);  82  C.  57, 
59.  23  P.  83  (plea  of  not  sustained  in  action  of  client  agrainst 
attorney  for  moneys  received);  86  C.  488,  508.  24  P.  930,  935 
(plea  of  as  agralnst  interveners  not  sustained);  01  C.  492,  502, 
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27  P.  776  (plea  of  sustained);  91  C.  665,  677.  26  A.  &  219,  27  P. 
924,  926  (cited  by  court  as  control! i ngr ) ;  93  C.  665,  667,  29  P. 
232  (cited  by  court);  97  C.  646.  648.  32  P.  689  (pleaded;  cause 
decided  on  other  grrounds);  99  C.  74,  81,  82,  83.  33  P.  766  (cited 
by  court  as  controlling:);  99  C.  456,  461,  34  P.  96  (construed  as 
to  "agrerieved  party");  99  C.  665,  659,  34  P.  444  (plea  of  by 
demurrer  discussed,  not  sustained);  100  C.  685,  644,  645,  88 
A.  S.  314,  36  P.  433  (construed  and  applied);  104  C.  402,  405, 
38  P.  61  (applied);  106  C.  9,  19.  39  P.  43  (claim  plaintiff  within 
not  sustained,  Garoutte,  J.,  dissentlngr) ,  89  P.  49,  51  (applied 
to  cause  of  action  for  fraud),  107  P.  154,  157,  40  P.  106  (plea 
of  in  action  to  annul  divorce  on  ff round  of  fraud  sustained). 
40  P.  747  (construed);  108  C.  369,  425.  41  P.  328  (plea  of  not 
sustained);  110  C.  150.  152,  153,  62  A.  S.  70,  42  P.  576  (cited  as 
controlling:  ri^bt  to  maintain  action  for  fraud  in  breach  of 
contract);  110  C.  292.  294,  295,  62  A.  S.  84,  42  P.  804  (pleaded; 
decided  on  other  point);  112  C.  437.  441.  442.  444.  44  P.  7SS; 
739  (construed  with  other  sections  and  declared  not  applicable. 
For  matter  omitted  from  the  official  report,  commencingr  in  the 
eleventh  line  from  top  of  the  pa^e,  see  44  P.  781);  IIS  C.  476, 

600.  44  P.  810  (cited  in  concurring  opinion  of  McFarland,  J.); 
113  C.  482,  486,  46  P.  809  (demurrer  under  subd.  4,  upheld): 
123  C.  163,  165,  166,  55  P.  759,  760  (plea  of  sustained);  124  C. 
475,  480,  67  P.  388  (plea  of  by  demurrer  sustained):  124  C.  628, 
529,  57  P.  474  (plea  of  sustained);  129  C.  867,  876,  62  P.  S9 
(construed);  129  C.  640.  642,  643,  62  P.  261  (plea  of  not  sus* 
tained);  132  C.  459,  461,  84  A.  S.  62,  64  P.  709  (plea  of  not  bus- 
tained);   133  C.   33,   37,   65   P.   134   (held  not  applicable);   138   C. 

601,  603,  65  P.  1079  (plea  of  sustained);  136  C.  167.  169.  67  P. 
52  (plea  of  not  sustained);  135  C.  247,  251.  262.  255.  67  P.  779 
(plea  of  sustained);  135  C.  599,  601.  67  P.  1080  (plea  of  sus- 
tained); 137  C.  89,  94,  69  P.  850  (plea  of  sustained):  187  C. 
527.  629.  530.  70  P.  556  (not  applicable;  erroneously  cited  by 
reporter  in  headnote  for  1355);  70  P.  1024  (applied,  action  for 
relief  on  grround  of  fraud);  139  C.  814,  315,  78  P.  868  (plea  of 
not  upheld);  140  C.  141,  144.  146,  152,  73  P.  820  (held  not  ap- 
plicable in  action  by  heirs  to  set  aside  conveyance  f^r  fraud 
and  mistake);  142  C.  601,  604,  76  P.  881  (applied);  144  C.  450, 
454,  455,  77  P.  1032  (held  not  applicable  In  action  to  determine 
priority  in  water-right);  145  C.  696,  703,  79  P.  441  (applied  to 
action  to  recover  stockholder's  assessment);  146  C.  577,  579 
(cited).  80  P.  860;  147  C.  739.  745  (applied),  82  P.  436;  149  C. 
32,  34  (held  not  applicable),  84  P.  668,  6  L.  N.  S.  870;  149  C. 
699,  602  (held  not  applicable),  87  P.  83;  161  C.  102,  104  (pleaded 
with  f|387.  343  —  held  not  applicable),  90  P.  188;  151  C.  797, 
807  (allegrations  insufficient  to  bring:  case  within),  91  P.  740; 
1  C.  A.  890.  393.  82  P.  349   (inapplicable  In  action  to  quiet  title 
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asralnst  deed,  wh«n):  2  C.  A.  S,  8.  10,  82  P.  lllS  (Inapplicable 
where  fraud  pleaded  aa  equitable  defense  airalnst  fraudulent 
juderment  without  consideration);  2  C.  A.  241,  243  (cited),  83 
P.  275:  6  C.  A.  284.  287  (cited).  92  P.  112.  118;  28  P.  275.  279 
(discovery  of  facts  constituting:  fraud,  how  ascertained);  168 
U.  S.  172.  177,  39  L.  ed.  988,  940,  15  Sup.  Ct  Rep.  768  (applied 
in  action  to  enforce  transfer  of  lands). 

As  to  actions  on  official  bonds,  see  Kerr's  Cyc.  C.  C.  P.  I  337 
note  pars.   104  et  seq.;   83  Cent.   Dlir.   col.   317,   ||  148-160. 

As  to  construction  Irf  statutes  of  limitation  In  this  state,  see 
Kerr's  Cyc.  C.  C.  P.  I  812  note  pars.  r4-17. 

Corporations  and  stockholders  —  Limitation  of  action  ag'ainst 
—  As  to,  see  Kerr's  Cyc  C.  C.  P.  I  359  and  note. 

Executor  or  administrator  —  Limitation  of  action  to  set  aside 
sale  Is  three  years. —  See  Kerr's  Cyc.  C.  C.  P.  1 1578  and  note. 

Means  of  knowledge  and  circumstances  such  as  to  put  a  man 
of  ordinary  prudence  on  Inquiry  —  As  to  effect  on  statute,  see 
Kerr's  Cyc  C.  C.  P.  1 838  note  pars.  90-92;  also  Kerr's  Cyc. 
C.  C  i  19  and  note. 

Money  deposited  to  be  kept  until  demanded. —  See  Kerr's  Cyc. 
C.  C.  P.  1838  note  par.  73;  also  §312  note  par.  132;  and  f  318 
note  par.  176. 

Statutory  penalty  —  Limitation  of  action  for  one  year. —  See 
Kerr's  Cyc.  C.  C.  P.  |  340  subd.  1  and  note;  83  Cent.  Digr.  col. 
330,  If  168-167. 

■ 

ittt.    IfOTHIlf  TWO  YEARS.    Within  two  yeans: 

1.  An  Actton  upon  a  contract,  obligation  or  liability  not 
f«nnde4  npon  an  Instmnient  ol  writing,  other  than  that  men- 
tioned in  subdivlBion  two  of  section  three  hundred  thirty- 
seven  of  this  code;  or  an  action  founded  upon  an  Instrument 
of  writing  executed  out  of  the  state; 

2.  An  aetion  afpUast  a  slierill^  coroner,  or  constable  upon 
a  liability  incurred  by  the  doing  of  an  act  in  his  official 
capacity  and  in  virtue  of  his  office,  or  by  the  omission  of  an 
official  duty,  including  the  non-payment  of  money  collected 
upon  an  execution.  But  this  subdivision  does  not  apply  to 
an  action  for  an  escape. 

BIsTtoryt  Enacted  March  11,  1872;  amended  March  24.  1874, 
Code  Amdts.  1878-4.  p.  292;  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  231,  by  omitting  par.  3,  which  provided  as  follows:  "An 
action  to  recover  damages  for  the  death  of  One  caused  by  the 
wrongful  act  or  neglect  of  another;"  June  3,  1906,  Stats,  and 
Amdts.  1908,  by  adding  the  proviso  paragraph  at  end;  amended 
March  19.  1907.  Stats,  and  Amdts.  1907,  p.  599. 
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See  Kerr's  Cyc.  C.  C.  P.  for  159  pars,  annotation. 

1.  Geaemlly. —  60  C.  612.  613  (applied);  69  C.  142,  145  (trial 
court  found  action  not  barred  by;  sustained);  61  C.  213,  214 
(cited):  68  C.  353.  358,  9  P.  420  (cited);  68  C.  390»  391.  9  P.  430 
(referred  to):  70  C.  412.  416,  417,  11  P.  748  (referred  to);  71  C 
290.  294,  12  R  172,  174  (statute  not  pleaded:  could  not  be 
urgred):  73  C.  610,  611.  15  P.  811  (referred  to);  74  a  60,  68, 
15  P.  371  (cited):  76  C.  271,  274,  17  P.  225  (referred  to);  82  C. 
250,  261.  23  P.  127,  130  (pleaded  to  two  causes  of  action,  but 
not  as  to  a  third;  defendant  not  entitled  to  nonsuit  at  close 
of  plaintiff's  evidence);  32  P.  666,  666  (pleaded):  84  C.  89.  92, 
93.  23  P.  1112  (referred  to);  87  C.  256,  266.  22  A.  8.  243  (erron- 
eously cited  for  I  389,  correct  citation),  25  P.  407,  409;  117  C. 
1.  5,  7,  69  A.  S.  153.  48  P.  804  (applicable  in  mandamus  pro- 
ceedings where  subject-matter  sroverned  by  this  section);  117 
C.  601,  504.  49  P.  583  (pleaded  with  other  sections;  not  sus- 
tained): 123  C.  264,  265.  56  P.  901  (pleaded  with  |  837;  affirmed 
on  srround  claim  stale);  124  C.  164,  156,  66  P.  896  (pleaded  with 
other  sections;  decided  on  grround  contract  by  iruardlan  without 
leave  of  court  was  unauthorized);  148  C.  669,  673.  674,  675,  676. 
113  A.  S.  324,  84  P.  165  (objection  plea  of  this  section  is  in- 
sufficient for  failure  to  refer  to  subdivision  waived  by  failure 
to  urfire  in  trial);  149  C.  32,  34.  84  P.  668,  6  L.  N.  a  870  (ap- 
plied); 1  C.  A.  156.  168,  81  P.  976  (applied);  8  C.  A.  268.  264,  2€7. 
84  P.  159  (plea  of  bar  sufficient  without  reference  to  subdivision 
of  section);  3  C.  A.  387.  389.  86  P.  729  (applied);  20  F.  188,  189 
(construed  and  applied,  with  other  sections,  to  an  action  to 
recover  delinquent  taxes);  89  F.  168,  170,  171  (law  of  what 
state  governs  in  action  on  undertaking:  given  on  appeal);  164 
U.  S.  398.  396  (cited).  402  (applied),  41  L.  ed.  485,  486.  488. 
17  Sup.  C!t.  Rep.  120. 

2.  SvbdlvlsioB  one. —  62  G.  42,  48,  44,  46  (applies  to  all  actions 
at  law  not  specifically  mentioned  in  other  portions  of  the  stat- 
ute): 52  C.  660.  662  (nonsuit  based  on  reversed);  54  C.  329,  330 
(order  overruling-  demurrer  based  on  reversed);  66  C.  124,  126 
(applied  in  action  for  damages  for  malicious  prosecution);  57  C» 
208.  209  (demurrer  based  on  sustained);  57  C,  431  (controlling); 
61  C.  149,  151  (cited  by  court  as  cdntrolling);  66  C.  489,  4  P. 
491  (controlling  in  action  for  malicious  prosecution);  68  C. 
306,  807,  9  P.  146  (permission  to  amend  answer  setting  up); 
68  C.  353,  366,  368,  9  P.  420  (applied  with  other  sections  in 
determining  liability  on  subscription  in  another  state  to  stock 
of  foreign  corporation);  68  C.  390,  391,  9  P.  430  (controlling  in 
action  for  damages  from  nuisance);  68  C.  466,  468,  68  A.  R.  17. 
9  P.  731,  732  (must  be  pleaded  to  be  availed  of);  68  C.  491,  493. 
13  P.  687,  588  (plea  of  by  demurrer  not  sustained);  70  G.  127, 
128.    11   P.   602    (applied  in  action  against  attorney  for  neglect 
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to  take  appeal);  70  C.  412,  416,  417,  11  P.  748,  760  (method  of 
pleading  mooted  but  not  decided):  71  G.  72,  73,  12  P.  43  (pleaded 
by  demurrer  with  other  sections;  sustained);  72  C.  686,  690. 
18  P.  82.  84  (plea  by  demurrer  sustained);  73  C.  574,  676,  15  P. 
294,  295  (plea  of  in  action  agralnst  state  treasurer  to  recover 
money  received  as  fees  he  failed  to  pay  over  not  sustained; 
Thornton,  J.,  dissenting);  73  C.  610,  611,  16  P.  311,  312  (con- 
trollings in  personal  suit  for  taxes);  74  G.  60,  63,  68,  15  P.  871, 
374  (applied);  74  C.  526,  627,  16  P.  323  (plea  of  not  sustained): 
75  G.  192,  193,  194,  7  A.  S.  16,  16  P.  779,  780  (applied);  75  G. 
271.  272.  274,  17  P.  226,  226  (applied);  75  G.  634.  688,  17  P.  678, 
679  (declared  not  germane  to  action;  erroneously  cited  in  bead- 
note  a»  i  389);  77  G.  184.  189.  19  P.  278.  280  (held  not  germane); 
77  G.  208,  211,  19  P.  382,  383  (plea  o£  sustained);  79  C.  77,  79, 
12  A.  &  131,  21  P.  655  (pleaded;  decided  on  other  point);  (G. 
Sept.  2,  1889).  22  P.  203,  204,  205  (plea  of  not  sustained);  82  G. 
67.  59,  23  P.  33  (pleaded  but  abandoned);  82  G.  209.  210,  22  P. 
1137,  1138  (plea  of  by  demurrer  not  sustained);  84  G.  89,  92, 
93.  23  P.  1112,  1113,  1114  (plea  of  not  sustained);  87  G.  266. 
266  (miscited  for  §389),  25  P.  409  (citation  correct);  90  G. 
64,  65.  66.  67.  26  A.  S.  100,  27  P.  30  (construed  in  action  on  for- 
eign Judgment);  90  G.  245,  263.  27  P.  211,  214  (plea  of  not  sus- 
tained):  91  G.  278,  281,  27  P.  603,  604  (plea  of  not  sustained): 
92  G.  625.  628,  629,  28  P.  805.  806  (plea  of  not  sustained);  95  G. 
317,  318,  29  A.  S.  116,  30  P.  646  (cited  by  court  as  controlling  in 
action  for  negligence  in  certification  of  title);  86  G.  490,  492, 
31  P.  560  (plea  of  sustained  in  action  against  innkeeper  as  in- 
surer of  guests'  goods  and  personalty);  97  C.  546,  648,  32  P. 
589  (pleaded;  decided  on  other  grounds);  98  G.  293,  294,  296. 
299,  83  P.  63.  64,  65  (plea  of  not  sustained);  (G.  June  3.  1893), 
33  P.  206.  207  (plea  of  not  sustained);  (a  Aug.  22,  1893),  33  P. 
1109,  1111  (plea  of  sustained  in  action  to  enforce  personal 
liability  of  municipal  corporation  for  street  improvement) ;  99 
G.  593,  595,  32  P.  581,  34  P.  329,  330  (construed  as  not  applicable 
to  an  action  to  recover  tax);  99  G.  612,  614,  87  A.  8.  87.  34  P. 
335,  336  (cited  as  to  statutes  of  limitation):  99  G.  655,  659,  34  P. 
444  (plea  of  not  sustained);  101  a  154,  156,  157,  85  P.  635 
(pleaded;  found  against;  case  affirmed  because  original  com- 
plaint not  in  record);  102  G.  377,  380.  36  P.  667  (plea  of  should 
have  been  sustained;  action  to  recover  money  paid  for  license 
revoked);  106  G.  9,  18,  21,  39  P.  43  (applied);  107  G.  65,  69,  66, 
40  P.  45  (plea  of  as  to  counterclaim  of  intervener  not  sus- 
tained); 108  G.  667.  668,  41  P.  447  (plea  of  sustained  in  action 
against  auditor  receiving  moneys  outside  his  line  of  duty);  109 
C.  211,  218,  41  P.  1028  (plea  of  not  sustained  because  of  written 
acknowledgment  of  the  indebtedness);  110  O.  630.  687.  42  P. 
1077  (cited  as  contrQlUng  limitation  of  action  against  co-obligor 
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for  contribution);  111  C.  328,  836.  340.  342,  48  P.  95«  (controlliner 
in  action  by  stockholder  for  compensation  for  servlcAB  where 
there  is  no  written  contract),  44  P.  738,  739  (cited -— omitted 
from  official  report,  112  C.  441);  114  C.  34.  37,  46  P.  998  (plea 
of  not  sustained);  116  C.  136.  139,  141,  46  P.  899  (plea  of  bus- 
talned  in  action  to  recover  purchase  money);  116  C.  170.  176, 
46  P.  928  (pleaded  aerainst  action  to  recover  municipal  taxes; 
not  erermane):  116  C.  264,  266,  48  P.  73  (plea  of  by  demurrer 
sustained);  116  C.  473,  476,  482,  48  P.  491  (cited);  117  C  305. 
308,  49  P.  189  (applied  in  action  to  recover  for  consequential 
damages  caused  by  overflow  caused  by  erectinsr  bulkhead);  117 
C.  366,  369,  49  P.  206  (not  germane  tb  action  by  mandamus  to 
compel  board  of  directors  of  school  district  to  draw  warrant  to 
pay  audited  bill);  120  C.  27,  28,  62  P.  118  (erermane  to  counter- 
claim set  up  for  damages  because  of  bad  advice  in  action  by 
attorney  for  services);  120  C.  166,  161,  47  P.  874,  52  P.  302.  40 
L.  360  (plea  of  not  upheld);  120  a  432,  434,  62  P.  712  (pleaded; 
decided  on  point  of  failure  to  present  claim  for  damagea  to 
city  council  as  required);  120  C.  482,  484,  62  P.  818  (inapplicable 
In  action  for  deflciency  where  grantee  agr^ees  to  pay  mortgage) : 
121  C.  688,  689,  64  P.  95  (plea  of  not  sustained  In  action  on  ae« 
count  stated);  122  C.  106,  54  P.  627  (controls  action  to  recover 
for  plans  furnished  for  schoolhouse);  122  C.  607,  608.  609,  65  P. 
243  (controls  in  action  for  consequential  damages);  122  C.  644. 
646.  65  P.  421  (inapplicable  to  action  of  supervisor  to  recover 
for  services  as  road  commissioner;  f  41  County  (Government  Act 
controls);  (C.  Aug.  14,  1899),  68  P.  180  (plea  of  not  sustained); 
127  C.  506.  608,  69  P.  544  (cited);  127  C.  688,  691,  60  P.  45  (plea 
of  not  sustained  in  action  to  recover  against  administrator  for 
services  rendered  to  decedent);  128  C.  581,  635,  686,  648,  543, 
547,  58  P.  180,  61  P.  99  (applied  to  policy  of  foreign  insurance 
company);  129  C.  8,  9,  11,  12,  61  P.  947  (controls  limitation  of 
action  for  damages  where  railroad  constructed  with  permis- 
sion); 129  C.  376.  129  C.  514.  525,  79  A.  8.  127,  62  P.  93  (not  ap- 
plicable; liability  arising  on  written  contract);  130  C.  388,  384. 
836.  387.  62  P.  569  (construed):  131  C.  6,  7.  63  P.  61.  62  (plea 
sustained  In  action  against  one  partner  for  funds  embessled  by 
another  partner);  131  C.  437,  439,  63  P.  727  (pleaded;  material 
issue;  failure  to  And  error);  182  C.  480,  488.  64  P.  863  (plea  of 
not  sustained  in  action  for  contribution);  182  O.  689.  592,  598, 
62  P.  257,  312.  65  P.  12,  469  (plea  of  sustained  in  suit  against 
officer  on  official  bond);  134  C.  26.  28,  29.  66  P.  24  (controls  In 
action  to  recover  for  value  of  service  under  oral  contract); 
137  C.  257,  258,  259,  70  P.  87  (construed  with  |  338  In  action  for 
conversion);  137  C.  384,  885  (reversal  for  failure  to  find  on 
where  Interposed  by  plea),  386  (cited  as  controlling  In  action 
to  enforce  collateral  as  security  by  one  who  paid  debt  of  prin- 
cipal, but  neglected  to  enforce  reimbursement  till  bar  inter- 
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vened),  70  P.  223;  18»  C.  314,  816,  73  P.  883  (controls  in  action 
for  breach  of  oral  promise);  140  C.  88,  98,  73  P.  738  (controls 
action  to  recover  for  breach  of  oral  contract);  140  C.  198,  800, 
78  P.  8S3  (applicable  In  suit  for  reimbursement  for  premiums 
p&Id  on  life  Insurance  policy);  148  C.  181,  132,  78  P.  898  (ap- 
plied in  suit  on  note  executed  out  of  state);  146  G.  898,  703, 
704.  79  P.  441  (cited  in  action  to  enforce  stockholder's  liability 
on  unpaid  stock);  147  C.  610,  611  (construed  in  action  for  ac- 
countlncr  against  firuardian  continulngr  to  act  after  ward's  ma- 
jority), 82  P.  42;  148  C.  287,  291,  892.  113  A.  Gk  268.  88  P.  36 
(cited):  148  C.  689,  678  (applied  with  |  837),  118  A.  S.  324,  84  P. 
166:  149  C.  32.  33,  84  P.  668,  6  L.  N.  S.  870  (cited);  160  C.  624, 
626,  89  P.  699  (pleaded  with  other  sections);  161  C.  606,  612, 
91  P.  618  (applied  In  action  to  foreclosure  mortflraere  executed 
in  Mass.);  162  C.  637,  689.  93  P.  854.  866  (construed  with  |361); 
1  C.  A.  251,  262,  81  P.  1116  (applied  in  action  by  surety  on  note 
against  principal);  1  C.  A.  669,  660,  82  P.  1076  (cited);  1  C.  A. 
718,  719,  722,  82  P.  1060  (allegations  of  special  defense  under 
deemed  controverted  under  §462);  2  C.  A.  29,  81,  88  P.  74  (ap- 
plied in  action  on  bond  of  contractor,  bindinsrs  on  agreed  state- 
ment including):  2  C.  A.  241,  243,  83  P.  276  (applied  in  action 
to  recover  money  under  void  administration);  2  C.  A.  418,  419. 
83  P.  1081  (pleaded  with  subd.  1.  f  338);  3  C.  A.  109.  110,  84  P. 
432  (applied  in  action  to  recover  proportionate  part  of  expense 
of  reclaimine:  land  under  a  written  agrreement);  3  G.  A.  294. 
296,  297.  86  P.  134  (applied  with  |  887  in  action  upon  note  placed 
in  escrow):  3  G.  A.  387,  891,  86  P.  729  (cited);  4  G.  A.  249.  260. 
256,  87  P.  410  (applied  with  1337  in  action  for  fruit  trees 
sold);  4  G.  A.  465,  469,  88  P.  602  (applied  In  action  against  prin- 
cipal maker  by  surety  to  whom  note  was  transferred  on  pay- 
ment by  surety);  79  F.  60,  61  (applied  with  subd,  8  of  1888,  to 
an  action  for  conversion  of  chattels);  86  F.  976,  982,  983  (con- 
strued with  i  337  and  held  not  applicable  to  claims  evidenced  by 
time  checks). 

S.  9«MUirfsioB  twor— 61  G.  211.  218,  214  (applies  in  action 
agrainst  sheriff  and  sureties  on  bond  for  seisure  of  property 
under  attachment);  76  G.  606,  607,  18  P.  776,  777  (inapplicable 
in  action  ag'ainst  sheriff  as  a  tax-collector);  117  G.  601,  504,  49 
P.  583  (not  applicable  in  case  chargringr  fraud  and  collusion  of 
shertff);  130  G.  497,  498,  62  P.  822  (plea  of  not  sustained  In 
action  on  sheriff's  bond  for  seizure  under  attachment);  188  G. 
689.  698.  62  P.  267,  812,  65  P.  12,  469  (not  applicable  in  action 
asainst  county  recorder  for  failure  to  pay  over  fees);  186  G. 
100,  102,  67  P.  6  (plea  of  sustained  In  action  against  sheriff  for 
false  return  of  amount  of  money  made  on  execution). 

4.  SiiMUYfsUm  fliovr.^58  C  42,  46  (cited,  that  time  of  limlU- 
tlon  of  action  for  wronsful  death  is  two  years.  But  this  pro- 
vision Is  now  in  i  340,  and  the  time  is  limited  to  one  year). 
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As  to  when  Instrument  executed  within  state,  see  Kerr's  Cyc. 
C.  C.  P.  i  337  note  pars.  67.  68. 

Bailee  —  Conversion  —  Action  agrainst  transferee  limited  to 
three  years  from  date  on  which  he  received  the  property. —  See 
Kerr's  Cyc.  C.  C.  P.  I  8S8  note  pars.  70-74. 

Escape  —  Action  for  —  Limitation. —  See  Kerr's  Cyc.  C  C.  P. 
i  340  subd.  4  and  note. 

Mutual  account  —  Action  on  —  Limitation. —  See  Kerr's  Cyc. 
C.   C.   P.   f  344  and  note. 

Ofliclal  bonds  —  Action  upon  —  Limitations. —  See  Kerr's  Cyc. 
C.  C.  P.  1337  note  pars.  104-114;  83  Cent.  Diff.  col.  817,  11146- 
160. 

Same  —  When  instrument  executed  within  the  state. —  See 
Kerr's  Cyc  C.  C.  P.  %  887,  note  pars.  67,  68. 

$840.    WITHIN  ONE  TEAR.    Within  one  year: 

1.  An  action  upon  a  statute  for  a  penalty  or  forfeiture, 
when  the  action  is  given  to  an  Individual,  or  to  an  individual 
and  the  state,  except  when  the  statute  imposing  it  pre- 
scribes a  different  limitation; 

2.  An  action  upon  a  statute,  or  upon  an  undertaking  In  a 
criminal  action,  for  a  forfeiture  or  penalty  to  the  people  of 
this  state; 

3.  An  action  for  libel,  slander,  assault,  battery,  false  Im- 
prisonment, seduction [,]  or  for  Injury  to  or  for  the  death  of 
one  caused  by  the  wrongful  act  or  neglect  of  another  or 
by  a  depositor  against  a  bank  for  the  payment  of  a  forged 
or  raised  check; 

4.  An  action  against  a  sheriff  or  other  officer  for  the  escape 
of  a  prisoner  arrested  or  imprisoned  on  civil  process; 

5.  An  action  against  a  municipal  corporation  for  damages 
or  injuries  to  property  caused  by  a  mob  or  riot. 

Hlstorya  Enacted  March  11,  1872;  amended  March  24,  1874. 
Code  Amdts.  1873-4.  p.  292;  January  27,  1876.  Code  Amdts.  1875-6. 
p.  89;  March  18,  1905,  Stats,  and  Amdts.  1905.  p.  232. 

See  Kerr's  Cyc.  C.  C.  P.  for  86  pars,  annotation. 

1.  Qeaerally. —  66  C.  675.  676,  4  P.  580  (construed  In  connection 
With  8  862  post);  99  C.  598,  696.  82  P.  681,  682,  84  P.  829  (inappli- 
cable in  action  to  collect  penalty  on  delinquent  tax);  127  C.  606. 
608,  69  P.  944  (cited  with  other  sections,  in  action  to  quiet  title, 
against  claim  of  city  for  taxes;  sustained);  140  C.  828,  828,  78  P. 
1067  (cited):  1  C.  A.  156.  168  (construed  and  applied),  81  P.  87C; 
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149  F.  606.  608,  609  (as  to  causes  of  action  previously  accrued 
the  limitation  began  to  run  from  the  time  the  amendment  went 
into  effect). 

2.  Svkdiir-lstoB  Oae. —  71  C.  242,  246.  11  P.  682,  683  (plea  of  In 
action  to  recover  license  not  sustained);  99  C.  593,  596,  32 
P.  581.  34  P.  829,  330  (inapplicable  in  an  action  to  recover 
delinquent  taxes);  130  C.  322,  332,  333.  92  A.  S.  56,  62  P.  671,  927 
(inapplicable  in  action  to  recover  money  paid  on  mar^rins);  182 
C.  589.  698,  62  P.  257.  312,  65  P.  12.  469  (plea  of  not  passed  on  by 
trial  court,  case  reversed  for  that  reason). 

3.  S«bdlvl»losi  Tmo^^ll  C.  242,  246,  11  P.  682  (plea  of  in 
action  to  recover  license  not  sustained). 

4.  SabdiTtoloB  Th>«c. —  66  C.  576,  576,  4  P.  680  (plea  of  in 
action  for  seduction  not  sustained);  92  C.  408,  410,  28  P.  442  (plea 
of  in  an  action  for  slander  not  sustained);  94  C.  370,  872,  374,  28 
A.  S.  137,  29  P.  707,  708,  15  L.  707  (plea  of  in  action  for  arrest 
on  diarsre  of  slander  sustained);  99  C.  612,  614,. 37  A.  S.  87,  34 
P.  335.  336  (cited  as  to  statutes  of  limitation);  140  O.  323,  328, 
73  P.  1067  (referred  to  by  court  In  dlscusslner  evidence  held  to 
be  irrelevant  and  Immaterial). 

As  to  action  after  reversal  on  appeal,  see  Kerr's  Cyc.  C.  C.  P. 
S  365  and  note.    See,  also,  33  Cent.  Vig.  col.  906,  f  516. 

As  to  action  against  city  for  injury  from  riot,  see  Kerr's  Cyc. 
PoL  C.  S  4464;  also  20  SSncyc.  of  L.  1206  et  seq.;  14  Bncyc  PI.  ft 
Pr.  240. 

As  to  action  against  decedent's  representatives,  see  Kerr's 
C;yc  C.  C.  P.  f  353  and  note. 

As  to  action  for  damages  for  entry  upon  real  property,  see 
Kerr's  Cyc.  C.  C.  P.  i  320  and  note.  See  38  .Cent.  Dig.  col.  304, 
11141-146. 

Malicious  Prosecution  —  Limitation  of  action  is  controlled  by 
f339  ante. —  See  Kerr's  Cyc  C.  C.  P.  §839  note  par.  82  et  seq. 
See  33  Cent.  Dig.  col.  1905.  {  89. 

SS41.  WITHIN  SIX  MONTHS.  Within  six  months: 
An  action  against  an  officer,  or  officer  de  facto: 
1.  To  recover  any  goods,  wares,  merchandise,  or  other 
property,  seized  by  any  such  officer  In  his  official  capacity 
as  tax-collector,  or  to  recover  the  price  or  value  of  any 
goods,  wares,  merchandise,  or  other  personal  property  so 
seized,  or  for  damages  for  the  seizure,  detention,  sale  of, 
or  injury  to  any  goods,  wares,  merchandise,  or  other  per- 
sonal property  seized,  or  for  damages  done  to  any  person 
or  property  in  making  any  such  seizure. 
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2.  To  recover  stock  sold  for  a  delinquent  assessment,  as 
provided  in  section  three  hundred  and  forty-seven  of  the 
Civil  Code. 

HlntoiTt  Enacted  March  11,  1872;  amended  March  24.  1874. 
Code  Amdts.  1873-4,  p.  292. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

1.  SubdivlMlon  One.— 50  C.  803  (demurrer  sustained);  53  C. 
152,  163  (cited);  99  C.  612,  614.  87  A.  S.  87,  84  P.  386.  886  (cited 
as  to  statutes  of  limitation);  117  C.  501,  504,  49  P.  588  (pleaded 
In  action  agralnst  sheriff  charging  collusion  and  fraud:  discussed 
by  court):  130  C.  497,  498,  499,  62  P.  822  (pleaded  and  discussed 
in  action  for  conversion). 

2.  SubdlvlMfon  Two. — 133  C.  64,  66,  67,  68,  65  P.  143  (plea  of 
not  sustained). 

As  to  actions  agralnst  counties,  see  Kerr's  Cyc.  C.  C.  P.  I  342 
and  note;  38  Cent.  Dig:,  col.  181,  |  37. 

As  to  actions  by  decedent's  representatives,  see  Kerr's  Cyc.  C. 
C.  P.  S  853  and  note. 

As  to  actions  for  penalties  for  violating:  higrhway  laws,  see 
Pol.  C.  i  2935.     See,  also,  33  Cent.  Digr.  col.  880,  S|  158-167. 

As  to  actions  to  recover  stock  sold  for  unpaid  assessments, 
see  Kerr's  Cyc.  C.  C.  |  347  and  note.  See  12  Cent.  Digr/  col. 
517,  H  429-431. 

As  to  actions  to  recover  taxes  paid  under  protest,  see  Kerr's 
Cyc.  Pol.  C.  S  3819  and  note;  45  Cent.  T>lg.  col.  1354.  11003;  27 
Encyc.  of  L.  7-64. 

Penalties  for  violating  hlgrhway  laws — •Limitations. —  See 
Kerr*ii   Pocket   Pol.   C.   8  2935. 

§842.  SAME.  [ACTIONS  AGAINST  COUNTY  ON  RE- 
JECTED  CLAIMS.]  Actions  on  claims  against  a  county, 
which  have  been  rejected  by  the  board  of  supervisors,  must 
be  commenced  within  six  months  after  the  first  rejection 
thereof  by  such  board. 

HUtoryt     Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

75  C.  584,  588,  17  P.  678,  680  (an  action  to  recover  for  street 
improvement,  plea  of  not  sustained);  99  C.  612,  614,  37  A.  S.  87, 
34  P.  335,  336  (cited  as  to  statutes  of  limitation);  116  C.  473, 
475.  482,  48  P.  491  (action  for  contribution  for  money  paid, 
pleaded  but  not  sustained). 
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As  to  actions  asralnst  county  for  damages  caused  by  a  mob 
or  riot,  see  Kerr's  Cya  C.  C.  P.  f  340  subd.  5  and  note;  also  20 
Encyc.  of  L.  1206  et  seq.;  14  PI.  &  Pr.  240. 

As  to  actions  acralnst  county  on  rejected  claims,  see .  Kerr's 
Cyc  Pol.  C.  S  407&  and  note. 

iUL  ACTIONS  FOR  RELIEF  NOT  HEREINBEFORE 
FBOTIBEB  FOR.  An  action  for  relief  not  hereinbefore  pro- 
vided for  must  be  commenced  wltbln  four  years  after  the 
cause  of  action  shall  have  accrued. 

HIvtorr:     Bnacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  65  pars,  annotation. 

52  -C.  42,  44  (construed  to  apply  to  all  suits  in  equity  not  of 
concurrent  cognizance  in  law  and  equity) ;  54  C.  302,  304  (plea 
of  by  demurrer  in  action  by  distributee,  overruled);  58  C.  364, 
366,  372  (plea  of  in  action  for  specific  performance  sustained) ; 
dS  C.  79.  88  (applied  in  action  by  tenants  in  common  against 
tenant  in  possession);  59  C.  142,  145,  147  (plea  of  in  action  to 
recover  moneys  deposited  to  be  kept  until  demanded,  not  sus- 
stained);  60  C.  645,  647  (pleaded,  case  decided  on  other  points); 
€2  C.  515  (pleaded  with  other  section  in  action  to  abate  dam 
erected  on  land  of  lower  proprietor;  no  finding  by  trial  court 
on;  reversed  for  that  reason);  66  C.  105,  111,  4  P.  1096  (pleaded 
with  other  sections  in  ejectment;  not  passed  on);  68  C.  853,  355, 
9  P.  420,  421  (cited  with  other  section  in  an  action  to  get  in 
calls  on  subscription  to  capital  stock  of  corporation;  not  ger- 
mane); 69  C.  255,  267.  10  P.  674,  676.  677  (construed);  71  C.  72, 
73.  12  P.  43  (plea  of  with  other  sections  in  action  to  enforce 
assessment  of  swamp  and  overflow  land,  sustained  on  1 338 
ante);  71  C.  124.  125,  126,  12  P.  719  (plea  of  in  an  action  to  quiet 
title  and  charge  of  fraud  on  part  of  plaintiff,  sustained);  72  C. 
363.  365,  366,  14  P.  88,  89  (plea  of  in  action  to  enforce  trust  sus- 
tained); 73  C.  291,  294.  14  P.  874,  875  (plea  of  in  action  to  redeem 
from  deed  absolute  as  mortgage,  not  sustained);  73  C.  610,  611, 
15  P.  311,  312  (plea  of  with  other  sections  in  action  to  collect 
delinquent  taxes,  sustained);  74  C.  544,  547,  16  P.  392,  393  (plea 
of  in  action  for  partnership  accounting,  sustained);  {C  June  27, 
1888).  18  P.  866,  867,  868,  869  (plea  of  sustained  in  an  action  for 
specific  performance  of  contract  to  convey;  see,  however,  91  C. 
405,  27  P.  1082);  77  C.  257,  258,  19  P.  429  (plea  of  in  ejectment 
by  administrator  not  sustained);  77  C.  360,  377,  18  P.  85.  88, 
19  Id.  693,  2  1*.  92  (plea  of  in  quo  warranto  to  determine  legal 
existence  of  corporation,  not  germane);  81  C.  334,  337,  22  P. 
682.  6  L*.  591  (plea  of  in  action  upon  independent  covenant  to 
pay  purchase  money,  sustained);  82  G.  209»  210,  811,  82  P.  1187, 
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1138  (plea  of  by  demurrer  in  an  action  In  assumpsit,  not  sus- 
tained); 84  C.  249,  253.  24  P.  149,  150  (plea  of  in  action  to  en- 
force performance  of  oral  contract  to  convey  not  upheld);  25 
P.  155  (applied);  90  C.  64,  67,  26  A.  S.  100,  27  P.  80  (construed); 
90  C.  221,  228,  27  P.  198  (plea  of  in  action  for  injunction  re- 
straining diversion  of  water,  not  sustained);  91  C.  405.  413, 
415,"  426,  427,  27  P.  1082,  1083,  1084  (plea  of  in  action  for  specific 
performance  of  oral  contract  to  .convey,  not  sustained:  see  18 
P.  866);  91  C.  492,  502,  27  P.  775,  776  (cited  with  other  sections  in 
action  to  annul  cancelation  of  trust  deed;  decided  on  other 
points);  92  C.  625,  628,  629,  28  P.  805,  806  (pleaded  by  demurrer 
with  other  sections,  not  sustained);  97  C.  165,  157,  169.  SI  P. 
896.  897  (plea  of  in  action  to  enforce  implied  trust  sustained); 
(C.  Auer.  22,  1898).  33  P.  1109,  1111  (plea  of  in  action  to  enforce 
personal  liability  of  city  for  street  improvement,  sustained); 
99  C.  612.  614,  37  A.  S.  87.  34  P.  335,  886  (cited  as  to  statutes 
of  limitation);  99  C.  655,  659,  34  P.  444  (pleaded  by  demurrer, 
with  other  sections,  in  action  for  relief  upon  the  grround  of 
fraud;  demurrer  sustained  on  §888  subd.  4  ante);  100  C  685. 
644,  38  A.  S.  314,  35  P.  433  (In  action  to  subject  property  or  pro- 
ceeds to  payment  of  debt,  not  sustained);  106  C.  9,  18,  39  P. 
43  (applied  In  action  to  recover  miningr  stoclc).  44  P.  738,  739 
(cited  with  li  318,  338  subd.  4.  839  subd.  1);  118  C.  688,  689,  46  P. 
983  (finding  action  for  dissolution  and  accounting:  barred  by. 
sustained);  116  C.  254,  256,  48  P.  73  (plea  of  to  cross-complaint 
to  enforce  vendor's  lien,  upheld);  117  C.  1,  5,  7,  59  A.  S.  168, 
48  P.  804  (plea  by  demurrer  with  other  sections,  in  mandamus 
to  compel  tax  levy  to  pay  warrants,  sustained);  118  C.  102,  106, 
50  P.  886  (cited  by  court  as  controlling:  in  case  of  an  implied 
trust);  120  C.  482,  483,  484,  52  P.  818  (plea  of  by  grantee  who 
assumed  and  agrreed  to  pay  mortgag:e,  In  mortgage  foreclosure. 
Inapplicable);  121  C.  33.  39,  53  P.  440  (plea  In  action  for  specific 
performance  of  contract  to  convey,  grantee  being  In  possession 
under  contract,  not  sustained);  124  C.  154.  156.  56  P.  896 
(pleaded,  decided  on  another  point);  124  C.  442,  449,  67  P.  467 
(plea  of  In  action  to  enforce  specific  performance  of  contract 
to  convey,  vendee  being  In  possession  under  the  contract,  inap- 
plicable);  124  C.  475,  480,  57  P.  388  (pleaded,  not  considered, 
decided  on  another  point);  127  O.  506,  508.  59  P.  944  (plea  of 
by  demurrer  with  other  sections  In  action  to  quiet  title  in 
which  city  set  up  lien  for  taxes,  sustained);  128  C.  464.  469, 
79  A.  S.  56,  61  P.  64  (plea  of  by  demurrer  in  action  on  guaranty 
of  note  sustained  with  direction  to  allow  complaint  to  be 
amended  to  take  case  out  of  statute);  129  C.  367,  375,  62  P. 
39  (pleaded  but  held  not  sustained  in  action  to  recover  consid- 
eration paid  for  "water  deed"  on  failure  to  deliver  water); 
129  C.  640,  648,  62  P.  261  (plea  of  by  demurrer  in  an  action  to 
have    irrigation    bonds    declared    void,    not    sustained);    132    C. 
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4U.  4S4,  €4  P.  713,  1071    (pleadea.    -vritiK    oilier   sections  in  mort- 

dce  foreclosure  where  mortsa-s^^    <ileA    pending  suit,  not  sus- 

-iiRd):  137  a  172,  174,  €9  "P.    9ft8     1  declared   to  be  only  section 

i^Htabte  to  set  aside  deed  oti   ground    o«    undue  influence);  137 

C  it'.  530.  7e  P.  55S    (cited   ^y    court    sua    controlliniT  In  action 

D  recoTn*  possession  of  land  cist  lined   "onder  deed,  on  theory  of 

rm  to  reconvey) ;  139  C.   6,  9.   96    A.    S.    91.    72  P.  337  (cited  by 

'^n  u  goTernins  limitation    of    action    toy   purchaser  at  void 

nafDtloH  sale  for   revival    of    Jndsrnaent    In    his  favor);    141   C. 

«  »T.  74  P.  «»«  (applied  In  ma.ndamnB   to  reinstate  police  ofll- 

^  after  lapse  of  seven  years);    142   C    601.   604,  76  P.  381   (does 

•tapplj-  to  an  action  to  set  a,slde   for   fraud  decree  confirming 

irngating  districts ;   144    C.    19.    27.    77    X».    712    (not  applicable   fn 

i3«iion  for  partition);    147    C.    614,    619,    82  P.  870   (appUcable 

a  action  on   guardian's   bond);    147     C.    739,   745,   746,   82   P.   436 

«iwli*d  In  action  to  recover   money   furnished  to  pay  off  prior 

ft?^  00  mortgaged  property   f randulently  diverted);  151  C.   102, 

*4  (applied  in  action  for  settlement  of  trust).  90  P.  188;  151  C 

4sl,  483  (dted,  application    denied),    91   P.   330;  1  C.  A,    6.  6,   81 

?.  «:<  t'mandamus  to   compel    restoration  to  office  barred  after 

23i«  years):    1   C.    A.    60S,    82    "P.    699    (applied  In   mandamus   to 

'■«S*l  restoration   to   office  after   nine  years):  2  C.  A.  100,  107, 

«R  161  ^applied  vritli  %%  544,  345  In  action  to  oust  from  ofRce): 

:C.  A.  241,  243   (applied  witli   other  sections),  83  P.  275;  4  C.  A. 

U!,  546   (cited).    8S    P.    594;    5    C.    A.    228,  234    (applied  In   action 

f'jraceounting),  90   P.  39;   20  F.  188,  189   (construed  and  applied 

vlih  other  sections,   to  an   action  to  recover  delinquent  taxes); 

*5  F.  %i,  92    (a    a\iit    to    enforce    a   constructive   trust  must   be 

fe-oaght    within    four    years);    149   U.  S.   662,  676,   37   Lu   ed.    890, 

Wj,  13  Sup.  Ct.  Itep.  985.   1041    (applied  with  if  318,  319,  738). 

As  to  action  to  recover  bank  deposit,  no  limitation,  see  Kerr's 
«>«--  C  C.  P.   I  34S   and  note. 

Ci-.rporation  —  Subscription    to    stock  —  Calls  —  Limitation    on 
4rticii  to  get  In   Is  not  governed  by  this  section,  but  by  section- 
•^3  ante, —  See  Kerr's  Cyc.  C.  C.  P.  f  339  and  note. 

Trust Action     to    quiet    title  —  Fraud    on    part    of    plaintiff 

'^barglng   bim    as   trustee — Limitation  —  As  to,  see  Kerr's  Cyc. 
C.  C.  P.  I  ZZ%   note  par.  137. —  See  19  Bncyc.  of  L..  186. 

iUL  IfKSRE  CAITSE  OF  ACTION  ACCRUES  ON  MU- 
TUAl-  ACCOUNT.  In  an  action  brought  to  recover  a  bal- 
ance due  ttpon  a  mutnal,  open,  and  current  account,  where 
there  liaTe  l>een  reciprocal  demands  between  the  parties,  the 
cause  of  action  Is  deemed  to  haTe  accrued  from  the  time 
of  the  last  item  proved  in  the  account  on  either  side. 

BlirtavTi     Enacted  March  11,  1872. 
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See  Kerr's  Cyc.  C.  C.  P.  for  48  pars,  annotation. 

7.4  C.  526,  627.  628,  16  P.  323  (construed);  99  C.  612,  614,  37 
A.  S.  87,  34  P.  336,  336  (cited  as  to  statutes  of  limitation);  109 
C.  170.  173,  41  P.  866  (construed):  121  C.  58S,  689,  64  P.  96  (plea 
of  not  sustained);  126  C.  407,  411,  68  P.  86  (claim  account  was 
"mutual,  open  and  current"  under  this  section  not  upheld); 
141  C.  385,  337  (applied),  74  P.  999;  2  C.  A.  100.  107.  83  P.  161 
(applied  with  If  343,  345;  In  action  to  oust  from  ofllce);  2  C.  A. 
665.  670,  84  P.  268   (construed). 

Oral  statement  of  account  is  valid  and  binding  where  received 
and  assented  to. —  See  Kerr's  Cyc.  C.  C.  P.  S  339  note  par.  20. 
See,  also.  1  Cent.  Digr.  col.  748.  tl  14,  15;  1  Decen.  Dig.  p.  163.  I  4. 

§846.  ACTIONS  BY  THE  PEOPLE  SUBJECT  TO  THE 
LIMITATIONS  OF  THIS  CHAPTER,  The  limitaUons  pre- 
scribed in  this  chapter  apply  to  actions  brought  in  the  name 
of  the  state  or  for  the  benefit  of  the  state,  in  the  same  man- 
ner as  to  actions  by  private  parties,  except  that  actions  for 
the  recovery  of  money  due  on  account  of  the  presence  of 
patients  at  the  state  hospitals  may  be  commenced  at  any 
time  within  three  years  after  the  accrual  of  the  same. 

Htstoryt  Enacted  March  11,  1872;  amended  March  20.  1905, 
Stats,  and  Amdts.  1905,  p.  487. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

66  C.  651,  563,  5  P.  263,  6  P.  481  (construed);  71  C.  72,  73. 
12  P.  43  (pleaded,  with  other  sections,  by  demurrer,  in  action 
to  enforce  assessment  to  reclaim  swamp  and  overflow  lands, 
sustained);  73  C.  574,  575,  15  P.  294,  295  (construed  in  connec- 
tion with  §437  Pol.  Code  —  Thornton,  J.,  dissenting:);  73  C. 
610,  611,  612,  15  P.  311,  312  (construed,  applicable  In  action  to 
recover  delinquent  taxes);  77  C.  360,  377,  18  P.  85,  88,  19  P. 
693,  2  L.  92  (construed  applicable  In  quo  warranto  to  forfeit 
for  misuser  or  non-user);  99  C.  612,  614,  37  A.  S.  87,  84  P.  335. 
336  (cited  as  to  statutes  of  limitation);  2  C.  A.  100,  107,  88  P. 
161  (applied  with  SI  343,  344;  in  action  to  oust  from  office); 
20  F.  188,  189  (construed  and  applied,  with  other  sections,  to 
an  action  to  recover  delinquent  taxes). 

Action  by  the  people  —  When  will  not  be  brought. —  See  Kerr's 
Cyc.  C.  C.  P.  I  815  and  note. 

1846.  ACTION  TO  REDEEM  HOBTOAGE,  WITHOUT 
ACCOUNT  OF  BENTS  AND  PROFITS.  An  action  to  redeem 
a  mortgage  of  real  property,  with  or  without  an  account  of 
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rents  and  profits,  may  be  brought  hy  the  mortgager  or 
thoee  elaiming  under  him,  against  the  mortgagee  In  pos- 
session, or  those  claiming  under  him,  unleas  he  or  they 
have  continuously  maintained  an  adverse  possession  of  the 
mortgaged  premises  for  five  years  after  breach  of  some  con- 
dition of  the  mortgage. 

History t     Enacted  March  11.  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  20  pars,  annotation. 

9  P.  649,  650  (pleaded;  not  stistalned);  69  C.  266.  267,  10  P. 
674,  677  (construed);  72  C.  307,  311,  812,  IS  P.  866,  867  (con- 
fftrued  with  reference  to  right -to  redeem  after  right  to  fore- 
close barred);  73  C.  291,  294.  14  P.  874.  875  (held  this  section 
alone  applicable  to  actions  to  redeem  from  mortgage);  80  C. 
348,  353,  356,  22  P.  200.  202  (cited  by  court  In  discussing  theory 
of  case):  88  C.  437.  445.  26  P.  203,  206.  18  L.  137  (discussed  in 
connection  with  ejectment  against  mortgagee  in  possession  and 
debt  unpaid),  27  P.  30.  31,  32  (section  is  Inapplicable  where  It 
would  effect  a  material  change  In  the  rights  and  obligations  of 
the  parties);  95  C.  184,  195,  196.  197.  201.  203.  30  P.  213.  16  L. 
646  (held  inapplicable  where  contract  made  before  passage  of 
code);  99  C.  612.  614,  37  A.  S.  87.  34  P.  335.  336  (cited  as  to 
statutes  of  limitation);  100  C.  446,  463.  34  P.  1086  (construed 
Inapplicable  where  there  had  been  a  foreclosure  in  which  rep- 
resentative of  infant  party  made  defendant);  119  C.  311,  312, 
314  (applied  in  action  to  redeem  from  deed  absolute  as  mort- 
gage), 63  A.  S.  131,  61  P.  636  (pleaded  with  other  sections;  not 
sustained);  149  C.  627,  640  (applied  In  action  to  redeem  from 
deed  absolute  as  a  mortgage).  87  P.  98. 

••  Action  "  includes  special  proceeding  of  civil  nature. —  See 
Kerr's  Cyc.  C.  C.  P.  f  368  and  note. 

Foreclosure  of  mortgage  —  As  to,  see  Kerr's  Cyc.  C.  C.  P. 
i  337  and  note. 

f847.  SAME.  ITHEN  SOME  OF  MORTGAGERS  NOT 
EimTLED  TO  REDEEM.  If  there  is  more  than  one  such 
mortgager,  or  more  than  one  person  claiming  under  a  mort- 
gager, some  of  whom  are  not  entitled  to  maintain  such  an 
action  under  the  provisions  of  this  chapter,  any  one  of  them 
who  is  entitled  to  maintain  such  an  action  may  redeem 
therein  a  divided  or  undivided  part  of  the  mortgaged  premi- 
ses, according  as  his  Interest  may  appear  and  have  an 
accounting,  for  a  part  of  the  rents  and  profits  proportionate 
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to  his  interest  In  the  mortgaged  premises,  on  pa3rment  of 
a  part  of  the  mortgage  money,  bearing  the  same  proportion 
to  the  whole  of  such  money  as  the  vattie  of  his  divided  or 
undivided  interest  in  the  premises  bears  to  the  whole  of 
such  premises. 

Hlatoryi     Enacted  March  11.  1872. 

69  C.  255,  267,  10  P.  674,  677  (applied  with  other  sections): 
99  C.  612.  614,  37  A.  S.  87,  34  P.  385,  836  (cited  as  to  statutes  of 
limitation):  149  C.  627,  636,  87  P.  93  (cited). 

8  848.  NO  LIMITATIONS  WHERE  MONET  OR  PROP- 
ERTY DEPOSITED  IN  BANK.  To  actions  brought  to  recover 
money  or  other  property  deposited  with  any  bank,  banker, 
trust  company,  or  savings  and  loan  society,  there  is  no 
limitation. 

HlMtoryi     Enacted  March  24.  1874.  Code  Amdts.  1878-4.  p.  293. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

64  C.  117,  122,  28  P.  110,  112  (discussed  but  not  passed  on); 
65  C.  71,  72  (applied  as  controlling  —  erroneously  cited  as  S248), 
2  P.  887;  73  C.  610,  611,  15  P.  311  (cited  with  other  sections;  not 
discussed  or  decided);  99  C.  612,  614,  37  A.  S.  87,  34  P.  335,  336 
(cited  as  to  statutes  of  limitation);  125  C.  407,  412,  58  P.  85 
(discussed  with  other  sections  and  applications  defined);  127 
C.  669,  674,  60  P.  439,  49  L.  647  (referred  to);  1  C.  A-  718.  720, 
82  P.   1060   (applied). 

S  849.  TIME  FOR  COMMENCING  ACTIONS  UNDER  «  LO- 
CAL  IMPROVEMENT  *"  ACT  OF  1901.  Any  action  to  contest 
an  assessment  levied  by  the  legislative  body  of  any  munici- 
pality under  the  terms  of  the  "  local  improvement  act  of  1901," 
must  be  commenced  within  thirty  days  after  the  entry  upon 
the  minutes  of  such  legislative  body  of  the  resolution  pro- 
vided for  in  section  eight  of  said  "  local  improvement  act  of 
1901." 

Hlntoryt  Enacted  Fehruary  26.  1901,  Stats,  and  Amdts.  1900-1. 
p.   44. 

99  C.  612,  614,  37  A,  S.  87.  34  P.  335,  336  (cited  as  to  statutes 
of  limitation);  5  F.  403,  408,  409,  410,  429  (erroneously  cited 
for  C.  C). 
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CHAPTER    IV. 

QBNSRAL.  PROVISIONS  AS  TO  THE  TIME  OF  COMMENCING 

ACTIONS. 

f  350.  When  an  action  is  commenced. 

I  351.  Exception,  where  defendant  Is  out  of  the  state. 

f  352.  Exception  as  to  persons  under  disabilities. 

f  353.  Provision   wliere  person   entitled   dies   before   limitation 

expires, 

f  354.  In  suits  by  aliens,  time  of  war  to  be  deducted. 

I  355.  Provision  where  Judgment  has  been  reversed. 

i  356.  Provision  where  action  is  stayed  by  injunction. 

I  357.  Disability  must  exist  when  right  of  action  accrued. 

I  363.  When  two  or  more  disabilities  exist,  etc. 

1 359.  This   title   not   applicable   to   actions   aerainst   directors. 

etc.     Limitations  in  such  Vases  prescribed. 

i  360.  Acknowledgment  or  new  promise  must  be  In  writiner. 

I  sGl.  Limitation    laws  of   other  states,   effect   of. 

i  362.  Existing  causes  of  action  not  affected. 

i  363.  Word  *'  action  "  includes  a  special  proceeding. 

$S«pO.  when  an  action  is  commenced.  An  acUon 
is  commenced,  within  the  meaning  of  this  title»  when  the 
complaint  is  tiled. 

Enacted  March  11,  1872. 


See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation. 

58  C.  147,  150  (construed);  99  C.  612,  614,  37  A.  9.  87,  84  P. 
335,  336  (cited  as  to  statutes  of  limitation);  136  C.  302,  304. 
68  P.  971  (construed);  24  F.  262,  253  (no  service  is  necessary 
to  constitute  the  commencement  of  a  suit);  28  F.  275,  282  (the 
sta.tute  points  out  the  only  disabilities  that  excuse  delay  in 
bringing  suit). 

%UU  EXCEPTION,  WHERE  DEFENDANT  IS  OUT  OF 
THE  STATE*  If,  when  the  cause  of  action  accrues  against 
a  person,  he  is  ouJt  of  the  state,  the  action  may  be  commenced 
within  the  term  herein  limited,  after  his  return  to  the  state, 
and  if,  after  the  cause  of  action  accrues,  he  departs  from 
the  state,  the  time  of  his  absence  is  not  part  of  the  time 
limited  for  the  commencement  of  the  action. 

History  I     Enacted  March  11,  1872. 
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See  Kerr's  Cyc.  C.  C.  P.  for  24  pars,  annotation. 

66  C.  202,  206,  6  P.  91  (constnied).  22  P.  203,  206  (applied  in 
action  by  surety  for  contribution).  27  P.  SO,  81  (applied  with 
other  sections  In  action  to  redeem  from  mortsr&sre  foreclosure) : 
96  C.  184.  196,  30  P.  213,  16  lu  646  (construed  In  connection  with 
ante  i  346  and  C.  C.  I  2903);  96  C.  184,  198,  30  P.  216,  16  L.  646 
(erroneously  cited  as  8  361);  99  C.  612,  614,  87  A.  S.  87,  84  P. 
335.  336  (cited  as  to  statutes  of  limitation);  101  C.  164,  167, 
35  P.  636  (applied);  161  C.  728,  729.  91  P.  616  (applied  In  action 
to  foreclose  mortiragre);  162  C.  687,  640,  98  P.  864  (construction 
of  phrase  *' When  cause  of  action  has  arisen"  and  application 
of  section)';  28  F.  275,  282  (the  statute  points  out  the  only  dis- 
abilities that  excuse  delay  in  brinsrintf  suit). 

§  S52.    EXCEPTION  AS  TO  PERSONS  UNDER  DISABILI- 

TIES.  If  a  person  entitled  to  bring  an  actionp  mentioned 
in  chapter  three  of  this  t^tle,  be,  at  the  time  the  cause  of 
action  accrued,  either: 

1.  Within  the  age  of  majority;  or,  ' 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  under 
the  sentence  of  a  criminal  court  for  a  term  less  than  for 
life;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessary 
party  with  her  in  commencing  such  action: 

—The  time  of  snch  disability  is  not  *  part  of  the  time 
limited  for  the  commencement  of  the  action. 

History t  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission. Act  March  8,  1901,  Stats,  and  Amdts.  1800-1,  p.  125, 
act  held  unconstitutional,  see  history,  |  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

65  C.  575,  576,  4  P.  580,  581  (applied  in  connection  with  |  340 
subd.  3);  99  C.  612,  614,  37  A.  S.  87,  34  P.  335,  336  (cited  as  to 
statutes  of  limitation);  28  F.  275,  282  (the  statute  points  out 
the  only  disabilities  that  excuse  delay  in  bringing  suit). 

Disabilities  —  Stopping  running  of  statute  —  Ab  to,  see  Kerr's 
Cyc.  C.  C.  P.  i  328  and  note.  See,  also,  33  Cent.  Dig.  col.  628. 
18  382.  386;  19  Encyc.  of  L.  pp.  236.  241;  13  PI.  &  Pr.  257  et  seq. 

Sanie  — Stops  running  of  statute.— See  Kerr's  Cyc.  C.  C.  P. 
il  328.  858  and  notes. 

Minor —  Seduction  — Action  for  not  barred  during  infancy.— 
See  Kerr's  Cyc.  C.  C.  P.  |  340  and  note. 
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133.  PBOTISIOK  HTHVltS  PERSON  ENTITLED  BIBS 
BCFOIE  LIMITATION  'e:x:PIRES.  If  a  person  entitled  to 
l^ing  an  action  die  before  the  expiration  of  the  time  limited 
^  ±e  commencement  thereof*  and  the  cause  of  action 
mrriwe.  aa  action  may  be  commenced  by  his  representa- 
tires,  after  the  expiration  of  that  time,  and  within  six 
z»ths  from  his   death. 

[Wto«  pecma  liable  dle«  before  exj^ixing  of  UsiUitloB.] 
^  a  person  against  ^whom  an  action  may  be  brought  die 
More  tlM  expiration  of  the  time  limited  for  the  commence- 
Best  thereof,  and  the  cause  of  action  survive,  an  action 
Of  be  commenced  against  his  representatives,  after  the 
expiration  of  that  time,  and  within  one  year  after  the  issuing 
^  letters  testamentary  or  of  administration. 

nistorys      Enacted  March  11,  1872. 

^?««  Kerr's  Cyc  C.  C.  P.  for  18  pars,  annotation. 

'J*  C.  $A€,   e4a    (construed);    53   C«   STS,   878.   ^79    (applied   to 

^  '^     ST  C.  178,  181.  7  P.  477  (construed);  85  C.  436,  443,  25  P. 

--  -4  (discussed  in  connection  with  other  sections  in  an  action 

'■•  rsforee  a  tniat  against  representatives  of  decedent);   94  C. 

^'  ^9.  36e.   29  P.   774    (pleaded,  construed,  and  plea  not  bus- 

u:a«d>:  99  C    612.   614,   37  A.  S.  87,  84  P.  835,  836    (cited  as  to 

5-»nte3  of  limitation);   116  C.   355.   356,  48  P.  219    (construed); 

n5  e.  55.  66.   51  P.  12,  13   (construed  in  connection  with  H  1493 

Md  150«>;  128  C.  S84,  888,  55  P.  1060  (construed  not  to  apply); 

■^  C   189.   191,    192,   195,   59   P.   834    (cause  not   Within   savingr 

V^GM);  136  C.  368,  372,  68  P.  1032.  1088  (within  saving  clause); 

•4>  CL   C26,    628    (applied   in   favor   of   surviving   mortgagor   in 

a rtioQ  to  foreclose),  79  P.  365;  146  C.  577,  579  (applied  In  action 

7  heirs  to  cancel   deed  for  fraud),  80  P.  860;   148  C.   ^69,  672, 

^V2.  113  A.  8.   324,  84  P.  155   (applied  in  action  against  heirs  to 

foreclo^  mortgage);  1  C.  A.  619,  620,  622,  82  P.  977  (applied  in 

iiUoQ  to  foreclose  mortgage  of  decedent);  3  C.  A.  54,  58,  84  P. 

^*Z  < construed  In   case  same  as  last  where  premises  had  been 

tranaferred ) ;    28    F.    275,    282    (the   statute   points   out   the   only 

•iiittbintles   that   excuse  delay  in  bringing  suit). 

"Action"  includes  special  proceeding^  of  civil  nature. —  See 
Kerr's  Cyc  C.  C.  P.  I  363  and  note. 

SubsUtation  of  parties  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  1385 
and  note;  37  Cent-  Dig.  col.  2476,  U  88-99,  15  PI.  &  Pr.  768; 
:a  PI  4b  Pr.  1019,  et  seq. 

Kerr's  C.  C.  P.—  13  193 
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Survival  of  actlotis  —  As  to,  see  Kerr's  Cyc  C.  C.  P.  II  S86. 

1582-1584  and  notes;  21  PI.  &  Pr.  809;  1  Cent  Dig:,  col.  184. 
If  248-293;  1  Decen.  Dig.  p.  39,  H  51-57;  6  A.  C.  518;  6  A.  C.  548; 
6  A.   C.   651;   10  A.   C.   725. 

§854.  IN  SUITS  BY  ALIENS,  TIME  OF  WAK  TO  BE 
DEDUCTED.  When  a  person  is  an  alien  subject,  or  citizen 
of  a  country  at  war  with  the  United  States,  the  time  of  the 
continuance  of  the  war  is  not  part  of  the  period  limited  for 
the  commencement  of  the  action. 

History  I     Enacted  March  11.  1872. 

99  C.  612,  614,  37  A.  S.  87,  34  P.  335,  386  (cited  as  to  statutes 
of  limitation);  28  F.  275.  282  (the  statute  points  out  the  only 
disabilities  that  excuse  delay  in  bringlnfi:  suit). 

Suspension  of  statute  of  limitations  by  war  —  As  to,  see  19 
Encyc.  of  L.  217;  30  Encyc  of  L.  9;  1  Cent.  Dig.  col.  2199, 
S233[J].  col.  2206  f  236,  col.  2213  §247,  col.  2232  1275;  33  Cent. 
nig.  col.  919,  S  523;  48  Cent.  Dlgr.  col.  1798.  Si  26-36. 

§8&5.  PBOTISION  WHERE  JUDGMENT  HAS  BEEN  KE- 
VERSED.  If  an  action  is  commenced  within  the  time  pre- 
scribed therefor,  and  a  Judgment  therein  for  the  plaintiff 
be  reversed  on  appeal,  the  plaintiff,  or  if  he  die  and  the 
cause  of  action  survive,  his  representatives,  may  commence 
a  new  action  within  one  year  after  the  reversal. 

HiaCoryi  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission. Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  125, 
act  held  unconstitutional,  see  history,   |  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

99  C.  612,  614,  87  A.  S.  87,  34  P.  335,  336  (cited  as  to  statutes 
of  limitation);  137  C.  527,  580  (applied  In  action  by  widow  to 
recover  lands  secured  from  her  by  deceased  husband  through 
fraud  and  mistake),  70  P.  556;  2  C.  A.  241,  246  (cited).  247  (con- 
strued—  "appeal"  does  not  Include  a  writ  of  error),  83  P.  275; 
28  P.  275,  282  (the  statute  points  out  the  only  disabilities  that 
excuse  delay  In  brlnyingr  suit). 

As  to  "appeal"  not  Including:  a  writ  of  error,  see  1  W.  &  P. 
144;  I  Obiter  Dly,  87-90. 

§86«.  PROVISION  WHERE  ACTION  IS  STAYED  BY 
INJUNCTION.  When  the  commencement  of  an  action  is 
stayed  by   injunction   or   statutory   prohibition,    the   time   of 
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the  continttance  of  the  Injunction  or  prohibition  is  not  part 
of  the  time  limited  for  the  commencement  of  the  action. 

Utmtoryt     Enacted  March  11.  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

54  C.  233,  235  (construed  In  connection  with  ch.  5,  f  5106,  U.  S. 
Rev.  Stats.);  61  C.  657,  589,  600  (applied  In  action  by  heir  to 
recover  possession  of  property);  63  C.  122  (construed  in  connec- 
tion with  C.  C.  81190);  66  C.  530,  632,  6  P.  390  (applied);  89  C. 
3S7,  392.  26  P.  891,  892  (Inapplicable  where  prohibitory  statute 
uncooBtitutional);  99  C.  612,  614.  37  A.  a  87,  34  P.  336,  336  (cited 
as  to  statutes  of  limitation);  127  C.  189,  192,  69  P.  834  (con- 
strued); 141  C.  99,  100,  74  P.  649,  650  (construed  as  applyiner  also 
In  case  of  insolvency  proceedinera) ;  28  F.  275.  282  (the  statute 
points  out  the  only  disabilities  that  excuse  delay  In  brlnslnf? 
snlt). 

iK7.  DISABILITY  MUST  EXIST  WHEN  BIGHT  OF 
ACTION  ACCBUED.  No  person  can  avail  himself  of  a  dis- 
ability, unless  it  existed  when  his  right  of  action  accrued. 

Blstoryi     Enacted  March  11.  1872. 

61  C.  557,  574  (applied  as  to  minor  in  action  of  ejectment); 
99  C.  612.  614,  37  A.  S.  87,  34  P.  835.  336  (cited  as  to  statutes  of 
limitation);  28  F.  275,  282  (the  statute  points  out  the  only  dis- 
abilities that  excuse  delay  in  brinsrln^  suit). 

Successive  disabilities  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  f  328 
and  note;  |  358  and  note;  also  19  Kncyc  of  Ij.  pp.  236-241;  83 
Cent.  Dig:,  col.  693.  if  422,  423. 

§958.  WHEN  TWO  OB  MOBE  DISABILITIES  EXIST, 
ETC*  When  two  or  more  disahllitles  coexist  at  the  time  the 
right  of  action  accrues,  the  limitation  does  not  attach  until 
they  are  removed.  • 

Hlstorri     Enacted  March  11.   1872. 

52  C.  619,  620  (erroneously  cited  for  t  838);  99  G.  612.  614,  37  A. 
S.  87,  34  P.  335,  336  (cited  as  to  statutes  of  limitation);  28  F. 
275.  282  (the  statute  points  out  the  only  disabilities  that  excuse 
delay  in  brlngring'  suit). 

ISM.  THIS  TITLE  NOT  APPLICABLE  TO  ACTIONS 
AGAIHST  DIBECTOBS,  ETC.  UMITATIOKS  IN  SUCH 
CASES   PBESCBIBED.     Thia   title   does   not   affect   actions 
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against  directors  or  stockholders  of  a  corporation,  to  recover 
a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  law;  but  such  actions  must  be  brought  within 
three  years  after  the  discovery  by  the  aggrieved  party  of 
the  facts  upon  which  the  penalty  or  forfeiture  attached,  or 
the  liability  was  created. 

HUtoryt     Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  39  pars,  annotation. 

59  C.  545,  546,  547  (construed);  74  C.  167.  171.  15  P.  670,  671 
(applied);  82  C.  650.  653.  16  A.  S.  178.  23  P.  62  (applied  without 
reference);  97  C.  93,  97.  31  P.  846.  847.  848  (construction  dis- 
cussed); 99  C.  612.  613,  614.  615,  616.  37  A.  a  87,  34  P.  335  (con- 
struction discussed);  108  C.  594,  596,  87  P.  499  (construction  dis- 
cussed and  applied);  108  C.  1,  5,  40  P.  1077  (discussed  and  cup- 
piled);  117  C.  157,  163,  59  A.  S.  162,  48  P.  1090,  1091,  37  L..  619 
(applied);  124  C.  90.  94,  66  P.  790  (construed  as  to  computation 
of  time):  125  C.  6.  8,  57  P.  664  (construed  as  to  when  statute 
bet^ins  to  run  on  action  to  enforce  personal  liability  for  attor- 
ney's fees);  125  C.  407,  409,  4l0,  412.  58  P.  85  (pleaded  with 
other  sections;  sustained);  125  C.'472.  488,  68  P.  164  (applied); 
127  C.  166,  167,  59  P.  830  (plea  of  sustained);  127  C.  258,  259,  260, 
59  P.  575  (plea  of  sustained);  127  C.  525,  527,  528,  59  P.  989  (con- 
strued and  applied);  127  C.  669,  671,  60  P.  439,  49  L.  647  (plea  of 
not  sustained);  142  C.  383.  384  (construed  and  applied  in  action 
to  enforce  individual  liability  of  stockholder  for  debts).  77  P. 
939;  143  C.  221.  224  (construed  and  applied  in  action  to  enforce 
Individual  liability  of  stockholder  for  debts).  77  P.  66;  145  C. 
(;96.  703,  704  (applied  in  action  against  holder  of  unpaid  stock 
of  insolvent  bank  to  collect  assessment),  79  P.  441;  147  C.  554, 
558  (cited).  109  A.  S.  162.  82  P.  202;  6  C.  A.  469,  472,  474.  92  P. 
:i91  (applied  in  action  against  stockholder  to  recover  his  pro- 
portional liability  for  debt  of  corporation);  28  F.  275,  282  (the 
statute  points  out  the  only  disabilities  that  excuse  delay  In 
bringing  suit).  *    , 

Directors  of  corporation  —  Personal  liability  —  Limitation  of 
action. —  See  Kerr's  Cyc.  C.  C.   8  309  and  note. 

Discovery  of  facts. —  Means  of  knowledge  existing  and  cir- 
cumstances such  as  to  put  party  on  inquiry,  person  Is  held  to 
have  knowledge. —  See  Kerr's  Cyc.  d  O.  f  19  and  note. 

Stockholders  —  Personal  liability  —  Limitation  of  action. — 
See  Kerr's  Cyc.  C.  C.  f  309  and  note;  83  Cent.  Dig.  col.  251.  i  97. 

§860.  AGKNOWLEDGMEXT  OB  liEW  PROMISB  HOST 
BE  IN  WRITING.    No  acknowledgment  or  promise  Is  suffl- 
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cient  evidence  of  a  new  or  continuing  contract,  by  which  to 
take  the  case  out  of  the  operation  of  this  title,  unless  the 
same  Is  contained  in  some  writing,  signed  by  the  party  to 
be  charged  thereby. 

HUtoryt     Enacted  March  11.  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  74  pars,  annotation. 

51  C.  215,  217  (applied);  56  C.  342,  344  (construed  and  ap- 
plied): 56  C.  374.  379,  380  (construed);  66  C.  189.  190,  6  P.  77 
f cited):  70  C.  412,  414.  11  P.  748  (construed);  74  C.  60,  67,  69, 
13  P.  371,  373,  374  (construed);  75  C.  271,  275,  17  P.  225,  227 
(construed);  76  C.  96,  101,  18  P.  131,  132,  133  (construed  and 
applied).  28  P.  229  (applied  in  action  for  damages  for  failure 
to  deliver  stocks  sold);  98  C.  293,  298,  33  P.  63,  65  (construed): 
99  C.  612,  614,  37  A,  S.  87,  34  P.  335,  336  (cited  as  to  statutes  of 
limitation),  52  P.  836  (construed  not  to  prolong  life  of  mort- 
gage); 132  C.  413.  414-419,  56  P.  145  (construed  to  prolong  life 
of  mortgage  where  made  before  debt  barred);  127  C  528,  530, 
dO  p.  42  (discussed  and  applied);  127  C.  669,  671,  60  P.  439,  49  L. 
647  (construed  and  applied);  128  C.  473,  476.  79  A.  S.  63,  61  P. 
67  (discussed  and  applied);  130  C.  245,  251,  252,  62  P.  466,  600 
(discussed  and  applied);  134  C.  14,  19,  20.  21,  66  P.  40  (dis- 
cussed and  applied):  134  C.  26,  29,  66  P.  24  (cited).  68  P.  804 
(construed);  137  C.  384,  389,  70  P.  223  (cited  and  discussed): 
140  C.  88,  73  P.  738,  69  P.  625  (construed);  148  C.  131,  133,  76  P. 
898  (applied);  148  C.  7.  10,  82  P.  434  (applied  in  action  against 
Rrantors  of  note);  151  C.  723,  727,  91  P.  616  (applied  as  to 
renewal  of  note  in  action  to  foreclose  mortgage);  6  C.  A.  562, 
570.  90  P.  1065  (applied  to  letters  In  action  on  an  account): 
2S  F.  275,  282  (the  statute  points  out  the  only  disabilities  that 
excuHe   delay   In   bringing  suit). 

Attorney  of  creditor  —  Acknowledgment  and  promise  made  to 
win  remove  bar. —  24  A.  R.  460.  See  33  Cent.  Dig.  col.  1037,  f  {  575, 
576;  19   Encyc.  of  L..  316. 

i  Ml.    LIMITATION  LAWS  OF  OTHER  STATES,  EFFECT 

OF.  When  a  cause  of  action  has  arisen  in  another  state,  or 
in  a  foreign  country,  and  by  the  laws  thereof  an  action 
thereon  cannot  there  be  maintained  against  a  person  by 
reason  of  the  lapse  of  time,  an  action  thereon  shall  not  be 
maintained  against  him  in  this  state,  except  in  favor  of  one 
who  has  been  a  citizen  of  this  state,  and  who  has  held  the 
cause  of  action  from  the  time  it  accrued. 

Hlatoryi     Enacted  March  11,   1872. 
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See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

72  C.  264,  266,  18  P.  661,  662  (construed  with  reference  to 
action  on  a  foreigrn  Judgrment  held  by  a  citizen  of  this  state): 
79  C.  77,  79,  21  P.  555  (pleaded  but  not  passed  on);  (C.  June  30, 
1891),  27  P.  30,  31,  32  (construed  in  relation  to  right  to  fore- 
close on  security  in  this  state  when  the  debt, —  created  In  an- 
other state  where  the  parties  reside, —  is  barred  by  the  statutes 
of  that  state,  new  trial  firranted  in  bank. —  96  C.  184,  30  P. 
213):  95  C.  184.  194,  197,  198,  200,  206,  30  P.  213,  16  L.  646  (dis- 
cussed and  applied;  on  p.  198  |  351  is  erroneously  cited  as  fi  361); 
99  C.  612,  614.  37  A.  S.  87.  34  P.  335,  336  (cited  as  to  statutes 
of  limitation);  152  C.  637,  640  (cited),  642  (construed  and  ap- 
plied in  action  agrainst  estate  of  decedent  on  notes  executed 
in  N.  Y.),  93  P.  854;  28  F.  275.  282  (the  statute  points  out  the 
only  disabilities  that  excuse  delay  in  brlnfirin^r  suit)-. 

§  862.    EXISTING  CAUSES  OP  ACTION  NOT  AFFECTED. 

This  title  does  not  extend  to  actions  already  commenced, 
nor  to  cases  where  the  time  prescribed  in  any  existing 
statute  for  acquiring  a  right  or  barring  a  remedy  has  fully 
run,  but  the  laws  now  in  force  are  applicable  to  such  actions 
and  cases,  and  are  repealed  subject  to  the  provisions  of  this 
section. 

History  I  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission. Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  125, 
act  held  unconstitutional,  see  history,   f  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

96  C.  184,  202,  30  P.  213,  16  K  646  (construed  and  applied  with 
{458);  99  C.  612.  614,  37  A.  S.  87,  34  P.  335,  336  (cited  as  to 
statutes  of  limitation);  28  F.  275,  282  (the  statute  points  out 
the  only  disabilities  that  excuse  delay  in  brlngring  suit). 

Repeal  or  alteration  of  limitations  —  As  to,  see  Kerr's  Cyc. 
C.  C.  P.  11  9,  18  and  notes;  19  Encyc.  of  U  168. 

Statute  does  not  act  retrospectively. —  See  Kerr's  Cyc  C.  C.  P. 
f  9  and  note;  f  18  and  note;  33  Cent.  Dig.  col.  135,  fi  16-25. 

§S68.  WORD  « ACTION'*  INCLUDES  A  SPECIAL  PBO- 
CEEDING.  The  word  "action,"  as  used  in  this  title  is  to 
be  construed,  whenever  it  is  necessary  so  to  do,  as  including 
a  special  proceeding  of  a  civil  nature. 

HlMtoryi     Enacted  March   11,    1872. 
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See  Kerr's  Cyc.  C  C.  P.  for  5  pars,  annotation. 

55  C.  574,  588  (applied);  96  C.  184,  202.  80  P.  213.  16  L.  64S 
(applied) ;  99  C.  612.  614.  37  A.  S.  87.  34  P.  335  (referred  to  with 
other  sections  in  construingr  the  statute  of  limitations);  117  C 
1.  i.  48  P.  804  (applied  to  mandamus);  118  C.  660.  661.  662. 
50  P.  768  (referred  to  in  connection  with  action  to  revoke  pro- 
bate of  a  will);  141  C.  96,  98  (applied).  74  P.  696;  145  C.  42.  47 
(applied),  78  P.  467;  28  F.  275.  282  (the  statute  points  out  the 
only  disabilities  that  excuse  delay   in  brinsinff  suit). 


TITLE  in. 

OF  THE  PARTIES  TO  CIVIL.  ACTIONS. 

I  367.     Action  to  be  in  name  of  party  In  Interest, 

1368.  Assignment  of  thlngr  In  action  not  to  prejudice  defense. 

1 369.  Executor,    trustee,    etc.,    may    sue    without    Joining:    the 

persons  beneficially  Interested. 
f  370.     When    a    married    woman    Is    a    party,    actions    by    and 

agralnst. 
1871.     Wife  may  defend,  when. 
i  372.     Infant,  etc.,  to  appear  by  guardian. 
{  373.     Guardian,  how  appointed. 

i  374.     Father,  etc.,  may  sue  for  her  own  seduction. 
137*.     Father,  etc.,  may  sue  for  seduction  of  daugrhter,  etc. 
I  376.     Father,  etc.,  may  sue  for  Injury  or  death   of  child. 
I  377.     WTien  representatives  may  sue  for  death  of  one  caused 

by  the  wrongrful  act  of  another. 
I  378.     Who  may  be  joined  as  plaintiffs. 
I  379.     Who  may  be  Joined  as  defendants. 

1380.  Parties  defendant  In  an  action  to  determine  conflicting^ 

claims  to  real  property. 

1381.  Parties  holding*  title  under  a  common  source,  when  may 

Join. 

i  382.  Parties  in  Interest,  when  to  be  Joined.  When  one  or 
more  may  sue  or  defend  for  the  whole. 

1 383.  Plaintiff  may  sue  in  one  action  the  different  parties 
to  commercial  paper  Tor  insurance  policlesl. 

f  384.  Tenants  in  common,  etc.,  may  sever  in  bringing  or  de- 
fending actions. 

i  385.  Action,  when  not  to  abate  by  death,  marriage,  or  other 
disability.     Proceedings  in  such  case. 

1 386.     Another  person  may   be   substituted   for  the   defendant. 
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S  387.     Intervention,  when  it  takes  place,  and  how  made. 

S  388.     Associates   may  be  sued  by   name  of  association. 

S  389.     Court    when    to    decide    controversy    or    to    order    other 

parties  to  be  brought  in. 
S  390.     Actions  agrainst  Are  departments. 

§  867.  ACTION  TO  BE  IN  NAME  OF  PARTY  IN  INTER- 
EST.  Every  action  must  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  except  as  provided  in  section  three 
hundred  and  sixty-nine  of  this  code. 

Hlatoryi  Enacted  March  11,  1872.  founded  upon  M  Practice 
Act  as  amended  1855,  Stats.  1855,  p.  303;  amended  April  15. 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  63;  by  Code  Commission. 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  125,  act  held 
unconstitutional,  see  history,  {  5  ante. 

See  Kerr's  Cyc.   C.   C.   P.   for   79  pars,  annotation. 

Code  Mctlon. —  65  C.  126,  129  (applied);  57  C.  579,  686  (ap- 
plied in  action  to  enforce  Hen  of  assessment  In  swamp-land  dis- 
trict): 61  C.  611,  614  (applied  in  action  on  contract  of  sub- 
scription to  corporate  stock);  66  C.  64,  58,  4  P.  946,  948  (applied 
in  suit  to  enforce  swamp-land  assessment);  66  C.  443,  445,  6  P. 
82,  84  (applied  in  an  action  upon  an  undertaking  on  appeal  in 
ejectment);  68  C.  363,  368,  9  P.  660,  658  (applied  In  action  on 
contract  to  erect  a  furnace);  69  C.  142,  146,  10  P.  381,  383  (ap- 
plied in  action  on  promissory  note  transferred  after  due);  77  C. 
541,  543,  18  P.  113.  114,  20  P.  78  (applied  In  suit  to  recover 
license-tax);  87  C.  245,  247,  25  P.  420  (exception  applied  In 
favor  of  trustee  of  an  express  trust);  106  C.  651,  657  (cited  as 
statutory  rlgrht  of  defendant  —  erroneously  cited  as  1307  in- 
stead of  §367),  40  P.  8  (correctly  cited);  112  C  75,  82.  44  P. 
469  (applied  in  action  by  pledseor  of  promissory  note);  123  C. 
185,  186,  55  P.  783  (applied  in  action  by  assisrnee  of  written 
promise  to  pay  money);  138  C.  216,  219,  71  P.  180  (cited  in  dis- 
cussing 6  C.  87);  146  C.  203.  210,  79  P.  880  (construed);  146  C. 
577,  679,  80  P.  860  (construed);  147  C.  384,  389,  81  P.  1077  (con- 
strued); 148  C.  669.  672,  113  A.  S.  S24.  84  P.  166  (construed); 
4  C.  A.  400.  402,  88  P.  373  (applied  to  holder  of  note  in  pledfre); 
7  C.  A.  248,  94  P.   252.  255    (applied). 

Practice  Act  8  4.~  6  C.  247.  248  (cited);  6  C.  466,  457  (phrase, 
"or  thing:  in  action  not  arising:  out  of  contract,"  construed); 
9  C.  320,  328  (not  applicable  to  an  action  brougrht  for  an  un- 
liquidated demand);  12  C.  92,  98,  73  A.  D.  622  (plaintiff  cannot 
recover  if  he  is  not  the  real  party  in  interest);  18  C.  615.  618 
(witness  interested  in  damages  is  incompetent);  22  C.  281,  23S. 
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236,  339.  83  A.  D.  64  (construed  With  I  422  as  to  competency  of 
witnesses):  25  C.  188,  189  (not  applicable  to  n  on -enumerated 
causes  of  action,  as  on  a  promissory  note);  25  C.  242,  252  (re- 
ferred to);  26  C.  145,  148  (construed  with  other  sections,  show- 
ing: when  assignor  of  account  may  be  a  witness);  32  C  83,  90 
(party  may  sue  on  note  belong-in«r' to  him);  32  C.  Ill,  118,  91 
A.  D.  566  (ward  to  sue  by  gruardlan);  33  C.  121,  127  (promise 
made  to  third  party  for  benefit  of  plaintiff  may  be  sued  on  by 
latter);  34  C.  145,  148  (applied  to  action  for  breach  of  assigned 
contract);  138  C.  216,  219,  94  A.  S.  39,  71  P.  180  (assignee  of 
ward's  cause  of  action  against  the  sureties  on  the  guardian's 
bond  may  maintain  action  against  them);  146  C.  203,  210,  79  P. 
^xo  (construed  and  applied  with  S  869  to  action  to  restrain 
diversion  of  water);  146  C  577,  579,  80  P.  860  (applied  to  action 
by  heirs  for  cancelation  of  deed  for  fraud,  etc);  147  C.  384, 
389.  81  P.   1077  (applied  to  action  to  foreclose  mortgage). 

Agent  —  As  party  plaintiff,  see  "Parties  plaintiff,"  this  note. 

Assignee  —  As  party  plaintiff,  see  "Parties  plaintiff."  this 
note. 

Associations  —  Suits  by  and  against—- How  brought  and  con- 
ducted.—  See  Kerr's  Cyc  C.  C.  P.  §888  and  note;  4  Cent.  Dig. 
col.  2534,  1136-48:  2  Decen.  Dig.  p.  1474,  ||  20-20(5);  22  PI.  & 
Pr.   228. 

Parties  plaintiff  —  Agents  as. —  See  Kerr's  Cyc.  C.  C.  P.  f  369 
and  note;  40  Cent.  Dig.  col.  1646,  11691-700. 

Same  —  Assignees  as. —  See  Kerr's  CJyc.  C.  C.  P.  %  368  and 
note:  4  Cent.  Dig.  col.  1472,  11199-202;  37  Cent,  Dig.  co).  2880. 
f  8:   2  Decen.  Dig.  p.  1260,  11118-123. 

Same  —  Generally. —  See  Kerr's  Cyc.  C.  C.  P.  18  878,  382  and 
notes:  IS  PI.  A  Pr.  468. 

Same  —  Joining  as  defendants  persons  who  refuse  to  become. 
—  See  Kerr's  Cyc.  C.  C.  P.  S  882  and  note;  37  Cent.  Dig.  col. 
2421.  H54,   55. 

Same — Who  are  proper. —  See  Kerr's  Cyc.  C.  C.  P.  II  378,  882 
and  notes;  37  Cent  Dig.  col.  2844.  ||  13-27. 

Partnerships  —  How  suits  brought  by  and  against. —  See 
Kerr's  Cyc.  C.  C.  P.  1 388  and  note;  38  Cent.  Dig.  col.  1137, 
II  349-375. 

Right  to  sue  on  contract  made  for  one's  benefit. —  See  Kerr's 
Cyc.  C.  C.  P.  11659  and  note;  87  Cent.  Dig.  col.  2862.  |  20. 

§M&  ASSIGNMENT  OF  THINC^  IN  ACTION  NOT  TO 
PREJUDICE  DEFENSE.  In  the  case  of  an  assignment  of  a 
thing  in  action,  the  action  by  the  assignee  is  without  preju- 
dice to  any  set-off,  or  other  defense  existing  at  the  time 
of,    or   before,   notice   of   the   assignment;    but   this    section 
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does  not  apply  to  a  negotiable  promissory  note  or  bill  of 
exchange,  transferred  In  good  faith,  and  upon  good  consid- 
eration, before  maturity. 

History!  Enacted  March  11.  1872,  founded  upon  f  5  of  Prac- 
tice Act, 

See  Kerr's  Cyc.  C.  C.  P.  for  172  pars,  annotation. 

Code  •cctlott. —  5&  C.  126.  129  (applied  to  non-negotiable  eon- 
tract);  65  C.  437.  438,  4  P.  418,  419  (applied  In  suit  on  note 
assigned  after  maturity):  66  C.  41.  42.  4  P.  948  (applied  in  suit 
on  street  assessment,  cause  assigned  to  attorney,  settlement 
with  plaintiff  without  notice):  81  C.  303,  327,  22  P.  665.  673 
(applied  in  suit  on  note  assigned  after  maturity);  101  C.  286. 
288,  289,  35  P.  876  (construed  in  connection  with  1 1549  Civ. 
Code.  In  suit  on  non-negotiable  contract);  107  G.  56,  62,  67. 
40  P.  45  (construed  as  to  latent  equities,  denying  them);  113  G. 
168,  171.  46  P.  258  (applied  to  counterclaim  alleged  in  action 
on  note  by  assignee,  not  allowing  it  because  not  sufficiently 
pleaded);  123  C.  157,  161,  55  P.  786  (applied);  126  C.  107,  111. 
58  P.  447  (applied):  132  C.  582,  584,  64  P.  1097.  1098  (applied); 
133  C.  42,  47.  65  P.  181,  576  (applied  In  action  on  note  pur- 
chased at  public  sale);  133  C.  681,  685.  65  P.  1110  (applied  in 
foreclosure  of  mortgage  securing  antedated  note). 

Praetlce  Act  I  5. —  33  C.  525.  628,  91  A.  D.  665   (not  applicable 
to  payment  of  another's  debt);   128  C.  167,   161,   65  P.  786    (as-- 
signee  of  unsatisfied  judgment  takes  It  subject  to  set-off). 

Assignment  —  And  survival  of  causes  of  action. —  See  Kerr's 
Cyc.  C.  C.  P.  IS  1582  et  seq.  and  notes. 

Same  —  Of  non-negotiable  instruments  —  Subject  to  equities 
and  set-offs. —  See  Kerr's  Cyc.  C.  C.  |  1469  and  note;  also  Kerr's 
Wiltsie  on  Mortgage  Foreclosures  S  364. 

Same  —  Of  cause  of  action  for  conversion  of  personal  prop- 
erty.—  64  A.  D.  515. 

Negotiable  Instruments  —  Rights  of  parties  thereto. —  See 
Kerr's  CJyc.  C.  C.  H  3086  et  seq.  and  notes. 

Non-negotiable  contract  —  Indorsed  in  blank  passes  by  de- 
livery.—  See  Kerr's  Cyc.  C.  C.   |  1459  and  note. 

Notice  —  Not  necessary  to  protect  assignee  of  bill  of  goods 
to  arrive,  upon  which  part  of  purchase  price  has  been  paid. —  63 
A.   D.   132. 

Purchase  at  public  sale  of  negotiable  promissory  note  does 
not  take  It  by  transfer  in  due  course. —  See  Kerr's  Cyc.  C  C. 
1312  and  note;   3  W.  &  P.   2223. 

Things  in  action  —  Definition  of. —  See  Kerr's  Cyc.  C.  C.  S  953 
and  note:  2  W.  &  P.  1144. 
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SMU.  EXECUTOR,  TRUSTEE,  ETC^  MAT  SUE  WITH- 
OUT JOINING  THE  PERSONS  BENEFICIALLY  INTER^ 
ESTEB*  An  executor  or  administrator,  or  tmstee  of  an 
express  trust,  or  a  person  expressly  authorized  by  statute, 
may  sue  without  joining  with  him  the  persona  for  whose 
benefit  the  action  is  prosecuted.  A  person  with  whom,  or 
in  whose  name,  a  contract  is  made  for  the  benefit  of  another, 
is  a  trustee  of  an  express  trust,  within  the  meaning  of  this 
section. 

HijitorTi  Enacted  March  11,  1872,  re-enactment  of  16  of 
Practice  Act,  as  amended  1854.  Stats.  1854,  p.  84. 

See  Kerr's  Cyc.  C.  C.  P.  for  113  pars,  annotation. 

€•«•  ■ccttom. —  57  C.  579,  586,  587  Ctbe  people  are  not  ex- 
pressly authorized  by  this  section  to  sue  to  recover  a  swamp- 
land district  assessment) ;  66  C.  443,  446,  6  P.  82,  84  (construed 
as  to  proper  party  plaintiff  in  suit  on  undertaking  an  appeal 
In  ejectment);  68  C.  419,  420,  9  P.  658,  659  (construction  as  to 
parties  plaintiff  in  case  of  a  trustee  of  ah  express  trust);  71  C. 
S94,  598,  12  P.  723,  725  (construed  and  applied);  74  C.  873,  875, 
16  P.  192  (applied  in  suit  on  official  bond  of  license  collector); 
75  C.  124,  127,  16  P.  705  (applied  In  case  of  suit  on  loan  made 
by  an  agent  in  principal's  name);  75  C.  246,  260,  17  P.  1,  8 
(applied  In  suit  by  executor  for  Insurance  on  life  of  decedent) ; 
77  C.  541,  642,  18  P.  113,  114,  20  P.  73  (construed  in  suit  on 
license  Imposed  by  county  ordinance):  80  C.  19,  31,  21  P.  1123, 
1126  (applied  In  action  to  enforce  contract  of  subscription  to 
the  capital  stock  of  a  corporation  to  be  organized,  payable  to 
a  designated  person  as  agent);  88  C  477,  486,  28  P.  706,  709 
(applied  In  foreclosure  of  mortgrage  by  trustee);  83  C.  491,  497, 
24  P.  157  (constitutionality  discussed);  87  C.  245.  247,  25  P. 
420,  421  (applied);  89  C.  602.  606,  26  P.  1071,  1072  (applied  In 
salt  by  directors  Insane  asylum  against  husband  of  Insane  per- 
son); 91  C.  492.  504,  27  P.  775,  777  (applied  in  action  for  can- 
celation of  deed  of  trust);  98  C.  490,  497  (applied),  33  P.  550, 
553;  100  C.  505, '  509,  35  P.  78  (applied);  (C.  Dec.  3,  1894),  38 
P.  455  (applied  in  case  of  suit  by  one  In  whose  name  written 
contract  Is  made  for  benefit  of  another);  1:^0  C.  568,  575  (ap- 
plied with  f|1581,  1582),  42  P.  1086:  114  C.  378.  388,  46  P.  166 
(applied  In  action  by  trustee,  having  lease  In  his  own  name,  to 
prevent  trespass);  119  C.  571,  576,  61  P.  860,  39  L.  689  (applied); 
142  C.  142,  145  (applied),  75  P.  785;  146  C.  208,  210,  79  P.  880 
(construed  In  connection  with  S  367  ante);  147  C.  299,  311  (ap- 
plied), 81  P.  958;  147  C.  384,  390  (applied).  81  P.  1077;  149  C. 
1.  7  (applied),  84  P.  145,  6  L.  N.  S.  275. 
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Practice  Act  §6. —  1  C.  167,  174  (cited);  25  C.  26,  29  (applied 
to  action  for  mandamus);  28  C.  689,  548  (applied  in  action  for 
damagres  on  injunction  bond);  82  C.  Ill,  117  (applied  in  suit 
by  ffuardian  of  infant);  34  C.  136,  138  (applied  in  action  by 
trustee  of  express  trust);  85  C.  436,  445.  25  P.  22  (cited  in  con- 
strulnsr  trust);  142  C.  142,  145,  75  P.  785  (asslg-nee  may  sue 
where  legral  title  has  been  transferred  to  him);  146  C.  203,  210, 
79  P.  880  (construed  with  1 367  and  applied  in  action  to  re- 
strain diversion  of  water);  147  C.  299,  311,  81  P.  958  (applied 
to  maintenance  of  cross-action);  147  C.  384,  390,  81  P.  1077 
(this  section  is  permissive  only,  and  does  not  exclude  an  action 
in  the  name  of  the  real  party  in  interest). 

Actions  by  administrators  and  executors  —  Alone. —  See  Kerr's 
Cyc.  C.  C.  P.  H  1581-1683  and  note;  1  Chiirch*ii  New  Probate 
Law  and  Practice,  pp.    1043-1068. 

Same  —  Jointly  with  heirs  or  devisees  for  the  possession  of, 
or  to  quiet  the  title  to,  real  property. —  See  Kerr's  Cyc  C.  C.  P. 
11452  and  note;   37  Cent.  Dig:,  col.   2353,  |  17. 

Same  —  To  set  aside  fraudulent  deeds  by  decedent. — See  Kerr's 
(.\vc.  C.  C.  P.  I  1689  and  note;  1  Church'*  New  Probate  Law  aad 
Practice,  pp.  1060-1068. 

8  870.  WHEN  A  MABfilED  WOMAN  IS  A  PARTY,  AC- 
TIONS BY  AND  AGAINST.  When  a  married  woman  is  a 
party,  her  husband  must  be  joined  with  her,  except: 

1.  When  the  action  concerns  her  separate  property,  or 
her  right  or  claim  to  the  homestead  property,  she  may  sue 
alone. 

2.  When  the  action  is  between  herself  and  her  husband, 
she  may  sue  or  be  sued  alone. 

3.  When  she  is  living  separate  and  apart  from  her  hus- 
band by  reason  of  his  desertion  of  her,  or  by  agreement,  in 
writing,  entered  into  between  them,  she  may  sue  or  be  sued 
alone. 

History-}  Enacted  March  11.  1872,  re-enactment  of  §  7  of 
Practice  Act.  adding:  par.  3;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  2^3:  by  Code  Commis.sion,  Act  March  8,  1901. 
Stats,  and  Amdts.  1900-1.  p.  126,  act  licld  unconstitutional,  see 
history,   §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  106  pars,  annotation. 

Code  aectlon. —  53  C.  456,  460  (cited  by  court  in  discussion); 
54  C.  178  (referred  to  in  connection  with  $  167  Civ.  Code,  and 
power  of  married  woman  to  contract  for  payment  of  money); 
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66  C.  C29,  631,  4  P.  669  (cited  by  court  In  dfscUBsion  of  when 
married  woman  may  sue  alone);  66  C.  247,  348,  6  P.  228  (wife 
cannot  sue  alone  for  Injuries  to  her  person);  67  C.  387,  890, 
391.  7  P.  804,  807  (husband  not  necessary  party  where  action 
relates  to  wife's  rlerht  to  claim  homestead  property);  71  C. 
418.  425,  12  P.  847,  349  (cited  as  to  husband's  being  necessary 
party  in  foreclosure  of  mortgragre  by  wife  on  community  prop- 
erty): 77  C.  390,  391,  19  P.  644,  645  (wife  livings  apart  may  sue 
alone  for  injuries  to  person);  87  C.  464,  468,  26  P.  681,  682,  11 
!•.  252  (wife  cannot  sue  alone  for  damages  for  injuries  to  her 
person);  96  C.  609,  611,  31  P.  618  (cited  as  to  when  husband 
necessary  party  In  suit  against  wife);  105  C.  680,  690-692,  39  P. 
56  (discussed  in  holding  husband  necessary  party  in  action  by 
wife  for  injury  to  person);  110  C.  85,  89,  42  P.  464  (cited  as 
to  when  court  will  order  husband  brought  in);  110  C.  423,  425. 
42  P.  908  (husband  not  necessary  party  In  action  to  quiet  title 
to  wife's  separate  property,  although  homestead  declared  on); 
122  C.  253,  265.  259,  54  P.  847  (applied  In  action  for  enticing 
away  husband);  126  C.  77,  82,  58  P.  380  (in  action  by  wife  for 
malicious  prosecution  husband  necessary  party  plaintiff);  126 
C.  471.  481,  58  P.  910  (in  wife's  action  to  protect  homestead 
husband  not  a  necessary  party  plaintill);  134  C.  419,  421,  66  P. 
491  (cited  by  court  in  discussing  necessary  allegations  in  com- 
plaint of  wife  in  action  to  protect  homestead);  186  C.  301,  802, 
68  P.  817  (husband  necessary  party  defendant  to  foreclose  chat* 
tel  mortsage  on  wife's  personal  property);  137  C.  273,  276,  277. 
70  P.  21,  58  Li.  941  (husband  necessary  defendant  In  action  for 
damagres  for  wife's  torts);  138  C.  163,  165,  71  P.  81  (wife  living 
apart  may  sue  for  personal  Injury);  6  C.  A  404,  406  (subd.  3 
applied),  92  P.  310;  51  F.  257  (In  a  federal  equity  court,  a  mar- 
ried woman  must  sue  by  her  prochein  ami,  notwithstanding  a 
state  statute  allowing  her  to  sue  In  her  own  name). 

Practice  Act  f  T. —  3  C.  83,  87  (applied);  15  C.  308,  311  (ap- 
plied in  action  for  wages  earned  before  marriage);  19  C.  128. 
129  (applied);  26  C.  426,  443  (construed);  31  C.  388,  886  (applied) : 
32  C*.  340.  842.  91  A.  D.  589  (applied);  86  C.  447,  460,  461,  468,  45S 
(applied);  42  C.  408,  412  (applied). 

Actions  by  and  against  married  women  —  On  contracts  gen- 
erally.—  See  Kerr's  CJyc.  C.  C.  1158  and  note;  10  PI.  A  Pr. 
pp.  199.   244;  26  Cent  Dig.  col.   2871,  H  788-747. 

Same  —  As  sole  traders. —  See  Kerr's  Cyc.  C.  C.  P.  111811- 
1821  and  notes;  26  Cent.  Dig.  col.  1318,  ||  365-376. 

Same  —  Action  against  feme  sole  —  Who  subsequently  mar- 
ries, method  of  making  husband  party^and  entering  judgment. — 
See  Kerr's  Cyc  C.  C.  P.  §871  note  pars.  7-9;  10  PI.  &  Pr.  199; 
26  Cent.  Dig.  col.  1762.  If  315,  316. 

Contracts  of  married  women  —  As  to  generally,  see  Kerr's 
Cyc.  C.  C.  I  158  and  note;  10  PL  &  Pr.  201. 
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Fraudulent  representations  —  To  Injury  of  wife's  separate 
property. —  See  Kerr's  Cyc.  C.  C.  P.  I  370  note  par.  96.  See  10 
PL  &  Pr.  216. 

Malicious  prosecution  —  Action  by  wife  for  damagres  for,  hus- 
band must  be  Joined. — 11  L.  262. 

Sole  trader  —  As  to  married  woman  as. —  See  Kerr's  Cyc  C. 
C.  P.  H  1811-1821  and  notes;  26  Cent.  Dig.  col.  1813.  ii  865-876;  26 
Cent.  Big.  col.  2375,  |  741. 

SS71.  WIFE  MAT  DEFEND,  WHEN.  If  a  husband  and 
wife  be  sued  together,  the  wife  may  defend  for  her  own 
right,  and  if  the  husband  neglect  to  defend,  she  may  defend 
for  his  right  also. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  1 8  of 
Practice  Act,  adding  last  clause. 

Wife's  right  to  intervene. —  See  Kerr's  Cyc.  C.  C.  P.  I  370  and 
note. 

9  872.    INFANT,  ETC.,  TO  APPEAR  BY  GUARDIAN.    When 

an  Infant,  or  an  insane  or  incompetent  person  is  a  party, 
he  must  appear  either  by  his  general  guardian  or  by  a 
guardian  ad  litem  appointed  by  the  court  in  which  the  action 
is  pending,  in  each  case.  A  guardian  ad  Utem  Hay  be 
appointed  in  any  case,  when  it  Is  deemed  by  the  court  in 
which  the  action  or  proceeding  is  prosecuted,  or  by  a  judge 
thereof,  expedient  to  represent  the  infant,  insane,  or  incom- 
petent person  In  the  action  or  proceeding,  notwithstanding 
he  may  have  a  general  guardian  and  may  have  appeared  by 
him. 

Hlvtoryi  Enacted  March  11,  1872,  founded  upon  S9  Prac- 
tice Act;  amended  March  24,  1R74,  Code  Amdts.  187S-4,  p.  294; 
April  15.  1880,  Code  Amdts.  1880  (C.  C.  P.  pL),  p.  63. 

See  Kerr's  Cyc.  C.  C.  P.  for  68  pars,  annotation. 

Code  aeetloB. —  56  C  821,  322  (infant  can  appear  only  by 
general  guardian  or  guardian  ad  litem);  63  C.  86,  89  (power  of 
guardian  to  employ  counsel,  but  not  to  contract  for  payment); 
64  C.  529,  693,  2  P.  418  (appointment  and  power  of  guardian  ad 
litem);  66  C.  360,  361,  5  P.  617  (cited  as  to  when  guardian  ad 
litem  may  be  appointed);  74  C.  52,  55,  15  P.  364,  866  (prosecu- 
tion in  propria  persona  Irregular  but  not  void);  75  C.  696,  699, 
19   P.   174,  176    (not  applicable  to  probate  proceedings):   87  C. 
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530.  532,  25  P.  691,  692  (aa  to  appointment  of  guardian  ad  litem 
for  incompetent  person);  89  C  636,  637,  27  P.  56  (transcript  on 
appeal  should  show  that  infant  appeared  by  gruardiaA);  94  C. 
54,  55,  29  P.  328  (infant  may  appear  by  general  guardian);  103 
C.  3S7,  390,  42  A.  S.  121,  87  P.  382  (Jtidgment  against  an  infant 
without  general  g^uardian  or  eruardian  ad  litem  is  not  void); 
111  C.  270,  271,  43  P.  754,  755  (order  setting  aside  appointment 
of  g'uardlan  ad  litem  is  not  appealable);  120  C.  695,  697,  63  P. 
357  (construed  in  appeal  by  alleged  incompetent  from  order 
appointing  a  iruardian);  133  O.  416,  418,  65  P.  878  (appointment 
of  guardian  ad  litem  may  be  made  on  application  ex  parte); 
128  U.  S.  53,  89.  82  L..  ed.  415.  424  (this  section  and  1373  refer 
to  civil  actions  as  distinguished  from  "special  proceedings"). 

Pmetl«e  Ae4  !•.-— 19  C.  629,  632  (cited);  64  C.  529.  593.  2  P. 
418  (cited  in  connection  with  construction  of  11872  and  670). 

Guardian  and  ward  —  Generally. —  Bee  Kerr's  Cyc.  C.  C.  P. 
ii  1747  et  seq.  and  notes;  also  Kerr's  Cyc  C.  C.  ||  326  et  seq. 
and  notes:  1  Chvrek's  BTew  Probate  I«aw  aa€  Pmetlee,  pp.  163- 
260;  25  Cent.  Diff.  col.  248,  H  1-8. 

Guardians  ad  litem  and  their  appointment. —  See  Kerr's  Cyc. 
C:.  C.  P.  I  373  and  note;  1  Ckvreh's  New  Probate  IjAw  aad  Prac- 
tice, pp.  85-88;  27  Cent.  Dig.  col.  1211,  if  192-197. 

Insane  and  Incompetent  persons  —  Generally.^  See  Kerr's 
Cyc.  C.  C.  If  36,  88-42  and  notes;  1  Ohiireh's  New  Probate  I«aw 
a  ad  Pnictfee,  pp.  248-260. 

Sa.me  —  Guardians  for. —  See  Kerr's* Cyc.  C.  C.  P.  111763-1766 
and  notes;  1  Chureb's  New  Probate  I^aw  and  Praetlee,  pp.  245- 
249;  27  Cent.  Dig.  col.  2818,  1143-72. 

Same  —  Same  —  Method  of  appointment. —  See  Kerr's  Cyc.  C. 
C.  P.  i  373  and  note;  1  Charcb'a  New  Probate  Law  aad  Praetlee, 
pp.   245  et  seq.;   27  Cent.  Dig.  col.   2522,  ||  48-65. 

Minors  and  persons  of  unsound  mind  —  Their  liability  and 
rigrhts. —  See  Kerr's  Cyc.  C.  C.  ||  S3  et  seq.  and  notes;  1  Cbor«b*» 
New  Probate  Ijaw  and  Practice,  p.  254. 

S  S7S.  GUARDIAN,  HOW  APPOINTED.  When  a  guardian 
ad  litem  is  appointed  by  the  court,  he  must  be  appointed  as 
follows: 

1.  When  the  infant  is  plaintiff,  upon  the  application  of  the 
infant,  if  he  be  of  the  Age  of  fourteen  years,  or  if  under 
that  age,  upon  the  application  of  a  relative  or  friend  of  the 
infant. 

2.  When  the  infant  is  defendant,  upon  the  application  of 
the  infant,  if  he  be  of  the  age  of  fourteen  years,  and  apply 
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within  ten  days  after  the  service  of  the  summons,  or  if 
under  that  age,  or  if  he  neglect  so  to  apply,  then  upon  the 
application  of  a  relative  or  friend  of  the  infant,  or  of  any 
other  party  to  the  action. 

3.  When  an  insane  or  incompetent  person  is  a  party  to 
an  action  or  proceeding,  upon  the  application  of  a  relative 
or  friend  of  such  insane  or  incompetent  person,  or  of  any 
other  party  to  the  action  or  proceeding. 

History t  Enacted  March  11,  1872;  amended  April  15.  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  63. 

See  Kerr's  Cyc.  C.  C  P.  for  9  pars,  annotation. 

Code  Beetlon. —  56  C.  321,  822  (cited  by  court  in  discussing 
method  of  appointment);  63  C.  ^4,  656,  662  (cited);  64  C.  629, 
594,  697,  2  P.  418,  461  (petition  for  appointment  not  necessary): 
66  C.  53,  4  P.  943  (when  court  has  jurisdlotlon  to  appoint  guar- 
dian ad  litem  for  Infant) ;  66  C.  360.  6  P.  617  (Jurisdiction  to  ap- 
point guardian  ad  litem  for  Insane  person):  74  C.  53,  66,  15  P. 
364,  366  (method  of  appolnUn«):  119  C.  671,  676,  61  P.  860.  S9 
U  689  (jurisdiction  to  appoint);  133  C  416,  418,  66  P.  873 
(method  of  appointment):  150  C.  635,  686.  89  P.  348  (applied); 
128  U.  S.  63.  89,  32  L..  ed.  415,  424  (this  section  and  S  372  refer 
to  civil  actions  as  distinguished  from  "special  proceedings"). 

Practice  Act,  |  lO. — 19  C.  629,  682  (cited);  64  C.  629,  594,  2  P. 
418  (cited  In  construing  code  sections). 

§  874.  UNMARRIED  FEMALE  MAY  SUE  FOR  HER  OWN 
SEDUCTION.  An  unmarried  female  may  prosecute,  as  plain- 
tifr.  an  action  for  her  own  seduction,  and  may  recover  therein 
such  damages,  pecuniary  or  exemplary,  as  are  assessed  in 
her  favor. 

Htatoryt     Enacted  March  11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  42  pars,  annotation. 

98  C.  55.  59.  36  A.  S.  144.  82  P.  867,  869  (erroneously  cited  as 
C.  C);  4  C.  A.  760,  763.  89  P.  441   (applied). 

Abortion  —  Procured  by  defendant,  admissible  in  evidence  In 
aggravation  of  damages. —  See  22  A.  R,  100. 

Adultery. —  See  "Seduction,"  this  note. 

Damages  —  Abortion  procured  by  defendant,  admissible  In 
aggravation  of. —  See  22  A.  R.  100. 

Same  —  As  to  generally. —  14  A.  D.  159. 

Same  —  By  whom  may  be  brought. —  See  26  Bncyc.  of  L^ 
(2d   ed.),  pp.  195-252. 
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Same  —  Exemplory  —  As  to  allowance  of. —  See  Kerr's  Cyc. 
C.  C.  S  3294  and  note;  55  A.  D.  427. 

Same  —  For  seduction. —  See  "Seduction*'  this  note. 

Seduction  —  Adultery  of  plaintiflT  not  admissible  in  evidence 
In  bar  of  action. —  See  99  A.  D.   689. 

Same  —  As  to  damagres  for. —  See  Kerr's  Cyc.  C,  G.  S  8S39  and 
note. 

Same  —  Common  law  action  for. —  Bee  4  A.  D.  392 ;  44  A.  D. 
1^9. 

Same  —  In  another  state  —  No  action  lies  in  this  state. —  See 
37  A.   R.  156. 

Same  —  Nature  of  the  action. —  See  25  Encyc.  of  L.  pp.  195- 
252. 

§875.  FATHER,  ETC^  MAT  SUE  FOB  SEDUCTION  OF 
DAUGHTER,  ETC.  A  father,  or,  in  case  of  his  death  or 
desertion  of  his  family,  the  mother,  may  prosecute  as  plain- 
tiff for  the  seduction  of  the  daughter,  and  the  guardian  for 
the  seduction  of  the  ward,  though  the  daughter  or  ward  be 
not  liring  with  or  in  the  service  of  the  plaintlft  at  the  time 
of  the  seduction  or  afterward,  and  there  be  no  loss  of  ser- 
Tlce. 

History  I  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  126,  act 
held  unconstitutional,  see  history.  {  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

As  to  gruardlan  ad  litem. —  See  Kerr's  Cyc.  C.  C.  P.  §372  and 
note;  also  ante  f  872  and  note. 

Same  —  As  to  appointment  of. —  See  Kerr's  Cyc.  C.  C.  P.  5  373 
and  note;  also  ante  {  372  and  note. 

Nature  of  action  for  seduction,  and  by  whom  may  be  brought. 
—  See  25  Encyc.  of  L.   193-252;  43  Cent.  Dig.  col.  2847,  1128-35. 

Same  —  Infancy  as  a  defense  to  a  prosecution  for. —  See  2 
A.  C.   769. 

Same  —  Right  of  woman  to  recover  damages  for  her  own 
seduction. —  See   2  A.  C.  768. 

§S7e.  FATHER,  ET€^  MAT  SUE  FOR  INJUBT  OR 
DEATH  OF  CHILD.  A  father,  or  in  case  of  his  death  or 
desertion  of  his  family,  the  mother,  may  maintain  an  action 
for  the  injury  or  death  of  a  minor  child,  and  a  guardian 
for  the  injury  or  death  of  his  ward,  when  such  injury  or 
Kerr's  C.  C.  P.— 14  209 
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death  is  caused  by  the  wrongful  act  or  neglect  of  another. 
Such  action  may  be  maintained  against  the  person  causing 
the  injury,  or  death,  or  if  such  person  be  employed  by 
another  person  who  is  responsible  for  his  conduct,  also 
against  such  other  person. 

Hlatoryt  Enacted  March  11,  1872,  re-enactment  of  {11  of 
Practice  Act;  amended  March  24,  1874,  Code  AmdtB.  1873-4,  p. 
294;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdt8. 
1900-1,  p.  126.  act  held  unconstitutional,  see  history,  |  5  ante. 

Notei  •*  A  substantial  re-enactment  of  Act  April  26.  1862." — 50 
C.  613. 

See  Kerr's  Cyc.  C.  C.  P.  for  15  pars,  annotation. 

Code  seetlon — 50  C.  612,  613  (construed);  56  C.  388,  389.  393. 
394,  38  A.  R.  59  (construed  as  to  amount  of  recovery  by 
father);  62  C.  320,  336  (construed  as  to  damages  recoverable 
under  by  father);  76  C.  240,  241,  18  P.  269,  270  (elements  of 
damages  recoverable  by  father);  95  C.  510.  520,  521,  29  A.  S. 
143,  30  P.  603.  605.  17  L.  71  (construed  as  to  elements  of  dam- 
ages); 115  C.  388.  390,  391,  47  P.  139  (rules  for  estimating  dam- 
ages); 139  C.  621,  622,  73  P.  454  (construed  as  to  what  consti- 
tutes desertion);   3  C.   A.   312,  315,   84  P.   1010   (applied). 

Practice  Act  §11.-19  C.  629.  632  (cited);  25  C.  434.  436  (ap- 
plied); 32  C.  Ill,  117.  119  (applied);  44  C.  46,  48  (construed). 

As  to  g-uardian  and  ward,  generally,  see  Kerr's  Cyc.  C.  C.  P. 
Sf  1768-1776  and  notes;  also  Kerr's  Cyc.  C.  C.  IS  236-258  and 
notes;  1   Chureh'ii  New  Probate  Law  aad  Praettce^  pp.  16S-260. 

1877.  WHEN  REPRESENTATITES  MAY  SUE  FOR 
DEATH  OF  ONE  CAUSED  BY  WRONGFUL  ACT  OF  AN- 
OTHER.  When  the  death  of  a  person  not  being  a  minor  is 
caused  by  the  wrongful  act  or  neglect  or  another,  his  heirs 
or  personal  representatives  may  maintain  an  action  for  dam- 
ages against  the  person  causing  the  death,  or  if  such  person 
be  employed  by  another  person  who  is  responsible  for  his 
conduct,  then  also  against  such  other  person.  In  every 
action  under  this  and  the  preceding  section,  such  damages 
may  be  given  as  under  all  the  circumstances  of  the  case  may 
be  Just. 

HkitoiTi  Enacted  March  11,  1872;  amended  March  24,  1874. 
Code  Amdts.  1873-4,  p.  294;  by  Code  Commission,  Act  March   8, 
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1901,  Stats,  and  Arndts.  1900>1,  p.  136,  act  held  unconstitutional, 
see  hlatory,  I  5  ante. 

Hotel  "A  substantial  re-enactment  of  Act  April  26,  1862/' — 
50  C.  613. 

See  Kerr*8  Cyc.  C.  C.  P.  for  67  pars,  annotation. 

50  C.  612.  613  (cited  in  discussion);  66  C.  888,  389,  89S,  38 
A  R.  59  (measure  of  dama^'es):  57  C.  20.  26,  37,  38  (construed 
as  to  damages  recoverable):  59  C.  294,  300,  301  (power  of  Jury 
to  assess  damages);  60  C.  604,  609  (rule  of  damagres);  62  C. 
320,  336  (rule  for  estimatingr  damag'es);  68  C.  483,  484  (erro- 
neously cited  as  C.  C):  76  C.  240,  241,  18  P.  269.  270  (rule  of 
damagres);  83  C.  18,  19,  23  P.  215  (cited  as  foundation  of  ac- 
tion): 84  C.  515,  521,  522.  523,  524,  18  A.  8.  248,  24  P.  308,  304 
(construed);  86  C.  142,  143,  24  P.  851,  852  (construed):  95  C. 
510,  521,  29  A.  S.  143.  30  P.  601,  603,  605,  17  U  71  (construed); 
110  C.  277,  283,  286,  289,  42  P.  822  (construed;  erroneously  re- 
ferred to  on  p.  289  as  |  337);  116  C.  388,  891,  47  P.  139  (applied); 
124  C.  128.  129.  130,  56  P.  789  (widow  heir):  127  C.  438,  439, 
59  P.  826.  47  L.  467  (action  based  on);  137  C.  399,  70  P.  276 
(administrator  cannot  sue  where  there  are  no  heirs);  139  C. 
480,  483,  484,  487.  69  P.  297.  73  P.  244,  245  (construction  as  to 
suit  by  widow  and  heir;  Beatty,  C.  J.  dissenting);  140  C.  507, 
512.  74   P.   13    (what  damagres  are  not   excessive);   1   C.   A.   666, 

669.  670,  82  P.  1073  (construed  as  to  damagres  recoverable 
under);  8  C.  A.  312,  316,  84  P.  1010  (construed  as  to  method  of 
determiningr  damages).  92  P.  210,  211  (applied);  60  F.  428,  431 
(quoted   and  applied   in   case  of  death   of  shipmaster);   110   F. 

670,  676  (construed,  showing:  what  damages  only  are  recover- 
able): 110  F.  678,  679  (not  cited,  but  applied,  showing;  that  heirs 
who  have  sustained  no  pecuniary  loss  cannot  recover);  121  F. 
420.  422  (construed  to  mean  that  only  the  direct  pecuniary  loss 
to  heirs  of  the  deceased  can  be  considered  In  estimatingr  dam- 
agres); 129  F.  716,  717  (construed  with  §813  and  held  not  to 
give  a  lien  on  a  vessel  for  the  damages  recoverable  under 
1377);  157  F.  113,  119  (this  section  merely  grives  the  rigrht  of 
action;  the  groveming:  statute  of  limitations  is  |  340). 

Jury  has  power  to  assess  damagres. —  See  26  A  R.  396;  18 
A  S.  248;  29  A.  8.  143;  17  L.  71. 

I S78.  WHO  MAY  BE  JODTED  AS  PLAIKTIFFS.  All  per- 
sons having  an  interest  in  the  subject  of  the  action,  and  in 
obtaining  the  relief  demanded,  may  be  joined  as  plaintiffs, 
except  when  otherwise  provided  in  this  title. 

Hl«ti»iT>  Snacted  March  11,  1872,  re-enactment  of  1 12  of 
Practice  Act. 
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See  Kerr's  Cyc.  C.  C.  P.  for  76  pars,  annotation. 

Code  aiectlon. —  68  C.  419.  420,  9  P.  668  (trustee  joined  with 
mortgag-ee  in  foreclosure,  when);  115  C.  579,  583,  47  P.  450 
(joinder  of  Insurance  company  with  owner  where  latter  asks 
damages  to  business);  136  C.  636,  638,  639,  69  P.  420  (cited  by 
court  in  discussion);  137  C.  671,  673,  70  P.  784  (demurrer  based 
on  not  upheld). 

Fraetiee  Act   i  12.— 8  C.   514,   516,   68  A.   D.   360    (applied). 

As  to  bringing  In  other  parties,  see  Kerr's  Cyc.  C.  C.  P. 
{  389  and  note;  37  Cent.  Dig.  col.  2453,  §{  76-87. 

Same  —  In  equity. —  See  15  PI.  &  Pr.   700. 

Same  —  Same  —  By  cross-bill. —  See  2  Obiter  Dig.   382. 

Same  —  Jurisdiction  over,  how  acquired. —  See  50  A.  S.   737. 

As  to  necessity  of  cotenants  being  parties,  see  Kerr's  Cyc. 
C.  C.  P.  II  378  note  pars.  64-66;  |  381  and  note. 

As  to  misjoinder  or  nonjoinder  of  plaintiffs,  see  Kerr's  Cyc. 
C.  C.  P.  I  430  and  note;  37  Cent  Dig.  col.  2356,  ||  18-55;  15  PI.  & 
Pr.   564,    570,   580,   582,   695,   764,   757. 

As  to  special  partners,  see  Kerr's  Cyc.  C.  C.  I  2492  and  note. 

Cotenants  —  Parties  plaintiff. —  See  Kerr's  Cyc.  C.  C.  P.  |  S78 
and  note  pars.  64-66;  |  381  and  note. 

Nonjoinder  and  misjoinder  —  As  to,  see  Kerr's  Cyc.  C.  C  P. 
I  480  and  note. 

Other  parties  —  Bringing  in. —  See  Kerr's  Cyc.  C.  C.  P.  i  889 
and  note;  37  Cent.  Dig.  col.  2453,  {|  76-81. 

Plaintiff  and  defendant  —  That  same  person  cannot  be,  de- 
clared in  annotation  to  this  section  in  Cyc  C.  C.  P.  (pars.  11. 
48-50)  has  been  practically  overruled  by  Judge  Graham  on  au- 
thority of  3  Pomeroy's  Eq.  (3rd  ed.)  I  189,  citing  Cole  v.  Rey- 
nolds, 18  N.  Y.  74.  The  doctrine  as  stated  in  the  former  anno- 
tation Is  the  correct  doctrine,  and  the  law  unquestionably  still 
Is  that  "a  man  cannot  sue  himself." — See  remarks  of  Mr. 
Justice  McLean  on  this  point  in  Page  v.  Lloyd,  30  U.  S.  (5  Pet.) 
304,  315.  8  L.  ed.   134,   138. 

§879.    WHO  MAT  B£  JOINED  AS  DEFENDANTS.     Any 

person  may  be  made  a  defendant  who  has  or  claims  an 
interest  in  the  controversy  adverse  to  the  plaintiff,  or  who 
is  a  necessary  party  to  a  complete  determination  or  settle- 
ment of  the  question  involved  therein.  And  in  an  action  to 
determine  the  title  or  right  of  possession  to  real  property 
which,  at  the  time  of  the  commencement  of  the  action,  is  in 
the  possession  of  a  tenant,  the  landlord  may  be  joined  as 
a  party  defendant. 

HUtoryt  Enacted  March  11,  1872,  re-enactment  of  1 13  of 
Practice  Act,  adding  the  last  sentence. 
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See  Kerr's  Cyc.  C.  C.  P.  for  158  pars,  annotation. 

Code  accUoB^ —  63  C.  118,  119  (landlord  necessary  defendant 
in  ejectment);  63  C.  806,  308  (landlord  properly  Joined  In  eject- 
ment against  tenant);  67  C.  663,  8  P.  695.  596  (cited  by  court); 
69  C.  572,  574,  11  P.  468.  464  (pleadingrs  filed  before  adoption  of 
section):  77  C.  638,  641.  20  P.  294.  296  (construed);  79  C.  116. 
120.  19  P.  532,  21  P.  610,  8  L.  754  (cited  by  court);  84  C.  1,  6, 
23  P.  1027,  1028  (Joint  trespassers  properly  Joined  as  defend* 
ants).  44  P.  176  (vendee  properly  brougrbt  In  as  party  defend- 
ant); 116  C.  84,  90.  47  P.  935  (construed);  123  C.  657,  661,  662. 
56  P.  633,  886  (construed);  136  C.  636,  639,  69  P.  420  (vendee 
necessary  party  In  quieting:  title);  136  C.  636,  69  P.  420  (cited 
with  other  sections);  188  C  81,  89,  70  P.  1008  (who  has  such 
an  interest  as  to  make  him  a  necessary  party);  2  C.  A.  122. 
135.  140,  83  P.  62   (stockholders  may  be  made  parties). 

Pmetlee  Act  1 13.— 1  C.  167,  174  (applied);  9  C.  268,  270  (Bur- 
nett  doubts  whether  section  applies  to  cases  in  equity  only); 
22  a   200,   205   (applied). 

Action  to  quiet  title  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  I  73X 
and  note. 

Associations  suin?  by  common  name. —  See  Kerr's  Cyc.  C.  C. 
P.  f  388  and  note. 

Bring-lnsr  in  new  parties. —  See  ante  1378  and  note;  Kerr's 
Cyc.  C.  C.  P.  f  389  and  note. 

Corporation  stockholders,  suits  by  and  asrainst. —  See  Const. 
1879.  art.  XII,  H  3,  4,  Hen.  G.  L...  p.  xciv;  Kerr's  Cyc.  C.  C. 
i  322  and  note. 

County  may  be  sued. —  See  Kerr's  Cyc.  C.  C.  P.  |  878  and  note. 

Effect  of  service  on  one  defendant  of  several. —  See  Kerr's 
Cyc,  C.  C.  P.  §  414  and  note. 

Executors  who  have  not  qualified  are  not  necessary  parties 
to  an  action. —  See  Kerr's  Cyc.  C.  C.  P.  §1687  and  note. 

Foreclosure  of  mortflragre  on  real  property  —  As  to  necessary 
parties  defendant,  see  Kerr's  Cyc.  C  C.  P.  I  726  and  note. 

Joinder,  misjoinder,  and  nonjoinder  —  As  to,  see  Kerr's  Cyc. 
C.  C.  P.  I  430  and  note;  also  ante  |  378.  note. 

As  to  who  cannot  or  need  not  be  Joined,  see  Kerr's  Cyc. 
C.  C.  P.  i  379  and  note  pars.  4.  8,  9,  17,  22,  28,  26,  27,  30,  43, 
52,  55,  68,  69,  73,  77.  86,  88,  89,  92,  93,  101,  104,  105,  111,  112,  114. 
119,  121,   122,  126,  130,  137.   139.   142,   144,   148,  150,   167. 

Joinder  of  executors  —  Those  who  have  not  qualified  need 
not  be  Joined. —  See  Kerr's  Cyc.   C.  C.  P.   1 1587  and  note. 

Joinder  of  landlord. —  See  Kerr's  Cyc.  C.  C.   1 1949  and  note. 

Parties  in  suits  to  quiet  title. —  See  Kerr's  Cyc.  C.  C.  P.  f  738 
and  note. 

Parties  to  an  action  to  foreclose  a  mortgaere  on  real  prop- 
erty.—  See  Kerr's  Cyc.  C.  C.  P.  I  726  and  note. 
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Pleading-s  In  ejectment. —  See  Kerr's  Cyc.  C  C.  P.  1426  and 
note. 

Quieting  title  —  Actions  for  —  As  to,  see  Kerr's  Cyc  C  C.  P. 
f  788  and  note. 

Real  owner  of  equity  of  redemption  is  necessary  party.-:—  See 
3  Im  754. 

Suits  against  state — -May  be  brouglit  in  manner  and  in 
courts  directed  by  law. —  Const.  1879,  art.  XI,  f  11;  art.  XX,  i  6. 
Hen.  G.  Ij.  pp.  xcii,  civ. 

Same  —  Statutes  regulatingr. —  See  Hen.  O.  L.,  pp.  1269  et  seq. 

§880.  PABTIES  DEFENDANT  IN  AN  ACTION  TO  DE- 
TERMINE   CONFLICTING  CLAIMS  TO  REAL  PROPERTY. 

In  an  action  brought  by  a  person  out  of  possession  of 
real  property,  to  determine  an  adverse  claim  of  an  interest 
or  estate  therein,  the  person  making  such  adverse  claim 
and  persons  in  possession  may  be  joined  as  defendants,  and 
if  the  Judgment  be  for  the  plaintiff,  he  may  have  a  writ  for 
the  possession  of  the  premises,  as  against  the  defendants 
in  the  action,  against  whom  the  judgment  has  passed. 

Hlntoryi  EInaoted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  295. 

See  Kerr's  Cyc.  C.  C.  P.  for  16  pars,  annotation. 

66  C.  266,  269,  5  P.  229.  610  (cited  by  court  as  controlling), 
21  P.  725.  726  (person  out  of  possession  may  maintain  action); 
80  C.  462.  465,  22  P.  284,  285  (person  out  of  possession  may 
prosecute  action);  83  C.  167,  172,  23  P.  290,  292  (may  award 
possession  to  defendant  out  of  possession);  90  C.  342,  843,  27 
P.  299  (cited  by  court):  94  C.  465,  466,  29  P.  771  (quoted  by 
court);  118  C.  33.  36,  50  P.  13  (applied). 

As  to  writ  of  assistance  or  possession,  see  Kerr's  Cyc.  C.  C.  P. 
S  682  and  note;  2  PL  &  Pr.  975;  51  A.  D.  152;  93  A.  S.  154;  12  U 
81:   1   Obiter  Dig.   182. 

Same  —  For  possession  —  In  ejectment. —  See  17  Cent.  Dig. 
col.   2483.  SI  381-395. 

Same  —  Same  —  In  trespass  to  try  title. —  See  46  Cent.  Dig 
col.   645.  172. 

Same  —  Same  —  Of  property  purchased  at  execution. —  See 
Decen.  Dig.  tit.   "Execution."  J  280(1). 

Same  —  Same  —  Of  property  purchased  at  foreclosure  sale, — 
See  Decen.  Dig.  tit.  "Mortgage,"  1544(8);  2  PI.  St  Pr.  979: 
9  PI.  &  Pr.  448. 

Same — Same  —  Of  property  purchased  at  judicial  sale. —  See 
Decen.  Dig.  tit.  "  Judicial  Sale,"  §  51 :  2  PI.  &  Pr,  978. 
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Same  —  Same  —  Under  condemnation  proceedlncre. —  See  18 
Cent.    Diff.   coL    2096.  f  840. 

As  to  bringing:  In  new  parties,  see  Kerr's  Cyc.  C.  C.  P.  I  389 
und  note;  also  note  I  878,  ante. 

As  to  misjoinder  and  nonjoinder  of  parties,  see  Kerr's  Cyc. 
C.  C.  P.  f  480  and  note;  also  note  I  378»  ante. 

Action  to  quiet  title  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  1788 
and  note. 

SS81.  PARTIES  HOLDING  TITLE  UNDER  A  COMMON 
SOURCE,  WHEN  MAT  JOIN.  Any  two  or  more  persons 
claiming  any  estate  or  interest  in  lands  under  a  common 
source  of  title,  whether  holding  as  tenants  in  common,  joint 
tenants,  coparceners,  or  in  severalty,  may  unite  in  an  action 
against  any  person  claiming  an  adverse  estate  or  interest 
therein,  for  the  purpose  of  determining  such  adverse  claim, 
or  if  [of]  establishing  such  common  source  of  title,  or  of 
declaring  the  same  to  be  held  in  trust,  or  of  removing  a 
cloud  upon  the  same. 

Hlatoryi  Enacted  March  11.  1872;  amended  March  24,  1874, 
Code  Amdts.  1878-4.  p.  205. 

See  Kerr's  Cyc.  C.  C.  P.  for  71  pars,  annotation. 

58  C.  180,  182  (applied);  83  C.  344.  851,  21  P.  16.  16,  23  P. 
S14  (cited  by  court  as  authority  of  action);  129  C.  58,  61,  61  P. 
662  (Joinder  of  tenants  in  common  of  a  water-ditch);  187  C. 
306,  306,  70  P.  174  (when  failure  to  plead  and  find  common 
source  of  title  immaterial);  149  C.  627,  636.  87  P.  93  (applied 
as  to  parties  plaintiff  In  action  to  redeem);  152  C.  648,  644, 
93  P.  856  (applied  as  to  parties  plaintiff  in  action  to  remove 
rioad  from  title). 

Cotenants  —  Right  of  to  sever. —  See  Kerr's  Cyc.  C.  C.  P.  |  384 
and  note. 

Ejectment  —  As  to.  see  Kerr's  Cyc.  C.  C.  P.  J  379  and  note, 
and  I  426  and  note,  and  |  738  and  note. 

Quieting  title  —  Parties  to  action. —  See  Kerr's  Cyc.  C.  C.  P. 
i  738  and  note. 

Severance  —  Cotenants  may  sever. —  See  post  |  384  and   note. 

Tenants  in  common  —  Joinder  as  plaintiffs  —  As  to,  see  Kerr's 
Cyr.  C.  C.  P.  I  878  note  pars.  68-70;  |  881  note  pars.  6,  7. 

iS8&  PARTIES  IN  INTEREST,  WHEN  TO  BE  JOINED. 
WHEN  ONE  OR  MORE  MAY  SUB  OR  DEFEND  FOR  THE 
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WHOLE,    Of  the  parties  to  the  action,  those  who  are  united 

in  interest  must  be  Joined  as  plaintiffs  or  defendants;  but 
if  the  consent  of  any  one  who  should  have  been  joined  as 
plaintiff  cannot  be  obtained,  he  may  be  made  a  defendant, 
the  reason  thereof  being  stated  in  the  complaint;  and  when 
the  question  is  one  of  a  common  or  general  interest,  of 
many  persons,  or  when  the  parties  are  numerous,  and  it 
is  impracticable  to  bring  them  all  before  the  court,  one  or 
more  may  sue  or  defend  for  the  benefit  of  all. 

Hi«toryt  Enacted  March  11,  1872,  re-enactment  of  |  14  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  71  pars,  annotation. 

Code  Meclion — 58  C.  180,  183,  184  (party  must  bring  himself 
within  provision  of  section);  60  C.  530,  582  (mortgager  and 
mortgagee  properly  united  in  action  on  contractor's  bond);  69 
C.  616,  621,  11  P.  456,  458  (all  united  in  interest  must  be  par- 
ties); 74  C.  435,  442,  16  P.  236,  238  (consent  not  obtained  party 
to  be  made  a  defendant);  77  C.  247,  248,  249,  19  P.  421,  422 
(member  of  voluntary  association  may  sue  on  behalf  of  him- 
self and  the  ottier  members);  79  C.  365,  372.  21  P.  764,  766  (mem- 
ber of  religious  corporation  may  sue  for  all);  94  C.  576,  581, 
29  P.  1115,  30  P.  196  (necessary  plaintiff  with  antagonistic  in- 
terests must  be  made  defendant);  95  C.  262,  256,  80  P.  626 
(necessary  party  plaintiff  not  consenting  must  be  made  a  de- 
fendant); 104  C.  1,  7,  8,  10,  37  P.  767  (one  of  class  sulncr  one 
of  another  class  cannot  take  fruits  of  action);  110  C.  467,  460, 
42  P.  974  (all  persons  united  in  interest  must  be  parties  plain- 
tiff or  defendant);  129  C.  239.  243.  61  P.  1088  (parties  to  a  joint 
contract  must  all  be  made  defendants).  69  P.  228,  280  (applied 
in  suit  for  partition);  136  C.  613,  614,  69  P.  429  (member  of 
voluntary  association  may  sue  for  all);  186  C.  631,  686,  69  P. 
428  (cited  but  not  considered);  136  C.  686.  639,  69  P.  420  (junior 
purchaser  necessary  party  when);  144  C.  19,  29,  77  P.  712  (ap- 
plied); 152  C.  290,  295,  92  P.  783  (applied  to  action  by  heirs); 
2  C.  A.  122,  135,  140,  83  P.  62  (stockholders  may  be  made  par- 
ties); 3  C.  A.  14,  22.  84  P.  220  (application  of  section  to  actions 
on   contract). 

Prnctlce  Act  S 14.— 1  C.  168.  174  (cited);  8  a  87  (misclted 
for  f  7);  7  C.  330,  333.  334  (construed);  8  a  614,  616,  68  A.  D.  860 
(applied);  18  C.  315.  822  (cited);  20  C.  211,  218  (cited). 

Joinder,  misjoinder  and  nonjoinder  —  As  to.  see  Kerr's  Cyc, 
C.  C.  P.  g  430  and  note;  also  note  fi  378,  ante. 

Same  —  All  parties  in  interest  must  be  Joined  either  as  plain- 
tiffs or  as  defendants. —  See  Kerr's  Cyc.  C.  C.  P.  if  878,  871  and 
notes. 

216 


Tit  III.]  COMMERCIAL  PAPER  1 383 

Same  —  Executors,  ett.,  not  qualified,  need  not  join. —  See 
Kerr's  Cyc.  C.  C.  P.  S  1587  and  note. 

Same  —  As  to  same  person  beln^  both  plaintiff  and  defend- 
ant.—  See  ante  i  378  and  note. 

1 88S.  PLAINTIFF  HAT  SUE  IN  ONE  ACTION  THE  DIF- 
FEBENT  PARTIES  TO  COMMERCIAL  PAPER  [OR  INSUR- 
AN€E  POLICIES]*  Persons  severally  liable  upon  the  same 
obligation  or  instrument,  including  the  parties  to  bills  of 
exchange  and  promissory  notes,  and  sureties  on  the  same  or 
separate  instruments,  may  all  or  any  of  them  be  included  in 
the  same  action,  at  the  option  of  the  plaintiff;  and  all  or 
any  of  them  Join  as  plaintiffs  in  the  same  action,  concern- 
ing or  affecting  the  obligation  or  instrument  upon  which  they 
are  severally  liable. 

[Joinder  of  iMuiBiiee  eompanles— -SeiMmto  polJcies — Sey- 
eml  Judgment.]  Where  the  same  person  is  insured  by  two 
or  more  insurers  separately  in  respect  to  the  same  subject 
and  interest,  such  person,  or  the  payee  under  the  policies, 
or  the  assignee  of  the  cause  of  action,  or  other  successor 
in  interest  of  such  assured  or  payee,  may  Join  all  or  any 
of  such  insurers  in  a  single  action  for  the  recovery  of  a 
loss  under  the  several  policies,  and  in  case  of  Judgment  a 
several  Judgment  must  be  rendered  against  each  of  such 
insurers  according  as  his  liability  shall  appear. 

HlattfiTi  Enacted  March  11.  1872.  re-enactment  of  |  15  of 
Practice  Act;  amended  February  23,  1897,  Stats,  and  Amdt». 
1897.  p.  19;  March  18,  1903,  Stats,  and  Amdts.  1903.  p.  203. 

See  Kerr's  Cyc.  C.  C  P.  for  29  pars,  annotation. 

Co^e  nectlon. —  48  C.  234.  236  (sureties  on  bond  of  adminis- 
trator properly  Joined  though  signing  different  instruments); 
58  C.  99,  100  (construed);  «6  C.  886,  387,  4  P.  882,  888  (insur- 
ance companies  liable  for  the  same  loss  may  be  joined  at 
option  of  the  plaintiff);  73  C.  266.  270,  14  P.  833,  886  (sureties 
jointly  and  severally  liable  on  bond  may  be  united  as  defend- 
ants); 75  C.  633.' 634.  17  P.  925.  926  (insurance  companies  liable 
on  same  policy);  81  C.  652.  663  (erroneously  cited  for  S  283  as 
to  binding  character  of  stipulation  filed  by  attorney),  22  P. 
974  (correct  citation);  93  C.  55.  68,  28  P.  796,  796  (option  of 
plaintiff  to  Join  defendants  In  joint  and  several  contract);  94  C. 
91,  98,   29   P.   413    (Joinder  on   Joint  and  several  bond);   101   C. 
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415.  420,  85  P.  1027  (surety's  obligation  several  may  be  sued 
alone);  118  C.  413,  420,  60  P.  546  (on  severally  liable  may  be 
sued  alone);  120  C.  688,  690,  58  P.  258  (indorser  of  note  may  be 
Joined  with  maker);  123  C.  487,  440,  56  P.  49  (sureties  on  de- 
ceased administrator's  bond  to  sell  land  proper  parties  In  ac- 
counting:) :  125  C.  684.  686,  58  P.  297  (indorser  of  the  note  prop- 
erly Joined  in  action  to  foreclose  mortgasre);  185  C.  644,  648, 
67  P.  1089  (sureties  on  bond  of  deceased  guardian  proper  par- 
ties in  action  for  accounting:);  136  C.  801,  302,  68  P.  817  (cited 
In  discussion  of  court's  power  to  enter  Judgment  against  one 
or  more  of  the  defendants);  3  C.  A.  14,  22,  84  P.  220  (applied  in 
action  by  contractor  against  some  of  owners  fronting  on  the 
street  improved  Jointly  and  severally  liable). 

Practice  Act  §15^-1  C.  167,  176  (construed);  6  a  176,  18S 
(construed);  13  C.  85,  86  (applied);  24  C  880,  882  (applied); 
25  C.  320,  326  (applied);  25  C.  526  (election  of  plaintiff  under 
this  provision). 

Judgment  —  Several  parties  —  For  or  against  one  op  more- 
See  Kerr's  Cyc.  C.  C.  P.  Si  414,  678,  679  and  notea 

$884.  TENANTS  IN  COMMON,  ETC^  MAT  SEVER  IN 
BRINOING  OR  DEFENDING  ACTIONS.  All  persons  holding: 
as  tenants  in  common,  joint  tenants,  or  coparceners,  or  any 
number  less  than  all,  may  jointly  or  severally  commence  or 
defend  any  civil  action  or  proceeding  for  the  enforcement 
or  protection  of  the  rights  of  such  party. 

History  I     Enacted  March  11.   1872. 

See  Kerr's  Cyc,   C.   C.   P.   for   22  pars,   annotation. 

61  C.  259,  262  (cotenant  not  necessary  party  when);  80  C. 
629,  630,  22  P.  296,  297  (co-distributees  are  tenants  in  common 
and  may  sue  alone  for  recovery  of  land  from  an  intruder);  91 
C.  593.  598.  28  P.  45  (cotenant  may  sue  alone);  110  C.  428.  425, 
42  P.  90S  (cotenant  may  sue  alone);  136  C.  631,  635,  69  P.  428 
(cotenant  may  sue  alone);  137  C.  516,  526,  70  P.  549  (surviving 
partner  may  sue  alone);  139  C.  559,  562,  73  P.  488  (husband 
and  wife  may  sue  Jointly  as  tenants  in  common  for  a  trespass); 
145  C.  477.  480,  78  P.  1045  (applied  to  action  by  husband  and 
wife). 

As  to  unitlni;  co-claimants  as  plaintiffs,  see  Kerr's  Cyc  C 
C.  P.  i  381  and  note. 

«886.  ACTION,  WHEN  NOT  TO  ABATE  BY  DEATH, 
MARRIAGE,  OR  OTHER  DISABILITY.    PROCEEDINGS  IN 
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SUCH  CASE.  An  action  or  proceeding  does  not  abate  by 
the  death,  or  any  disability  of  a  party,  or  by  the  transfer 
of  any  interest  therein,  if  the  cause  of  action  survive  or 
continue.  In  case  of  the  death  or  any  disability  of  a  party, 
the  court,  on  motion,  may  allow  the  action  or  proceeding 
to  be  continued  by  or  against  his  representative  or  suc- 
cessor in  interest.  In  case  of  any  other  tr$insfer  of  inter- 
est, the  action  or  proceeding  may  be  continued  in  the  name 
of  the  original  party,  or  the  court  may  allow  the  person  to 
whom  the  transfer  is  made  to  be  substituted  in  the  action 
or  proceeding. 

tUmtoryi  Enacted  March  11,  1872,  re-enactment  of  116  of 
Practice  Act;  amended  March  24.  1874.  Code  Aindt8.  1873-4, 
p.    295. 

See  Kerr's  Cyc  C.  C.  P.  for  126  pars,  annotation. 

Cod«  BectloB. —  46  C.  576,  576  (bankrupt  may  appeal);  50  C. 
655,  659  (ejectment  survives);  54  C.  201,  203  (substitution  of 
successor  of  public  officer  necessary);  54  C.  386,  387  (after 
transfer  of  interest  party  cannot  dismiss  suit) ;  68  C.  21,  84 
(cited);  64  C.  80,  82.  28  P.  114.  115  (substitution  in  case  of 
death:  death  pending  appeal  discussed;  erroneously  cited  by 
reporter  as  §335);  64  C.  429,  430,  1  P.  703  (assignee  of  Interest 
may  prosecute  in  name  of  assignor  or  be  substituted);  64  C. 
476,  476,  2  P.  253  (assignee  for  benefit  of  creditors  may  be  sub- 
stituted for  assignor  in  pending  action);  64  C.  529,  696,  2  P. 
418,  462  (infant  heirs  substituted  on  motion);  66  C.  387,  388. 
4  P.  349  (cited  by  mistake  for  §585);  66  C.  41,  42,  4  P.  943 
(assignor  may  settle  case  unless  assignee  substituted);  66  C. 
443,  445,  6  P.  82,  83  (grantee  pendente  lite  in  ejectment  must 
be  substituted  to  acquire  rights  he  can  enforce);  68  C.  419, 
420,  421,  9  P.  658  (part  of  interest  may  be  assigned;  assignee 
must  be  Joined  with  plaintiff);  72  C.  264,  266.  13  P.  661,  662 
(assigrnee  for  benefit  of  creditors  may  prosecute  or  defend  a 
pending:  action  in  name  of  asslg^nor);  76  C.  404,  409,  18  P. 
599,  601  (corporation  succeeding  on  consolidation  may  be  sub- 
stituted as  party);  77  C.  646,  648,  18  P.  150,  20  Id.  417,  418 
(cited  in  dis.  op.  of  Paterson,  J.);  79  C.  332,  884,  21  P.  750,  761 
(assignee  pending:  action  must  get  relief  by  being  substituted); 
80  C.  257,  263,  264,  22  P.  195,  197  (assignee  may  prosecute  in 
assignor's  name,  or  be  substituted);  87  C.  23,  27.  23  P.  273,  274 
(irrantee  has  right  to  be  substituted);  98  C.  884,  390,  28  P.  1063, 
1065  (grantee  may  prosecute  in  name  of  ori8:inal  party  or  be 
substituted);   93  C.  653,  656,  29  P.   219   (personal  representative 
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substituted  on  motion  ex  parte);  98  C.  123,  126,  32  P.  888  (court 
may  order  substitution  of  distributee  to  whom  the  claim  has 
been  decreed  by  the  probate  court);  99  C.  503,  510.  84  P.  219 
(heirs  and  representatives  substituted  in  mortKa^e  foreclosure); 
111  C.  31,  32,  43  P.  402  (court  may  order  cause  prosecuted  In 
name  of  orig:inal  plaintiff  for  benefit  of  the  assignee);  112  C. 
637,  643,  44  P.  1084  (court  m,iy  Issue  execution  on  application 
of  assignee  of  Judgment);  116  C.  273,  276,  48  P.  119  (mode  In 
which  substitution  made  on  transfer);  117  C.  577,  581,  47  P. 
602,  49  P.  714  (purchaser  pendente  lite  may  be  substituted  or 
defend  in  name  of  original  party);  123  C.  248,  252,  253,  264,  66 
P.  1008  (purchaser  pendente  lite  of  land  in  friendly  suit  for 
partition  has  control  over  litigation  in  trial  and  supreme  court); 
124  C.  134,  142,  143,  144,  1^5,  56  P.  797,  798  (purchaser  pendente 
lite  may  continue  case  in  name  of  original  plaintiff  or  be  sub- 
Btltuted):  124  C.  306,  307,  57  P.  69  (same  holding);  128  C.  268, 
269,  60  P.  774  (construed);  132  C.  453,  454,  456,  64  P.  718,  1071 
(substitution  of  representative  of  deceased  party);  1S8  C  264, 
256,  65  P.  469  (substitution  of  transferee  pendente  lite:  Im- 
proper to  retain  original  party  as  co-plaintiff,  but  not  error 
in  this  case);  135  C.  221,  224,  67  P.  140  (it  is  not  necessary  to 
substitute  a  purchaser  pendente  lite  as  plaintiff);  188  O.  583. 
5S7.  72  P.  171  (same  holding);  138  C.  666,  657,  72  P.  166  (sub- 
stitution of  purcliaser  as  party  discretionary  with  court);  139  C. 
416,  420,  73  P.  179  (decedent  having  parted  with  his  interest  in 
subject-matter  of  action  his  personal  representatives  cannot  be 
substituted);  140  C.  175,  179,  73  P.  813  (on  death  of  defendant 
being  suggested  the  court  can  regularly  take  no  step  until  some 
one  is  substituted);  142  C.  142,  143,  75  P.  785  (what  use  of  name 
of  nominal  plaintiff  in  suit  is  not  improper);  146  C.  644,  654, 
80  P.  1080  (applied  on  mortgage  foreclosure  in  favor  of  per- 
son purchasing  plaintiff's  interest  pendente  lite);  ISO  C.  676, 
581,  89  P.  335  (applicability  of  section  to  case  of  corporation); 
150  C.  610.  611.  89  P.  436  (right  of  distributee,  as  successor  In 
interest  to  be  substituted  as  plaintiff  in  foreclosure  suit) ;  16S 
C.  219,  221,  94  P.  885,  886  (last  sentence  of  section  applied  in 
action  against  stockholder);  9  Utah  85,  38  P.  241  (correspond- 
ing section  of  Utah  statute  applied  in  action  to  foreclose  mort- 
gage); 155  F.  140,  142  (corporation  is  entitled  to  be  substituted 
as  plaintiff);  178  U.  S.  421.  430,  44  L.  ed.  1134.  1138  (this  and  a 
similar  provision  from  the  code  of  Montana  construed  and  ap- 
plied in  bringing  in  an  executor  where  defendant  died  before 
service  of  process). 

Practtee  Act  §  16.— 5  C.  281,  282  (construed);  29  C.  869.  871. 
372  (construed),  377  (applied),  89  A-  D.  49;  80  a  467,  476.  476 
(construed  with  |  4  Practice  Act);  31  C.  338,  336  (applied);  32  G. 
Ill,   118,  119    (cited);   49   C.   202,   208    (applied);   60   a   666«   669 
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rcited  in  applying  above  section);  64  C  629.  696,  2  P.  418  (cited 
in  applying  above  section). 

Bring-InfiT  new  parties  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  |  889 
and  note;  see,  also,  note  |  378,  ante. 

Death  of  party  —  Before  Judgment  —  Judgment  agalna^  rep- 
resentative, form  of. —  See  Kerr's  Cyc.  C.  C.  P.  I  1504  and  note. 

Same  —  After  verdict  or  decision  and  before  judgment  —  As 
to,  see  Kerr's  Cyc.  C.  C.  P.  §  669  and  note. 

Judgment  —  Against  representative  —  To  be  for  payment  In 
due  course  of  administration. —  See  Kerr's  Cyc  C.  C.  P.  i  386 
and  note  par.  67:  also  Kerr's  Cyc.  C.  C.  P.  |  1504  and  note; 
1  rhnreli**  New   Prebate  L.aw  and  Praetloe,  p.  757.   (3). 

Necessity  for  claiming  against  estate  of  deceased  —  As  to, 
see  Kerr's  Cyc.  C.  C.  P.  H  1493,  1502  and  notes. 

Survival  of  actions  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  111682 
f>t  seq.  and  notes. 

I S86.  ANOTHER  PERSON  MAY  BE  BUBSTIT UTED  FOR 
THE  DEFENDANT.  A  defendant,  against  whom  an  action 
is  pending  upon  a  contract,  or  for  specific  personal  property, 
may,  at  any  time  before  answer,  upon  afBdavit  that  a  person 
not  a  party  to  the  action  makes  against  him,  and  without 
any  collusion  with  him,  a  demand  upon  such  contract,  or 
for  such  property,  upon  notice  to  such  person  and  the 
adverse  party,  apply  to  the  court  for  an  order  to  substitute 
such  person  in  his  place,  and  discharge  him  from  liability  to 
either  party,  on  his  depositing  in  court  the  amount  claimed 
on  the  contract,  or  delivering  the  property  or  Its  value  to 
such  person  as  the  court  may  direct;  and  the  court  may,  in 
its  dlBcretion,  make  the  order. 

[Conflieting  claims,  how  made.]  And  whenever  conflicting 
claims  are  or  may  be  made  upon  a  person  for  or  relating  to 
persona]  property,  or  the  performance  of  an  obligation,  or 
any  portion  thereof,  such  person  may  bring  an  action  against 
the  conflicting  claimants  to  compel  them  to  interplead  and 
litigate  their  several  claims  among  themselves.  The  order 
of  substitution  may  be  made  and  the  action  of  interpleader 
may  be  maintained,  and  the  applicant  or  plaintiff  be  dis- 
charged from  liability  to  all  or  any  of  the  conflicting  claim- 
ants, although  their  titles  or  claims  have  not  a  common 
origin,  or  are  not  identical,  but  are  adverse  to  and  inde- 
pendent of  one  another. 
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Hlstoryt  Enacted  March  11,  1872,  re-enactment  of  1 658  of 
Practice  Act  as  amended  1854,  Stats.  1854,  p.  84:  amended  March 
3,  1881,  Stats,  and  Amdts.  1881.  p.  19;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  126,  act  held  uncon- 
stitutional, see  history,   §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  193  pars,  annotation. 

59  C.  273  (held  but  not  decided  that  amendment  applied  to 
pending  cases);  65  C.  158,  160,  S  P.  669  (applied);  66  C  41,  42, 
4  P.  943  (applied);  69  C.  153,  155,  10  P.  890,  891  (referred  to 
as  basis  of  proceedlngrs) ;  72  C.  232,  234,  1  A.  S.  48,  18  P.  621 
(basis  of  action);  72  C.  513,  616,  14  P.  185,  186  (declared  not 
applicable);  73  C.  302,  303,  2  A.  S.  808,  14  P.  885,  886  (dividends 
paid  into  court  under);  74  C.  250.  257,  6  A.  a  485,  14  P.  S69. 
372,  15  P.  773  (complaint  of  Intervention  regular  and  within 
the  statute,  citingr  1386  instead  of  I  387);  75  C.  642,  54S,  17  P. 
700  (cited);  111  C.  373.  376  (erroneously  cited  for  I  396,  correct 
citation),  43  P.  1108;  111  C.  386,  898,  894,  48  P.  1111  (applied 
and  construed);  123  C.  107,  110,  55  P.  708  (applied);  127  a  615, 
518,  59  P.  939  (construed);  131  C^321,  326,  63  P.  479  (allesatlons 
necessary  to  order  for  interpleader);  133  C.  640,  643,  66  P.  1105, 
1106  (applied);  137  C.  68.  70,  69  P.  687  (applied  as  to  coets 
aerainst  party  procuring:  order);  141  C.  101,  102,  99  A-  S.  SS.  74 
P.  699  (applied  in  action  agrainst  the  German  Savlnfirs  and  Lioan 
Society);  142  C.  112.  113,  76  P.  668  (applied  in  suit  to  compel 
defendants  to  interplead);  1  C.  A.  479,  481,  82  P.  689  (applied); 
2  C.  A.  231,  232,  83  P.  291  (applied  in  suit  to  recover  insurance 
money);  3  C.  A.  183.  185,  84  P.  776  (applied  in  suit  agrainst  a 
mere  stakeholder);  7  C.  A.  186,  188,  189,  94  P.  91  (applied  in 
action  of  interpleader  by  trustee  under  a  will);  25  F.  533,  634. 
535  (this  section  enlarges  the  equitable  rigrhts  of  a  party  and 
enlarges  the  scope  of  his  remedy;  hence  a  circuit  court  of  the 
United  States  may  enforce  the  right  to  interplead  adverse 
claimants). 

Interpleader  —  An  orlgrlnal  process. —  See  8  PI.  &  Pr.  338. 

Same  —  Where  two  or  more  persons  claim  same  fund,  debt. 
duty,  or  property  from  plaintiff. —  See  Kerr's  Cyc.  C.  C.  P.  |  886 
note  par.  16;  also  11  PI.  &  Pr.  452,  note  6;  29  Cent.  Dig.  col. 
496,   f  2;   col.   539,   |i  85,   36. 

§887.  INTERVEISTION,  WHEN  IT  TAKES  PLACE,  AND 
HOW  MADE.  At  any  time  before  trial,  any  person,  whci 
has  an  Interest  in  the  matter  in  litigation,  or  in  the  suc> 
cess  of  either  of  the  parties,  or  an  interest  against  both,  may 
intervene  In  the  action  or  proceeding. 
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Ah  interreDtfon  takes  plsee  when  a  third  person  is  per- 
mitted to  become  a  party  to  an  action  or  proceeding  between 
other  persons,  either  by  joining  the  plaintiff  in  claiming  what 
is  sought  by  the  complaint,  or  by  uniting  with  the  defendant 
in  resisting  the  claims  of  the  plaintiff,  or  by  demanding  any- 
thing adversely  to  both  the  plaintiff  and  the  defendant,  and 
is  made  by  complaint,  setting  forth  the  grounds  upon  which 
the  intervention  rests,  filed  by  leave  of  the  court  and  served 
upon  the  parties  to  the  action  or  proceeding  who  have  not 
appeared,  and  upon  the  attorneys  of  the  parties  who  have 
appeared,  who  may  answer  or  demur  to  it  within  ten  days 
from  the  service  thereof,  if  served  within  the  county  wherein 
said  action  is  pending,  or  within  thirty  days  if  served  else- 
where. 


t  Enacted  March  11,  1872,  founded  upon  ||  659, 660, 
(61  Practice  Act:  amended  Biarch  24,  1874,  Code  Amdts..  1873-4, 
p.  2M;  by  Code  Commission,  Act  March  8,  1901,  Stata.  and 
Aindts.  1900-1,  p.  127,  act  held  unconstitutional,  see  history. 
IS  ante;  amended  March  20,  1907,  Stats,  and  Amdts.  1907.  p.  708. 

See  Kerr's  Cyc.  C.  C.  P.  for  199  pars,  annotation. 

S2  C.  509,  511  (applied);  63  C.  742,  744  (sureties  of  defendant 
in  replevin  may  intervene  at  any  time  before  trial  commenced) ; 
57  C  70,  77  (cannot  intervene  after  Judgment);  58  Q.  848,  865 
(method  of  intervening);  60  C.  118,  125  (no  Intervention  after 
flnal  Judgment);  61  C.  566,  656  (intervention  takes  place  when 
the  order  Is  made);  63  C.  3.  6  (mortgagee  of  personal  property 
entitled  to  immediate  possession  may  Intervene);  68  C.  554, 
S62  (applied);  64  C.  476,  476.  2  P.  253  (referred  to  with  other 
sections  In  denying  injunction  against  prosecuting  suit  in  court 
of  co-ordinate  jurisdiction):  66  C.  72,  73,  4  P.  963  (order  of 
trial  court  directing  consolidation  of  actions,  and  providing  for 
Interventions  irreerular  but  not  injurious);  74  C.  250,  267,  5 
A.  &  435,  14  P.  369.  15  P.  773  (erroneously  cited  as  i  386);  93  C 
316.  319,  28  P.  960,  961  (applied);  97  C.  464,  466,  82  P.  519,  620 
(no  intervention  allowed  after  final  judsrment);  101  C.  380, 
331,  332,  35  P.  875  (no  authority  for  intervention  after  judg- 
ment and  while  cause  pending  on  appeal;  and  such  an  inter- 
vener  cannot  be  heard  In  the  supreme  court);  104  C.  1,  6,  7,  8, 
37  P.  767  (cannot  intervene  after  judgment;  In  this  case  appli- 
cation was  made  two  years  after);  108  C.  214,  222,  41  P.  467 
(insane  person  may  intervene;  guardian  ad  litem  must  be  ap- 
pointed before  complaint  in  Intervention  filed);  111  C  886,  892, 
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43  P.  1111  (attachment  and  execution  creditors  may  intervene); 
112  C.  646,  651,  44  P.  1086  (stockholder  may  Intervene  on  fore- 
closure of  corporate  mortgragre,  when);  114  C.  S71,  878,  46  P.  177 
(when  Intervention  takes  place);  121  C.  257,  261,  58  P.  793, 
1101  (Interest  entitllngr  to  intervene;  128  C.  248,  855,  65  P.  1008 
(intervention  must  be  before  trial);  126  C.  316,  318,  58  P.  817 
(who  may  intervene);  128  C.  638,  635.  636,  61  P.  278  (inter- 
vention must  be  before  trial;  default  is  equivalent  to  a  trial); 
130  C.  27.  44,  62  P.  386,  387  (cross-complaint  may  be  filed  to  an 
intervention);  131  C.  91,  92,  68  P.  141,  142  (interest  entitllnff  to 
intervene);  182  C.  289,  290,  64  P.  899,  778  (intervener  may  ap- 
peal); 137  C.  474»  477.  70  P.  465  (administrator  cannot  inter- 
vene in  controversy  between  heirs  as  to  their  respective  shares 
of  the  estate  of  decedent);  140  C.  876,  377.  78  P.  1061  (plainttflT 
may  dismiss  as  agrainst  intervener,  when);  144  C.  724,  728.  78  P. 
290  (applied  to  intervention  by  bond  holders  of  irrigration  dis- 
trict); 1  C.  A.  148.  150,  81  P.  1026  (applied  to  intervention  by 
settler  on  swamp  land);  2  C.  A«  122,  135,  83  P.  62  (stockholders 
may  be  made  parties);  5  C.  A.  581,  583,  90  P.  1071  (riffhts  of 
interveners):  76  F.  176,  177,  178  (receivers  of  national  bank 
may  intervene  when);  81  F.  624,  526  (application  to  Intervene 
comes  too  late  when). 

Intervention— « As  to  generally,  see  37  Cent.  Dig.  ool.  2428. 
1157-75;  15  A.  D.  162;  16  A.  D.  182;  60  A.  D.  481;  65  A.  D.  521; 
73  A.  D.  573;  79  A.  D.  187;  86  A.  D.  148;  99  A.  D.  722;  58  A.  8. 
105;  11  PI.  &  Pr.  494-512. 

Same — -As  to  origrln  and  nature  of,  and  proceedinsrs  to  en- 
force the  Tight  of. —  See  Kerr's  Cyc.  C.  C.  P.  i  887  note  pars. 
189  et  seq.;  also  16  A.  D.  177-184. 

Same  —  In  eminent  domain. —  See  Kerr*s  Cyc  C.  C.  P.  i  1 246 
and  note. 

Same  —  Intervener  may  join  either  party  or  oppose  botli. — 
See   92   A.   D.   645. 

Same  —  Judg^ment  creditors  may  intervene  any  time  before 
judi^ment  entered. —  See  11  PI.  &  Pr.  503. 

Same  —  Proceedlngrs  for  and  effect  of. —  See  37  Cent.  Dig*,  col. 
244.").  II  69-75. 

Same  —  Right   of. —  See  37  Cent.   Dip.   col.   2428,   H  67-68. 

ftS88.  ASSOCIATES  MAY  B£  SUED  BY  NAME  OF  AS* 
SO</IATION.  When  two  or  more  persons,  associated  in  any 
business,  transact  such  business  under  a  common  name, 
whether  it  comprises  the  names  of  such  persons  or  not, 
the  associates  may  be  sued  by  such  common  name,  the  sum- 
mons  in   such   cases  being  served   on   one  or   more   of   the 
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associates;  and  the  judgment  in  the  action  shall  bind  the 
joint  i»roperty  of  all  the  associates*  and  the  individnal  prop- 
erty of  the  party  or  parties  served  with  process,  in  the  same 
manner  as  if  all  had  been  named  defendants  and  had  been 
sned  npon  their  joint  liability. 


I  Bnacted  March  11,  1872;  amended  by  Code  Com- 
mission. Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  127; 
act  held  unconstitutional,  see  history,  |  6  ante;  amended  March 
20,  1907,  Stats,  ^nd  Aindts.  1907,  p.  704. 

I  See  Kerr's  Cyc.  C.  C.  P.  for  56  pars,  annotation. 

I  56  CL  365,  367  (referred  to  and  construed  as  not  Tarylnff  the 

I  terms  of  13628  Pol.  C);  67  C.  148,  146.  147,  7  P.  418  (action  not 

I  brought  under);  67  C.  567,  569,  8  P.  94  (personal  representative 

cannot  maintain  action  under,  when);  69  C.  456,  468,  10  P.  785 
'  (partnership   sued  In   individual  name  Is  not  within   this  sec- 

tion);  69   C.    616,   621,   11  P.   456,  459    (plaintiff  may  bring  suit 
I  against    the   individual    partners    or    in    the    collective    name) ; 

73  C.  389.  391.  393.  15  P.  20,  21,  22  (case  held  not  brought  under); 
94  C.  297,  299.  300,  802,  29  P.  505.  506,  507  (applies  in  foreclosure 
of  mortg-age);  115  C.  496,  608.  47  P.  454  (not  found  necessary 
to  decide  whether  action  could  be  maintained  in  association 
name);  128  C.  648.  647.  56  P.  468  (action  not  under);  136  C. 
302,  68  P.  971  (referred  to  by  court  in  discussion);  139  C.  175, 
177,  72  P.  908  (service  of  summons  under);  8  C.  A.  109,  110, 
84  P.  432  (erroneously  cited  for  8  338);  39  F.  719,  721   (applied). 

Business  association  —  Common  name  —  As  to,  see  Kerr's  Cyc. 
C.  C.  P.  8  414  and  note. 

Fictitious  partnership  names  to  be  filed. —  See  Kerr's  Cyc.  C. 
C.  fi  2466  et  seq.  and  notes. 

Non-resident  —  Service  of  summons  against  —  As  to,  see 
Kerr's  Cyc.  C.  C.  P.  f  388  note  par.  38;  §411  and  note. 

Partnerships  —  Actions  against  —  In  case  of  special  or  limited 
partnership. —  See  Kerr's  Cyc.  C.  C.  |  2492  and  note;  also  15 
PI.  ft  Pr.  1116. 

Same  —  Same  —  Service  of  summons  on  one  partner  is  suffi- 
cient.—  See  Kerr's  Cyc.  C.  C.  P.  S8  410.  411  and  notes. 

Summons  —  Service  of  —  On  association. —  See  Kerr's  Cyc.  C. 
CL  P.  I  411  and  note. 

Same  —  Same  —  On  partnership. —  See  *'  Partnership,"  this 
note. 

«889.  COURT  WHEN  TO  DECIDE  CONTROVERSY  OR 
TO  ORDER  OTHER  PARTIES  TO  BE  BROUGHT  IN.  The 

court  may  determine  any  controversy  between  parties  before 
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It,  when  it  can  be  done  without  prejndlce  to  the  riehta  of 
others,  or  by  saving  their  rights;  but  when  a  complete 
determination  of  the  controversy  cannot  be  had  without  the 
presence  of  other  parties,  the  court  must  then  order  them 
to  be  brought  in,  and  to  that  end  may  order  amended  and 
supplemental  pleadings,  or  a  cross-complaint  to  be  filed*  and 
summons  thereon  to  be  issued  and  served.  And  when,  in 
an  action  for  the  recovery  of  real  or  personal  property,  or 
to  determine  conflicting  claims  thereto,  a  person,  not  a  party 
to  the  action,  but  having  an  interest  in  the  subject  thereof, 
makes  application  to  the  court  to  be  made  a  party,  it  may 
order  him  to  be  brought  In  by  the  proper  amendment. 

History t  Enacted  March  11.  1872,  re-enactment  of  117  of 
Practice  Act.  last  sentence  added;  amended  February  16.  1897. 
Stats,  and  Amdts.  1897,  p.  9;  by  Code  Commission,  Act  March  8. 
1901,  Stats,  and  Amdts.  1900-1,  p.  127,  act  held  unconstitutional, 
see  history,  i  5  ante;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  704. 

See  Kerr's  Cyc.  C.  C.  P.  for  58  pars,  annotation. 

Code  sectton. —  64  C.  475,  476,  2  P.  253  (person  claiming  in- 
terest In  attached  property  has  a  right  to  come  Into  the  action). 
2  P.  732,  734  (duty  of  court  to  order  necessary  parties  brought 
in);  65  C.  447,  455,  4  P.  426  (controversy  capable  of  belner 
Kettled  without  affecting  rights  of  others,  they  need  not  be 
brought  in);  69  C.  616,  621,  11  P.  466,  459  (duty  of  court  to  order 
proper  parties  brought  in);  74  C.  485,  443,  16  P.  286,  288  (duty 
to  bring  In  necessary  parties;  Judgment  without  fatally  de- 
fective); 76  C.  537,  542,  9  A,  a  245,  18  P.  668,  660  (duty  of 
court  to  order  proper  parties  brought  In);  87  C.  256,  265,  22 
A.  S.  249,  25  P.  407.  409  (duty  of  court  to  order  necessary  par- 
ties brought  in;  by  error  of  reporter  cited  as  f  339);  95  C.  262. 
256.  30  P.  525  (necessary  parties  must  be  brought  in);  (C 
March  10.  1896).  44  P.  176  (purchaser  after  Issue  joined  properly- 
ordered  brought  In);  112  C.  646,  651,  44  P.  1086  (stockholder 
proper  party  and  should  be  brought  In  on  foreclosure  of  cor- 
porate mortgage,  when);  115  C.  404,  420,  47  P.  120  (court  can 
order  parties  brought  In  when,  In  its  opinion,  they  are  neces- 
sary to  full  determination  of  the  controversy);  116  C.  4'43,  447. 
4  4  8.  4r»3,  -IS  P.  379  (applle.s  to  proceedings  to  revoke  probate  of 
a  will);  117  C.  545.  550,  49  P.  571  (discussed  and  applied):  126 
C.  315.  318.  58  P,  817  (persons  cannot  be  brought  In  to  litigate 
new  question);  130  C.  516,  521,  62  P.  934  (assignee  or  holder  of 
stock  necessary  party  In  action  against  corporation  to  recover 
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same):  13€  C.  633.  636.  69  P.  248  (prior  mortirasee  by  croBS-com- 
plaint  may  bring:  in  new  parties);  136  C.  636,  639,  69  P.  420 
f  subsequent  vendee  necessary  party  In  action  by  vendor  to 
quiet  title  against  first  vendee);  137  C.  651,  658,  66  P.  216,  70  P. 
732.  1129  (power  of  court  to  amend  summons  and  bring:  In  new 
parties);  142  C.  59,  70,  75  P.  649  (part  of  section,  relating  to 
complete  determination  of  controversy,  quoted);  144  C.  724, 
729.  78  P.  290  (court  may  order  cross-complaint  to  be  filed 
when):  145  C.  666,  670,  79  P.  171  (construed);  146  C.  496,  498, 
80  P.  717  (construed);  148  C.  669,  672,  113  A.  8.  824,  84  P.  155 
< cited  discussing  necessary  parties  to  mortgag:e  foreclosure): 
149  O.  1,  7,  8,  84  P.  146,  6  Ia.  N.  S.  276  (construed  as  to  neces- 
sary parties  in  action  to  enforce  express  trust);  1  C.  A.  390. 
394.  82  P.  349  (when  court  may  order  other  parties  '  to  be 
brought  in);  2  C.  A.  122,  135,  140,  83  P.  62  (stockholders  may  be 
made  parties);  3  C.  A.  346,  347,  86  P.  164  (In  action  concerning 
real  property  it  is  In  discretion  of  court  to  permit  filing  of 
rross-complaint  against  persons  claiming  interest  In  land  not 
originally  parties);  3  C.  A.  493,  497.  86  P.  618  (court's  duty 
where  corporation  should  have  been  made  a  party  but  was 
not):  4  C.  A.  114.  118.  87  P.  245  (error  may  be  cured  by  proper 
order  requiring  one  to  be  brought  in  as  a  party  defendant); 
4  C.  A.  400,  403,  88  P.  373  (duty  of  court  to  order  party  to  be 
brought  in). 

Practice  Aet  1 17. —  1  C.  168,  177  (cited);  5  C.  281,  282  (con- 
strued as  to  right  of  intervention  under);  27  C.  830,  383,  87 
A.  D.   81    (applied);  38  C.  514,  532   (applied). 

As  to  adding  and  amending  name  of  party,  see  Kerr's  Cyc. 
C.  CX  P.  I  473  and  note. 

As  to  Joining  landlord,  see  Kerr's  Cyc.  C.  C.  P.  |  379  and  note; 
ali?o  Kerr's  Cyc.  C.  C.  I  1949  and  note. 

New  parties  —  As  to  adding,  see  Kerr's  Cyc.  C.  C.  P.  1 473 
and  note;  also  1  PI.  &  Pr.  pp.  542,  666;  37  Cent.  Dig.  coi.  2463. 
H  76-87. 


ISM.  ACTIOKS  AGAINST  FIRE  DEPABTMENTS.  Causes 
of  action  npon  contract,  or  for  damages  arising  out  of,  or 
pertaining  or  incident  to  the  official  administration  of  the 
fire  departments  created  by  acts  of  the  legislature  of  this 
state,  shall  be  brought  directly  by  and  against  the  munici- 
pality by  its  corporate  name  wherein  the  damage  was  sus- 
tained. And  the  said  boards  of  fire  commissioners  shall  not 
be  sued  as  such,  except  to  compel  or  restrain  the  perfor- 
mance of  acts  proper  to  be  compelled  or  restrained  under 
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and  not  within  the  discretion  intended  to  be  conferred  by 
this  act. 

Hiatory:  Enacted  March  12,  1S85,  Stats,  and  Arndts.  1884-5. 
p.  92;  repealed  by  Code  Commission,  Act  March  8,  1901.  Stats, 
and  Amdts.  1900-1,  p.  128,  act  held  unconstitutional,  see  history, 
i  5  ante. 


TITLE  IV. 

OF  THE  PLACE  OF  TRIAL  OF  CIVIL  ACTIONS. 

I  392.     Ortain   actions    to   be  tried   where   tlie   subject   or   some 

part   thereof  Is  situated. 
fi  393.     Other    actions,    wliere    tlie    cause    or    some    part    thereof 

arose. 
I  394.     Place  of  trial  of  action  agruinst  counties,  etc, 
I  395.     Other  actions  according  to  the  residence  of  the  parties. 
I  396.     Action  may  be  tried  In  any  county,  unless  the  defendant 

demand  a  trial  in  tlie  proper  county. 
i  397.     Place  of  trial  may  be  changed  In  certain  cases. 
S  398.     When  judge  is  disqualified,  cause  to  be  transferred. 
S  399.     Papers  to  be  transmitted.     Costs,  etc.     Jurisdiction,  etc. 
I  400.     Proceedings  after  judgment  In  certain  cases  transferred. 

S3d2.  CERTAIN  ACTIONS  TO  BE  TRIED  WHERE  THE 
HIJBJECT    OR    SOME    PART    THEREOF    IS    SITUATED. 

Actions  for  the  following  causes  must  be  tried  in  the  county 
in  which  the  subject  of  the  action,  or  some  part  thereof,  is 
situated,  subject  to  the  power  of  the  court  to  change  the 
place  of  trial,  as  provided  in  this  code: 

1.  For  the  recoTery  of  real  property,  or  of  an  estate  or 
interest  therein,  or  for  the  determination  in  any  form,  of 
such  right  or  interest,  and  for  injuries  to  real  property; 

2.  For  partition  of  real  property; 

3.  For  the  foreclosures  of  all  Hens  and  mortgages  on  real 
property. 

Where  the  real  property  is  situated  partly  In  one  eovntj 
and  partly  in  another,  the  plaintiff  may  select  either  of  the 
counties,  and  the  county  so  selected  is  the  proper  county 
for  the  trial  of  such  action. 
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Hl0<*rxs  Enacted  March  11.  1872;  re-enactment  of  |  18  Prac- 
tice Act,  last  sentence  added;  amended  BCarch  2,  1876,  Code 
Amdts.  1875-6.  p.  90;  March  19,  1889,  SUts.  and  Amdts.  1889. 
p.  352;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  128,  act  held  unconstitutional,  see  history, 
I  S  ante;  amended  March  19,  1907.  Stats,  and  Amdts.  1907fP.  700. 

See  Kerr's  Cyc  C.  C.  P.  for  117  pars,  annotation. 

C«4e  MctiMk— 61  a  566,  567  (applied);  54  C.  187  (all  de- 
fendants need  not  Join  in  motion  for  change  of  place  of  trial); 
56  C.  178.  176  (case  not  within  this  section);  60  C.  408»  410 
(motion  for  change  properly  denied);  61  C.  72,  78  (referred  to 
by  court  In  discussion);  68  C.  600  (referred  to  as  an  exception 
to  general  rule  for  change  of  venue);  66  C.  848,  844,  6  P.  507 
(action  to  abate  nuisance  to  land  within  this  section);  78  C. 
182,  184,  14  P.  686.  687  (cited  as  controlling);  77  C.  129.  131, 
19  P.  233.  234  (action  to  set  aside  fraudulent  probate  sale 
within  section);  79  d  606.  606.  21  P.  964  (action  affecting  in- 
terest in  land  in  any  form,  within  section);  80  C.  308,  809. 
22  P.  252  (threatened  injury  to  land,  action  to  prevent  within 
section);  83  C.  181,  184,  28  P.  289,  390  (accounting  and  disso- 
lution of  mining  copartnership,  not  within  section);  86  C.  93, 
97.  105,  23  P.  207,  210,  24  P.  801  (action  to  foreclose  mortgage, 
within  section);  86  C.  197,  200,  24  P.  1000,  1001  (foreclosure 
action  within  section):  88  C.  672,  675,  576,  577,  26  P.  366,  857. 
3S8  (action  for  accounting  not  within  section  although  in- 
volving land  located  in  another  county);  100  C.  11,  16,  34  P. 
523  (real  and  personal  actions  joined,  this  section  does  not  gov- 
«>rn):  101  C.  469,  461,  36  P.  8  (section  not  applicable);  102  C. 
333.  335.  36  P.  650  (action  to  cancel  mortgage  within  section), 
iH  P.  43  (section  can  be  invoked  only  when  real  estate  alone 
is  subject  of  the  action):  105  C.  138.  141,  38  P.  649  (cited  by 
court):  106  C.  56.  58.  89  P.  209  (cited  by  error  for  |  893);  108  G. 
214.  222.  41  P.  467  (the  place  of  trial  Is  not  an  element  of  Juris- 
diction. It  is  a  mere  matter  of  legislative  regulation),  42  P. 
I»i70  (complaint  praying  Judgment  for  reconveyance  or  pay- 
ment of  purchase  price  of  land  not  within  section);  113  C.  607. 
610,  45  P.  852  (cited  in  discussing  general  rule  as  an  excep- 
tion thereto);  115  C.  247,  250,  47  P.  108  (does  not  apply  to  an 
action  to  remove  trustee  of  mining  property  and  for  an  ac- 
counting and  injunction  to  prevent  threatened  sale  of  the 
property  by  the  trustee):  125  C  309,  314.  67  P.  1012  (Const,  art. 
VI  f  5  does  not  prohibit  trial  in  proper  county,  notwithstand- 
ing provisions  of  this  section,,  action  to  quiet  title  or  enforce 
lien  must  be  commenced  in  county  where  land  lies);  129  C 
277,  278,  61  P.  960  (diversion  of  water  in  one  county,  injuring 
ditch  with  head  in  another  county,  section  applies) ;  133  C.  55, 
a9.  60.  65  P.  139  (accordingly  as  suits  are  or  are  not  of  the 
kind   described   In   this  section,   the   proper   place   will   be   de- 
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termined  by  the  court  as  that  does  not  affect  the  question  of 
jurisdiction);  65  P.  312,  313  (section  is  not  affected  by  |  1«,  art. 
XII,  of  the  constitution);  134  C.  586,  587,  66  P.  856  (corpora- 
tion not  within  privileges  of  section,  when);  136  C.  681,  636, 
69  P.  428  (assuming:,  without  deciding,  that  18  78,  392,  C.  C.  P.. 
and  C<Jhst.,  art.  VI,  S  5,  apply  to  an  action  to  set  aside  a  trans- 
fer of  land,  assigrnment  of  mortgages,  etc.,  the  action  may  be 
brought  in  any  county  in  which  part  of  the  land  affeoted  is 
situated);  138  C.  69,  70,  70  P.  1070  (partition  of  parcels  of  lands 
in  various  counties  within  section);  188  C.  679,  581,  71  P.  1123, 
1136  (construed);  140  C.  132,  135,  78  P.  836  (change  of  venue 
In  action  for  damages  to  real  property  where  individual  a  de- 
fendant); 140  C.  471,  472,  473,  74  P.  11  (the  action  must  be 
wholly  local  in  its  nature  to  fall  within  the  provision  of  this 
section);  144  C.  771,  773.  774,  78  P.  239  (applied  in  action  to 
recover  interest  in  mining  property);  147  C.  467,  474,  82  P.  70. 
3  A.  C.  340  (actions  for  Injuries  to  real  property  must  be  tried 
where);  150  C.  466,  468  (cited),  472  (section  was  taken  from 
New  York  code).  473  (applied),  475  (harmonising  with  the  con- 
stitution), 476  (applied),  89  P.  120;  1  C.  A.  226,  227,  81  P.  10S6 
(motion  to  change  venue  of  action  to  enforce  trust  in  land  is 
properly  denied  when):  8  C.  A.  602,  604  (distinction  between 
jurisdiction  of  courts,  and  right  to  have  action  tried  in  county 
of  defendant's  residence),  606,  86  P.  840  (applies  to  action  by 
state);  6  C.  A.  431,  433.  92  P.  331  (not  applicable  to  action  to 
recover  one-half  cost  of  party  wall). 

Practice  An  *  -'  '  r^  r.  220,  221  (action  to  settle  estate  not 
civil  action  within  section);  16  C.  432,  433  (applied);  26  C.  171. 
187  (cited). 

Actions  —  For  injuries  to  real  property  caused  by  riot,  must 
be  tried  in  county  in  which  property  situated. —  See  Kerr's  Cyc 
Pol.  C.  14463  and  note;  also  Kerr's  Cyc.  O.  C.  P.  f  392  note 
par.   173. 

Same  —  Local  and  transitory  actions  —  As  to,  see  22  A-  S. 
21-27. 

Change  of  venue  —  Generally  —  As  to,  see  Kerr's  Cyc.  C. 
C.  P.  H396,  397  and  notes;  also  74  A.  D.  241-246;  4  PI.  &  Pr. 
875  et  seq.;  48  Cent.  Dig.  col.  1686,  1151-66. 

Same  —  Grounds  of. —  See  48  Cent.  Dig.  col.  1606,  J|  67-79. 

Same  —  In   criminal   cases. —  See   post   |  396   and   note. 

Same  —  Petition  for  change  of,  as  a  contempt. —  See  9  Li. 
666. 

Same  —  Proceedings  to  secure. —  See  48  Cent.  Dig.  col.  1627. 
li  80-143. 

Same  —  Second  or  subsequent. —  See  48  Cent.  Dig.  col.  1702, 
111144.  146. 

Riot  —  Injury  to  real  property  —  Action  for  must  be  tried  In 
the  county. —  See  Kerr's  Cyc.  Pol.  C.  |  4463  and  note. 
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f  SM.  OTHEB  ACTIONS,  WHEB£  THE  CAUSE  OR  SOME 
PART  THEREOF  AROSE.  Actions  for  the  following  causes 
must  be  tried  in  the  county  where  the  cause,  or  some  part 
thereof,  arose,  subject  to  the  like  power  of  the  court  to 
change  the  place  of  trial: 

1.  For  the  recoTery  of  a  penalty  or  forfeftBre  imposed  by 
statute;  except,  that  when  it  is  imposed  for  an  offense  com- 
mitted on  a  lake,  river,  or  other  stream  of  water,  situated 
in  two  or  more  ooanties,  the  action  may  be  brought  in  any 
county  bordering  on  such  lake,  river,  or  stream,  and  oppo- 
site to  the  place  where  the  offense  was  committed; 

2.  AgalBst  a  public  officer,  or  person  espeeMly  appointed 
to  execute  his  duties,  for  an  act  done  by  him  in  virtue  of 
his  office;  or  against  a  person  who,  by  his  command  or  in 
his  aid,  does  anything  touching  the  duties  of  such  officer. 

History s  Enacted  March  11,  1872;  re-enactment  of  I  19  Prac- 
tice Act, 

See  Kerr's  Cyc  C.  C.  P.  for  13  pars,  annotation. 

C«4«  aeetloB. —  61  C  72.  78,  79  (cited  with  other  sections  in 
discuBsing  "  proper  county "  for  trial  of  action) ;  63  C.  500 
(cited  in  determining  right  to  change  of  venue);  79  C.  30,  31. 
21  P.  381  (action  for  penalty  triable  in  county  where  cause  of 
action  arose);  105  C.  188.  141.  38  P.  649  (cited  in  determining 
right  to  chancre  of  venue);  106  C.  &6,  68,  89  P.  209  (cited  in 
discussing  right  to  change  of  venue  when  plaintiff  does  not 
bring  himself  clearly  within  the  exception  provided  by  the 
code  —  erroneously  cited  as  f392);  118  C.  607,  610.  4S  P.  863 
(cited  In  discussing  general  rule  as  to  defendant's  right  to 
chanfire  of  venue);  115  C.  247,  250.  47  P.  108  (not  applicable  to 
action  to  remove  trustee  of  mining  property);  115  C.  301,  302. 
47  P.  50  (executors  not  "public  officers"  within  meaning  of 
this  section);  133  C.  55,  69,  66  P.  139  (sections  as  to  proper 
place  of  trial  do  not  affect  Jurisdiction  of  court);  133  C.  579, 
581,  71  P.  1123.  1186  (construed);  8  C.  A.  602,  605,  86  P.  840 
(applies  to  action  by  state). 

Pni«ttc«  Aet  il9^—9  C.  365,  420,  421,  70  A.  D.  665  (construed); 
15  C.  221    (probate  proceedings  are  not  civil  actions). 

False  Imprisonment  —  Action  for  —  As  to  generally,  see  8  PI. 
A  Pr.  841;  67  A.  S.  408;  23  Cent.  Dlgr.  col.  589,  Si  80  et  seq. 

Same  —  Same  —  Transitory   in  its  nature. —  40  A.  D.   146, 

Same  —  Evidence  in  action  for. —  See  1  A.  C.  926. 

Same  —  L«iabllity  of  person  procuring  imprisonment. —  See  1 
A.  C.  723;  4  A.  C.  318;  23  Cent.  Dig.  col.  663,  if  45-61. 
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Same  —  Liability  of  Judicial  ofllcers. —  See  4  A.  C«  S26;  14  L. 
142;  23  Cent.  Dig,  col.  621.  Si  17-28. 

Same  —  Liability  of  executive  officers. —  See  1  A.  C  924;  4 
A.  C.  818;  8  A.  C.  84;  51  L.  193;  28  Cent.  Digr.  col.  634,  1129-44. 

Same  —  Liability  of  municipal  and  other  corporation  for. — 
See  44  L.  796;  47  L.  693;  23  Cent  DlfiT.  COl.  572.  ||  64-67. 

Same  —  When  action  for  maintainable. —  See  64  A.  D.  268. 

§  894.  PLACE  OF  TRIAL  OF  ACTIONS  AGAINST  COUN- 
TIESf  ETC.  An  action  against  a  county  may  be  commenced 
and  tried  in  such  county,  unless  such  action  is  brought  by 
a  county,  in  which  case  it  may  be  commenced  and  tried  in 
any  county  not  a  party  thereto.  Whenever  an  action  is 
brought  by  a  county  or  city  against  residents  of  another 
county  or  city,  or  a  corporation  doing  business  In  the  latter, 
the  action  must  be,  on  the  motion  of  the  defendant,  trans* 
ferred  for  trial  to  a  county,  other  than  the  plaintiff,  if  the 
plaintiff  is  a  county,  and  other  than  that  in  which  the 
plaintlfT  is  situated,  if  the  plaintiff  is  a  city. 

Hlatoryi  Enacted  March  11,  1872:  amended  March  3.  1881. 
Stats,  and  Amdts.  1881.  p.  22;  March  10/  1891,  Stats,  and  Amdtst. 
1891,  p.  66;  amended  March  19,  1907,  Stats,  and  Amdts.  1907. 
p.  700. 

See  Kerr'e  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

61  C.  72,  78  (cited  with  other  sections  in  discussing  the 
"proper  county");  116  C.  247,  260,  47  P.  108  (cited  with  other 
sections  in  discussing  place  of  trial;  exception  to  flreneral  rule): 
ISS  C.  65,  69,  66  P.  189  (sections  as  to  proper  place  of  trial  do 
not  affect  Jurisdiction  of  court);  136  C.  134,  136,  137,  68  P.  491 
(burden  of  proof  In  motion  by  administrator  of  surety  on 
county  treasurer's  bond);  138  C.  679.  680,  681,  682.  71  P.  1123, 
11.^6  ("action"  construed  not  to  include  "special  proceedings*': 
Beatty.  C.  J.,  dis.);  8  C.  A.  603,  606,  86  P.  840  (applies  to  action 
by  state). 

"Action" — Does  not  Include  "special  proceedings,"  as  used 
in  this  section. —  See  Kerr's  Cyc  C.  C.  P.  f  892  note  par.  115. 

Actions  against  cities  for  injuries  by  mobs,  see  Kerr's  Cyc 
Pol.  C.  14468  and  notes;  also  16  Cent.  DlgT-  col.  1804,  f  1391;  col. 
I  1924,  I  806(c). 

^       §896.    OTHER   ACTIONS,   ACCOKDINO  TO   RESIDENCE 
!  .i"OF  THE  PARTIES.    In  all  other  cases,  the  action  must  be 
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tried  in   the  county   in   which   the  defendants,   or   some  of 
them,  reside  at  the  commencement  of  the  action. 

If  noDe  of  the  defendants  reside  in  the  state,  or.  If  resid- 
ing in  the  state,  and  the  county  in  which  they  reside  is 
unknown  to  the  plaintiff,  the  same  may  be  tried  in  any 
county  which  the  plaintiff  may  designate  in  his  complaint, 
and  if  the  defendant  is  about  to  depart  from  the  state,  such 
action  may  be  tried  in  any  county  where  either  of  the  par- 
ties reside,  or  service  is  had,  subject,  however,  to  the  power 
of  the  court  to  change  the  place  of  trial,  as  provided  in  this 


I         code. 


If  any  person  Is  Improperly  Joined  as  a  defendant,  or  has 
been  made  a  defendant  solely  for  the  purpose  of  having  the 
action  tried  in  the  county  where  he  resides,  his  residence 
must  not  be  considered  In  determining  which  Is  the  proper 
county  for  the  trial  of  the  action. 

Htotorri  Bnacted  March  11,  1872,  re-enactment  of  (  20  of 
Practice  Act  as  amended  1868.  Stats.  1868,  p.  82;  amended  by 
Code  Commiasfon,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  128,  act  held  unconBtitutlonal,  see  history,  |  6  ante;  amended 
March  19,  1907,  Stats,  and  Amdts.  1907,  p.  700. 

See  Kerr's  Cyc  C.  C.  P.  for  92  para,  annotation. 

Cede  eeettes.-- 61  C.  72»  78  (cited);  62  C.  811,  818,  819  (right 
to  change  of  venue  to  be  determined  by  the  conditions  when 
application  made);  (C.  Jan.  20,  1884).  2  P.  44,  45  (statutory 
right  of  defendant  to  change);  65  C.  394,  896,  4  P.  344,  346  (sec- 
tion has  no  application  in  an  aotion  to  condemn,  under  the 
power  of  eminent  domain,  the  land  of  a  corporation);  65  C. 
690.  602,  4  P.  641,  642  (construed  In  relation  to  residence  of  cor- 
porations); 69  C.  153,  154,  10  P.  890,  891  (corporation  has  no 
residence  under  this  section,  aa  that  term  la  there  used^ —  obiter 
decision);  71  C.  488,  489,  12  P.  498,  499  (corporation's  residence 
being  unknown  to  plaintiff  he  may  select  the  county  of  trial 
subject  to  the  power  of  court  to  change);  77  C.  129,  182,  19  P. 
238,  234  (action  to  set  aside  fraudulent  probate  sale  not  within 
this  section);  77  C.  448,  449,  19  P.  819  (order  refusing  to  grant 
<diange  of  place  of  trial  where  one  of  the  defendants  resides 
in  county  will  not  be  disturbed);  80  C.  659,  661,  563.  664,  22  P. 
308.  309  (action  transferred  from  justice's  court  to  superior 
court  because  involving  validity  of  tax  levy,  defendant  cannot 
thereafter  have  transferred  to  county  of  his  residence;  Fox,  J., 
and  Beatty,  C.  J.,  dissenting  and  holding  the  right  of  change 
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absolute);  83  0.  491,  497,  24  P.  157  (residence  of  a  corporatino 
within  this  section  is  where  it  has  its  principal  place  of  busi- 
ness); 88  C.  572,  575,  576,  577,  578,  26  P.  356,  857,  358  (construed; 
joinder  of  local  and  transitory  cause  of  action  grives  defendant 
rlgrht  to  changre);  92  C.  199.  200,  28  P.  226,  227  (venue  of  action 
agralnst  attorney  to  recover  damages  for  negrligrence  Is  fixed  by 
this  section);  97  C.  135,  139,  140,  31  P.  846  (construed;  residence 
of  municipal  corporation  county  In  which  located);  97  C.  637. 
643,  32  P.  711,  712  (action  agralnst  corporation  to  be  tried  In 
county  where  it  has  its  principal  place  of  business);  100  C. 
11,  15,  16.  34  P.  523  (this  and  1397  provide  for  the  place  of 
trial);  101  C.  459,  460,  36  P.  8  (any  of  defendants  residents  of 
county  all  must  Join,  except  where  resident  not  necessary  or 
proper  party);  102  C.  47,  48,  36  P.  395  (construed  and  applied); 
102  C.  333,  336,  36  P.  650  (cited);  105  C.  138.  141,  38  P.  649 
(applied);  106  C.  56,  58,  39  P.  209  (applied  where  another 
Joined  as  a  defendant  with  a  corporation),  42  P.  1070  (applied  In 
action  on  contract  wherein  defendant  agreed  to  pay  for  the 
land  or  reconvey);  111  C.  373,  376,  43  P.  1108  (applied  in  action 
for  libel);  113  C.  607,  609,  45  P.  «52  (applied);  115  C.  247.  250. 
47  P.  108  (cited);  119  C.  78,  79,  80.  61  P.  17  (applied  In  action 
to  recover  interest  in  partnership  and  for  accounting);  13S  C. 
66,  69,  66  P.  139  (construed  as  not  affecting  Jurisdiction  of  court 
where  suit  brought  In  wrong  county  and  no  exception  taken  by 
motion  to  remove  trial);  133  C.  506,  507,  66  P.  1039  (construed 
as  to  showing  necessary  to  procure  change  of  venue);  185  C. 
154,  67  P.  17  (applied);  135  C.  572,  574,  67  P.  10S4  (applied); 
136  C.  134,  135,  186,  68  P.  491  (applied);  188  C.  579,  681.  71  P. 
1123,  1136  (construed  as  to  Inclusions  of  "action");  139  C. 
713,  715,  716,  73  P.  588  (applied);  140  C.  471,  472,  478,  74  P.  11 
(applied);  144  C.  771,  774,  78  P.  239  (applied  to  real  action  for 
the  enforcement  of  a  trust  in  mining  property);  143  C.  58. 
59,  61,  82  P.  848  (test  of  right  to  change  venue);  160  C.  486.  488. 
89  P.  120  (construed  and  applied  with  reference  to  action  for 
specific  performance);  151  C.  159,  161,  90  P.  648  (sufllciency  of 
notice  for  change  of  venue  considered  In  a  case  where  a  fic- 
titious defendant  was  Joined);  3  C.  A.  602,  608,  604,  606.  808, 
86  P.  840  (applies  to  actions  by  and  against  the  state);  4  C.  A. 
369.  370,  88  P.  290  (considered  with  respect  to  foreign  corpora- 
tions as  parties);  6  C.  A.  431,  433,  92  P.  881  (applied  In  action 
to  recover  cost  of  party-wall);  7  C.  A.  190,  193.  98  P.  1084  (ap- 
plied where  residence  of  defendant  is  unknown);  7  C.  A.  188. 
189,  94  P.  91  (necessity  of  Joinder  of  defendants  In  motion  for 
change  of  venue);  99  P.  247,  248  (referred  to  as  embodying  f  20 
of  the  Practice  Act  of  1851);  100  F.  738.  743  (construed  with 
I  411,  holding  that  a  private  corporation  may  be  sued,  in  a 
transitory  action.  In  any  state  where  legal  service  of  process 
can  be  had). 
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Pnctlee  Act  |  »4 —  9  C.  SSS,  420,  70  A.  D.  066  (applied  in  man- 
damus asalnat  sheriff  to  compel  execution  of  deed);  16  C.  220» 
221  (sections  18  to  21  [|  20  substantially  re-enacted  in  above 
section]  held  not  to  Include  probate  matters):  22  C.  6S7,  538 
(applied  as  to  "residence"  of  corporation);  26  C.  161.  187 
(cited);  71  C.  488.  489.  12  P.  493  ("|20  of  Practice  Act  was  re- 
enacted  by  1396");  7  C.  A.  190,  193.  98  P.  1064  (contained  pro- 
vision similar  to  above  section);  99  F.  247,  248  (|  20  is  now  in- 
corporated in  above  section  of  the  code). 

(}haiiS'e  of  venue  —  As  to  generally,  see  ante  1392  and  note. 

Allldavit  of  merits  to  be  filed  on  motion  for  —  As  to,  see 
Kerr's  Cyc.  C.  C.  P.  I  896  and  note. 

Same  —  In  criminal  actions. —  See  Kerr's  Cyc.  Pen.  C.  111088. 
1034  and  notes. 

Same  —  Motion  for  —  Generally  —  As  to.  see  Kerr's  Cyc.  C 
C.  P.  f  396  and  note  pars,  80-85;  |  897  and  note;  also  48  Cent. 
Dig.  col.   1632.  IS  88-92. 

Same  —  Rigrht  of. —  See  full  discussion  of  sreneral  rule  as  to. 
under  mandatory  statutes,  such  as  this  section  manifestly  is, 
in  4  PI.  St  Pr.  p.  440,  par.  8. 

Corporation — Actions  against,  venue  of  —  Constitutional  pro- 
visions—  -As  to,  see  Kerr's  Cyc.  C.  C.  P.  I  392  note  pars.  122 
et  seq. 

9SM.  ACTIONS  MAT  BE  TBIEB  IN  ANT  COUNTT, 
UNLE88  THE  DEFENDANT  DEMAND  A  TBIAL  IN  THE 
PBOPEB  COUNTT.  If  the  county  in  which  the  action  is 
commenced  Is  not  the  proper  county  for  the  trial  thereof, 
the  action  may,  notwithstanding,  be  tried  therein,  unless  the 
defendant,  at  the  time  he  answers  or  demurs,  files  an  affi- 
davit of  merits,  and  demands,  in  writing,  that  the  trial  be 
had  in  the  proper  county. 

HUrtAiTt  Enacted  March  11.  1872;  amended  by  Code  Commis- 
sion. Act  March  8,  1901.  Stats,  and  Amdts.  1900-1.  p.  128.  act 
beld  unconstitutional,  see  history,  f  S  ante:  amended  March  19. 
1907.  Stats. 'and  Amdts.  1907.  p.  701. 

See  Kerr's  Cyc.  C.  C.  P.  for  109  pars,  annotation. 

64  C.  407  (construed  and  applied);  57  C.  348  (construed  and 
applied);  61  C.  72.  74,  75,  78  (construed  and  applied);  62  C.  811. 
319  (construed):  63  C.  600.  501  (applied):  64  C.  299,  30  P.  848 
(cited);  66  C.  321,  4  P.  27  (applied);  66  C.  86,  87.  4  P.  882  (con- 
strued and  applied);  69  C.  168,  164.  155,  10  P.  390,  891  (construed 
and  applied);  79  C.  30,  83,  21  P.  381,  382  (construed  and  ap- 
plied);  80   C.   559.   561.  568.  22  P.   308,   809    (construed  and  ap- 
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piled);  83  C.  491,  497,  24  P.  167,  159  (construed  and  applied); 
92  C.  199,  201,  28  P.  226,  227  (construed  and  applied);  94  C.  828. 
326,  29  P.  711  (cited);  94  C.  898.  398,  29  P.  867  (construed  with 
art.  VI..  f  5,  Const);  97  C.  185.  137,  188,  31  P.  848  (construed  and 
applied);  100  C.  11,  17,  84  P.  523  (cited);  111  C.  873,  876  (erro- 
neously cited  as  f  386,  correct  citation  43  P.  1108);  119  C  78,  80 
(applied  —  erroneously  cited  as  i  395),  51  P.  17  (correctly  cited): 
121  C.  604.  606,  58  P.  1117  (construed  and  applied);  188  C.  66, 
60.  65  P.  139  (construed  and  applied);  134  C.  686,  689,  68  P. 
856  (construed  with  art.  XII,  1 16,  Const.);  186  C.  672,  674,  579, 
67  P.  1034  (construed  and  applied);  136  C.  862,  868,  68  P.  1015 
(construed  and  applied);  139  C.  713,  716,  717,  73  P.  688  (con- 
strued and  applied);  151  C.  159,  160,  90  P.  648  (sufficiency  of 
notice  of  change  of  venue  considered  in  a  case  where  a  flctitious 
defendant  was  joined);  2  C.  A.  52,  54,  82  P.  1129  (when  inap- 
plicable); 3  C.  A.  602,  603,  86  P.  840  (applied  to  action  by  state); 
1  C.  A.  D.  485,  488,  489  (construed);  99  F.  247,  248  (waiver  of 
right  to  have  place  of  trial  changed). 

As  to  appeal,  see  Kerr*s  Cyc.  C.  C.  P.  f  897  and  note  pars. 
33-39. 

As  to  change  of  place  of  trial  of  actions  in  justices'  courts, 
see  Kerr's  Cyc.  C.  C.  P.  |  838  and  note. 

As  to  change  of  venue  in  special  proceedings,  see  Rerr's  Cyc. 
C.  C.  P.  i  397  and  note  pars.  119-123. 

As  to  contradicting  affidavit  of  merits,  see  58  A.  D.  396. 

As  to  crosS'Riotion  to  retain  action,  see  Kerr's  Cyc  C.  C  P. 
I  397  and  note  para.  71-77. 

As  to  Intervener,  see  Kerr's  Cyc.  C.  C.  P.  f  387  and  note;  I  409 
and    note. 

As  to  jurisdiction,  see  Kerr's  Cyc.  C.  C.  P.  I  897  and  note  pars. 
84-91;  also  I  898  and  note  pars.  18,  19. 

As  to  place  of  residence  of  corporations,  see  Kerr's  Cyc  C 
C.  P.  I  896  and  note. 

As  to  prohibition,  see  Kerr's  Cyc.  C.  C.  P.  8  397  and  note  par. 
97;  1898  and  note  pars.  33-36;  also  f I  61,  76,  166  and  notes;  and 
II 1102-1106  and  notes. 

As  to  proper  county  for  trial  of  actions  concerning  real  prop- 
erty, see  Kerr's  Cyc.  C.  C.  P.  |  392  and  note. 

As  to  proper  county  for  trial  of  actions  to  recover  penalty 
or  forfeiture  Imposed  by  statute,  in  action  against  public  offi- 
cer, see  Kerr's  Cyc.  C.  C.  P.   I  393  and  note. 

As  to  proper  county  for  trial  of  divorce  action,  see  Kerr's 
Cyc.   C.   C.  P.   I  396  and  note  pars.   51,   62,  53. 

As  to  proper  county  for  trial  of  personal  actions,  see  Kerr's 
Cyc.  C.  C.  P.  I  395  and  note. 

As  to  proper  county  when  residence  of  defendant  Is  unknown 
to  plaintiff,  see  Kerr's  Cyc.  C.  C,  P.  I  396  and  note. 
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As  to  proper  court  to  determine  nature  of  action  and  proper 
county  for  trial,  see  Kerr's  Cyc.  C.  C.  P.  |  J97  and  note  pars. 
85.   86. 

As  to  requirements  of  aflldavlt  of  merits  in  greneral,  see  58 
A.  D.  395. 

As  to  rifirht  of  changre  beinsr  absolute  in  favor  of  party  bringr- 
Icgr  himself  within  statutory  requisites,  see  74  A.  D.  241. 

As  to  time  of  maklr^gr  motion,  see  Kerr's  Cyc,  C.  C.  P.  I  S97 
and  note  pars.  126-128. 

As  to  waiver  of  right,  see  Kerr's  Cyc.  C.  C.  P.  I  397  and  note 
pars.    129-141. 

As  to  when  action  Is  wholly  local  and  when  it  combines  per- 
sonal with  local  action,  see  Kerr's  Cyc.  C.  C.  P.  IS  392,  396  and 
notes. 

$S97.  PLACE  OF  TRIAL  MAT  BE  CHANGED  IN  CER. 
TAIK  CASES.  The  court  may,  on  motion,  change  the  place 
of  trial  in  the  following  cases: 

1.  When  the  county  designated  in  the  complaint  is  not  the 
proper  county; 

2.  When  there  is  reason  to  believe  that  an  impartial  trial 
cannot  be  had  therein; 

3.  When  the  convenience  of  witnesses  and  the  ends  of  Jus- 
tice would  be  promoted  by  the  change; 

4.  When  from  any  cause  there  is  no  Judge  of  the  coni-t 

qualified  to  act. 

History t  Bnacted  March  11,  1872.  re-enactment  of  121  of 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  128,  act  held  unconstitutional,  .see 
history,  1 5  ante;  amended  March  19,  1907,  Stats,  and  Amdts. 
1907,  p.  701. 

See  Kerr's  Cyc.  C.  C.  P.  for  141  pars,  annotation. 

Code  «eenoB« — 56  C.  327,  328,  330  (cited);  61  C.  72,  75  (con- 
strued and  applied).  2  P.  44,  46  (applied);  79  C.  60,  21  P.  434. 
435  (cited);  100  C.  11.  16,  34  P.  528  (construed  with  1128  of 
C.  C);  100  C.  316,  820,  34  P.  711  (cited);  103  C.  397.  398,  37  P. 
385  (construed);  104  C.  602,  604,  605,  38  P.  443  (construed  and 
applied);  188  C.  55,  60,  65  P.  139  (construed  and  applied);  144  C. 
771,  774.  78  P.  289  (construed);  151  C.  159,  90  P.  548  (suffi- 
ciency of  notice  for  change  of  venue  considered  in  a  case  where 
a  fictitious  defendant  was  Joined);  2  C.  A.  52,  64,  82  P.  1129 
(construed  with  1 170.  in  considering  what  motion  is  deemed 
to  be  made  under  I  897,  on  ground  that  judge  is  disqualified); 
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7  C.  A.  313,  316,  94  P.  250  (considered  on  motion  to  changre  place 
of  trial  for  convenience  of  witnesses);  99  F.  247,  248  (referred 
to). 

Practice  Act  §21. — 15  C.  220,  221  (construed  not  applicable 
In  settlement  of  decedent's  estate);  24  C.  73,  77  (cited);  23  C 
165,  168  (construed);  46  C.  246,  247  (construed);  61  C.  72,  75.  78 
(discussingr  rule  under). 

As  to  affidavit  made  before  notary,  who  is  affiant's  attorney  in 
cause,  see  95  A.  D.  378,  379. 

As  to  appeal  from  order  on  application  for  changre  of  place 
of  trial,  see  Kerr's  Cyc.  C.  C.  P.  I  939  subd.  3  and  note. 

As  to  change  of  place  of  trial  in  criminal  cases,  see  Kerr's 
Cyc.  Pen.  C.  If  1084-1038,  1431,   1432  and  notes. 

As  to  change  of  place  of  trial  of  proceedings  for  condemna- 
tion of  land,  see  Kerr's  Cyc.   C.  C.  P.   11243  and  note. 

As  to  changre  of  place  of  trial  upon  appeal  from  Justices' 
court  to  superior  court,  see  Kerr's  Cyc.  C.  C.  P.  §980  and  note; 
also   I  396   and   note  par.   67. 

As  to  convenience  of  witnesses,  see  74  A.  D.  243. 

As  to  costs  upon  transfer  to  another  county,  see  Kerr's  Cyc. 
C.  C.  P,  S  399  and  note. 

As  to  discretion  of  court  when  action  was  not  commenced  in 
proper  county,  see  Kerr's  Cyc.  C.  C.  P.  {  896  and  note  par.   91. 

As  to  discretion  of  disqualified  Judgre,  see  Kerr's  Cyc  C.  C.  P. 
$  398  and  note  par.  22. 

As  to  disqualification  of  judge,  see  Kerr's  Cyc.  C.  C.  P.  S  170 
and  note. 

Same  —  As  grround  for  changre  of  place  of  trial,  see  Kerr's 
Cyc.  C.  C.  P.  I  398  and  note. 

As  to  impartial  trial  in  county  beingr  impossible,  see  74  A.  D. 
244,  245. 

As  to  imposing  conditions  when  action  was  not  commenced 
In  proper  county,  see  Kerr's  Cyc.  C.  C.  P.  S  396  and  note  par.  54. 

As  to  Jurisdiction,  see  Kerr's  Cyc.  C.  C.  P.  |  396  and  note  pars. 
60-66:   S  398  and  note  pars.    18,  19. 

As  to  mandamus  and  prohibition,  see  Kerr's  Cyc,  C.  C.  P. 
ff51,  76,  165:  {398  pars.  20,  21:  if  1084-1087  and  notes:  11102 
and  note;  also  89  A.  D.  739. 

Same  —  Controlling  action  of  court  by  an  application  for 
change  of  place  of  trial. —  See  Kerr's  Cyc.  C.  C.  P.  IS  1085,  1102 
and  notes. 

As  to  motion  by  plaintifC  for  change  of  venue  on  grround  that 
his  action  Is  in  wrong  county,  see  Kerr's  Cyc.  C.  C.  P.  |  396 
and  note  par.  45. 

As  to  necessity  of  all  parties  on  one  side  uniting  in  appli- 
cation for  change  of  venue,  see  74  A.  D.  242. 

As  to  omission  of  tltlo  of  cause,  see  Kerr's  Cyc  C.  C.  P.  |  396 
and  note  par.  20* 
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As  to  presumption  as  to  convenience  of  wltnesseB,  see  Kerr's 
Cyc  C  C  P.  I  S98  and  note  par.  82. 

As  to  procedure  on  appeal  from  orders,  see  Kerr's  Cyc.  C.  C. 
P.  i  951  and  note. 

As  to  prohibition,  see  Kerr's  Cyc.  C.  C.  P.  If  51,  76,  165  and 
DOtes;  also  |  396  and  note  pars.  69,  70;  |  398  and  note  par.  S2; 
If  1102-1105  and  notes.  See  also  "As  to  mandamus,"  etc.,  this 
note. 

As  to  removal  In  cases  Involvlnip  federal  question,  see  ex- 
tensive notes  in  4  Fed.  Stats.  Ann.,  pp.  S13-849. 

As  to  renewal  of  motion,  see  74  A.  D.  242. 

As  to  rlffht  of  appeal  from  order  g-rantlngr  or  refusing  to 
grant  change  of  place  of  trial,  see  Kerr's  Cyc.  C.  G.  P.  f  598  and 
note;  f  939  subd.  8  and  note. 

As  to  stay  on  appeal  from  order  grranttng:,  or  refusing  to 
grant,  changre  of  place  of  trial,  see  Kerr's  Cyc.  C.  C.  P.  f  949 
and  note. 

As  to  time  for  appeal  from  order,  see  Kerr's  Cyc.  C.  C.  P. 
I  939  subd.  3  and  note. 

As  to  time  for  maklnsr  motion,  see  74  A.  D.   242,  243. 

As  to  transfer  of  hearing  of  motion,  see  Kerr's  Cyc.  C.  C.  P. 
1 1106  and  note. 

As  to  trials  In  probate  proceedlngrSt  see  Kerr's  Cyc.  C.  C.  P. 
I  1313  and  note;  also  Cli«veb*s  New  ProlMte  Ij«w  and  Praetlee, 
Vol.  1,  p.  688;  Vol.  2,  pp.  1229,  1326,  1489,  1490,  1707. 

As  to  waiver,  see  Kerr's  Cyc.  C.  C.  P.  I  396  and  note  pars. 
31-34. 

f  S98.  WHEN  JUDGE  IS  DISQUAUFIED,  CAUSE  TO  BE 
TRANSFERRED.  If  an  action  or  proceeding  is  commenced 
or  pending  in  a  court,  and  the  judge  or  Justice  thereof  is 
disqualified  from  acting  as  such,  or  if,  from  any  cause,  the 
court  orders  the  place  of  trial  changed,  it  must  be  trans- 
ferred for  trial  to  a  court  the  parties  may  agree  upon,  by 
stipulation  in  writing,  or  made  in  open  court  and  entered 
in  the  minutes;  or,  if  they  do  not  so  agree,  then  to  the  nearest 
Or  most  accessible  court,  where  the  like  objection  or  cause 
for  making  the  order  does  not  exist,  as  follows: 

1.  If  in  a  superior  court,  to  another  superior  court. 

2.  It  in  a  justice's  court,  to  another  justice's  court  in  the 
same  county.  « 

HlatoiTt  Enacted  March  11,  1872;  amended  March  3.  1881, 
Stats,  and  Amdts.  1881,  p.  23;  March  27,  1897,  Stats,  and  Amdts. 
1897,  p.    184. 
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See  Kerr's  Cyc.  C.  C.  P.  for  38  pars,  annotation. 

59  C.  130,  131  (applied);  61  C.  216,  216  (construed  and  applied); 
64  C.  299,  300,  30  P.  84S  (construed  and  applied);  67  C.  380,  881. 
7  P.  746  (construed  with  fi  653  post);  94  C.  26.  27,  28,  29  P.  411 
(construed);  98  C.  117,  119,  32  P.  800  (construed  and  applied); 
98  C.  360,  362,  33  P.  211  (cited);  100  C.  316,  320,  34  P.  711  (cited). 
42  P.  239,  240  (statute  how  not  satisfied);  128  C.  568,  570.  €1  P. 
80  (construed);  7  C.  A.  95,  96,  93  P.  685  (the  law  selects  a  Judffe 
when;  the  disqualified  Judge  has  no  discretion). 

As  to  affidavits  concerning:  disqualification  of  Judfire,  see  Kerr's 
Cyc.  C.  C.  P.  f  170,  subd.  4  and  note;  {  397  and  note  pars.  17,  18. 

As  to  change  of  place  of  trial  upon  disqualification  of  Judge 
In  superior  court  of  county  having  more  than  one  department, 
see  Kerr's  Cyc.  C.  C.  P.  {  170  and  note. 

As  to  construction,  see  Kerr's  Cyc.  C.  C.  P.  { 396  and  note 
pars.   25-29;   (397  and  note  pars.  48,  49. 

As  to  disqualification  of  Judge,  see  Kerr's  Cyc.  (X  CJ.  P.  S  170 
and  note. 

As  to  effect  of  failure  to  object  to  disqualification  when  It 
does  not  appear  in  pleadings,  see  Kerr's  Cyc.  C  CL  P.  1 170 
subd.   4  and  note. 

As  to  power  of  disqualified  Judge,  see  note  74  A.  D.  245. 

As  to  prohibition,  see  Kerr's  Cyc.  C.  C.  P.  H  51,  76,  165  and 
notes;  f  396  and  note  par.  69;  §397  and  note  par.  97;  111102- 
1105  and  notes. 

As  to  proper  court  to  determine  disqualification  of  the  Judge, 
see  Kerr's  Cyc.  C.  C.  P.  |  397  and  note  pars.   85,   86. 

As  to  transfer  of  cases  In  Justices'  courts  because  of  dis- 
qualification of  Justice,  see  Kerr's  Cyc.  C.  C.  P.  i  90  and  note. 

i$S99.  FAP££8  TO  B£  TRANSMITTED.  COSTS.  ETC. 
JnUSDICTION,  ETC.  When  an  order  is  made  transferring 
an  action  or  proceeding  for  trial,  the  clerk  of  the  court  or 
Justice  of  the  peace,  must  transmit  the  pleadings  and  papers 
therein  to  the  clerk  or  justice  of  the  court  to  which  it  is 
transferred.  The  costs  and  fees  thereof,  and  of  filing  Uie 
papers  anew,  must  be  paid  by  the  party  at  whose  instance 
the  order  was  made  when  the  action  or  proceeding  was  origi- 
nally commenced  In  the  proper  county.  In  all  other  cases 
such  costs  and  fees  shall  be  paid  by  the  plaintiff.  The  court 
to  which  an  action  or  proceeding  is  transferred  has  and  exer- 
cises over  the  same  the  like  jurisdiction  as  if  it  had  been 
originally  commenced  thenein. 
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HUt*iTs  Knacted  March  11,  1872;  amended  April  26.  1^09, 
Stats,  and  Amdts.  1909.  ch.  723. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  para,  annotation. 

133  a  363,  363.  65  P.  825  (construed);  136  C.  134.  138.  68  P. 
491  (applied);  142  C.  354,  367.  75  P.  1098  (referred  to). 

Costs  on  removal  of  criminal  action  chargeable  affitinat 
county.— See  Kerr's  Pocket  Pol.  C.  114346-4847. 

1400.  PBOCEEBINGS  AFTER  JUDGMENT  IN  CERTAIN 
€ASSS  TRANSFERRED.  When  an  action  or  proceeding 
attecting  the  title  to  or  possession  of  real  estate  bas  been 
brought  in  or  transferred  to  any  court  of  a  county  other  than 
the  county  in  which  the  real  estate,  or  some  portion  of  it.  is 
situated,  the  clerk  of  such  court  must,  after  final  judgment 
therein,  certify,  under  his  seal  of  office,  and  transmit  to  the 
corresponding  court  of  the  county  in  which  the  real  estate 
alfteted  by  the  action  is  situated,  a  copy  of  the  Judgment. 
The  clerk  receiving  such  copy  must  file,  docket,  and  record 
the  Judgment  in  the  record  ot  the  court,  briefly  designating 

it  as  a  judgment  transferred  from  court   (naming  the 

proper  court). 

Hlstoryi     Enacted  March  11.  1872. 

As  to  transmission  of  copy  of  Judgment,  see  Kerr's  Cyc.  C 
C.  P.  I  400  note. 


TITLE  V. 

OP  THE  MANNER  OF  COMMENCING  CIVIL  ACTIONS. 

i  405.     Actions,  how  commenced. 

i  406.     Complaint,    how    Indorsed.      When    summons    may    be 

issued,  and  how  waived. 
f  407.     Summons,  how  issued,  directed,  and  what  to  contain. 
i  408.     Alias  summons.     [Manner  and  time  of  Issuing.] 
1 409.     Notice  of  the  pendency  of  an  action  affecting  the  title, 

etc.,  to  real  property. 
f  410.     Summons,  who  may   serve. 
I  411.     Summons,  how  served. 
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I  412.  Publication  of  summons,  when  defendant  is  absent  from 
state  concealed,  or  is  a  foreiern  corporation  having 
no  a^ent,   etc. 

8  413.     Manner  of  publication. 

{414.  Proceedings  where  there  are  several  defendants,  and 
part  only  are  served. 

1415.     Proof  of  service,  how  made. 

S  416.     When   Jurisdiction  of  action  acquired. 

§406.  ACTIOS,  HOW  COMMEKCSD.  Civil  actions  In 
the  courts  of  this  state  are  commenced  by  filing  a  complaint. 

HIstoryt     Enacted  March   11,   1872,  re-enactment  of  first  half 

of   X  22   of   Practice   Act   as   amended    1855.    Stats.    1855,   p.    303: 
amended  March   24,  1874.  Code  Amdts.  1873-4,  p.  296. 

See  Kerr's  Cyc.  C.  C.  P.  for  15  pars,  annotation. 

Code  Mection. —  50  C.  525,  526  (con.strued) ;  53  C.  246,  246  (con- 
strued); 58  C.  147,  151  (construed);  59  C.  471,  473  (cited);  69  C. 
525,  526,  11  P.  57,  58  (cited);  79  C.  584,  586.  21  P.  974  (cited): 
90  C.  504,  506:.  27  P.  375.  376  (subdivision  8  erroneously  referred 
to  as  subd.  5,  and  section  erroneously  referred  to  In  27  P. 
375,  376.  as  {407);  99  C.  204,  205.  33  P.  853  (cited);  104  C.  264, 
266.  37  P.  927  (construed  with  |  61  of  the  Insolvent  Act);  188  C. 
216.  218.  94  A.  S.  39.  71  P.  180  (cited);  148  C.  778.  776,  118  A.  S. 
354.  84  P.  152  (construed  in  proceeding:  to  annul  order  admit- 
tln«r  to  citizenship);  173  U.  S.  123,  130,  43  L.  ed.  637,  640  (con- 
struction placed  upon  the  California  statute  was  applied  to  a 
similar  section  of  Arizona);  178  tJ.  S.  421,  428.  44  L.  ed.  1184. 
1137   (the  filing  of  a  complaint  grives  the  court  Jurisdiction). 

Praetlce  Act  122.-6  C.  318,  319.  321  (construed);  10  C.  874, 
375  (construed);  18  C.  639,  640  (construed);  19  C.  677  (con- 
strued); 20  C.  81,  82  (required  a  summons  to  Issue);  21  C  61, 
52,  54,  55  (construed  with  f  39);  21  C.  351.  352,  367  (construed); 
29  C.  238,  239  (construed);  34  C.  165,  166  (construed);  84  C 
577,  579  (construed);  35  C.  122.  125  (construed);  86  C.  296.  299. 
300  (construed  with  |i  23,  28);  44  C.  157,  159,  160  (construed); 
138  C.  216,  218,  94  A.  &  39,  71  P.  180  (until  summons  Issued  no 
action  was  pending). 

As  to  act  conferring  on  superior  court  powers  theretofore  of 
district,  county,  and  probate  courts,  see  Stats.  1880,  p.  28,  Hen. 
G.  L.  p.  343. 

As  to  act  transferring  records  of  former  courts  to  superior 
court,  see  Stats.  1880,  p.  2,  Hen.  O.  U.  p.  841. 

As  to  action  against  associates  In  business,  see  Kerr'^s  Cyc 
C.  C.  P.  f  388  and  note. 

As  to  action  in  name  of  real  party  in  interest,  see  Kerr's  CJyc. 
C.  C.  P.  I  367  and  note. 
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As  to  adverse  claims  to  real  property,  actions  to  determine, 
see  Kerr's  Cyc  C.  C.  P.  8f  738  et  seq.  and  1 1050  and  notes. 

As  to  any  action  pendingr*  deemed  to  be,  see  Kerr's  Cyc.  C. 
C  P.  I  1049  and  note. 

As  to  civil  action,  definition  of,  see  Kerr's  Cyc.  C.  C.  P.  11  22, 
30  and  notes. 

As  to  civil  and  criminal  actions,  non-mergrer  of,  see  Kerr's 
Cyc,  C.  C.  P.  i  82  and  note. 

As  to  co-claimants  united  as  plaintiffs,  see  Kerr's  Cyc.  C. 
C.  P.  i  381  and  note. 

As  to  commencement  of  action,  see  Kerr's  Cyc.  C.  C.  P.  II  360 
et  seq.  and  notes;  also  note  15  A.  D.  344. 

As  to  commencement  of  action  in  justices'  court,  see  Kerr's 
Cyc.  C.  C  P.  I  839  and  note. 

As  to  complaint  part  of  judgrment-roll,  see  Kerr*s  Cyc.  C. 
C.  P.  I  670  and  note. 

As  to  consolidation  of  actions,  see  Kerr's  Cyc.  C.  C.  P.  I  1048 
and  note. 

As  to  fee  to  clerk  on  commencement  of  action,  see  Stats.  1895, 
p.  2€7.  Hen.  6.  L.,  p.  447,  |  1. 

As  to  fllinff  notice  of  lis  pendens,  see  Kerr's  Cyc.  C.  C.  P. 
i  409  and  note. 

As  to  form  of  action,  one  only,  see  Kerr's  Cyc.  C.  C.  P.  {  307 
and  note. 

As  to  joinder  of  actions,  see  Kerr's  Cyc.  C.  C.  P.  f  427  and 
note. 

As  to  Jurisdiction  of  justices'  court,  see  Kerr's  Cyc.  C.  C.  P. 
1 103   and   note. 

As  to  jurisdiction  of  superior  court,  see  Const.  1879,  art.  VI 
15,  Hen.  G.  L.,  p.  Ixxxll;  also  Kerr's  Cyc.  C.  C.  P.  1175,  76  and 
notes. 

As  to  library  fee  on  commencement  of  action  In  superior 
court,   see  act  to  establish  law  libraries.  Hen.  O.  L<.,  p.   663. 

As  to  limitation  of  actions,  see  Kerr's  Cyc.  C.  C.  P.  H  812-862 
and  notes. 

As  to  non -abatement  of  action,  by  death,  marrlagre,  or  other 
disability,  see  Kerr's  Cyc,  C.  C.  P.  I  886  and  note. 

As  to  orderinfiT  other  parties  brousrht  in  as  defendants,  see 
Kerr's  Cyc  C  C.  P.  f  889  and  note. 

As  to  parties  in  civil  actions,  see  Kerr's  Cyc.  C.  C.  P.  f|  367, 
390  and  notes. 

As  to  place  of  action,  see  Kerr's  Cyc  C.  C.  P.  H  392-400  and 
notes. 

As  to  receiver,  action  by  and  agralnst,  see  Kerr's  Cyc.  C.  C.  P. 
i  568  and  note. 

As  to  submittingr  controversy  without  action,  see  Kerr's  Cyc. 
C.  C.  P.  111138-1140  and  notes. 
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As  to  time  of  commencing  action,  see  Kerr's  Cyc.  C.  C  P. 
ffl  312-368  and  notes. 

As  to  validity  of  process  of  superior  court  without  seal,  oee 
Stats.  1880,  p.  19,  Hen.  G.  L.,  p.  1077. 

As  to  when  action  Is  commenced,  see  Kerr's  Cyc.  C.  C.  P. 
II  350  et  seq.  and  notes. 

§  406.  COMPLAINT,  HOW  INDORSED.  WHEN  SUMMONS 
MAY  BE  ISSUED,  AND  HOW  WAIVED.  The  clerk  must 
Indorse  on  the  complaint  the  day,  month,  and  year  that  It 
Is  filed,  and  at  any  time  within  one  year  thereafter,  the 
plaintiff  may  have  a  summons  issued,  and  if  the  action  be 
hrought  against  two  or  more  defendants,  who  reside  in 
different  counties,  may  have  a  summons  issued  for  each 
of  such  counties  at  the  same  time. 

[W^alrer  of  summons  how — Senlce  after  year  when.]  But 
at  any  time  within  the  year  after  the  complaint  is  filed,  the 
defendant  may,  in  writing,  or  hy  appearing  and  answering  or 
demurring,  waive  the  issuing  of  summons;  or,  if  the  action 
be  brought  upon  a  joint  contract  of  two  or  more  defend- 
ants, and  one  of  them  has  appeared  within  the  year,  the 
other  or  others  may  be  served  or  appear  after  the  year  at 
any  time  before  trial. 

Hlatoryi  Enacted  March  11,  1872;  re-enactment  of  I  23  of 
Practice  Act,  last  clause  added;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  296;  by  Code  Commission,  Act  March  8.  1901. 
Stats,  and  Amdts.  1900-1,  p.  128,  act  held  unconstitutional,  see 
history,  {  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  22  pars,  annotation. 

Code  section — 53  C.  245,  246;  69  C.  525.  526.  11  P.  67,  58  (con- 
strued);  99  C.  336,  339,  38  P.  1098,  1099  (construed);  100  C.  611 
513,  35  P.  88  (construed);  101  C.  627,  641,  40  A.  S.  96.  36  P.  113 
(cited);  116  C.  443.  450,  48  P.  379  (construed);  125  C.  296,  SCO 
57  P.  1006  (construed);  132  C.  81,  83.  64  P.  118  (cited);  141  C. 
653,  658,  75  P.  316  (construed);  178  U.  S.  123.  180.  43  L.  ed.  637, 
640  (construction  placed  upon  the  California  statute  was  ap- 
plied to  a  similar  section  of  Arizona);  178  U.  a  421.  428,  44 
L.  ed.  1134,  1137  (the  filing:  of  a  complaint  gives  the  court  Juris- 
diction). 

r-r^*^*"*  ^**  ""'  ^-^2  ^-  ^*''  1^5  (construed):  7  C.  584. 
587  (construed):  29  C.  238,  239  (construed):  84  C.  165.  166  (cited)- 

AS\?^J^^'    ^^^    (construed):  42  C.  148.  149  (construed): 
47  C.  614.  616  (construed);  63  C.  245,  246  (conatnied). 
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As  to  admission  of  service  hy  defendants,  see  Kerr's  Cyc.  C. 
a  P.  i  415  and  note. 

As  to  alias  summons,  see  Kerr's  Cyc  C.  C.  P.  S  408  and  note. 

As  to  appearance  In  action,  see  Kerr's  Cyc.  C.  C.  P.  If  416, 
1014  and  notes. 

Same  —  What  constitutes,  see  Kerr's  Cyc.  C.  C.  P.  II 416. 
1014  and  notes. 

As  to  attorney  —  Chancre  of,  see  Kerr's  Cyc.  C.  C.  P.  |  284  and 
note. 

Same  —  Death  of. —  See  Kerr's  Cyc.  C.  C.  P.  I  28S  and  note. 

Same  —  Removal  of. —  See  Kerr's  Cyc.  C.  C.  P.  I  287  and  note. 

As  to  commencing  suit  and  issuing:  summons,  see  Kerr's  Cyc. 
C.  C.  P.  S  405  and  note  par.  7. 

As  to  contents  of  summons,  see  Kerr's  Cyc  C  C.  P.  |  407  and 
note. 

As  to  county  clerk  —  A  county  officer,  see  Kerr's  Cyc.  Pol.  C. 
14103  and  note. 

Same  —  Fees  of. —  See  County  Government  Act,  Hen.  G.  L.,  pp. 
189.  S33,  I  215.  and  p.  447,  1 1. 

As  to  dismissal  of  action  for  failure  to  issue  summons,  see 
Kerr's  C>'C.  C.  C.  P.  8  B81  and  note. 

As  to  duty  of  county  clerk  to  issue  process,  see  Kerr's  Cyc. 
Pol.  C.  1 4204  and  note;  also  County  Government  Act,  Hen. 
G.  Im,  pp.  189,  218,  S  107. 

As  to  summons  —  After  judgment,  see  Kerr's  Cyc.  C.  C.  P. 
11990.  991  and  notea 

Same  —  In  action  of  forcible  entry  or  detainer. —  See  Kerr's 
Cyc.  C  C.  P.   li  1166,  1167  and  notes. 

Same  —  In  action  to  quiet  title. —  See  Kerr's  Cyc.  C.  C.  P.  |  750 
and  note. 

Same  —  Issuance  of  in  civil  actions  in  police  court. —  See 
Kerr's  Cyc  C.  C.  P.  |  980  and  note. 

As  to  v<)|untary  appearance  by  defendant,  see  Kerr's  Cyc.  C. 
C.  P.  II  416,  1014  and  notes. 

1 407.  SUMMONS,  HOW  ISSUED,  DIRECTED,  AJTD  WHAT 
TO  CONTAIK.  The  Bummons  must  be  directed  to  the  defend- 
ant, signed  by  the  clerk,  and  issued  under  the  seal  of  the 
oonrt,  and  must  contain: 

1.  The  names  of  the  parties  to  the  action,  the  court  in 
which  it  is  brought,  and  the  county  in  which  the  complaint 
is  filed; 

2.  A  direction  that  the  defendant  appear  and  answer  the 
complaint  within  ten  days,  if  the  summons  Is  served  within 
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the  county  In   which  the  action   is  brought;    within  thirty 
days,  if  served  elsewhere; 

3.  A  notice  that,  unless  the  defendant  so  appears  and 
answers,  the  plaintiff  will  take  judgment  for  any  money  or 
damages  demanded  in  the  complaint  as  arising  upon  con- 
tract, or  will  apply  to  the  court  for  any  other  relief  demanded 
in  the  complaint. 

Hfntoryi  Enacted  March  11,  1872.  founded  upon  f|  23.  24.  25. 
26  of  Practice  Act;  amended  March  26,  1880.  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  18;  March  2,  1897.  Htats.  and  Amdts.  1897.  p. 
53;  by  Code  Commission.  Act  March  8.  1901,  Stats,  and  Amdta. 
1900-1,  p.  129,  act  held  unconstitutional,  see  history,  |5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  39  pars,  annotation. 

Code  section. —  52  C.  577,  578  (construed);  53  C.  253,  2?4  (ap- 
plied); 58  C.  186,  189  (cited):  59  C.  139,  141  (cited);  65  C.  97, 
98.  3  P.  133  (cited);  67  C.  395,  397,  398.  7  P.  838  (construed): 
69  C.  525,  527,  11  P.  57  (construed);  76  C.  610,  611,  18  P.  777. 
778  (cited);  78  C.  225,  231,  20  P.  547  (construed):  83  C.  368,  369. 
23  P.  389  (construed);  90  C.  604.  506,  27  P.  375,  376  (subdivision 
3  erroneously  referred  to  as  subd.  5,  and  section  erroneously 
referred  to  in  27  P.  375,  376,  as  1 407);  91  C.  141.  145,  27  P. 
546,  647  (applied);  99  C.  383,  384,  83  P.  1125  (construed);  104  C. 
487,  490,  38  P.  203  (construed);  116  C.  443,  48  P.  379  (applied 
without  citation);  122  C.  268,  270,  271,  54  P.  841  (construed): 
128  C.  633.  635.  79  A.  S.  73,  61  P.  278  (cited);  133  C.  416,  417, 
65  P.  873  (construed);  143  C.  11,  14,  76  P.  646  (construed):  150 
C.  647,  648,  89  P.  615  (cited);  106  F.  433.  434  (longest  time  for 
answering  after  service  of  process). 

Practice  Act  81  28,  24,  2S,  2«.— 1  G.  94,  96  (applied);  2  C.  241. 
242,  247  (construed);  3  C.  192,  195  (applied);  5  C.  466,  466  (125 
cited  as  to  time  allowed  in  which  to  serve  summons);  8  C. 
339,  340  (construed);  8  C.  619.  625  (construed);  16  C.  200,  202 
(construed);  28  C.  151,  153  (construed);  32  C.  347,  353  (con- 
strued); 40  C.  572,  677  (construed);  41  C.  314,  317  (applied); 
44  C.  355,  360    (applied);   44  C.  630,   633    (construed). 

As  to  defective  summons  without  signature  of  clerk,  63  A.  S. 
645. 

As  to  dismissal  of  action  —  For  failure  to  issue  or  return  sum- 
mons, see  Kerr's  Cyc.  C.  C.  P.  f  581  and  note. 

Same  —  Unless  summons  issued  within  one  year. —  See  Kerr's 
Cyc.  C.  C.  P.  8  581  and  note. 

As  to  effect  of  summons  issued  without  seal  of  the  court,  see 
20  L..  434. 

As  to  ignorance  of  part  of  name  makes  person  unknown,  see 
42  A.  S.  557,  22  L.  678. 
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As  to  Issue  of  summons  In  civil  actions  in  iK>lice  court,  see 
Kerr's  Cyc  C.  C,  P.  i  929  and  note. 

As  to  motion  to  quash  service  of  summons,  see  brief  3  L.  188. 

As  to  necessity  to  issue  summons  within  one  year,  see  Kerr's 
Cyc.  C.  C.  P.  I  581  subd.  7  and  note. 

As  to  person  by  whom  service  and  return  to  be  made,  see 
Kerr's  Cyc.  C.  C.  P.  |  410  and  note. 

As  to  service  of  summons  —  On  holiday,  see  11  A.  S.  857,  862. 

Same  —  On  prisoner. —  See  Kerr's  Cyc.  Pen.  C.  i  1609;  also  note 
46  U  706. 

Same  —  When  valid.— See  briefs  18  L.  498;  S8  U  226. 

As  to  service  sufficient  to  constitute  due  process  of  law,  see 
50  L.  577. 

As  to  sovereignty  of  state  —  Resides  in  people  and  writs  and 
processes  must  issue  in  their  name. —  See  Kerr's  Cyc  Pol.  C. 
f  30  and  note. 

As  to  style  of  process  in  name  of  people  of  the  state,  see 
Const.  1879.  art.  VI,  S  20,  Hen.  G.  L.,  p.  Ixxxv;  also  Kerr's  Cyc. 
Pol.  C.  f  80  and  note. 

As  to  substitution  of  another  for  defendant,  see  Kerr's  Cyc. 
C.  C.  P.  f  S86  and  note. 

As  to  summons  —  After  judgment,  see  Kerr's  Cyc.  C.  C  P. 
U989,  990,  991  and  notes. 

Same  —  Defective  without  sigrnature  of  clerk. —  See  63  A.  S. 
<4S. 

Same  —  In  action  to  quiet  title. —  See  Kerr's  Cyc.  C.  C.  P.  |  750 
and  note. 

Same  —  In  civil  actions  —  Issuance  of. —  See  Kerr's  Cyc.  C. 
C  P.  I  929  and  note. 

Same  —  In  eminent  domain. —  See  Kerr's  Cy&  C.  C.  P.  1 1245 
and  note. 

Same  —  In  forcible  entry  or  detainer. —  See  Kerr's  Cyc.  C.  C.  P. 
111166,  1167  and  notes. 

Same  —  In  justices'  court. —  See  Kerr's  Cyc.  C.  C.  P.  f  840  and 
note. 

Same  —  In  partition — How  directed. —  See  Kerr's  Cyc.  C.  C.  P. 
I  7S6  and  note. 

Same  —  In  proceedings  relative  to  escheated  estates. —  See 
Kerr's  Cyc.  C.  C.  P.  1 1269  and  note. 

Same  —  How  served. —  See  Kerr's  Cyc.  C.  C.  P.  |  411  and  note. 

Same  —  How  served  on  prisoner. —  See  Kerr's  Cyc.  Pen.  C. 
i  1609  and  note;  46  Lw  706. 

Same  —  Motion  to  quash  —  Service  of. —  See  brief  8  L,  188. 

Same  —  Issued  without  seal  of  court  Is  void,  and  can  give 
no  jurisdiction,  where  statute  provides  that  It  must  be  "is- 
sued under  seal  of  court." —    40  A.  S.  425.  20  Ia  424. 

Same  —  Part  of  judfirment-roll. —  See  Kerr's  Cyc.  C.  C.  P.  |  670 
and  note. 
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Same  —  Service  on  holiday. —  See  11  A.  S.  867,  862. 

Same  —  Service  valid  when. —  See  brief  18  L.  498.  88  !«.  22^ 

Same  —  To  defendants  residing:  in  different  countiea. —  See 
Kerr's  Cyc.  C.  C.  P.  i  406  and  note. 

Same  —  To  joint  debtors  after  Judgment. —  See  Kerr's  Cyc.  C. 
C.  P.  ii  989,  990  and  notes. 

Same  —  Waiver  of  by  appearance. —  See  Kerr's  Cyc.  C  C.  P. 
S  416   and   note. 

As  to  time  —  Limitation  of,  after  serving  summons,  see  Kerr's 
Cyc.  C.  C.   P.   8  581  and  note. 

Same  —  Of  issuance  and  service  of  summons. —  See  Kerr'a  Cyc. 
O.  C.   P.  S  406  and  note;   S  581  subd.  7  and  note. 

As  to  voluntary  appearance,  see  Kerr's  Cyc.  C.  C  P.  I  415 
and  note. 

As  to  waiver  of  summons  by  appearance,  see  Kerr's  Cyc.  C. 
C.  P.  8  415  and  note. 

§  408.  ALIAS  SUMMONS.  [MANNER  AND  TIME  OF  ISSU- 
ING.]  If  the  summons  is  returned  without  being  served  on 
any  or  all  of  the  defendants,  or  if  it  has  been  lost,  the 
clerk,  upon  the  demand  of  the  plaintiff,  may  issue  an  alias 
summons  in  the  same  form  as  the  original;  provided,  that 
no  such  alias  summons  shall  be  issued  after  the  expiration 
of  one  year  from  the  date  of  the  filing  of  the  complaint. 

History:  Enacted  March  11,  1872;  amended  February  15, 
1876,  Code  Amdts.  1875-6,  p.  90;  March  8.  1887,  Stats,  and  Amdt^. 
1886-7.  p.  50;  by  Code  Commission,  Act  March  8,  1901,  StatsL 
and  Amdts.  1900-1,  p.  130,  act  held  unconstitutional,  see  history. 
S  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

48  C.  464,  466  (construed);  99  C.  386,  337,  389,  33  P.  1098,  1099 
(cited);  116  C.  443,  451,  48  P.  379  (cited);  117  C.  577,  581,  47 
P.  602,  49  P.  714  (applied);  126  C.  245,  246,  58  P.  460  (construed): 
137  C.  270,  272,  70  P.  88  (applied);  137  C.  651,  657,  66  P.  216,  70 
P.  732    (construed);   141  C.   653,  655,  657,  658,  75  P.  815    (cited). 

As  to  alias  summons  from  justices'  court,  see  Kerr's  Cyc  C. 
C.  P.  Si  846,  847  and  notes. 

§409.  NOTICE  OF  THE  PENDENCY  OF  AN  ACTION 
AFFECTING  THE  TITLE,  ETC^  TO  REAL  PBOPEBTY.     In 

an  action  affecting  the  title  or  the  right  of  possession  of  real 
property,  the  plaintiff,  at  the  time  of  filing  the  complaint,  and 
the  defendant,  at  the  time  of  filing  his  answer,  when  afflrma- 
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tlye  relief  is  claimed  in  such  answer,  or  at  any  time  after- 
ward, may  record  in  the  office  of  the  recorder  of  the  county 
in  which  the  property  is  situated,  a  notice  of  the  pendency 
of  the  action,  containing  the  names  of  the  parties,  and  the 
object  of  the  action  or  defense,  and  a  description  of  the 
property  in  that  county  affected  therehy.  From  the  time  of 
liling  such  notice  for  record  only  shall  a  purchaser  or  encum- 
brancer of  the  property  affected  thereby  be  deemed  to  have 
constnictiTe  notice  of  the  pendency  of  the  action,  and  only 
of  its  pendency  against  parties  designated  by  their  real  names. 

Hlatoryt  Enacted  March  11,  1872,  foTinded  upon  f  27  of 
Practice  Act:  amended  March  24,  1874,  Code  Amdts.  1878-4,  p. 
297;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  130/ act  held  unconstitutional,  see  history,  |5  ante. 

See  Kerr's  Cyc.  C.  CL  P.  for  31  pars,  annotation. 

Cod«  •ectioB. —  58  C.  147,  152  (construed);  74  C.  263,  265,  16 
P.  776  (construed);  79  C.  116,  118,  122,  19  P.  632,  21  P.  610, 
3  Lw  754  (construed);  87  C.  581,  688,  25  P.  963  (construed);  96  C. 
298.  804.  81  A.  &  209,  31  P.  160  (construed);  132  C.  247,  248,  860, 
64  P.  270  (construed);  145  C.  678,  581,  682,  79  P.  278  (construed); 
151  C.   118,  123,  90  P.   621    (cited). 

Praetiee  Act  S  27.— 13  C.  306,  319,  73  A.  D.  675  (applied);  13  C. 
691.  694  (applied);  16  C.  260,  268  (applied);  17  C.  149,  161  (ap- 
plied); '18  C.  102,  107  (construed);  21  C.  107,  108  (applied);  23 
a  143,  149  (construed);  22  C.  200,  210,  211,  212  (construed);  24 
a  427.  434  (construed^;  26  a  124,  186,  127  (construed):  27  C. 
50.  56  (applied);  28  a  194,  204,  (applied);  29  C  181,  1S4,  186 
(construed);  32  C.  289,  296  (cited  as  to  what  issues  are  to  be 
flrst  tried);  34  C.  611,  616  (construed);  48  C.  253,  268  (construed); 
43  a  UZ,  663,  664  (construed);  71  C.  470.  476,  12  P.  480  (con- 
strued). 

As  to  doctrine  of  notice  of  lis  pendens,  see  6  A.  C.  333;  33 
Cent.  Dig.  col.  1891.  ||  1-12;  14  A.  D.  774;  39  A.  D.  487;  66  A.  S. 
868;  2  Li.   48;  4  U   716. 

As  to  effect  of  notice  of  lis  pendens  in  divorce,  see  2  1m 
616. 

As  to  effect  of  notice  of  lis  pendens  in  sister  state,  when 
pleaded  in  abatement,  see  26  A.  D.  196. 

As  to  judgment  of  foreclosure  effective  though  no  notice  of 
Us  pendenji  filed,  see  126  F.  593,  699.  61  C.  C.  A.  615. 

As  to  notice  of  lis  pendens  in  partition  suit,  see  Kerr's  Cyc. 
C.  C.  P.  f  765  and  note. 

As  to  notice  of  Us  pendens  not  necessary  in  mechanics'  lieu 
salts,  see  56  A.  S.  863-878.  particularly  p.  866. 
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Actual  notice  —  Rules  as  to  —  Not  affected  by  statute. —  See 
Kerr's  Cyc  C.  C.  1118,  19  and  notes;  also  notes  73  A.  D.  684; 
56  A.  S.  856. 

Partition  —  Recordlngr  notice  of  suit  In  action  of. —  See  Kerr's 
Cyc.  C.  C.  P.  I  755  and  note. 

Same  —  Person  In  possession  —  Alienation  by  —  As  to  effect 
of,  see  Kerr's  Cyc.  C.  C.  P.  i  787  and  note. 

§  410.  SUMMONS,  1¥H0  MAY  SERVE.  The  summons  may 
be  served  by  the  sheriff  of  the  county  where  the  defendant 
is  found,  or  by  any  other  person  over  the  age  of  eighteen, 
not  a  party  to  the  action.  A  copy  of  the  complaint  must  be 
served,  with  the  summons,  upon  each  of  the  defendants. 

[Certificate  of  service  of  summons.]  When  the  summons 
is  served  by  the  sheriff,  it  must  be  returned,  with  his  cer- 
tificate of  its  service,  and  of  the  service  of  any  copy  of 
the  complaint,  where  such  copy  is  served,  to  the  office  of 
the  clerk  from  which  it  issued.  When  it  is  served  by  any 
other  person,  it  must  be  returned  to  the  same  place,  with  an 
affidavit  of  such  person  of  its  service,  and  of  the  service  of 
a  copy  of  the  complaint,  where  such  copy  is  served. 

UlnCoryt  Enacted  March  11.  1872,  founded  upon  f  28  of  Prac- 
tice Act:  amended  March  24,  1874,  Code  Amdts.  1873-4.  p.  297: 
March  23,  1893,  Stats,  and  Amdts.  1893.  p.  207:  by  Code  Commis- 
sion. Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  130.  act 
held  unconstitutional,  see  history,  S  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  42  pars,  annotation. 

Co4e  acrtfon. —  67  C.  355  (construed);  59  C.  471,  478  (applied): 
60  C.  10.  11  (applied):  60  C.  603  (applied);  63  C.  464,  466  (ap- 
plied): 64  C.  265,  30  P.  816  (applied);  66  C.  42,  43,  4  P.  938 
(applied):  67  C.  582,  583,  8  P.  185  (construed);  72  C.  66,  74, 
1  A.  S.  34.  13  P.  73,  77  (construed);  72  C.  562,  564,  1  A.  8.  89. 
14  P.  309  (construed);  78  C.  187,  189,  14  P.  829  (construed): 
75  C.  376,  377,  17  P.  433  (applied);  86  C.  395,  898,  21  A.  a  S2. 
24  P.  1089  (construed);  88  C.  581,  682,  26  P.  876  (applied);  96  C. 
652,  654,  30  P.  762  (construed);  98  C.  247,  260,  33  P.  51  (con- 
strued); 103  C.  619,  522.  42  A.  S.  14S,  37  P.  609  (applied);  104  C. 
487.  489,  38  P.  203  (construed);  108  C.  25,  28,  41  P.  24  (con- 
strued); 110  C.  27,  31,  32,  42  P.  425,  426  (construed);  64  P.  267 
(summons  In  unlawful  detainer,  how  to  be  returned);  137  C 
661,  667,  66  P.  216,  218,  70  P.  732  (construed  with  other  sections 
as  to  return  of  summons);   148  C.   19,  21,  76  P.   708   (cited),   84 
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P.  45  (applied):  148  C.  577.  680,  113  A.  S.  308,  84  P.  47  (cited  as 
to  required  proof  of  summonB). 

Pnictiee  Aet  f  2R. —  3  C.  193,  196  (applied);  5  C.  58,  56  (con- 
strued);  6  C.  85,  87  (construed);  6  C.  416  (construed);  7  C. 
279.  280  (construed);  9  C.  315,  321  (construed);  11  C.  872.  878, 
379  (construed);  14  C.  117,  118,  120,  73  A.  D.  632  (construed); 
23  C.  78,  79  (construed);  28  C.  151,  153  (construed);  31  C.  288, 
340  (construed);  34  C.  391,  403,  404,  94  A.  D.  742  (construed); 
4S  C.   455,   465    (construed). 

As  to  action  airainst  associates  In  business,  see  Kerr's  Cyc. 
C.  C.  P.  I  388  and  note. 

As  to  affidavit  of  service  part  of  judsrment-roll.  see  Kerr's 
Cyc.  C.  C-  P.  I  670  and  note. 

As  to  alias  summons  in  justices'  court,  see  Kerr's  Cyc.  C. 
C.  P.  11  846,  847  and  notes. 

As  to  amended  complaint,  service  of  copy  of,  see  Kerr's  Cyc. 
C.  C.  P.  i  472  and  note. 

As  to  amendment  of  returns  of  process,  see  13  A.  D.  173. 

As  to  appearance  curing*  want  of  service,  see  Kerr's  Cyc.  C. 
C.  P.  i  681  and  note. 

As  to  appearance  equivalent  to  personal  service,  see  Kerr's 
C!yc  C.  C.  P.  I  416  and  note. 

As  to  application  of  this  section  to  justices'  court,  see  Kerr's 
Cyc.  a  C.  P.  I  849  and  note. 

As  to  copy  of  complaint,  failure  to  serve  no  grround  for  de- 
murrer, see  Kerr's  Cyc.  C.  C.  P.   I  430  and  note  par.   12. 

As  to  coroner  to  execute  process  when  sheriff  is  a  party,  see 
Kerr's  Cyc.  Pol.  C.  1 4191  and  note;  also  County  (Jovernment 
Act  I  104.  Hen.  G.  L.,  p.  217. 

As  to  costs  where  summons  served  by  person  other  than  sher- 
iff, see  Act  March  10.  1891,  Stats,  and  Amdts.  1891,  p.  66,  Hen. 
6.  L.,  p.   187. 

As  to  defects  In  service  of  process,  see  61  A.  8.  485. 

As  to  dismissal  of  action  unless  summons  served  and  returned 
within   three  years,  see  Kerr's  Cyc.  C.  C.  P.  I  581  and  note. 

As  to  elisor,  when  to  execute  process,  see  Kerr's  Cyc.  Pol.  C. 
14192  and  ^ote;  also  County  (Sovernment  Act  1 105,  Hen.  O.  L., 
p.  217. 

As  to  false  return  of  service,  judcrm^nt  upon,  see  19  A.  D.  187. 

As  to  fee  for  service  by  person  other  than  sheriff,  see  Stats. 
1891.  p.  66,  Hen.  Q.  L.,  p.  187. 

As  to  fees  of  officers,  see  County  (Government  Act,  Hen.  O.  L., 
p.  189. 

As  to  Jurisdiction  from  time  of  service  of  summons,  see  Kerr's 
Cyc.  C.  C.  P.  I  416  and  note. 

As  to  justiflcation  of  officers  by  process,  see  21  A.  D.  190. 

As  to  manner  of  service  of  summons,  see  Kerr's  Cyc.  C.  C.  P. 
1411  and  note. 
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As  to  necessity  to  return  summons  within  three  years,  see 
Kerr's  Cyc.  C.  C.  P.   §  581   subd.   7  and  note. 

As  to  omission  of  some  act,  effect  of,  see  61  A.  S.  492. 

As  to  person  upon  whom  service  may  be  made,  see  61  A.  S. 
4dO. 

As  to  persons  by  whom  service  may  be  made,  see  61  A.  S. 
490. 

As  to  place  of  service,  see  61  A.  S.  489. 

As  to  "process"  and  "notice,"  see  Hen.  O.  L.,  p.  215,  I  88. 

As  to  process  of  superior  court  extending  to  all  parts  of 
state,  see  Const  1879,  art.  IV,  §  5,  Hen.  Q.  L.,  p.  Ixxxll,  and  Kerr's 
Cyc.  C.  C.  P.  I  78  and  note. 

As  to  proofs  of  service  of  summons,  see  Kerr's  Cyc.  C.  C.  P. 
S  415  and  note. 

As  to  relief  from  Judgement  where  no  personal  service,  see 
Kerr's  Cyc.  C.  C.  P.  {  743  and  note. 

As  to  return  of  process  by  mall  to  another  county,  see  Kerr's 
Cyc.  Pol.  C.  I  4177,  and  County  Government  Act,  |i  88  et  seq.. 
Hen.  a.  L.,  pp.   189,   215. 

Same  —  Delay  in  making  —  Liability. —  See  Kerr's  Cyc  PoL  C. 
I  4179  and  note. 

As  to  return  of  process  by  sheriff  —  Prima  facie  evidence,  aee 
Kerr's  Cyc.  Pol.  C.  |4178  and  note;  also  County  Governaient 
Act  S  91,  Hen.  G.  L.,  pp.   189,  216. 

Same  —  By  deputy  sheriff. —  See  19  L.   177. 

Same  —  How  made  in  another  county. —  See  Kerr's  Poeket 
Pol.  C.  i  4177. 

As  to  return  of  summons  In  forcible  entry  or  detainer,  see 
Kerr's  Cyc.  C.  C.  P.  f  1166  and  note. 

As  to  right  to  break  and  enter  door  to  serve  summons,  see 
44  U  435. 

As  to  right  to  enter  house  to  serve  process,  see  25  A.  D.  171. 

As  to  service  by  publication,  see  Kerr's  Cyc.  C.  C.  P.  f  |  412, 
413  and  notes. 

As  to  service  of  process,  unexecuted,  on  death  of  slierifl.  see 
County  Government  Act  |  103,  Hen.  G.  !•.,  p.  217. 

As  to  service  of  summons  by  constable,  see  Kerr's  Pocket 
Pol.  C.  I  4814. 

As  to  service  of  summons  by  coroner,  see  Kerr's  Cya  Pol.  C. 
f  4191  and  note. 

As  to  service  of  summons  by  elisor,  see  Kerr'a  Cyc.  Pol.  C. 
i  4192  and  note. 

As  to  service  of  summons  by  sheriff,  see  Kerr's  Cyc,  Pol.  C. 
114176,  4187  and  notes. 

As  to  service  on  corporation,  see  Kerr's  Cyc.  C.  C.  P.  {411 
and  note;  also  66  A.  D.  119. 

As  to  sheriff  —  Acting  by  deputy,  see  8  I*  440. 
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Same  —  Duty  to  serve  and  return  procesa. —  See  Kerr's  Cyc 
Pol.  C.  i§  4176  et  seq.  and  notes;  also  Hen.  G.  L...  p.  215,  if  88  et 
seq. 

Same  —  Liability  on  failure  to  make  return  of  process. —  See 
Kerr's  Cyc.  Pol.  C.  %  4179  and  note;  also  County  Oo'vernment 
Act  {  92.  Hen.  G.  Lu.  pp.   189.  216. 

As  to  summons  —  After  Judgrment,  see  Kerr's  Cyc  C.  C.  P. 
li  990,  991  and  notes. 

Same  —  By  whom  and  how  served,  and  return  In  Justices' 
court. —  See   Kerr's   Cyc.   C.   C.   P.   |  840   and   note. 

Same  —  In  action  to  quiet  title. —  See  Kerr's  Cyc.  C.  C.  P.  I  7R0 
and  note. 

Same  —  In  forcible  entry  or  detainer. —  See  Kerr's  Cyc.  C.  C.  P. 
ii  1]6«.  1167  and  notes. 

Same — Included  in  "process". —  See  Kerr's  Cyc.  Pol.  C.  14175 
and  note. 

As  to  time  for  return,  limitation  of,  see  Kerr's  Cyc.  C.  C.  P. 
IS81  and  note. 

As  to  time  of  service  of  summons,  see  61  ▲.  8.  487;  18  L.  337. 

As  to  trespass  for  breaking  into  dwelUner-house  to  serve  sum- 
mons, see  44  Li.  486. 

Aa  to  waiver  of  summons,  see  Kerr's  Cyc.  C.  C.  P.  f  406  and 
note. 

i  IlL  SUMMONS,  HOW  SEBTEP*  The  summons  must  be 
served  by  delivering  a  copy  thereof,  as  follows: 

1.  If  the  suit  Is  agaioHt  a  corporation  formed  under  the 
laws  of  this  state:  to  the  president  or  other  head  of  the 
corporation,  secretary,   cashier,  or  managing  agent  thereof. 

2.  if  the  svit  l8  against  h  foreign  corporation,  or  a  non- 
resident Joint  stock  company  or  association,  doing  business 
and  having  a  managing  or  business  agent,  cashier,  or  sec- 
retary within  this  state:  to  such  agent,  cashier,  or  secretary. 

3.  If  against  a  minor,  under  the  age  of  fourteen  years. 
residing  within  this  state:  to  such  minor,  personally,  and 
also  to  his  father,  mother,  or  guardian;  or  if  there  be  none 
within  this  state,  then  to  any  person  having  the  care  or 
coDtrol  of  such  minor,  or  with  whom  he  resides,  or  in  whose 
service  he  is  employed. 

4.  If  attest  a  perfM>n  residing  within  this  state  who  has 
been  judicially  declared  to  be  of  unsound  mind,  or  incapable 
of  conducting  his  own  affairs,  and  for  whom  a  guardian  has 
lieen  appointed:  to  such  person,  and  also  to  his  guardian. 
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5.  If  against  a  covntj,  city,  or  town:  to  the  president  of 
the  board  of  supervisors,  president  of  the  council  or  trus- 
tees, or  other  head  of  the  legislative  department  thereof. 

6.  In  all  other  cases  to  the  defendant  personally. 

History X  Enacted  March  11,  1872,  re-enactment  of  |  29  of 
Practice  Act,  adding  pars.  2  and  5:  amended  March  24.  1874, 
Code  Amdts.  1873-4,  p.  298. 

See  Kerr's  Cyc.  C.  C.  P.  for  21  pars,  annotation. 

Cod«  •action. —  51  C.  615,  617  (construed);  53  C.  737,  740  <con> 
strued);  59  C.  471,  473  (construed):  69  C.  490,  493  (what  return 
is  proof  of  service);  64  C.  529,  597,  2  P.  418,  463  (ciled);  6«  C. 
53,  4  P.  943  (construed);  66  C.  311,  314,  315,  5  P.  490  (construed): 
79  C.  103,  104,  21  P.  609  (subd.  1  cited);  80  C.  490,  499,  22  P. 
227  (subd.  3  cited);  87  C.  530,  531,  25  P.  691.  692  (construed):  S7 
C.  388.  397,  33  A.  S.  198.  30  P.  586,  32  P.  452  (construed);  120  C 
421,  430.  52  P.  708  (construed);  127  C.  67.  68,  69,  59  P.  300  (con- 
strued); 128  C.  330,  332,  60  P.  854  (cited  with  {415.  as  to  ser- 
vice on  corporation,  and  return);  184  C.  626,  683.  86  A.  S.  296, 
66  P.  851,  55  L.  856  (no  valid  judgrment  afirainst  insane  person 
unless  he  has  been  served  with  summons);  139  C.  176,  177.  178. 
72  P.  908  (construed);  143  C.  19,  21.  76  P.  708  (sufficient  service 
of  citation,  what  is);  148  C.  577,  580,  113  A.  S.  308.  84  P.  47 
(applied);  2  C.  A.  582,  585,  586,  589,  84  P.  289  (construed  and 
applied);  3  C.  A.  32,  33,  84  P.  216  (subd.  2  cited);  49  F.  297. 
303  (applied,  and  citizenship  of  corporations  for  purposes  of 
Jurisdiction  discussed);  61  F.  618,  619  (service  of  process  upon 
foreign  railroad  company  by  service  on  a  person  as  "manaerinfir 
and  business  ag^ent "  of  said  defendant  though  he  was  never 
directly  designated  as  its  agent);  72  F.  566,  667  (applied  to 
service  upon  agent  of  foreign  insurance  corporation);  100  F. 
738,  740,  743  (applied  in  a  transitory  action  against  a  railroad 
company,  for  a  tort  committed  in  another  state);  104  F.  €84, 
686  (what  constitutes  a  managing  or  business  agent);  149  P. 
622,  623,  624  (two  ways  In  which  a  foreign  insurance  company- 
may  be  served  with   process). 

Practice  Act  f  29. —  3  C.  247,  248  (construed);  6  C.  186,  187 
(construed);  9  C.  616,  637,  638  (construed);  10  C  343.  844  (con- 
strued); 16  C.  387,  388  (construed);  20  C.  81,  82  (in  some  cases 
service  may  be  made  by  publication);  38  C.  161,  153,  154  (con- 
strued); 41  C.  616,  618  (construed);  51  G.  616,  617  (minor,  how 
to  be  served);  53  C.  737,  741  (service  upon  person,  though  al- 
leged to  be  insane,  must  be  made  upon  liim  personally,  unless 
he  has  been  Judicially  declared  insane);  64  C.  629, '597,  2  P.  418 
(service  on  minor  of  fourteen  years  of  age). 

As  to  action  against  vessels,  service  in,  see  Kerr's  Cyc.  C 
C   P.  i  816  and  note. 
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As  to  aRent  or  officer  of  corporation,  service  on,  see  32  L. 
448:  brief  S2  JL.   764. 

As  to  application  of  this  section  to  Justices'  court,  see  Kerr's 
Cyc.  a  C  P.  I  S49  and  note. 

As  to  associates  In  business,  service  of  summons  on,  see  Kerr's 
Cyc:  C.  C.  P.  i  388  and  note. 

As  to  commissioner  for  service,  failure  to  appoint  by  foreiirn 
corporation,  see  Kerr's  Cyc  C.  C.  S  405  and  note;  also  38  Ii.  546. 

As  to  corporation,  service  of  process  on,  see  66  A.  D.  119; 
61  A.  &  490:  50  L.  677. 

As  to  defective  summons,  effect  of  on  jurisdiction,  see  Kerr's 
Cyc.  C.  C  P.  f  416  and  note  par.  7. 

As  to  defendant  out  of  state,  service  upon»  see  Kerr's  Cyc. 
C.  C.  P.  S  412  and  note. 

As  to  defunct  corporation,   service  on  officer,   see  31   L.   706. 

As  to  delay  of  service  of  summons,  see  Kerr's  Cyc.  C.  C.  P. 
I  416  note  par.  8. 

As  to  different  kinds  of  service  to  be  strictly  made,  see  Kerr's 
Cyc.  C.  C.  P.  I  416  note  par.  9. 

As  to  divorce  cases,  service  of  summons  in,  see  briefs  3?  L. 
783;  40  U  128. 

An  to  forelsrn  corporation  —  As  to  service  on  officer  of  tern* 
porarlly  in  state*  see  89  L.  548. 

Same  —  Service  in  another  state  on,  not  sustain  personal  Judgr- 
ment. —  See   22   L.    49. 

Same  —  Service  on,  generally. —  See  Kerr's  Cyc.  Pol.  C.  I  616 
and  note;  also  23  L*.  490;  briefs  39  IL.  548;  44  L.  115,  442;  45  L. 
€22;  49  L..    78.  « 

As  to  infant,  necessity  of  actual  service  upon,  see  45  A.  S. 
630:  28  "U   847. 

As  to  infant  or  incompetent,  service  on  gruardian,  see  Kerr's 
Cyc.  C.  C.  P.  1 1722  and  note;  also  61  A.  S.  492. 

As  to  infant,  service  on  in  same  manner  as  upon  defendant 
sui  juris,  see  54  A.  S.  56,  80  L.  707. 

As  to  insurance  commission  for  forelgrn  corporation,  service 
on.  see  note  23  L.  499;  briefs  38  L.  547;   50  L.  538. 

As  to  judgment  after  personal  service  on  forelgrner,  see  82  L. 
236. 

As  to  juderment  in  action  to  recover  money  only  where  per- 
sonal service  not  possible,  see  10  L.  604-506. 

As  to  Judgrment  showing  lack  of  service,  see  11  A.  S.  808,  3  L. 
129. 

As  to  managing  agent  in  charge  of  business  office,  service  on, 
see  23  I4.  490,  49  L.  77;  also  23  L.  496. 

As  to  necessity  of  personal  service  to  justify  judgment,  see 
brief  45  L..  258. 

Ab  to  proceeding  when  several  defendants  and  part  only 
served,  see  Kerr's  Cyc.  C  C.  P.  I  414  and  note. 
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Ab  to  proof  of  serylce,  see  Kerr's  Cyc.  C.  C.  P.  I  416  and  note. 

As  to  relief  from  judgrment  after  defective  service  of  siim^ 
mens,  see  17  L.  66. 

As  to  return  of  service  of  summons  —  How  made. —  See  Kerr's 
Cyc.  C.  C.  P.  416  and  note. 

Same  —  Same  —  By  deputy  sheriff. —  See  19  L.  177-179. 

As  to  service  by  telegraph,  see  Kerr's  Cyc.  C  C.  P.  §1017 
and  note. 

As  to  service,  expense  of  included  in  costs,  see  Kerr's  Cyc. 
C.  C.  P.  f  1021  and  note. 

As  to  sufficiency  of  service,  see  Kerr's  Cyc.  C.  C.  P.  ff  415, 
416  and  notes. 

As  to  summons,  return  of,  see  Kerr's  Cyc.  C.  C.  P.  f  416  and 
note. 

As  to  summons,  service  of  by  tolesrraph,  see  Kerr's  Cyc  C. 
C.  P.  8  1017  and  note. 

As  to  validity  of  personal  Judgrment  on  constructive  service 
ag^alnst  non>resfdents,  see   16  L.   231. 

M12.  PUBLICATION  OF  SUMMONS,  WHEN  DEFEND- 
ANT  18  ABSENT  FROM  STATE,  CONCEALED,  OB  IS  A 
FOBEIGN  COBFOBATION  HAVING  NO  AGENT,  ETC.  Where 
the  person  on  whom  service  is  to  be  made  resides  out  of  the 
state;  or  has  departed  from  the  Btate;  or  cannot,  after  due 
diligence,  be  found  within  the  state;  or  conceals  himself  to 
avoid  the  service  of  summons;  or  is  a  foreign  corporation 
having  no  managing  or  business  agent,  cashier  or  secretary 
within  the  state,  and  the  fact  appears  by  affidavit  to  the 
satisfaction  of  the  court,  or  a  Judge  thereof;  and  it  also 
appears  by  such  affidavit,  or  by  the  verified  complaint  on 
file,  that  a  cause  of  action  exists  against  the  defendant  in 
respect  to  whom  the  service  is  to  be  made,  or  that  he  Is  a 
necessary  or  proper  party  to  the  action;  or  when  it  appears 
by  such  affidavit,  or  by  the  complaint  on  file  herein,  that 
it  is  an  action  which  relates  to  or  the  subject  of  which 
is  real  or  personal  property  in  this  state,  in  which  such 
person  defendant  or  foreign  corporation  defendant  has  or 
claims  a  lien  or  interest,  actual  or  contingent,  therein,  or 
in  which  the  relief  demanded  consists  wholly  or  in  part  In 
excluding  such  person  or  foreign  corporation  from  any  inter- 
eat  therein,  such  court  or  Judge  may  make  an  order  that 
the  service  be  made  by  the  publication  of  the  summons» 
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[WkeM  in  tUs  steto  and  ennnnt  be  fnnnd.]  Provided,  that 
where  service  is  sought  to  be  made  nvcm  a  person  who  can- 
not, after  due  diligence,  be  found  within  the  state  it  must 
first  appear  to  the  court  by  the  affidavit  aforesaid  that  there 
lias  not  been  filed,  on  b^alf  of  such  person,  in  the  county 
where  sneh  action  is  pending,  the  certificate  of  residence  pro- 
vided for  by  section  one  thousand  one  hundred  and  sixty- 
three  of  the  Civil  Code  in  the  county  in  which  the  action 
is  brought;  or  that  said  certificate  was  so  filed  and  that  the 
defendant  cannot  be  found  at  the  place  named  In  said  cer- 
tificate, which  latter  fact  must  be  made  to  appear  by  the 
certificate  of  the  sherifT  of  the  county  wherein  said  defend- 
ant claims  residence  in  and  by  said  certificate  of  residence, 
and  which  certificate  of  said  sheriff  must  show  that  service 
of  said  summons  was  attempted  upon  said  defendant  at  the 
place  named  in  said  certificate  of  residence  but  that  said 
defendant  was  not  to  be  found  thereat. 

Hlstwryi  Enacted  March  11.  1872,  re-enactment,  with  addi- 
tions, of  f  SO  of  Practice  Act;  amended  Biarch  26,  1880,  Code 
Arodts.  1880  (C.  C.  P.  pt),  p.  13;  March  23,  1893,  Stats,  and 
Amdts.  1893,  p/  286;  by  Code  Commission,  Act  March  8.  1901, 
Stats,  and  Amdts.  1900-1,  p.  180,  act  held  unconstitutional,  see 
history,  I  5  ante;  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  141. 

See  Kerr's  Cyc.  C.  C.  P.  for  49  pars,  annotation. 

Code  aectloa. —  64  C.  229,  230,  30  P.  806  (construed);  64  C. 
529.  597,  2  P.  418,  468  (cited);  67  C.  18,  19,  6  P.  849  (cited);  68 
C.  82,  87,  8  P.  679  (cited);  70  a  431,  433,  436,  11  P.  662,  663 
(construed);  72  a  65,  68,  69,  72,  1  A.  S.  34,  13  P.  73,  74  (con- 
strued); 73  C.  699,  600,  16  P.  302  (applied);  76  C.  610.  611,  612, 
614.  18  P.  777,  778.  779,  780  (construed);  76  C.  646,  647,  18  P. 
854  (construed);  86  C.  680,  583,  684,  21  A.  &  67,  26  P.  61.  52 
(construed);  92  C.  844,  346,  356,  27  A.  8.  143,  28  P.  663,  666,  16 
U  361  (construed);  99  C.  824,  326,  826.  88  P.  1091  (construed); 
101  C  671,  673,  86  P.  9  (affidavit  and  order  are  not  part  of 
Judgment-roll);  109  a  260,  264,  41  P.  1033  (cited):  115  C.  266, 
276,  277.  56  A.  8.  97,  47  P.  37,  87  L.  626  (referred  to);  116  C. 
689,  691,  692.  47  P.  698  (construed):  119  C.  283.  290,  299,  301. 
63  A.  &  108,  51  P.  2,  542  (construed);  137  C.  420,  426.  70  P.  299 
(construed):  137  C.  651,  665.  66  P.  216,  70  P.  732  (construed); 
138  C.  445,  446,  448,  71  P.  498  (construed);  144  C.  410.  415,  77  P. 
1007  (construed):  144  C.  785,  787,  78  P.  240  (construed);  148  C. 
677,  580,  118  A.  8.  308,  84  P.   47   (applied  with  other  sections); 
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149  C.  482,  484,  86  P.  1082  (service  of  eummons  on  foreign  cor- 
poration by  service  upon  secretary  of  state  Is  authorized  by 
act  of  March  17,  1899);  150  C.  289.  310,  822,  88  P.  856,  8  Li.  N.  a 
692  (considered  In  connection  with  notice  required  to  be  srlven 
in  act  to  establish  land  titles  in  case  of  loss  of  records);  151  C. 
40,  44,  90  P.  129  (service  of  notice  under  the  "Torrens  Law," 
must  be  personal  except  where  this  section  and  1 4 IS  authorises 
service  by  publication);  161  C.  609.  614,  91  P.  324  (service  may 
be  made  by  publication  when). 

Practice  Act  ISO. —  6  C.  466,  466  (construed);  6  C.  197,  201 
(construed);  9  C.  107,  111  (construed);  9  C.  616,  618  (construed): 
12  C.  288.  285  (construed);  20  C.  81,  82,  83  (construed);  26  C. 
149,  162  (is  in  derogratlon  of  common  law  and  to  be  strictly 
construed);  30  C.  610,  611,  617  (construed);  31  C.  842,  851  (con- 
strued); 34  C.  391.  403,  94  A.  D.  742  (construed);  37  C.  458.  464 
(construed);  44  C.  355,  361  (construed);  47  C.  144,  145  (con- 
strued); 64  C.  629,  597,  2  P.  418  (no  service  of  summons  or 
complaint  on  mother  or  other  person  havlngr  minors  in  charge 
is  required  when). 

As  to  affidavit  for  service  by  publication  a  part  of  Judgement- 
roll,  see  Kerr's  Cyc.  C.  C.  P.  {  670  and  note. 

As  to  affidavit  of  publication,  see  66  A.  S.  589;  86  Lb  451. 

As  to  affidavit  to  prove  publication,  see  Kerr's  Cyc.  C.  C.  P. 
I  2010  and  note. 

As  to  affidavits  without  title  of  action,  see  I^err's  Cyc.  C.  C. 
P.  I  1045  and  note. 

As  to  application  of  this  section  to  justices'  court,  see  Kerr's 
Cyc.  C.  C.  P.  i  849  and  note. 

As  to  constructive  or  substituted  service  grivlnsr  jurisdiction 
to   foreclose  Hen,   see   17   L.   351. 

As  to  decree  of  alimony  In  case  of  service  of  summons  by 
publication,  see  54  A.  S.  604;  82  L.  289;  also  note  19  Ij.  814-831. 

As  to  divorce,  effect  of  service  by  publication  in,  see  Kerr'a 
Cyc.  C.  C.  P.  1416  note  pars.  10,  11,  12,  13. 

As  to  juderment  after  failure  to  answer,  see  Kerr's  Cyc  C, 
C.  P.  S  585  and  note. 

As  to  judgement  rendered  without  Jurisdiction  on  merely  sub- 
stituted service,  see  brief  44  L.  802. 

As  to  manner  of  publication,  see  Kerr's  Cyc.  C.  C.  P.  I  414  and 
note. 

As  to  proof  of  service  by  affidavit,  see  Kerr's  Cyc.  C.  C.  P. 
f  2009  and  note. 

As  to  proof  of  service  by  publication,  see  Kerr's  Cyc.  C.  C. 
P.   I  415  and  note. 

As  to  publication  of  cliangred  names,  see  Kerr's  Cyc.  C.  C,  P. 
I  1279  and  note. 
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Ab  to  publication  of  summoiiB  in  escheat  proceediniTs*  see 
Kerr'a  Cyc.  C.  C.  P.  f  1269  and  note 

Ab  to  service  by  publication  —  In  partition,  see  Kerr's  Cyc. 
a  C  P.  I  767  and  note. 

Same  —  Not  authorizing  personal  Judsments. —  See  29  A.  S. 
8S0;  14  I4.  662. 

As  to  service  on  unknown  or  non-resident  parties  in  par- 
tition, see  Kerr's  Cyc.  C.  C.  P.  I  767  and  note. 

As  to  summons  to  unknown  parties  in  suit  to  quiet  title,  see 
Kerr's  Cyc  C  C  P.  §  760  and  note. 

As  to  validity  of  personal  judgments  rendered  upon  construc- 
tive service  of  process,  see  briefs  30  U  628;  S2  U  82.  289;  88  L. 
78S:  17  PI.  &  Pr.   29,  39. 

As  to  verification  of  pleading,  see  Kerr's  Cyc.  O.  C.  P.  f  446 
and  note. 


j  1 41S.    MAKirEB  OF  PUBLICATIOIC.    The  order  must  direct 

I  the  publication  to  be  made  In  a  newspaper,  to  be  designated, 
I  as  most  likely  to  give  notice  to  the  person  to  be  served,  and 
1  for  such  length  of  time  as  may  be  deemed  reasonable,  at 
{  least  once  a  week;  but  publication  against  a  defendant  resid- 
I  ing  out  of  the  state,  or  absent  therefrom,  must  not  be  less 
'        than  two  months.     In  case  of  publication. 

Where  the  residence  of  m  non-resident  or  absent  defend* 

ait  Is  known,  the  court  or  judge  must  direct  a  copy  of  the 

I        summons  and   complaint   to   be   forthwith   deposited   In   the 

post-office,  directed  to  the  person  to  be  served,  at  his  place 

of  residence.    When  pabllcation  is  ordered, 

Pemonnl  serrlce  of  a  eopy  of  tke  snmnions  and  complaint 
oit  of  the  state  is  equivalent  to  publication  and  deposit  in 
the  post-office,  and  in  either  case  the  service  of  the  sum- 
mons is  complete  at  the  expiration  of  the  time  prescribed 
by  the  order  for  publication. 

Hist«ryi  Bnacted  March  11,  1872,  founded  upon  $  31  of  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  299; 
by  Code  Commission,  Act  March  8,  1901.  Stats,  and  AmdtB. 
1900-1.  p.  131,  act  held  unconBtitutlonal,  see  history,  |  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  27  pars,  annotation. 

Cede  scetiOM^-67  C.  18,  19,  6  P.  849  (cited);  68  C.  82,  87. 
8  P.  «79  (cited);  72  C  <6,  68.  69.  72,  1  A.  S.  34,  18  P.  73,  74,  76 
(construed);  76  C.  610,  614,  615,  18  P.  777,  780  (construed);  78  C. 
34.  35.   37.   12   A.   S.    17.    20   P.    147    (construed);    86   C.    580,    688'. 
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21  A.  S.  67,  26  P.  51,  62  (construed);  92  a  844,  866,  27  A.  &  X4S. 
28  P.  668,  666,  16  L.  861  (cited);  101  C.  246,  248,  249,  S&  P.  766, 
766  (construed);  116  C.  91,  98,  47  P.  927  (construed);  188  a 
459,  460,  66  P.  974  (construed):  137  C.  420,  426,  70  P.  299  (con- 
strued In  connection  with  1 412,  in  considering  sufficiency  of 
affidavit  for  publication);  1^4  C.  422,  428,  424,  77  P.  998  (con- 
strued); 144  C.  487,  490,  77  P.  1048  (cited);  148  C.  577.  580,  IIS 
A.  S.  808,  84  P.  47  (applied  with  other  sections);  160  C.  889, 
322.  88  P.  366.  8  L.  N.  a  692  (considered  with  respect  to  notice 
required  to  be  griven  in  act  to  establish  land  titles);  161  C. 
40.  44,  90  P.  129  (service  of  notice  under  the  "Torrens  Law" 
must  be  personal  except  where  If  412,  418  authorizes  service 
by  publication). 

Pnietice  Act  1 81. —  1  C.  167,  176  (referred  to);  5  C.  466.  466 
(construed);  6  C.  176.  182,  184  (construed):  9  C.  107.  108.  112 
(construed);  12  C.  100,  102,  108  (construed):  28  C.  86,  90.  91 
(construed);  26  C.  149,  162,  163.  154,  166  (construed);  27  a  296. 
299  (construed);  81  C.  342.  361  (construed);  32  C.  847,  350.  363 
(construed);  34  C.  391.  404,  94  A.  D.  742  (construed). 

As  to  divorce,  publication  in,  see  Kerr's  C^c  G.  C.  P.  I  416 
and  note. 

As  to  Judgment  after  service  by  publication  for  non-resident, 
see  14  L.   662;  also  35  L.  70. 

As  to  judgrment  by  default,  see  Kerr's  Cyc.  C.  C.  P.  I  685  subd. 
S  and  note;  6  PI.  &  Pr.  1  et  seq.;  30  Gent.  "Dig.  col.  209,  fS  161- 
840. 

As  to  Jurisdiction  after  service  by  publication,  see  Kerr's 
Cyc.  C.  C.  P.  (416  and  note. 

As  to  proof  of  publication,  see  Kerr's  Cyc.  C.  C.  P.  f|  415, 
2010.  2011  and  notes. 

As  to  proof  of  service  by  affidavit,  see  Kerr's  Cyc.  C.  C2.  P. 
I  2009'  and  note. 

As  to  service  by  publication  of  summons  in  proceedings 
aerainst  delinquent  purchasers  of  land  from  Che  state,  see 
Kerr's  Cyc.  Pol.  C.  |  8649  and  note. 

MU.    PROCEEDINGS  WHERE  THERE   ARE   SEVERAL 

DEFENDANTS,  AND  PART  ONLY  ARE  SERVED.    When  the 

action  is  against  two  or  more  defendants  jointly  or  severally 

liable  on  a  contract,  and  the  summons  is  served  on  one  or 

more,   but   not   on   all   of   them,   the   plaintiff   may   proceed 

against  the  defendants  served  !n  the  same  manner  as  if  they 

were  the  only  defendants. 

Hlatoryi  Enacted  March  11,  1872,  founded  upon  {82  of  Prac- 
tice Act. 
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See  Kerr's  Cyc.  C.  C.  P.  for  23  pars,  annotation. 

Code  ■ectloa. —  50  C.  530.  532  (construed);  58  C.  605»  607 
(cited):  67  C.  143.  146,  147.  7  P.  413  (construed);  68  C.  422.  426. 
427,  428.  9  P.  727.  729  (construed);  69  C.  616.  621,  11  P.  456,  469 
(cited);  69  C.  456,  458.  10  P.  785  (applied);  70  C.  108.  114.  9  P. 
180,  11  P.  599  (construed);  70  C.  408.  406,  59  A.  S.  428,  11  P. 
»83,  834  (cited);  73  C.  389,  391,  16  P.  20.  21  (referred  to);  75  C. 
590,  693,  17  P.  708.  709  (construed);  94  C.  297,  299,  29  P.  605,  506 
(referred  to);  103  O.  204,  207.  37  P.  218,  219  (cited);  125  C.  266. 
270,  57  P.  996  (cited);  136  C.  301,  302,  68  P.  817  (construed); 
144  C.  8.  4.  77  P.  662  (referred  to);  148  C.  577,  580.  113  A.  S. 
308.  84  P.  47  (applied  with  other  sections);  150  C.  772,  774.  90 
P.   118  (cited);  40  F.  609.  610  (applied). 

PnMtlee  Aet  {82, —  1  C.  167.  168  (construed);  2  C.  88.  89  (con- 
strued); 6  C.  188  (supersedes  common-law  remedy  of  outlawry); 
10  CX  512.  513  (construed);  12  C.  349.  351  (construed);  17  C. 
564.  566  (construed):  85  C.  602,  605  (cited);  39  C.  93,  95  (con- 
strued); 50  C.  530.  532  (applied):  67  a  143,  146.  7  P.  413  (does 
not  authorize  what  Judgment  in  action  against  copartners); 
68  C  422.  426.  427.  9  P.  727  (was  basis  of  this  section). 

As  to  action  against  business  associates,  see  Kerr's  Cyc.  C. 
C  P.  I  888  and  note. 

As  to  action  acrainst  different  parties  to  commercial  paper  or 
insurance  policies,  see  Kerr's  Cyc  C.  C.  P.  f  383  and  note. 

As  to  appearance  equivalent  to  service,  see  Kerr's  Cyc.  C. 
a  P.  if  416,  1014  and  notes. 

As  to  costs  where  defendant  does  not  answer  in  action  to 
quiet  title,  see  Kerr's  Cyc  C.  C.  P.  |  739  and  note. 

As  to  entry  of  default  for  failure  to  answer,  see  Kerr's  Cyc. 
C.  C  P.  if  432.  585,  872  and  notes. 

As  to  how  defendants  are  served,  see  Kerr's  Cyc.  C.  C.  P. 
f  I  410,  411  and  notes. 

As  to  jolnlnsr  persons  severally  liable  upon  Instrument,  see 
Kerr's  Cyo.  C.  C.  P.  I  883  and  note. 

As  to  Joint  debtors  after  Judfi^ment,  proceedings  against,  see 
Kerr's  Cyc  C.  d  P.  SS  989,  2010,  2011  and  notes. 

As  to  Jud^rment  against  only  one  of  two  joint  tort-feasors, 
see  22  Lw  261. 

As  to  Judgment  against  principal  only  on  Joint  bond,  see 
84  A.  a  880,  19  L.  500. 

As  to  Judgrment  against  some  defendants,  proceedings  con- 
tinulngr  aigrainst  the  others,  see  Kerr's  Cyc.  C.  C.  P.  I  679  and 
notsu 

As  to  Judgment  by  default  against  one  only  of  several  par- 
ties to  joint  contract,  see  13  L.  649. 

As  to  Judgment  on  Joint  liability,  effect  as  to  person  not 
served,  see  1  L.   811. 
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As  to  Judfirment  void  for  lack  of  process,  see  45  A.  S.  872,  2S 
I4.  120. 

As  to  Judgrment  without  opportunity  to  be  heard,  see  11  A.  S. 
808,  S  L.  620. 

As  to  non-abatement  of  action,  by  death,  marriage  or  other 
disability,  see  Kerr's  Cyc.  C.  C.  P.  |  885  and  note. 

As  to  ordering:  other  parties  broug'ht  in  as  defendants,  see 
Kerr's  Cyc.  C.  C.  P.  i  389  and  note;  also  ante  |  878  and  note. 

As  to  partners  under  fictitious  names  filing:  certificate,  see 
Kerr's  Cyc.  C.  C.  i|  2466  et  seq.  and  notes. 

As  to  proof  of  service,  see  Kerr's  Cyc.  C.  C.  P.  ||  415.  200S- 
2011  and  notes. 

As  to  release  of  joint  debtors  not  a  dischargre  of  others,  see 
Kerr's  Cyc.  C.  C.  §1643  and  note. 

As  to  relief  from  Joint  Judgrment  where  some  defendants  are 
not  served,  see  13  Li.  689. 

As  to  relief  to  plaintiff  if  there  be  no  answer,  see  Kerr's 
Cyc.  C.  C.  P.  I  680  and  note. 

As  to  service  of  copy  of  complaint,  see  Kerr's  Cyc  C  C.  P. 
II  410,  527  and  notes. 

As  to  service  of  notice  on  tenant  holdiner  over,  see  Kerr's 
Cyc.  C.  C.  P.  I  1162  and  note. 

As  to  service  on  corporation,  see  Kerr's  Cyc.  C.  G.  P.  1411 
and  note. 

As  to  service  on  gruardian,  beinp  equivalent  to  service  on 
ward,  see  Kerr's  Cyc.  C.  C.  P.  1 1722  and  note. 

As  to  substitution  of  another  for  defendant,  see  Kerr's  Cyc 
C  C  P.  I  886  and  note. 

As  to  tenants  in  common  proceeding  agralnst,  see  Kerr's  Cyc 
C.  C.  P.  I  884  and  note. 

I41&.  PROOF  OF  SEBTICE,  HOW  MADE.  Proof  of  the 
service  of  summons  and  complaint  mast  be  as  follows: 

1.  If  served  by  the  sheriff,  his  certificate  thereof; 

2.  If  by  any  other  person,  his  affidavit  thereof;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer,  or 
his  foreman,  or  principal  clerk,  showing  the  same;  and  an 
affidavit  of  a  deposit  of  a  copy  of  the  summons  in  the  post- 
office,  If  the  same  has  been  deposited;  or, 

4.  The  written  admission  of  the  defendant. 

In  case  of  service  otherwise  than  by  publication,  the  cer- 
tificate or  affidavit  must  state  the  time  and  place  of  8ervi<ie. 

nistoryi  Enacted  March  11,  1872,  founded  upon  1133,84  of 
Practice  Act;  amended  by  Code  Commission,  Act  March  8.  1901, 
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Stats,  mnd  Amdta.  19<K>-1,  p.  Itl,  mot  held  unooiuitltutlonal.  see 
history,  f  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  60  pars,  annotation. 

59  C.  490,  492,  493  (construed);  70  a  4S1,  436  (applied  —  erron- 
eously cited  as  1412),  11  P.  662  (erroneously  cited  In  syllabi 
as  f  412).  664  (correct  citation):  72  C.  65.  74.  1  A.  a  34.  18  P. 
73.  77  (construed);  73  C.  599.  600.  16  P.  302,  303  (applied);  76  C 
213.  220.  7  A.  a  146.  151,  16  P.  887  (construed);  92  C.  344.  354. 
35S.  27  A.  a  143.  28  P.  563,  16  L.  361  (applied);  93  C.  600,  607. 
29  P.  220  (applied);  95  C.  652,  653,  80  P.  762  (construed);  99  C. 
204.  206.  S3  P.  853  (cited);  101  C.  571.  578.  36  P.  9  (construed); 
108  C.  619.  522.  42  A.  8.  145.  87  P.  509  (construed);  108  C.  686. 
537.  37  P.  523  (construed);  116  C.  424.  425,  48  P.  270  (construed); 
119  C  283,  301,  68  A.  a  108.  51  P.  2,  542  (construed);  128  C. 
330,  S32.  60  P.  854  (construed);  184  C.  621,  628.  625.  66  P.  872 
(construed);  148  C  677.  580.  118  A.  8.  308.  84  P.  47  (applied 
as   to  proof  of  service). 

Pmctlee  Act  I  83. —  5  C.  449  (construed);  9  C.  815,  821  (con- 
strued); 9  C.  616.  637  (construed);  10  C.  348,  344  (construed); 
11  C.  307.  314  (construed);  11  C.  872,  877  (construed);  88  C.  151, 
153  Cconstrued);  33  C.  505.  512,  514  (construed);  34  C.  391,  404, 
425.  430,  94  A.  D.  742  (referred  to);  37  C.  458.  464  (construed); 
45  C.   455.  463.  464   (construed). 

As  to  affidavit  of  publication,  see  Kerr's  Cyc.  C.  C.  P.  |  413 
and  note. 

As  to  affidavit  of  service,  see  Kerr's  Cyc  C.  C  P.  I  410  and 
note. 

As  to  affidavit  or  proof  of  service  In  Judfirment-roll.  see  Kerr's 
Cyc  C.  C.  P.  I  670  and  note. 

As  to  application  of  this  section  to  Justices'  court,  see  Kerr's 
Cyc.   C.  C.  P.  f  849  and  note. 

As  to  coroner  to  make  service  when  sheriff  a  party,  see  Kerr's 
Cyc  Pol.  C.  S  4191  and  note;  also  40  Cent.  Dlsr.  col.  2586.  i  61; 
coL    2693.  166. 

As  to  coroner,  when  to  act  as  sheriff,  see  Kerr's  Poeket  Pol. 
C.  f  4290. 

As  to  defect  In  proof  of  publication  of  summons,  see  40  Cent 
Diff.  col.  2735.  i  179;  col.  2742,  1183;  17  L.  66. 

As  to  directions  to  sheriff  to  be  written,  see  Pol.  C.  I  485. 

As  to  divorce  case,  absence  of  proof  of  service  of  summons 
on  collateral  attack,  see  33  L.  783. 

As  to  duty  of  sheriff  to  serve  process,  see  Kerr's  Cyc  Pol.  C. 
f  4176  and  note. 

As  to  elisor,  when  court  may  appoint  to  make  service,  see 
Kerr's  Cyc.  Pol.  C.  I  4192  and  note;  40  Cent.  Dlff.  coL  2690.  I  64; 
43  Cent.  I>ig,  col.  3441.  f  106. 
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As  to  Jurisdiction  of  action,  when  acquired,  see  Kerr's  Cyc 
C.    C.    P.    I  416    and    note. 

As  to  Justiflcation  of  sheriff  in  execution  of  regrular  process, 
see  Kerr's  Cyc.  Pol.  C.  §4187  and  note. 

As  to  proof  of  service  by  affidavit,  see  Kerr's  Cyc.  C.  C  P. 
12009  and  note;  40  Cent.  Dig:,  col.  2735.  (1177-180;  col.  2742, 
1183. 

As  to  proof  of  service  being  a  part  of  Judfrment-roll,  see 
Kerr's  Cyc.  C.   C.  P.   S  670  and  note. 

As  to  return  by  sheriff,  see  Kerr's  Cyc.  C.  C.  P.  1 410  and 
note:    40  Cent   Digr.   col.    2702.  ifi  155-162. 

As  to  return  by  sheriff  of  service  of  process  to  another 
county,  see  Kerr's  Pocket  Pel.  C  f  4177. 

As  to  return  of  sheriff  prima  facie  evidence,  see  Kerr's  Cyc. 
Pol.  C.  I  4178  and  note. 

As  to  service  of  papers  on  sheriff,  see  Kerr's  Poekct  PoL  C. 
S4190:   40  Cent.  Vlg.   col.   2588.  SI  60.   61.  66. 

As  to  service  of  summons  by  publication,  see  10  L.  504;  16  Li. 
231.  brief  36  L.  402;  40  Cent.  Digr.  col.  2627.  IS  98  et  seq. 

As  to  service  of  summons  in  justices'  court,  see  Kerr's  Cyc 
C.  C.  P.  I  848  and  note. 

As  to  summons  in  action  to  quiet  title,  see  Kerr's  Cyc.  C. 
C.  P.  I  750  and  note. 

Not  sufficient  in  superior  court,  when. —  See  Kerr's  Cyc.  C. 
C.  P.   1410  note  par.  86. 

§416.    WH£N    JURISDICTION    OK   ACTION    ACQUIBED. 

Prom  the  time  of  the  service  of  the  summons  and  of  a  copy 
of  the  complaint  In  a  civil  action,  where  service  of  a  copy  of 
the  complaint  is  required,  or  of  the  completion  of  the  pub- 
lication when  service  by  publication  is  ordered,  the  court  Is 
deemed  to  have  acquired  jurisdiction  of  the  parties,  and  to 
have  control  of  all  the  subsequent  proceedings.  The  volun- 
tary appearance  of  a  defendant  is  equivalent .  to  personal 
service  of  the  summons  and  copy  of  the  complaint  upon  him. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  %  35  of 
Practice  Act:  amended  March  24,  1874,  Code  Amdts.  1878-4. 
p.  299. 

See  Kerrs  Cyc.   C.   C.   P.   for   103   pars,   annotation. 

Code  Necllon.— 53  C.  737.  740  (construed):  56  C.  629,  630  (con- 
strued): 59  C.  274  (construed):  59  C.  471,  478.  474  (construed); 
60  C.  296,  298,  299  (applied):  64  C.  529.  698.  2  P.  418  (applied): 
67  C.  1.  4,  6  P.  867  (construed):  67  C.  108,  109.  7  P.  179  (con- 
strued); 72  C.  65,  68.  1  A.  S.  34,  13  P.  78   (constniod);  73  C.  599, 
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COO.  15  P.  302  (construed);  75  C.  213.  220,  7  A.  a  1'4<,  16  P. 
887.  889  (construed);  76  C.  287,  289,  17  P.  197  (applied);  75  C. 
376,  378,  17  P.  433  (construed);  84  C.  27,  29,  28  P.  1026  (re- 
ferred to):  87  C.  151.  152.  25  P.  270  (construed);  92  C.  844,  864, 
35S.  27  A.  S.  143.  28  P.  563.  566,  16  I^.  86  (construed);  98  C. 
600,  607,  29  P.  220  (applied);  99  C.  204.  205.  88  P.  858  (referred 
to):  99  C.  416,  417,  37  A.  &  67.  84  P.  102  (construed);  103  C. 
519,  522,  42  A.  a  145,  37  P.  509  (construed);  115  C.  689.  698,  47 
P.  698  (construed);  116  C.  484.  425,  48  P.  870  (construed);  117 
C.  577,  581,  47  P.  602.  49  P.  714  (construed);  122  C.  117.  120. 
54  P.  518  (construed);  122  C.  448,  460,  56  P.  126  (construed  with 
11014):  125  C.  296.  800.  57  P.  1006  (applied);  126  C.  418,  421, 
58  P.  941.  59  P.  296  (construed);  128  C.  22^.  229.  60  P.  686  (con- 
strued); 133  C.  69,  71.  65  P.  142  (Jurisdiction  of  action  on  note 
and  mortsagre);  141  a  658,- 657.  76  P,  315  (construed);  144  C. 
19.  SO,  77  P.  712  (applied);  144  C.  410.  415,  77  P.  1007  (con- 
strued); 98  F.  574,  576  (there  is  no  jurisdiction  of  defendant 
where  his  death  occurs  before  service  of  process);  106  F.  483 
(time  for  petition  for  removal  of  cause  to  federal  court  after 
voluntary  appearance  in  state  court);  176  U.  S.  481,  428.  44 
Lw  ed.  1134,  1187  (Jurisdiction  of  "subsequent  proceedingrs  "  after 
a  defendant's  voluntary  appearance). 

Pmctlce  Aet  |  S6^- 1  C.  24,  29  (construed);  3  C.  421,  424  (con- 
strued); 6  C.  294,  295.  296  (construed);  6  C.  685,  688  (construed); 
7  C  54.  68,  64  (construed);  8  C.  840  (construed);  8  C.  449.  455 
(construed);  8  C.  562,  568  (construed);  9  C.  107,  111  (construed); 
9  C  315.  321  (construed);  11  C.  372,  379  (construed);  12  C.  100, 
108  (construed);  13  C.  191,  200  (construed);  14  C.  117,  120  (con- 
strued); 21  C.  51,  55  (construed);  23  C.  401,  408  (construed); 
30  C  192.  200  (construed);  85  C.  296,  300  (construed);  85  C. 
528.  534  (construed);  39  C.  439,  441  (construed);  42  C.  489»  448 
(construed);  43  C.  886,  888  (construed);  44  C.  157.  161  (con- 
strued); 44  C.  355,  361  (construed);  45  C.  455.  468  (construed). 

As  to  admission  of  service,  see  Kerr's  Cyc.  C.  C.  P.  f  415  and 
note;  ante  1415  note;  40  Cent.  Diff.  col.   2758,  |  54. 

As  to  affidavit  of  service,  see  Kerr's  Cyc.  C.  C.  P.  fi  406,  410 
and  notes;  ante  I  415,  note. 

As  to  appearance  being*  cQulvalent  to  service,  see  Kerr's  Cyc. 
C  C.  P.  i  1014  and  note;  3  Cent.  Dlgr.  col.  3015,  H  79  et  seq.; 
2   Decen.   Dig.   p.    964,   H 11-15. 

As  to  appearance  in  action  —  Generally,  see  Kerr's  Cyc.  C. 
C.  P.  if  406  and  1014  and  notes. 

Same  —  Waives  exemption  from  process. —  See  8  Cent.  Dlgr. 
col.    8000.   1 62.    • 

Same  —  Waives  objections. —  See  2  Decen.  Digr.  p.  973,  H  21-25. 
As   to   application   of   above   section   to   Justices'    courts,    see 
Kerr's  Cyc.  C.  C.  P.  I  849  and  note. 
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As  to  entry  of  default  for  failure  to  answer,  see  Kerr's  Cyc 
C.  C.  P.  $i  432,  585.  872  and  notes. 

As  to  Impeachment  of  record  by  evidence  of  want  of  Juris- 
diction, see  Kerr's  Cyc.  C.  C.  P.  I  1916  and  note. 

As  to  judgrment  void  for  lack  of  process  or  appearance,  see 
45  A.  S.   872,   23  L.   120. 

As    to   Judgment    without   opportunity   to   be    heard,    see    11 
A.    S.    808;    3    L.    620. 

As  to  Jurisdiction,  evidence  to  establish,  see  61  A.  &  49S. 

As  to  Jurisdiction  over  absent  citizen,  see  63  A.  S.  179-191. 

As  to  Jurisdiction  sufficient  to  sustain  a  Judgrment,  see  Kerr'a 
Cyc.  C.  C.  P.  I  1917  and  note. 

As  to  Jurisdiction,  Vhat  constitutes,  see  Kerr's  Cyc  C  G.  P. 
I  1917   and  note. 

As  to  Jurisdictional  defects  in  process,  see  61  A.  8.  486. 

As  to  need  to  prove  facts  conferring:  Jurlitdlctlon,  see  Kerr's 
Cyc.  C.  C.  P.  i  456  and  note. 

As  to  powers  of  attorney,  see  Kerr's  Cyc.  C.  C  P.  I  288  and 
note;  also  76  A.  D.  148;  87  A.  D.  170. 

As  to  presumption  in  favor  of  Jurisdiction,  see  Kerr's   Cyc 
C  .C.  P.  {1968  and  note. 

As  to  proof  of  service,  see  Kerr's  Cyc.  C.  C.  P.  i  416  and  note; 
also   ii  2009,  2011  and  notes. 

As  to  publication  of  summons,  see  Kerr's  Cyc.  C  C.  P.  f  41S 
and  note;  ante  I  415,  note. 

As  to  relief  from  Judgment  when  rendered  on  publication  by 
process,  see  16  Ia  361. 

As  to  service  of  summons,  see  Kerr's  Cyc.  C.  C.  P.  §  411  and 
note;  ante  I  416,  note. 

As  to  service  of  summons  by  publication,  see  ante  I  415,  note; 
61  A.  S.  494. 

As   to    sufficiency    of   Jurisdiction   to    sustain   Judgment,    see 
Kerr's  Cyc.  C.  C.  P.  1 1917  and  note. 

As  to  vacating  Judgments  and  decrees  on  motion  when  not 
specially  authorized  by  statute,  see  60  A.  S.  633. 

As  to  validity  of  decree  of  divorce  on  publication,  see  19  Li. 
814. 

As  to  waiver  of  summons,  see  Kerr's  Cyc.  G.  C  P.  I  406  and 
note. 


26t> 


Tit  VI,  ch.  I.]  PLEADINGS  DBFINBD.  f  1 420.  421 


TITLE  VI. 

OF  THE  PLEADINGS  IN  CIVIL  ACTIONS. 

Chapter  L  The  Pleadings  In  General,  H  420-422. 

n.  The  Complaint,  ||  426-427. 

IIL  Demurrer  to  the  Complaint,  H  430-484. 

rV.  The  Answer,  H  437-442. 

V.  Demurrer  to  Answer,  if  448,  444. 

VI.  Verification  of  Pleadinsrs.  if  446-449. 

VIL  General  Rules  of  Pleading:,   if  452-466. 

VUL  Variance  —  Mistakes     in     Pleadinffs     and     Amend- 
menU.  i|  469-476. 


CHAPTER  I. 
THE  PLEADINGS  IN  GENERAL 

1420.    Definition  of  pleadings. 

f  421.    This  code  prescribes  the  form  and  rules  of  pleadings. 

I  422.     What  pleadings  are  allowed. 

i4at.  DEFHflTIOH  OF  PLB APINGS.  The  pleadings  are 
the  formal  allegations  by  the  parties  of  their  reepectlve 
claims  and  defenses,  for  the  Judgment  of  the  court. 

Hfart«iT>  Enacted  March  11,  1872,  re-enactment  of  1 36  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 
71   C.   518.   522,    12   P.   670,   675    (oonstmed);    117   a    287,   240. 
49  P.  1    (construed  and  applied). 
As  to  parties  to  civil  action,  see  ante  SI  367  et  seq.  and  notes. 

1 421.  THIS  CODE  PBBSCSIBES  THE  FORM  AND  RULES 
OF  PLEADINGS.  The  forms  of  pleading  in  civil  actions,  and 
the  rules  by  which  the  sufBiciency  of  the  pleadings  is  to  be 
determined,  are  those  prescribed  by  this  code. 

Hlst«iT>  Enacted  March  11,  1872,  re-enactment  of  f  37  of 
Practice  AcL 
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See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

Code  •ecttom. — 83  C.  393,  397,  23  P.  303,  304  (construed  and 
applied);  114  C.  466.  475,  46  P.  388  (cited  with  other  sections 
In  dls.  op.);  139  C.  469,  474,  73  P.  145  (construed  with  other 
sections). 

Practice  Act  f  37. —  9  C.  453,  467,  475  (construed);  16  C.  220, 
243    (construed). 

As  to  forms  of  action  and  distinctions  a.s  to  such  existlngr  at 
common  law  abolished,  see  Kerr's  Cyc.  C.  C.  P.  S  426  and  note 
pars.    7-9. 

Same  —  One  form  of  action  only. —  See  Kerr's  Cyc.  C.  C.  P. 
S  307   and   note. 

As  to  general  rules  of  pleading,  see  Kerr's  Cyc.  C.  C.  P.  $1  452 
et  seq.  and  notes. 

As  to  pleadings  in  special  proceedings,  see  Kerr's  Cyc.  C.  C.  P. 
$S  1063  et  seq.  and  notes. 

As  to  rule  of  construction  of  code,  see  Kerr's  Cyc.  C.  C  P. 
S  4   and  note. 

As  to  rules  of  pleading,  construction  of,  etc..  see  Kerr's  Cyc. 
C.  C.  P.  H  452  et  seq.  and  notes;  39  Cent.  Dig.  col.  1177,  H  66  et 
seq. 

§422.  WHAT  PLEADINGS  ARE  ALLOWED.  The  only 
pleadings  allowed  on  the  part  of  the  plaintift  are; 

1.  The  complaint; 

2.  The  demurrer  to  the  answer; 

3.  The  demurrer  to  the  cross-complaint; 

4.  The  answer  to  the  crcss-compIalnt; 
And  on  the  part  of  the  defendant: 

1.  The  demurrer  to  the  complaint; 

2.  The  answer; 

3.  The  cross-complaint; 

4.  The  demurrer  to  the  answer  to  the  cross-complaint. 

HiMtoryt  Enacted  March  11,  1S72,  founded  upon  f  88  of  Prac- 
tice Act;  amended  by  Code  Commission.  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  132,  act  held  unconstitutional,  see  history. 
I  5  ante:  amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  705. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

Code  aectlon — 56  C.  322,  325  (construed  with  post  ||  1312  and 
1318);  114  C.  466,  475.  46  P.  383  (cited  with  Other  sections  In 
dls.  op.). 

Practice  Act  8  38. —  1  C.  167,  174  (facts  constituting  case  of 
action,   whether  legal  or  equltahle,  to  be  stated);  84  C.  26,  27. 
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2S  (copy  of  pleadinflT  to  be  seryed);  88  C  584,  88ft  (construed) : 
»8  C  188,  177  (construed). 

Aa  to  answer,  see  Kerr's  CTyc  C.  C.  P.  If  487  et  seq.  and  notes; 
1    PI.   &  Pr.   779. 

As  to  complaint,  see  Kerr's  Qyc  C  C.  P.  ||  426^*  428  and 
notM;  1  PI.  &  Pr.  194;  4  PL  &  Pr.  687,  600. 

As  to  demurrer  to  complaint,  see  Kerr's  Cyc.  C.  C.  P.  f  480 
and  note;  8  PL  &  Pr.  382. 

As  to  demurrer  to  the  answer,  see  Kerr's  Cyc  C.  O.  P.  Si  4^8, 
444  and  notes. 

As  to  grounds  of  demurrer,  see  Kerr's  Cyc  C.  C.  P,  |  480  and 
note. 


CHAPTER    II. 

THE    COMPLAINT. 

S  425.     Complaint,  first  pleading. 

I  426.     Complaint,  what  to  contain. 

f  427.     What  causes  of  action  may  be  Jolned- 

§  4S».  COMFLAIMT,  FIRST  PLEADIKG.  The  first  plead- 
inK  on  the  part  of  the  plaintiff  is  the  complaint. 

Hiotoryi     Enacted  March  11,  1872. 

I  426.  COKPLAINT,  WHAT  TO  CONTAIN.  The  complaint 
must  contain: 

1.  The  title  of  the  action,  the  name  of  the  court  and  coanty 
in  which  the  action  is  brought,  and  the  names  of  the  parties 
to  the  action; 

2.  A  statement  of  the  facts  constituting  the  cause  of  action, 
in  ordinary  and  concise  language; 

3.  A  demand  of  the  relief  which  the  plaintiff  claims.  If 
the  recovery  of  money  or  damages  be  demanded^  the  amount 
thereof  must  he  stated. 

HlfltoiT<  Enacted  March  11,  1872,  re-enactment  of  1 89  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  178  pars,  annotation. 

Co#e  seetlom. —  61  C  848,  646  (construed  and  applied);  81  C. 
209.  211  (construed);  88  C.  426,  427  (construed):  77  C.  410,  418, 
19  P.  898,  700  (construed  with  post  |454);  79  a  684,  686,  21  P. 
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974  (construed  with  post  |475);  81  a  120,  121,  22  P.  409,  410 
(cited);  83  (X  393,  397  (construed  with  ante  |  421  —  erroneously 
cited  as  I  436),  28  P.  803,  304  (correct  citation);  98  C.  55.  67, 
28  P.  796,  796  (construed);  94  C.  166,  174,  29  P.  861,  864.  17  L. 
685  (cited  with  other  sections);  99  C.  240,  244.  83  P.  908,  909 
(construed);  99  C.  416,  418,  37  A.  S.  67,  84  P.  102  (construed); 
124  C.  80.  83,  66  P.  782  (construed  and  applied);  126  G.  628.  6S4, 
59  P.  122  (cited);  139  C.  469,  474.  73  P.  145  (construed  with  other 
sections). 

Practice  Act  S  39. —  1  C.  94,  96  (defendant  may  answer  at  any 
time  before  final  jud^rment);  7  C.  258,  260,  261  (cited  with  I  180 
Practice  Act);  25  C.  82,  89  (construed);  37  C.  250,  258,  256  (con- 
strued); 37  C.  282.  303  (construed  and  applied);  40  G.  489,  491 
(f  69  Practice  Act  provides  an  exception  to  I  89  of  such  act). 

As  to  abbreviations,  numerals,  sigrns,  etc.,  see  Kerr's  Cyc.  C. 
C.  P.  f  186  and  note;  also  1  Encyc.  of  Li.  97  et  seq.;  supplement 
Id.   vol.   5,  p.   5. 

As  to  accounts,  statement  of  in  pleadlner,  see  Kerr's  Cyc.  C. 
C.  P.  i  464  and  note. 

As  to  action  aerainst  lessor  of  buildln^r.  alle^ratlon  in  com- 
plaint, see  Kerr's  Cyc.  C.  C.  P.  i  1941  and  note  pars.  82-84. 

As  to  action  by  corporation  in  relation  to  Its  property,  com- 
plaint in,  see  Kerr's  Cyc  C.  C.  f  299  and  note  par.  16. 

As  to  action  by  wife  Involving  separate  property,  necessary 
averments  in  complaint,  see  Kerr's  Cyc  C.  C.  i  162  and  note 
par.   137. 

As  to  action  deemed  commenced  when  complaint  Is  illed,  see 
Kerr's  Cyc.  C.  C.  P.  f  §  350,  405  and  notes. 

As  to  action  for  purchase  price,  what  complaint  must  allegre. 
see  Kerr's  Cyc.  C.  C.  f  1749  and  note  pars.  22-24,  26-89. 

As  to  aetlon  of  assumpsit  to  recover  rent,  see  Kerr's  Cyc.  C 
C.   S  1946  and  note  par.   23. 

As  to  action  to  enforce  trust,  see  Kerr's  Cyc.  C.  C.  {  2217  and 
note  par.-  44;  |  2224  and  note  pars.  34-60;  |  2262  note  par.  26; 
47  Cent.  Dl?.  col.  1471,  {1554-618;  22  PI.  A  Pr.  117  et  seq. 

As  to  action  to  recover  rent,  pleadln^rs  in  ffeneral.  see  Kerr's 
Cyc.  C.  C.   I  1947  and  note  pars.   71-80. 

As  to  action  upon  judgement,  when  enforceable  in  equity,  see 
Kerr's  Cyc.  C.  C.  i  2406  and  note  par.   15. 

As  to  action  in  Justices'  courts,  see  Kerr's  CTyc  C.  C.  P.  f|  889 
et  seq.  and  notes. 

As  to  action  to  remove  trustee,  see  Kerr's  Cyc  C.  C  1 2289 
and  note  pars.  14.  15;  22  Pi.  &  Pr.  37  et  seq.;  47  Cent.  Di^. 
col.  914.  H  216-220. 

As  to  adverse  claims  to  real  property,  validity  of  srlft.  de- 
vise, or  trust  under  will,  etc.,  see  Kerr's  Cyc  C  C.  P.  1 798 
and  note. 
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Afl  to  asreement  to  sell  real  property •  averments  in  com- 
pl&tnt.  ten4er.  etc.,  see  Kerr*8  Cyc.  C.  C.  §1781  and  note. pars. 
77-S4. 

As  to  amendment  of  complaint,  proceedings  had.  etc.,  see 
Kerr's  Cyc.  C.   C.   P.  i  432  and  note. 

Same  —  Of  pleading:. —  See  Kerr's  Cyc.  C.  C.  P.  11472.  473  and 


As  to  annulliniT  marriages,  see  Kerr's  Cyc.  C.  C.  {  82  and 
note;  34  Cent.  Uig.  col.  326,  f|  111  et  sTeq.;  col.  335.  ff  124-140; 
13   PI.  &  Pr.  870. 

Aa  to  arrest  and  bail,  see  Kerr's  Cye.  C.  C.  P.  11  478.  479  and 
notes. 

As  to  associations  —  Suits  against  under  common  name,  se^ 
Kerr's  Cyc.  C.  C.  P.  f  388  and  note. 

As  to  assumpsit,  when  partner  may  maintain,  see  Kerr's  Cyc. 
C   C.   f  2462  and  note  par.  8. 

As  to  attachment,  when  and  for  what  causes  may  be  had, 
aee  Kerr's  Cyc.  C.  C  P.  I  637  and  note;  3  PL  ft  Pr.  42;  3  Bncyc. 
of  L..  195;  6  A.  C.  618;  6  Cent.  Dig.  col.  261,  1164-121;  2  Decen. 
DfST.  p.  1517.  ii  21-48. 

Aa'  to  breach  of  contract,  sufficiency  of  allegation  to  show,  see 
Kerr's  Cyc  C.  C.  |  1674  and  note  par.  109;  4  PL  ft  Pr.  937-942; 
11  Cent.  Dig.  coL  1929,  SI  1615-1690;  6  Decen.  Dig.  p.  497.  If  881- 
337(6). 

As  to  cancelation  of  instruments,  what  complaint  must  state 
within  equitable  rule,  see  Kerr's  Cyc.  C.  C.  1 3412  and  note 
par.  13;  8  Cent.  Dig.  coL  1862.  |{  66-99;  3  Decen.  Dig.  p.  2051, 
Si  36-43. 

As  to  carrier  of  passengers,  ejectment  of  passenger,  complaint, 
wh&t  must  specify  as  to  damages,  see  Kerr's  Cyc.  C.  C.  I  2188 
and  note  par.  40;  15  PL  &  Pr.  1138;  5  Encyc.  of  L.  690;  9  Cent. 
Dlff.  coL  1534,  111464-1472;  4  Decen.  Dig.  p.   753.  ||  380,  380(1). 

Same  —  Allegation  of  legal  tender  of  fare. —  See  Kerr's  Cyc. 
C  C.  I  2187  and  note  par.  6;  16  PL  ft  Pr.  1130;  9  Cent  Dig.  col. 
1505,  111434-8;   4   Decen.   Dig.   p.   740,  1 358. 

Same  —  General  duties  of  carriers  and  rights  of  passengers 
who  have  paid  or  tendered  fare. —  See  3  A.  C.  887;  9  A.  C.  889; 
10  A  C.  277;  10  A,  C.  642;  10  A  C.  923;  10  A  G.  941. 

Same  —  Damages  recoverable  against. —  See  Kerr's  Cyc.  C.  C. 
i  2100  and  note  para  74-92;  5  Bncyc.  of  L.  690-721;  9  Cent.  Dig. 
col.  1546,  111483-91;  4  Decen.  Dig.  p.  761,  ||  382-382(7). 

Same  —  For  reward  —  Pleadings  in  actions  against. —  See 
Kerr's  Cyc.  C.  C.  I  2100  and  note  pars.  93-100,  183-190. 

As  to  carriers  oX  property  pleading  liability  of  bailors,  see 
Kerr's  Cyc  C.  C.  12194  and  note  par.  24;  3  PL  ft  Pr.  841-854; 
9  Cent.  Dig.  col.  456,  I  569;  4  Decen.  Dig.  p.   174,  |  131. 
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Same  —  As  to  delay,  nesligrence,  etc.,  allesatlons  in  complaint, 
sufficiency  of,  see  Kerr*s  Cyc.  C.  C.  f  2196  and  note  par.  8;  8  PI. 
&  Pr.   860-868. 

As  to  character  or  capacity  of  ag'ent,  pleading-  on,  see  Kerr's 
Cyc.  C.  C.  I  2295  and  note  par.  89;  16  PI.  ft  Pr.  900;  40  Cent.  I>!k. 
col.  1568,  i  713. 

As  to  common  counts  under  code  system,  see  2  PI.  A  Pr.  989; 
4  PI.  &  Pr.  611;   67  A.  D.  644;  72  A.  D.  688. 

As  to  complaint  in  action  for  forcible  entry  or  unlawful  or 
forcible  detainer,  see  Kerr's  Cyc.  C.  C.  P.  11 1166,  117S  and  notes; 
9  PI.  &  Pr.  58-68;  23  Cent.  Dlgr.  col.  1848.  11107-120. 

As   to    complaint    in    intervention,   see   Kerr's   Cyc    C.    C.    P. 

I  387  and  note;  11  PI.  &  Pr.  606;  16  A.  D.  177;  87  Cent.  Dig.  col. 
2446.  I  72. 

As  to  complaint  in  intervention  in  dissolution  of  partnership, 
see  Kerr's  Cyc.  C.  C.  §  2452  and  note  par.  12;  11  PL  ft  Pr.   506. 

As  to  conditions  precedent,  how  pleaded,  see  Kerr's  Cyc  C. 
C.  P.  1457  and  note;  4  PI.  ft  Pr.  627;  11  Cent.  Dig.  col.  1100, 
111015-1032;  also  post  1457,  note. 

As  to  consolidation  of  actions,  see  Kerr's  Cyc.  C.  C  P.  |  1048 
and  note;  4  PI.  ft  Pr.  673:  1  Cent.  Diff.  col.  1484,  H  624-608;  1 
Decen.   Dig.  p.   329.  ff  64-69. 

Same  —  Separate  or  single  judgment  on. —  See  8  A.  C.  5S4. 

As  to  construction  of  pleadings  in  civil  actions,  see  Kerr's 
Cyc.  C.  C.  P.   I  452  and  note;  4  PI.  ft  Pr.  741. 

As  to  effect  of  uncertain  provisions  in  contract  sued  on.  see 
Kerr's  Cyc.  C.  C.  I  1596  and  note  pars.  7-11. 

Same  —  Collateral  oral  agreement,  supplementing  written  con- 
tract by  proof  of. —  See  2  A.  C.  146. 

Same  —  Grammatical  construction  of  contracts. —  See  6  A. 
C.  56. 

Same  —  Whether  stipulated  forfeiture  for  breach  is  pen&lty 
or  liquidated  damages. —  See  1  A.  C.  244;  10  A.  C.  226. 

As  to  contract  of  sale  of  personal  property,  allegation  of, 
offer  or  readiness  to  deliver,  see  Kerr's  Cyc.  C.  C.  1 175S  and 
note  pars.  12,  18. 

As  to  conversion,  action  for  by  mortgagee,  see  Kerr's  Cyc 
C.  C.  I  2888  and  note  par.  86. 

As  to  conversion  by  corporation,  sufficiency  of  complaint,  see 
Kerr's  Cyc.  C.  C.  I  322  and  note  par.  60. 

As  to  claim  and  delivery  of  personal  property,  see  Kerr's 
Cyc.  C.  C.  P.  li  609  et  seq.   and  notes;   42  Cent.  Dig.  col.   2176. 

II  126-199. 

As  to  corporate  existence,  allegation  of,  see  29  A.  D.  875. 
As  to  counterclaim,  see   Kerr's  Cyc.   C.   C.   P.   ||  488-440   and 
notes;  19  PI.  A  Pr.  716;  25  Encyc.  of  Ia  484. 

Same  —  By  person   sued  as  executor,   etc. —  7   A.  C.   850. 
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Same  —  In  action  for  tort. —  S  A.  C.  486. 

Ab  to  covenant  to  repair,  allegation  of,  see  Kerr's  Cyc.  C.  C. 
i  1941  and  note  par.  82. 

As  to  cross-complaint,  see  Kerr's  Cyc.  C.  G.  P.  I  442  and  note; 
S  PI.  &  Pr.  624.  673;  8  Bncyc.  of  L.  884;  89  Cent.  Dlff.  col.  1568. 
M  299-801. 

Aa  to  damagres  caused  by  railroad  corporations  In  killing  and 
maiming-  animals,  etc,  complaint  In  action  for,  see  Kerr's  Cyc. 
C.  C.  f  486  note  par.  IS. 

As  to  deed  absolute  in  form,  action  to  determine  character  of, 
see  Kerr's  Cyc.  C.  C  |  2889  and  note  par.  17. 

Ab  to  defeasance  alleered  in  complaint,  see  Kerr's  Cyc.  C.  C. 
I  2925  and  note  par.  11. 

As  to  defective  title  in  papers  filed,  see  Kerr's  Cyc  C  C.  P. 
S  1046  and  note. 

Aa  to  deflnlner  material  allegation,  see  Kerr's  Cyc.  C.  C.  P. 
1468  and  note.  , 

Aa  to  deposit  in  court,  see  Kerr's  Cyc.  C.  C.  P.  H  572  et  seq. 
and  notes;  9  PI.  A  Pr.  783. 

As  to  description  of  real  property  in  complaint,  see  Kerr's 
Cyc  C.  C.  P.  I  456  and  note. 

As  to  divorce,  adultery  as  ground,  pleading  generally,  see 
Kerr's  Cyc  C.  C.  I  93  and  note  pars.  18,  14,  16-22. 

As  to  divorce  and  separation  —  Alimony,  pleadings  relating  to, 
see  Kerr's  Cyc  C.  C.  1 137  and  note  pars.  128,  124. 

Same  —  Desertion  as  ground  —  Complaint  In.— See  Kerr's  Cyc. 
C  C.  I  95  and  note  pars.  14,  16;  |  96  and  note  par.  19;  f  98  and 
note  par.  10. 

Same  —  Extreme  cruelty  as  ground,  pleading  of.~-See  Kerr's 
Cyc  C.  C  i  94  and  note. 

Same  —  Habitual  intemperance  as  ground,  complaint  charging. 
—  See  Kerr's  Cyc  C.  C.  {106  and  note  para  8,  9. 

Same  —  Necessary  allegation  in  cross-complaint. —  See  Kerr's 
Cyc.  C.  C.  I  92  and  note  pars.  65-58. 

Same  —  Supplemental  complaint  in. —  See  Kerr's  Cyc  C.  C. 
I  92  and  note  par.  69. 

Same  —  Wilful  neglect  as  ground,  complaint  charging. —  See 
Kerr's  Cyc.  C.  C.  i  106  and  note  par.  10. 

As  to  duress,  allegations  in  complaint,  see  Kerr's  Cyc.  C.  C. 
i  1569  and  note  par.  48;  7  PI.  A  Pr.  247,  848. 

Same  —  As  to  what  constitutes,  see  9  L.   688. 

As  to  ejectment,  pleading  In,  see  Kerr's  Cyc.  C.  C.  f  2924  and 
note  par.  87. 

As  to  election  contest,  complaint,  etc.,  see  Kerr's  Cyc  C.  C. 
P.  1 1118  and  note. 

As  to  eminent  domain  —  Alleging  necessity,  see  Kerr's  Cyc. 
C  C.  I  466  and  note  par.  48. 
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Same  —  What  complaint  must  contain. —  See  Kerr*s  Cyc  C. 
C.  P.  i  1244  and  note. 

As  to  errors,  etc.,  not  affecting  substantial  rights  of  parties, 
disregarded,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  I  476  and  note. 

As  to  false  Imprisonment,  see  Kerr's  Cyc.  C.  C  I  4S  and  note 
pars.   186-209. 

As  to  fictitious  name  —  Of  partnerships,  actions  and  plead- 
ing's in  general,  see  Kerr's  Cyc.  C.  C  i  2466  and  note  pars. 
15-81. 

Same  —  Suing  defendant  by. —  See  Kerr's  Cyc.  C.  C.  P.  |  474 
and  note. 

As  to  foreclosure  of  mortgages,  action  for,  see  Kerr's  Cyc. 
C.  C.   P.   II  726   et  seq.   and  notes. 

As  to  fraud,  materiality  In  actions  for,  see  Kerr's  Cyc.  C  C. 
I  1668  and  note  pars.  13-67. 

As  to  freight,  storage  of  by  carrier,  pleading  original  con- 
tract, see  Kerr's  Cyc.  C.  C.  {2120  and  i^ote  par.  19. 

As  to  indemnity,  sufficiency  of  complaint,  see  Kerr's  Cyc.  C. 
C.    I  2772   and   note  par.    59. 

As  to  indorsement  on  complaint  by  clerk  when  filed,  see  Kerr's 
Cyc.  C.  C.  P.  I  406  and  note. 

As  to  injunction,  what  complaint  must  show,  see  Kerr's  Cyc. 
C.   C.   P.   I  626  and  note. 

As  to  insurable  interest,  allegation  of,  see  Kerr's  Cyc  C.  C 
I  2546  and  note  pars.  6,  6. 

As  to  Insurance,  action  to  cancel  policy,  complaint,  etc,  see 
Kerr's  Cyc.  C.  C.   I  2580  and  note  par.   6. 

As  to  Intervention,  see  Kerr's  Cyc.  C.  C.  P.  |  S87  and  note. 

As  to  issues  upon  pleading,  see  Kerr's  Cyc.  C  C.  P.  ||  S88- 
692  and  notes. 

As  to  Joinder  of  cause  of  action  in  complaint,  see  Kerr's  Cyc 
C.  C.  P.  I  427  and  note. 

As  to  Judgment,  complaint  as  part  of,  see  Kerr's  Cyc  C 
C.  P.  I  670  and  note. 

As  to  Judgments,  how  pleaded,  see  Kerr's  Cyc  C.  C.  P.  |  466 
and  note. 

As  to  letters,  loss  by  carrier,  averments  In  complaint.  In  gen- 
eral, see  Kerr's  Cyc.  C.  C  I  2177  and  note  pars.  4,  5. 

As  to  libel  and  slander  —  Actionable  words,  etc.»  see  Kerr's 
Cyc.  C.  C.   I  45   and  note  pars.   11-82. 

Same  —  Complaint  in,  generally. —  See  Kerr's  Cyc.  C.  C  |  46 
and  note  pars.  168-190. 

Same  —  How  pleaded. —  See  Kerr's  Cyc.  C.  C.  P.  1 460  and 
note. 

As  to  liquidated  damages  in  contract,  averments  in  ooin> 
plaint,  see  Kerr's  Cyc.  C.  C.  1 1671  and  note  pars.  66-70,  76. 

As  to  lost  document,  description  of  In  pleadlniTt  see  Kerr's 
Cyc.  C.  C.  I  8356  and  note  par.  4. 
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Aa  to  malicious  prosecution,  actions  for,  see  Kerr's  Cyc.  C.  C. 
f  43  and  note  pars.  91-185. 

As  to  material  alleflratlon,  defined,  see  Kerr's  Cyc.  C.  C.  P. 
i  463  and  note. 

As  to  material  allegations  of  complaint  not  denied  by  answer, 
taken  as  true,  see  Kerr's  Cyc.  C.  C.  P.  |  462  and  note. 

As  to  menace,  complaint  sufHciently  alleerlnff,  see  Kerr's  Cyc. 
C  C  I  1570  and  note  par.   86. 

As  to  mining  claims,  actions  respectiner*  «tc.,  see  Kerr's  Cyc. 
CL  C.  P.  I  748  and  note;  Maxtlm's  BUatmK  Irfiw  «i4l  Ij«b4  Oflee 
rj<>ce*me»  pp.  140,  680. 

As  to  mining:  partnerships,  complaints  in,  see  Kerr's  Cyc.  C. 
C.   i  2511  and  note  pars.   81-84. 

As  to  minlniT  partnerships,  srenerally,  see  Martin's  SUbIjbs  IjSw 
aad  I««a4  <MI«e  ProeedsoFe,  pp.  807-310. 

As  to  misjoinder  and  non -joinder  of  parties,  see  Kerr's  Cyc. 
C.  C.  P.  I  480  and  note. 

As  to  neslisence  of  carrier  for  wilful  wrongr  of  himself  and 
servants,  averment  in  complaint,  when  not  immaterial,  see 
Kerr's  Cyc.  C  C  I  2175  and  note  par.  14. 

As  to  negrotiable  instruments,  averment  of  valuable  consid- 
eration imm9,terial,  see  Kerr's  Cyc  C.  C.  |  3104  and  note  par.  17. 

As  to  negrotiable  instruments,  pleading  non-payment,  see 
Kerr^s  Cyc  C.  C.  i  8124  and  note  par.  16. 

As  to  nuisance,  action  for  damages,  see  Kerr's  Cya  C.  C.  P. 
f  781  and  note;  1  A.  C.  272;  6  A.  C.  150;  6  L.  280;  8  L.  717. 

As  to  objection  to  complaint,  when  deemed  waived,  see  Kerr's 
Cyc  C.  C.  P.  i  484  and  note. 

Xs  to  one  form  of  civil  action  only  in  this  state,  see  Kerr's 
Cyc  C  C.  P.  If  807,  822  and  notes. 

As  to  parties  in  civil  actions,  see  Kerr's  Cyc.  C.  C.  P.  II  367 
et  seq.  and  notes. 

As  to  particulars  of  claim,  not  necessary  to  set  forth  in  plead- 
in«r.  see  Kerr's  Cyc  C.  C.  P.  |  454  and  note. 

As  to  parties  —  Generally,  see  Kerr's  Cyc  C.  C.  P.  ||  867-890 
and  notes. 

Same  —  Misjoinder  and  non- Joinder. —  See  Kerr's  Cyc.  C.  C. 
P.  i  480  and  note. 

As  to  partition  of  real  property,  action  for,  see  Kerr's  Cyc. 
C  C.  P.  11  752  et  seq.  and  notes. 

Same  —  Supplemental  complaint  in. —  See  Kerr's  Cyc  C.  C.  P. 
I  7f  1  and  note. 

As  to  partner  acquirinff  entire  b^eflt  of  griven  venture,  what 
complaint  should  allege,  see  Kerr's  Cyc  C.  C.  {  2401  and  note 
par.  81. 

As  to  partnership  —  Action  at  law  not  maintainable  prior  to 
settlement  of  ac^sgunts,  see  Kerr's  Cyc*  G.  C.  I  2412  and  note 
para.  8-17. 
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Same  —  Action  for  conyerslon.' —  8e«  Kerr's  Cyc  C.  C.  f  2430 
and  note  pars.   27,   81. 

Same  —  Allegration  in  complaint  as  to  authority  of  partner. — 
See  Kerr's  Cyc.  C.  C.  §  2439  and  note  par.  28. 

Same  —  Allegation  of  interest,  etc. —  See  Kerr's  Cyc.  C.  C 
I  2395  and  note  pars.   68,  69. 

Same  —  Complaint  necessary  to  establish. —  See  Kerr's  Cyc 
C.   C.   I  2395   and  note  par.   68. 

Same  —  Creditor's  olaim  agralnst,  action  to  enforce. —  Bee 
Kerr's  Cyc.  C.  C.  f  2405  and  note  par.  15. 

Same  —  Dissolution,  accounting,  etc. —  See  Kerr's  Cyc.  C  C 
S  2436  note  par.  6;  i  2450  note  pars.  86-89;  |  2462  note  pars.  10-12. 

Same  —  Transactions,  complaint  for  accounting  in. —  See 
Kerr's  Cyc.  C.  C.  §2412  and  note  par.  26. 

As  to  performance  of  conditions  precedent,  averments  In  com- 
plaint,  in  sreneral,  see  Kerr's  Cyc.  C.  C.  1 1489  and  note  pars. 
36-46. 

As  to  persons  of  unsound  mind,  necessary  allegation  in  com- 
plaint, see  Kerr's  Cyc.  C.  C.  |  88  and  note  par.  28. 

As  to  pleadings  subsequent  to  complaint,  flUngr  and  service 
of,  see  Kerr's  Cyc.  C.  C.  P.  S  466  and  note. 

As  to  pleadings  in  justices'  courts,  see  Kerr's  Cya  C.  C  P. 
If  851  et  seq.  and  notes. 

As  to  police  court,  actions  in,  see  Kerr's  Cya  C  C.  P.  ||  0t9 
et  fceq.  and  notes. 

As  to  preventive  relief,  facts  necessary  to  allege,  see  Kerr's 
Cyc.  C.  C.   §  8420  and  note  pars.  28,  25,  92,   129,  186,  186. 

As  to  private  statutes,  how  pleaded,  see  Kerr's  Cyc.  C  C  P. 
I  459  and  note. 

As  to  provisional  remedies  in  justices'  courts,  see  Kerr's  Cyc 
C.   C.   P.   If  861-870  and   notes. 

As  to  quieting  title,  action  for,  see  Kerr's  Cyc.  C.  C.  P.  I  7S8 
and  note. 

As  to  quo  warranto  —  Complaint  in,  see  Kerr's  Cyc  C  C.  P. 
i  804  and  note. 

Same  —  Proceedings  respecting  elections  held  by  corpora- 
tions—  Complaint  to  allege  jurisdictional  facts. —  See  Kerr's 
Cyc.  C.  C.  §815  and  note  par.  8. 

As  to  receiver,  appointment  of,  etc.,  see  Kerr's  Cyc  C.  C.  P. 
f§  564  et  seq.  and  notes. 

As  to  rescission  for  mistake,  pleading,  see  Kerr's  Cyc  C  C. 
I  8407  and  note  pars.  24-27. 

As  to  ratification  of  agent's  acts,  when  pleading  of  unneces- 
sary, see  Kerr's  Cyc.  C.  C.  I  2810  note  par.  86,  and  |  2317  note 
par.   31. 

As  to  revision  reform  of  contract,  pleadings  in,  see  Kerr's 
Cyc.  C.  C.  1 3399  and  note  pars.  67-66. 
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As  to  servic«  of  complaint  with  summons,  see  Kerr's  Cyc.  C. 
C.   P.  i  410  and  note. 

As  to  steamers,  vessels,  etc.,  actions  agrainst,  see  Kerr's  Cyc 
C.   C.  P.  II  813  et  seq.  and  notes. 

As   to   several   causes   of   action  —  Uniting^,    see   Kerr's   Cyc. 
C.  C.  P.  5  427  and  note. 

As   to  sham  and   redundant  matter   in  pleading,  motions   to 
strike  out,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  {  46S  and  note. 

As  to  specific  performance,  pleadingrs  in,  see  Kerr's  Cyc.  C.  C. 
I  S884  note  pars.  84«93;  |  3391  note  pars.  29,  32,  38. 

As  to  signature  to  complaint,  see  Kerr's  Cyc.  C.  C.  P.  I  446 
and  note. 

As  to  slander,  pleading  in,  see  Kerr's  Cyc.  C.  C.  P.  I  460  and 
note;  also  Kerr's  Cyc.  C.  C.  I  46  and  note  pars.  16-19. 

As  to  statute  of  limitations,  how  pleaded,  see  Kerr's  Cyc.  C. 
C.  P.  I  458  and  note. 

As  to  stockholders'  liability,  complaint  relatinsr  to,  see  Kerr's 
Cyc.   C.   C.   j  322   note   pars.    64-83. 

Ab  to  suin^T  defendant  by  'fictitious  name,  statement  in  com- 
plaint, etc,  see  Kerr's  Cyc  C.  C.  P.  1 474  and  note. 

As  to  supplemental  complaint,  see  Kerr's  Cyc.  C.  C*  P.  I  464 
and  note. 

As  to  suretyship,  pleadlngr  of,  see  Kerr's  Cyc.  C.  C.  |  2832  and 
note  pars.   10-13. 

As  to  tenancy  at  will,  complaint  must  allegre  termination  by 
notice,  etc.,  see  Kerr's  Cyc.  C.  C.  |  789  and  note  par,  10. 

As  to  tenant  holding*  over,  averment  of  treble  damages,  see 
Kerr's  Cyc.  C.  C.  I  8345  and  note  pars.  16-18. 

As  to  tender  —  Allegations  of  In   complaint,   see  Kerr's  Cyc. 
C.  C.  §1486  and  note  par.  46. 

Same  —  Pleading  of,  in  redemption  proceedings. —  See  Kerr's 
Cyc  C.  C.  i  2905  and  note  par.  15. 

As   to   things   in   action,   argumentative   allegations   In   com- 
plaint, see  Kerr's  Cyc.  C.  C.  |  964  and  note  par.  88. 

As  to  trespass  for  cutting  wood,  etc,  see  Kerr's  Cyc.  C.  C.  P. 
11733.  734  and  notes. 

As   to  trustees'  right   to  sue  for  benefit   of  beneficiary,  see 
Kerr's  Cyc  C.  C.  |  2267  and  note  pars.  34-38. 

As  to  usurpation  of  ofllce  or  franchise,  action  respecting,  see 
Kerr's  Cyc  C.  C.  P.  ||  803,  804  and  notes. 

As  to  variance  between  pleading  and  proof,  amendment  of 
complaint,  etc.,  see  Kerr's  Cyc  C.  C.  P.  H  469-472  and  notes. 

As  to  venue  or  place  of  trial  of  civil  actions,  see  Kerr's  Cyc. 
C.  C.  P.  II  392-400  and  notes. 

As  to  verification  of  pleading,  see  Kerr's  Cyc.  C.  C.  P.  I  446 
and  note. 

As  to  warranty  —  AUegration  of.  see  Kerr's  Cyc  C.  C  1 1786 
and  note  pars.  15-19. 

277 


I  427  CODE   OF  CIVIL  PROCEDURE.     [Pt.  H,  Tit.  VI. 

As  to  waste,  action  for,  see  Kerr's  Cyc.  C  C.  P.  1 792  and 
note. 

Same  —  Pleading  performance  of  conditions  In. —  See  Kerr's 
Cyc.  C.  C.   i  2610  and  note  pars.   22-29. 

As  to  written  Instrument  —  Allegration  of  consideration  not 
necessary,  see  Kerr's  Cyc.  C.  C.  i  1614  and  note  pars.  49-57. 

Same  —  Effect  of  in  pleading  where  not  denied  on  oath. —  See 
Kerr's  Cyc.  C.  C.  P.  H  447-449  and  notes. 

M27.    WHAT   CAUSES   OF   ACTION   MAY   BE   JOINED. 

The  plaintiff  may  unite  several  causes  of  action  in  the  same 
complaint,  where  they  all  arise  out  of: 

1.  Contracts,  express  or  implied; 

2.  Claims  to  recover  specific  real  property,  with  or  with- 
out damages  for  the  withholding  thereof,  or  for  waste  com- 
mitted thereon,  and  the  rents  and  profits  of  the  same; 

3.  Claims  to  recover  specific  personal  property,  with  or 
without  damages  for  the  withholding  thereof; 

4.  Claims  against  a  trustee  by  virtue  of  a  contract  or  by 
operation  of  law; 

5.  Injuries  to  character; 

6.  Injuries  to  person; 

7.  Injuries  to  property; 

8.  Claims  arising  out  of  the  same  transaction,  or  transac- 
tions connected  with  the  same  subject  of  action,  and  not 
included  within  one  of  the  foregoing  subdivisions  of  this 
section. 

The  causes  of  action  so  united  must  all  belong  to  one  only 
of  these  classes,  and  must  affect  all  the  parties  to  the  action, 
and  not  require  different  places  of  trial,  and  must  be  sep- 
arately stated;  but  an  action  for  malicious  arrest  and  prose- 
cution, or  either  of  them,  may  be  united  with  an  action  for 
either  an  injury  to  character  or  to  the  person. 

History t  Enacted  March  11.  1872,  re-enactment  of  |  <4  of 
Practice  Act  as  amended  1855,  Btats.  1855,  p.  196;  by  Code  Com- 
mission, Act  March  8,  1901.  Stats,  and  Amdts.  1900-1,  p.  183.  act 
held  unconstitutional,  see  history,  f  5  ante;  amended  March  20, 
1907.  Stats,  and  Amdts.   1907.  p.  705. 

See  Kerr's  Cyc.  C.  C.  P.  for  78  pars,  annotation. 
Co4e   sectloA^-Sl    C.    489,   491    (cited);    66    a    161,   162,   3   P. 
657,   669    (construed  and  applied);   65  a   482,  488,  4  P.  458,  461 
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(construed);  71  C.  183.  188,  189.  9  P.  176,  178,  12  P.  449  (con- 
strued); 72  C.  322,  829,  14  P.  12,  16  (construed  and  applied); 
(C.  1887).  14  P.  562.  563  (construed)  r  78  C.  187,  190,  14  P.  829. 
830  (construed);  80  C.  323.  324.  21  P.  4.  22  P.  186,  187,  549  (con- 
strued and  applied);  83  C.  393,  400.  23  P.  803.  305   (construed); 

88  C.  537,  541,  26  P.  355,  356  (construed);  90  C.  75.  76,  27  P. 
56,  57  (construed  with  1 430  post);  92  C.  100,  102,  28  P.  213 
(construed  and  applied);  96  C.  400,  401,  402,  81  P.  269  (construed 
and  applied):  100  C.  372,  373,  34  P.  861  (construed);  102  C.  506. 
510,  36  P.  841  (construed);  104  C.  635,  640,  38  P.  505  (construed); 
106  C.  680,  689,  89  P.  56  (construed);  109  C.  208,  209,  41  P. 
1012  (construed);  125  C.  232,  234,  57  P.  980  (construed):  186  C. 
559,  560,  67  P.  1033  (construed) ;  137  C.  646,  649,  70  P.  732  (con- 
strued and  applied);  140  C.  141,  150,  73  P.  820  (construed);  146 
C.  55.  56.  79  P.  594  (construed  and  applied);  3  C.  A.  734,  737, 
86  P.  997  (cause  of  action  to  recover  real  property  may  be 
united  with  one  for  rents,  issues,  and  profits);  4  C.  A.  760,  766. 

89  P.  441  (In  action  for  breach  of  proniise  of  marriage  plain- 
tiff may  alleare  seduction  in  asrarravation  of  damages). 

Practice  Act  i  M. —  1  C.  191,  192  (cited);  3  C.  196,  205  (re- 
ferred to);  16  C.  150,  151.  162  (construed);  22  C.  457,  462,  83 
A.  D.  78  (construed);  23  G.  196,  198  (construed);  28  (X  484. 
488,  87  A.  D.  185  (construed  and  applied);  28  C.  632,  689,  87 
A.  D.  142  (construed  and  applied):  31  C  487,  496  (construed); 
32  C  339,  342.  91  A.  D.  589  (construed  and  applied);  32  C.  590. 
596  (construed);  36  C.  281.  283  (construed):  46  C.  169,  171  (con- 
strued); 60  a  652,  654  (cited). 

As  to  annulling  marriages,  Joinder  of  causes,  see  Kerr's  Cya 
C.  C  f  82  and  note  par.  40. 

As  to  exemplary  damasres  for  oppression,  etc.,  misjoinder  in 
action  for  conversion,  see  Kerr's  Cyc.  C.  C.  1 3294  and  note 
par.  26. 

As  to  forcible  entry  and  detainer,  see  Kerr's  C!yc.  C.  C.  P. 
111159  et  seq.  and  notes. 

As  to  ground  of  demurrer,  see  Kerr's  Cyc.  C.  C.  P.  |  430  and 
note. 

As  to  Joinder  of  beneficiaries  of  trust,  necessity  of,  see  Kerr's 
Cyc.  C.  C  1 2267  and  note  par.  41. 

As  to  Joinder  of  causes  of  action  in  general,  see  1  L.  126. 

As  to  measure  of  danoases  caused  by  wrongful  occupation  of 
real  property,  see  Kerr's  Cyc.  C.  C.  H  3287,  3834  and  notes. 

As  to  misjoinder  of  causes  of  action  as  ground  of  demurrer, 
see  Kerr's  Cyc  C.  C.  P.  I  430,  subd.  5  and  note. 

As  to  rent,  actions  to  recover,  Joinder  of  causes,  etc.,  see 
Kerr's  Cyc.  G.  C.  1 1947  and  note  par.  78. 
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CHAPTER    III. 
DEMURRER   TO   THE    COMPLAINT. 

i  430.     When  defendant  may  demur. 

I  431.     Demurrer    must    specify,    etc.      May    be    taken    to    part 

May  answer  and  demur  at  same  time. 
ft  432.     What     proceedlnjfs     are     to     be     had     when     complaint 

Is  amended. 
S  433.     Objection    not    appearin^r    on    complaint,    may    be    taken 

by  answer. 
S  434.     Objections,  when  deemed  waived. 

§430.  WHEN  DEFENDANT  MAY  DEMUB.  The  defend- 
ant may  demur  to  the  complaint  within  the  time  required 
in  the  summons  to  answer,  when  it  appears  upon  the  face 
thereof,  either: 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant,  or  the  subject  of  the  action; 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue; 

3.  That  there  is  another  action  pending  between  the  same 
parties  for  the  same  cause; 

4.  That  there  is  a  defect  or  misjoinder  of  parties  plaintiff 
or  defendant; 

5.  That  several  causes  of  action  have  been  improperly 
united,  or  not  separately  stated; 

6.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action; 

7.  That  the  complaint  is  ambiguous; 

8.  That  the  complaint  is  unintelligible;   or, 

9.  That  the  complaint  is  uncertain. 

Hlntory;  Enacted  March  11.  1872,  re-enactment  of  |  40  of 
Practice  Act  as  amended  1859,  Stats.  1859,  p.  139;  amended  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  133,  act  held  unconstitutional,  see  history,  |  5  ante;  amended 
March  20,  1907,  Stats,  and  Amdts.  1907,  p.  706. 

See  Kerr's  Cyc.  C.  C.  P.  for  78  pars,  annotation. 

Code  nectlon. —  54  C.  289,  292  (referred  to);  56  C.  629  (ap- 
plied—  erroneously  cited  as  |423);  66  C.  54,  59,  4  P.  945  (cited 
In  cone,   op.);    68   C.    57,   59,   8   P.   673,   674    (applied):    74   C.    199, 
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206.  15  P.  763  (cited);  76  C.  29,  42.  18  P.  90  (construed);  77  C. 
310,  311,  19  P.  522,  523  (construed  and  applied);  82  O.  209,  212, 
22  P.  1137,  1138  (8Ubd.  7  construed  and  applied);  87  C.  458,  468, 
25  P.  675,  676  (subd.  7  construed  and  applied);  90  C.  75,  76,  27 
P.  56.  67  (subd.  5  cited);  96  C.  129,  183.  29  A.  8.  97,  80  P. 
186.  187  (applied);  98  C.  415,  417,  88  P.  270  (construed  and  ap- 
plied); 98  C  644.  646  (erroneously  cited  as  1437),  33  P.  757 
(correct  citation);  102  C.  606.  509,  86  P.  841  (subd.  5  construed 
and  applied);  110  a  277.  289.  42  P.  822  (cited):  110  C.  457. 
460.  42  P.  974  (applied):  110  C.  480.  487.  42  P.  980  (subd.  5 
applied);  (C.  Feb.  7,  1896).  43  P.  617  (construed);  118  C.  160, 
224,  50  P.  277  (cited  in  dis.  op.);  118  C.  284,  289.  50  P.  305  (con- 
strued); 121  C.  167,  171,  58  P.  565  (subd.  7  construed  and  ap- 
plied); 128  C.  84,  88,  65  P.  761  (subd.  7  applied);  124  C.  80,  88, 
56  P.  782  (cited);  125  C.  107,  111.  57  P.  791  (construed);  180  C. 
516.  520  (applied  —  erroneously  cited  as  1489).  62  P.  985  (cor- 
rect citation);  186  C.  613,  614,  69  P.  429  (cited);  187  C.  151, 
158,  69  P.  980  (subd.  7  cited);  144  a  862,  364,  77  P.  987  (cited); 
146  C.  179,  180,  181,  79  P.  865  (subd.  2  construed  and  applied); 
151  C.  1,  18,  89  P.  1097  (waiver  of  defects  not  appearingr  on 
face  of  complaint);  151  C.  509,  511.  91  P.  824  (cited);  3  C.  A. 
583.  590,  86  P.  825  (subd.  4  cited  as  to  what  is  grround  of  spe- 
cial demurrer);  4  d  A.  655,  659.  88  P.  991  (what  is  a  firood 
defense,  under  this  section  and  f  488,  by  way  of  plea  in  abate- 
ment); 5  C  A.  708.  709,  91  P.  840  (demurrer  cannot  be  inter- 
posed for  defect  of  parties  not  appearingr  on  face  of  complaint). 

PHMtiee  Act  I  401—  1  C.  167,  168,  174  (subd.  4  construed) ;  1  C. 
393,  395  (cited):  4  C.  310,  313  (applied);  6  C.  164,  165  (cited); 
7  C.  830,  334  (applied);  8  C.  868,  869  (construed):  8  C.  514,  517, 
68  A.  D.  860  (cited):  8  C.  585,  590  (cited);  10  C.  347,  350  (subd.  6 
construed);  10  C.  555,  558  (applied):  26  C.  82.  89  (cited);  29  C. 
637.  639  (cited);  32  C.  839,  342.  91  A.  D.  589  (applied);  48  C. 
180,  184  (subd.  6  applied). 

As  to  demurrer  —  An  appearance,  see  Kerr's  Cyc.  C.  C.  P. 
1 1014  and  note. 

Same  —  And  answering:  at  same  time. —  See  Kerr's  Cyc.  C. 
C.  P.  SS431,  441  and  notes. 

Same — For  ambigruity,  unlntelllgrlbillty,  and  uncertainty,  in 
the  conjunctive. —  See  Kerr's  Cyc.  C  C!:  P.  {481  and  note  pars. 
28-31. 

Same  —  Oeneral  and  special. —  See  Kerr's  Cyc.  C.  C.  P.  f  431 
and  note. 

Same  —  Judgrment  on. —  See  Kerr's  Cyc.  C.  C.  P.  {  686  and  note. 

Same  —  Servingr. — See  Kerr's  Cyc.  C.  C.  P.  {466  and  note. 

Same  —  Waiving:  objection  by  failure  to  demur. —  See  Kerr's 
Cyc.  C.  C.   P.   I  434   and  note. 

As  to  demurring  and  answering:  at  same  time,  see  Kerr's 
Cyc.  C.  C  P.  II  481,  441  and  notes. 
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As  to  determination  on  demurrer  limited  by  srrounds  speci- 
fied in  demurrer,  see  Kerr's  Cyc.  C.  C.  P.  f  481  and  note  pars. 
49-82. 

As  to  failure  to  attach  revenue  stamp  to  instrument  as 
g'round  of  demurrer,  see  48  L.  SI 7. 

As  to  form  of  demurrer  for  defect  In  or  misjoinder  of  par- 
ties,  see  Kerr's  Cyc  0.  C.  P.  1 4S1   and  note  pars.   3S-40. 

As  to  form  of  demurrer  on  ground  of  bar  of  statute  of 
limitations,  see  Kerr's  Cyc.  C  C.  P.  8  481  and  note  pars.  41-48. 

As  to  greneral  and  special  demurrers,  see  Kerr's  Cyc.  C  C.  P. 
f  431  and  note. 

As  to  irrounds  of  demurrer  to  answer  or  counterclaim,  see 
Kerr's   Cyc.    C.    C.    P.    8  444    and   note   pars.    2-8. 

As  to  JudfiTHient  on  demurrer,  see  post  |  686  and  note. 

As  to  laches  as  grround  for  greneral  demurrer,  see  Kerr's  Cyc 
C.  C.  P.  I  431  and  note  par.  74. 

As  to  necessity  that  misjoinder  of  parties  should  appear  on 
face  of  complaint,  see  Kerr's  Cyc.  C.  C.  P.  f  480  note  par.   36. 

As  to  necessity  that  want  of  jurisdiction  should  appear  on 
face  of  complaint,  see  Kerr's  Cyc.  C.  C.  P.  f  480  note  par.  25. 

As  to  necessity  that  want  of  legral  capacity  to  sue  should 
appear  on  face  of  complaint  to  constitute  ground  of  demurrer, 
see  Kerr's  Cyc.  C.  C.  P.  8  480  and  note  pars.  27,  28. 

As  to  non -Joinder  of  parties,  see  60  A.   D.   668. 

As  to  questions  raised,  see  Kerr's  Cyc  C.  C.  P.  8  431  and 
note  pars.    49-82. 

As  to  scope  of  inquiry,  see  Kerr's  Cyc.  C.  C.  P.  8  481  and 
note  pars.   83-106. 

As  to  serving  demurrer,  see  Kerr's  Cyc  C.  C.  P.  8  466  and 
note. 

As  to  statute  of  limitations  as  ground  of  demurrer,  see  41 
A.    D.    234. 

As  to  waiver  of  demurrer,  see  Kerr's  Cyc.  C.  C.  P.  8  484  and 
note  pars.    60-68. 

As  to  waiver  of  error  in  ruling  on  demurrer,  see  Kerr's  Cyc 
C.  C.  P.  8  484  and  note  pars.  60-74. 

As  to  waiver  of  misjoinder  of  causes  of  action,  see  Kerr's 
Cyc.  C.  C.  P.  8  434  and  note  pars.  28-30. 

As  to  waiver  of  misjoinder  of  parties,  see  Kerr's  Cyc  C. 
C.    P.    8  434    and   note   pars.    31-34. 

As  to  waiver  of  objection  by  failure  to  demur,  see  Kerr's 
Cyc.   C.   C.  P.   8  434  and  note  pars.   2-59. 

As  to  waiver  of  right  to  demur,  see  Kerr's  Cyc.  C.  C.  P.  8  484 
and  note  par.  75. 

As  to  withdrawal  of  demurrer,  see  Kerr's  Cyc.  C.  C.  P.  8  484 
and  note  par.  76. 
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S4S1.  DEMUBBEB  MUST  SPECIFY,  ETC.  MAT  BE 
TAKEN  TO  PABT.  MAT  ANSWEB  AND  DEMUB  AT  SAME 
TIME.  The  demurrer  must  distinctly  specify  the  grounds 
upon  which  any  of  the  objections  to  the  complaint  are  taken. 
Unless  It  does  so,  it  may  be  disregarded.  It  may  be  taken 
to  the  whole  complaint,  or  to  any  of  the  causes  of  action 
stated  therein,  and  the  defendant  may  demur  and  answer  at 
the  same  time. 

Hlstoryi  Enacted  March  11.  1872,  founded  upon  ||  41.  42  of 
Practice  Act:  amended  by  Code  Commission,  Act  March  8.  1901, 
Stats,  and  Amdts.  1900-1,  p.  133,  act  held  unconstitutional,  see 
history,  1 5  ante:  amended  Marcli  20,  1907,  Stats,  and  Amdts. 
1907,  p.  704. 

See  Kerr's  Cyc.  C.  C.  P.  for  114  pars,  annotation. 

Code  aeetlon.— 96  C.  490,  493,  31  P.  560  (construed);  118  C. 
413,  420,  50  P.  546  (applied);  183  C.  308,  310.  65  P.  621   (applied). 

Pmrtlee  Aet  144. —  1  C.  167,  175  (waiver  of  objections);  25  C. 
82.  89,  91  (construed  and  applied);  30  C.  666,  673  (construed 
with  145  Civil  Practice  Act);  25  C.  82,  89,  92  (cited);  31  C. 
101,   102   (construed);  38  C.   539,  541    (construed). 

As  to  demurrer  as  answer  within  statutes  relating  to  Judg- 
ment by  default,  see  Kerr's  Cyc.  C.  C.  P.  I  586  and  note. 

As  to  flnallty  of  Judgments  on  demurrer,  see  60  A.  D.  431. 

As  to  grounds  of  demurrer,  see  Kerr's  Cyc.  C.  C.  P.  {  430  and 
note  pars.  6-67. 

As  to  how  nonjoinder  of  parties  may  be  taken  advantage 
of,  see  64  A.  D.  661. 

As  to  laches  as  ground  of  demurrer,  see  2  A.  S.  807;  23  A.  S. 
150. 

As  to  law  of  case,  see  Kerr's  Cyc  C.  C.  P.  |  53  and  note  pars. 
94-106. 

As  to  necessity  of  determination  of  demurrer  to  answer,  see 
Kerr's  Cyc.  C.  C.  P.  |  443  and  note  pars.  6,  6. 

As  to  necessity  that  defect  appear  on  face  of  complaint,  see 
Kerr's  Cyc.  C.  C.  P.  |  430  and  note  pars.  9,  10. 

As  to  scope  of  inquiry  on  demurrer  to  answer,  see  Kerr's 
Cyc.  C.  C.  P.  i  448  and  note  pars.  4,  7. 

As  to  striking  out  demurrers  as  sham,  see  Kerr's  Cyc  C. 
C.  P.   I  458  and  note. 

As  to  sufficiency  of  demurrer  to  answer,  see  Kerr's  Cyc.  C. 
C.  P.  i  444  and  note  pars.  9-21. 

As  to  sufficiency  of  demurrer  to  whole  if  any  part  Is  good, 
see  brief  61  L.  918,   922. 
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As  to  waiver  of  amblerulty  or  uncertainty  for  failure  to 
specify  such  objections  in  demurrer,  see  Kerr's  Cyc  C  C.  P. 
{  434  and  note  pars.  64-67. 

As  to  whether  judgment  on  demurrer  ffoes  to  merits  of  action, 
see   44   A.   S.   R.   566. 


S4S2.  nUAT  PK0€££DOG2S  AK£  TO  B£  HAD  WH£N 
COMPLAINT  IS  AJII£ND£D.  It  the  complaint  is  amended,  a 
copy  of  the  amendments  must  be  tiled,  or  the  court  may,  in 
its  discretion,  require  the  complaint  as  amended,  to  be  filed, 
and  a  copy  of  the  amendments  or  amended  complaint,  must 
be  served  upon  the  defendants  affected  thereby.  The  defend- 
ant must  answer  the  amendments,  or  the  complaint  as 
amended,  within  ten  days  after  service  thereof?  or  such 
other  time  as  the  court  may  direct,  and  judgment  by  default 
may  be  entered  upon  failure  to  answer,  as  in  other  cases. 

Hlstoryt  Enacted  March  11,  1872,  substantial  re-enactment 
of  143  of  Practice  Act  as  amended  1855.  Stats.  1855,  p.  196: 
amended  March  9.  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  2: 
repealed  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  134,  act  held  unconstitutional,  see  history, 
{  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

Code  section.— 58  C.  42.  45  (cited);  58  C.  91.  94  (construed): 
60  C.  292,  295  (construed);  60  C.  403,  405  (erroneously  cited  for 
S  433);  72  C.  86,  88,  13  P.  158,  159  (referred  to);  90  C.  49,  61,  27  P. 
40.  43  (construed);  99  C.  204,  205,  206,  33  P.  853  (construed);  1S7 
C.  671.  676,  70  P.  784  (cited);  146  C.  179,  182,  106  A.  S.  20,  79  P. 
865  (cited  by  mistake  for  $  433);  2  C.  A.  432.  433.  83  P.  1077  (ser- 
vice of  amended  complaint  implies  the  flllngr  of  the  pleading:). 

Practice  Act  i  42. —  1   C.  167,  174    (cited). 

As  to  amendment  of  complaint  after  trial  of  demurrer,  see 
Kerr's  Cyc.  C.  C.  P.  fi  472  and  note. 

As  to  amendments  generally,  see  Kerr's  Cyc.  C.  C.  P.  ti  472, 
473  and  notes. 

As  to  waiver  of  error  in  ruling:  on  demurrer  by  amending 
pleading,  see  Kerr's  Cyc.  C.  C.  P.  i  434  and  note  parp.  69-74. 

§488.  OBJECTION  NOT  APPEARING  ON  COMPLAINT, 
MAY  BE  TAKEN  BY  ANSWER.  When  any  of  the  matters 
enumerated  in  section  four  hundred  and  thirty  do  not  appear 
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Upon  the  face  of  the  complaint,  the  objection  may  be  taken 
by  answer. 

Utstoryi  Enacted  A'Larch  11,  1873,  re>enaotmeTit  of  X  44  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  16  pars,  annotation. 

Code  aectloiu — 56  C.  (>29  (applied):  60  C.  403,  405  (erroneously 
cited  at  i  432):  66  C.  514,  516,  517.  6  P.  384  (cited):  87  C.  453,  460. 
25  P.  675.  677  (applied);  92  C  86.  88,  28  P.  56  (cited):  95  C. 
129.  133,  29  A.  S.  97,  30  P.  136,  137  (applied);  110  C.  457,  460. 
42  P.  974  (cited);  50  P.  758  (applied);  121  C.  564.  571,  66  A. 
a  65.  54  P.  89  (cited);  130  C.  516,  520  (erroneously  cited  as  |  439, 
130  C.  516,  520),  62  P.  934,  935  (correct  citation);  144  C.  862, 
364,  77  P.  987  (waiver  of  objection);  146  C.  179,  181,  182,  106 
A.  S.  20,  79  P.  865  (non-existence  of  corporation  must  be  raised 
by  answer;  it  cannot  be  raised  by  demurrer,  either  ereneral  or 
special  erroneously  cited  as  1432);  151  C.  1,  13,  89  P.  1097 
(waiver  of  objections);  151  C.  509,  511.  91  P.  324  (cited);  4 
C.  A.  655,  659,  88  P.  991  (what  is  a  good  defense  by  way  of 
plea  in  abatement);  5  C.  A.  708,  709,  91  P.  340  (waiver  of  non- 
Joinder). 

Pnictlee  Act  144^^1  C.  167.  176  (cited);  1  0.  898,  395  (cited); 
4  C.  310.  313  (cited);  6  C.  164,  165  (applied);  7  C.  330.  331,  334 
(Cited);  8  C.  585.  590  (applied);  25  C.  82,  89.  91  (cited);  29  C. 
637.  640  (cited);  31  C.  418.  420  (cited);  36  C.  122,  126  (applied); 
47  C.  213.  221  (construed  and  applied). 

As  to  waiver  of  objection  by  failure  to  raise  it  by  demurrer 
or  answer,  see  Kerr's  Cyc.  C.  C.  P.  |  434  and  note. 

§4S4.    OBJECTIOIIS,  WHEN   DEEMED   WAIVED.     If  no 

objection  be  taken,  either  by  demurrer  or  answer,  the  defend^ 
ant  must  be  deemed  to  have  waived  the  same,  excepting 
only  the  objection  to  the  Jurisdiction  of  the  court,  and  the 
objection  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

HUtorjrt  JBSnacted  March  11,  1872,  re-enactment  of  f  45  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  76  para,  annotation. 

<;•«•  section.^- 59  C.  507,  616  (applied);  (C.  June  17,  1884). 
4  P.  191,  193  (applied);  66  C.  54,  59,  P.  945  (cited  in  conr.  op.): 
(C.  Dec  28,  1886).  9  P.  Ill  (applied);  69  C.  155.  157.  58  A.  R. 
556.  10  P.  895    (applied);  70  C.  75.  78,  11   P.  498,  500  (applied); 
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70  C.  408,  405,  69  A.  R.  423.  11  P.  SSS,  834  (applied).  14  P.  791. 
793  (applied — this  portion  of  opinion  omitted  from  official  re- 
port, 73  C.  290):  74  C.  151,  153,  13  P.  313,  15  P.  451  (applied): 
77  C.  390.  392.  19  P.  644,  645  (applied);  78  C.  264,  256.  20  P.  656. 
557  (cited);  82  C.  523.  525,  23  P.  48.  49  (applied);  92  C.  86.  88. 
28  P.  56  (applied):  95  C.  129,  133.  29  A.  S.  97.  80  P.  186.  137 
(applied);  95  C.  578,  579,  30  P.  777  (applied);  96  C.  609.  611,  31 
P.  618  (applied);  101  C.  627,  641,  40  A,  S.  96,  36  P.  113  (referred 
to);  1D3  C.  441,  445,  37  P.  469  (applied);  110  C.  277,  289,  42  P. 
822  (applied);  110  C.  835,  387.  42  P.  891  (applied);  110  C.  457, 
460,  42  P.  974  (applied);  110  C.  480,  487,  42  P.  980  (applied), 
43  P.  617,  618  (applied).  45  P.  1044  (applied);  121  C.  564,  571, 
66  A.  S.  65,  54  P.  89  (applied);  124  C.  128.  130,  56  P.  789  (ap- 
plied); 134  C.  408,  412.  66  P.  494  (applied);  136  C.  613,  614.  69 
P.  429  (cited);  137  C.  305,  306.  70  P.  174  (applied).  71  P.  802. 
803  (applied  without  citation);  139  C.  53.  56,  72  P.  445 
(applied);  142  C.  59.  70.  75  P.  649  (applied);  144  C.  362.  864, 
77  P.  987  (applied);  145  C.  181.  186,  78  P.  688  (applied);  147  C. 
689,  694,  82  P.  327  (applied);  148  C.  874.  377,  83  P.  148  (applied); 

148  C.  660.  663,  84  P.  182  (complaint  lacking:  essential  and  ne- 
cessary   allegrations    Is    not    cured   by   verdict   and   Juderment); 

149  C.  1,  7,  84  P.  145,  147,  6  L.  N.  S.  276  (construed  in  connec- 
tion with  i389  ante);  151  C.  1,  13,  89  P.  1097' (waiver  of  ob- 
jections); 151  C.  52.  60,  90  P.  137  (waiver  of  objections);  162 
C.  290.  296,  92  P.  733  (waiver  of  objections);  2  C.  A.  86,  38.  88 
P.  79  (waiver  of  stipulation  for  separate  written  estimate  of 
extra  work  on  bulldlngr);  3  C.  A,  588,  590,  86  P.  825  (waiver  of 
objections,  except  as  to  jurisdiction  and  Insufficiency  of  facts); 
5  C.  A.  708,  709,  91  P.  340   (waiver  of  objections). 

Practice  Act  {45. —  1  C.  167.  174  (applied);  1  C.  371,  372  (re- 
ferred to);  1  C.  398,  395  (applied);  4  C.  810,  813  (applied):  7 
C.  330.  331,  334  (applied);  8  C.  514,  517  (applied);  8  C.  685.  690 
(cited);  10  C.  167,  170  (applied):  10  C.  555,  558  (applied);  21 
C.  633,  635  (applied):  22  C.  635,  639  (applied);  25  C.  82.  88.  90 
(applied);  29  C.  637,  640  (applied);  30  C.  666.  673  (construed 
with  141  Civil  Practice  Act);  31  C.  418.  420  (applied):  82  C. 
339,  342.  91  A.  D.  589  (applied);  33  C.  650,  656  (applied);  36 
C.  122.  126   (applied). 

As  to  waiver  of  defense  of  statute  of  limitations  by  failure 
to  demur,  see  brief  4  L.  401.  402. 

As  to  waiver  of  objections  by  consent  to  overruling  demurrer, 
etc.,  see  Kerr's  Cyc.  C.  C.  P.  |  434  note  pars.  68,  64. 

As  to  waiver  of  objections  to  answer,  see  Kerr's  Cyc  C.  C. 
P.  i  444  and  note  pars  27,  28. 

As  to  waiver  of  objections  which  mlg'ht  have  been  raised 
by  demurrer,  see  brief  4  L.  401,  402. 
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Ch.  IV.]  CONTENTS  OF  ANSWER.  |  437 

CHAPTER    IV. 
THE  ANSWER. 

1 437.     Answer,    what   to  contain. 

{  437a.  Answer  by  insurance  company  claiming  exemption  from 
liability,  speclfyinir  peril  proximate  cause  of  loss. 

I  438.     When  counterclaim  may  be  set  up. 

I  439.     When  defendant  omits  to  set  up  counterclaim. 

1 440.     Counterclaim  not  barred  by  death  or  assignment. 

{441.  Answer  may  contain  several  srrounds  of  defense.  De*- 
fendant  may  answer  part  and  demur  to  part  of  com- 
plaint. 

1 442.     Cross-complaint. 

1 4S7.  AKSW£B,  WHAT  TO  CONTAIN.  The  answer  of  the 
defendant  shall  contain: 

1.  A  general  or  specific  denial  of  the  materia]  allegations 

of  the  complaint  controverted  by  the  defendant. 

2.  A  statement  of  an^^  new  matter  constituting  a  defense 
or  counterclaim.  If  the  complaint  be  verified,  the  denial 
of  each  allegation  controverted  must  be  specific,  and  be  made 
positively,  or  according  to  the  information  and  belief  of  the 
defendant. 

If  the  defendant  has  no  Information  or  belief  upon  the 
subject  sufficient  to  enable  him  to  answer  an  allegation  of 
the  complaint,  he  may  so  state  in  his  answer,  and  place  his 
denial  on  that  ground. 

If  the  complaint  be  not  verified,  a  general  denial  is  snfll- 
cient,  but  only  puts  in  issue  the  material  allegations  of 
the  complaint. 

Hlsforr>  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  800. 

See  Kerr's  Cyc.  C.  O.  P.  for  343  para,  annotation. 

Code  Mention. —  63  C.  312,  313  (construed);  65  C.  322.  324.  4 
P.  103  (applied);  66  C.  886,  4  P.  873  (applied);  80  C.  440,  445, 
26  P.  966,  967  (constnied);  92  a  176,  180,  28  P.  222  (referred 
to).  28  P.  681  (applied  without  citation);  94  C.  166.  174,  29  P. 
861.  864,  17  Ia  686  (cited),  31  P.  612,  614  (cited):  98  a  644,  646  (er- 
roneously cited  for  1430),  83   P.   767    (correct  citation);   99  C 
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83,  87,  33  P.  757  (construed);  100  C.  484,  486.  488.  36  P.  144 
(construed).  37  P.  759,  763  (if  a  complaint,  allegringr  value,  is 
not  verified,  a  g^eneral  denial  puts  the  value  in  issue);  118  C. 
688,  690.  50  P.  847  (construed):  119  C.  429.  483.  51  P.  630  (re- 
ferred to):  119  C.  470.  471.  472,  63  A.  S.  135.  51  P.  952.  39  L. 
686  (referred  to);  121  C.  270.  271,  68  P.  798  (construed);  126 
C.  291,  293,  58  P.  690  (referred  to);  128  C.  827,  828.  60  P.  846 
(referred  to);  129  C.  46.  50,  61  P.  570  (applied);  182  C.  9,  11. 
64  P.  95  (construed);  133  C.  69,  71,  65  P.  142  (applied).  70  P. 
8,  11  (fact  not  pleaded  is  not  in  Issue);  138  C.  716,  721.  722,  72 
P.  349  (applied);  139  C.  370.  878.  69  P.  1064,  72  P.  988  (con- 
strued); 143  C.  131,  133,  76  P.  898  (construed);  2  C.  A.  146,  147, 
83  P.  262  (what  facts  constitute  "new  matter");  4  C.  A.  542, 
545,  88  P.  594   (affirmative  matter  must  be  pleaded). 

Practice  Act  {46. —  6  C.  197.  200  (applied);  8  C.  145,  149  (ap- 
plied); 8  C.  363,  369  (construed);  9  C.  33,  38  (construed);  9  C 
59.  62,  70  A.  D.  621  (construed);  10  C.  22.  27.  70  A.  D.  692  (con- 
strued); 18  C.  314  (construed);  19  C.  646.  668  (applied);  21  C.  71. 
75  (construed);  21  C.  430,  435,  436  (construed):  23  C.  596,  627 
(construed);  26  C.  82,  89  (construed):  26  C.  294.  306  (applied); 
32  C.  597,  606  (construed);  32  C.  620,  629  (construed);  33  C.  208. 
211  (construed);  35  C.  274,  280,  95  A.  D.  98  (applied);  88  C.  684. 
686  (construed);  39  C.  169,  177  (applied). 

As  to  allesration  money  payable  in  sold  coin  and  necessity 
for  denial,  see  Kerr's  Cyc.  C.  C.  P.  |  667  and  note. 

As  to  amendments  —  As  of  course,  see  Kerr's  Cyc.  C.  C.  P.  i  472 
and  note. 

Same  —  Generally. —  See  Kerr's  Cyc.  C.  C.  P.  §J  472,  473  and 
notes. 

Same  —  On  motion  or  on  terms. —  See  post  S  473  and  note. 

Same  —  Time  allowed  for. —  See  Kerr's  Cyc.  C.  C.  P.  J  476  and 
note. 

As  to  answering:  constituting:  appearance,  see  Kerr's  Cyc.  C. 
(.'.  P.  I  1014  and  note;  3  Cent.  Dig.  col.  2969,  i  27;  2  Decon.  U\g. 
p.  955.  18  (3). 

As  to  counterclaim,  see  Kerr's  Cyc.  C.  C.  P.  {§  438-441  and 
notes;  also  ante  |  426.  note. 

As  to  cross-complaint,  see  Kerr's  Cyc.  C.  C.  P.  S  442  and  note; 
also  ante  I  426,  note. 

As  to  death  of  party  and  effect  of,  see  Kerr's  Cyc.  C.  C.  P. 
1385  and  note;  1  Cent.  Dig.  col.  280.  ||  310,  354;  1  Decen.  Dig. 
p.  47.  IS  59-69:  15  Cent.  Digr.  col.  2630,  H  33,  84. 

As  to  disability  of  party,  see  Kerr's  Cyc.  C!.  C.  P.  |  386  and 
note:  1  Cent.  Dig.  col.  130.  JIK  14S-15G,  159;  1  Decen.  Vig.  p.  271. 
122. 

As  to  distinction  between  errors  and  defects,  see  Kerr's  Cyc. 
C.  C.  P.  f  476  and  note. 
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As  to  effect  of  setting  forth  writing:  in  answer,  see  Kerr's 
Cyc.  C.  C.  P.  il  448,  449  and  notes. 

As  to  extension  of  time  to  answer,  see  Kerr's  Cya  C.  C.  P. 
i  1064  and  note. 

As  to  pleas  In  abatement,  see  Kerr's  Cyc.  C.  C.  P.  S  480  and 
note. 

As  to  striking  out,  see  Kerr's  Cyc  C.  C.  P.  I  468  and  note. 

As  to  supplemental  answer,  see  Kerr's  Cyc.  C.  C.  P.  1 464 
and  note. 

As  to  when  defendant  may  deny  on  information  and  be- 
lief, see  89  Cent.  DIsr-  col.  1484,  ||  249-262;  70  A.  D.  626,  681,  682. 

Accommodation  or  amusement  —  Rights  of  citizens  in  place  of. 
—  See  Kerr's  Cyc.  C.  C.  ii  61-54  and  notes:  45  Cent.  Dig.  col. 
2960,  14. 

Account  —  How  stated  In  pleading. —  See  Kerr's  Cyc.  C.  C.  P. 
I  454  and  note. 

Action  to  be  brought  in  name  of  real  party  in  interest. —  See 
Kerr's  Cyc  C.  C.  P.  I  867  and  note. 

Admissions  In  answers  pleading  inconsistent  defenses. —  See 
Kerr's  Cyc  C.  C.  P.  {489  and  note. 

Admission  —  Material  allegations  not  controverted  deemed 
true. —  See  Kerr's  Cyc.  C.  C.  P.  I  462  and  note. 

Adverse  claims  to  real  property  —  Determination  of. —  See 
Kerr's  Cyc  C.  C.  P.  f|  788-761  and  notes. 

Allegations  not  denied  —  When  deemed  true  and  when  contro- 
verted.—  See  Kerr's  Cyc.  C.  C.  P.  1462  and  note. 

Answer  —  Constitutes  an  appearance. —  See  Kerr's  Cyc.  C.  C. 
P.  {1014  and  note;  8  Cent.  Dig.  col.  2969,  |  27;  2  Decen.  Dig. 
p.  955.  18(8). 

Same  —  May  be  allowed  after  overruling  of  demurrer. —  See 
Kerr's  Cyc  C.  C.  P.  §472  and  note. 

Appearance  of  defendant — How  made. —  See  Kerr's  Cyc.  C.  C. 
P.  11014  and  note;  3  Cent.  Dig.  col.  2966.  IS  23-54:  2  Decen. 
Dig.  p.  954.  If  7-10:  I  Obiter  Dig.  162;  4  A.  C.  290. 

Same  —  Effect  of  unauthorized  by  attorney. —  See  9  L.  488. 

Arrest  and  bail. —  See  Kerr's  Cyc  C.  C.  P.  11  478-504  and  notea 

Artificial  persons  —  Rules  of  pleading  applicable  to. —  See  70  A. 
D.  638. 

Assignment  of  thing  in  action  not  to  prejudice  defense. —  See 
Kerr's  Cyc.  C.  C.  P.  {368  and  note. 

Associations  may  be  sued  by  common  name. —  See  Kerr's  Cyc. 
C.  C.  P.  I  388  and  note. 

Attaching  copy  of  instrument  to  pleading. —  See  Kerr's  Cyc. 
C.  C.  P.  {  447  and  note. 

Changing  place  of  trial — Proceedings  and  answer  in  case 
w4)ere  change  demanded. —  See  Kerr's  Cyc,  C.  C.  P.  {  407  and 
note. 
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Claim  and  delivery  of  personal  property. —  See  Kerr's  Cyc.  C. 
C.  P.  SS  509-521  and  notes. 

Complaint' — As  to,  see  Kerr's  Cyc.  C  C.  P.  S  426  and  note; 
also  ante  I  426,  note. 

Compromise  —  Offer  of  defendant  to. —  See  Kerr*s  Cyc  C.  C.  P. 
I  997  and  note. 

Conditions  precedent  —  How  to  be  pleaded. — -See  Kerr's  Cyc.  C. 
C.  P.  I  457  and  note;  also  ante  I  426.  note. 

Consolidation  of  actions. —  See  eKrr's  Cyc.  C.  C.  P.  11048  and 
note. 

Construed  as  a  whole  —  Pleadings  must  be. —  See  Kerr's  Cyc 

C.  C.  P.  fi  452  and  note. 

Contest  of  will  —  Answer  to. —  See  Kerr's  Cyc.  C.  C.  P.  §1812 
and  note.  See,  also,  2  Church*s  New  Probate  Law  tmd  Practiee, 
pp.  1664  et  seq. 

Counterclaim  —  As  to  grenerally,  see  Kerr's  Cyc.  C.  C  P. 
M  438-441  and  notes;  also  ante  S  426,  note;  post  I  488,  note. 

Cross-complaint  —  As  to  g-snerally,  see  Kerr's  Cyc  t.  C.  P. 
S  442  and  note;  also  ante  |  426,  note. 

Death  or  disability  of  defendant — Substitution  of  representa- 
tive.—  See  Kerr's  Cyc.  C.  C.  P.  1385  and  note;  1  Cent.  Dig,  col. 
299,  i  407;  1  Decen.  Dig.  p.  59,  i  73. 

Default  —  Relief  from. —  See  Kerr's  Cyc.  C.  C.  P.  I  473  and 
note. 

Demurrer  —  Grounds  of,  not  appearing:  on  face  of  complaint 
—  Objection  to  be  taken  by  answer. —  See  Kerr's  Cyc  C.  C.  P. 
§  433  and  note. 

Same  —  Not  waived  by  fllingr  answer  at  the  same  time. —  See 
Kerr's  Cyc.  C.  C.  P.  I  472  and  note. 

Same  —  To  answer. — See  Kerr's  Cyc.  C.  C.  P.  Si  443.  444  and 
notes. 

Same  —  To  complaint. —  See  Kerr's  Cyc  C.  C.  P.  SI  480  et  seq. 
and  notes. 

Denial  —  Must   be    direct,   positive,    and   explicit. —  See   70    A. 

D.  684. 

Same  —  Purporting:  to  cover  the  whole  cause  of  action,  but 
which  answers  only  a  part,  is  bad. —  89  Cent.  Dlgr.  col.  1852, 
f  181. 

Description  of  real  property  —  How  stated  In  pleading-. —  See 
Kerr's  Cyc.  C.  C.  P.  I  455  and  note. 

Determination  of  adverse  claims  to  real  property  —  Defend- 
ants in  action  for. —  See  Kerr's  Cyc.  C.  C.  P.  f  308  and  note. 

Dinmlssal. —  See  Kerr's  Cyc.  C.  C.  P.  ||581,  582  and  notes. 

Eminent  domain  —  Answer  In. —  See  Kerr's  Cyc.  C  C.  P.  $  1246 
and  note:  18  Cent.  Dig.  col.  1537,  Sf    519-622. 

English  language  to  be  used  in  all  pleadings  and  court  pro- 
ceedings.—  See  Kerr's  Cyc.  C.  C.  P.  |  185  and  note. 
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Enlar^ingr  time  to  plead. —  See  Kerr's  Cyc.  C.  C.  P.  I  478  and 
note. 

Errors  dlsregrarded,  unless  affecting:  material  rig-hts. —  See 
Kerr's  Cyc.  C.  C.  P.  I  475  and  note. 

Escheated  estate  —  Answer  in  proceeding  for. —  See  Kerr's  Cyc. 
C.  C.  P.  S  1271  and  note. 

BZstoppel  In  pals. —  See  Kerr's  Cyc.  C.  C.  P.  11  1962  subd.  8  and 
note;  19  Cent.  Dlgr-  col.  2114,  H  154  et.  seq.;  8  PI.  &  Pr.  10; 
11   Encyc.  of  !#.  420. 

Estoppel  —  Mode  and  necessity  of  pleadlngr- — See  19  Cent.  Dig. 
col.  2440.  II  299-302;  8  PI.  Sc  Pr.  6;  also  note  27  A.  S.  344. 

Extension  of  time  to  answer,  etc. —  See  Kerr's  Cyc.  C.  C.  P. 
1 10S4  and  note. 

Extension  of  time  when  last  day  falls  on  Sunday. —  See  Kerr's 
Cyc  C.  C.  1 11  and  note  pars.  2>10;  also  14  L.  120. 

Fictitious  name  —  Desigrnatlng^  defendant  by. —  See  Kerr's  Cyc. 
C.  C.  P.  I  474  and  note;  also  14  PI.  &  Pr.  279  et  seq. 

Filing:  and  serving  of  pleadings. —  See  Kerr's  Cyc.  C.  C.  P. 
I  466  and  note. 

Forms  and  rules  of  pleadings  prescribed  by  code. —  See  Kerr's 
Cyc.  C.  C.  P.   1 421  and  note;  39  Cent.   Dig.  col.   1088,  |  3. 

General  verdict  —  When  cures  defects  In  pleadings. —  See  39 
Cent.  Dig.  col.  2883.  111442-1485;  1  A.  D.  210. 

Ctold  coin  —  Allegation  money  payable  in  —  As  to  necessity 
of  denying,  see  Kerr's  Cyc  C.  C.  P.  I  667  and  note. 

Guardian  ad  litem  to  answer  for  a  dependent  person. —  See 
Kerr's  Cyc.  C.  C.  P.  11372,  373  and  notes;  1  Cbnrch's  New  Pro- 
liate  tMyw  and  Pmcttce^  p.  87. 

Infant.  Insane,  or  incompetent  person  to  answer  by  guardian. 
—  See  Kerr's  Cyc  C.  C.  P.  I  872  and  note. 

Injunction. —  See  Kerr's  Cyc  C.  C.  P.  ||  626-583  and  notes. 

Inspection  of  books,  writings,  etc. —  See  Kerr's  Cyc  C.  C. 
P.  1 1000  and  note. 

Inspection  of  original  of  instrument  pleaded. —  See  Kerr's 
Cyc  C.  C.  P.  I  449  and  note. 

Interpleader  —  Defendant  In. —  See  Kerr's  Cyc.  C.  C.  P.  |  386 
and  note. 

Intervention  —  To  Join  with  defendant. —  See  Kerr's  Cyc.  C. 
C.  P.  I  387  and  note. 

Issues — ^Definition  and  trial  of. —  See  Kerr's  Cyc.  C.  C,  P. 
ii  588-592  and  notes. 

Joining  defendants  sctverally  liable  on  commercial  paper. —  See 
Kerr's  Cyc.  C.  C.  P.  I  383  and  note. 

Joining  persons  severally  liable  on  same  obligation  or  in- 
strument.—  See  Kerr's  Cyc  C.  C.  P.  I  383  and  note. 

Joining  sureties  as  defendants. —  See  Kerr's  Cyc.  C.  C.  P. 
i  383  and  note. 
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Joint  debtors  —  Proceedings  againsL —  See  Kerr's  Cyc  C,  C.  P. 
(S  989-994  and  notes. 

Judgrrnent  by  default  for  failure  to  answer. —  See  Kerr's  Cyc. 
C.  C.  P.  SS  580.   585  and  notes;   30  Cent.  Dig.  col.   233,  ||  180-201. 

Judgment  —  How  pleaded. —  See  Kerr's  Cyc.  C.  C.  P.  f  456  and 
note;  also  30  Cent.  Dig.  col.  3025,  {{  1740-1748;  4  L.  685. 

Judgment  may  be  for  or  against  one  or  more  of  several  de- 
fendants.—  See  Kerr's  Cyc.  C.  C.  P.  i§  678.  579  and  notes. 

Jurisdiction  of  defendant  when  acquired. —  See  Kerr's  Cyc 
C.  C.   P.   J  416  and   note. 

Justices'  courts  —  Pleadings  In. —  See  Kerr's  Cyc.  C.  C.  P.  M  851- 
860  and  notes. 

Libel  and  slander  —  Answer  in  actions  for. —  See  Kerr's  Cyc. 
C.  C.  P.  i  461  and  note. 

Same  —  Plea  of  justification   in. —  See  91   A.   S.   292. 

Same  —  What  is  privileged  publication. —  See  Kerr's  Cyc.  C. 
C.  f  47  and  note. 

Liberal  construction  of  pleadings. —  See  Kerr's  Cyc.  C.  C.  P. 
I  452  and  note. 

Married  woman  may  defend  same  as  unmarried. —  See  Kerr's 
Cyc.  a  C.  P.   J  370  and  note. 

Material  allegation  defined. —  See  Kerr's  Cyc.  C.  C.  P.  I  463 
and  note. 

Mining  claims,  local  rules,  customs,  etc..  In  action  concern- 
ing.—  See  Kerr's  Cyc.  C.  C.  P.  I  748  and  note. 

Non  est  factum  —  Evidence  admissible  under  plea  of. —  See  9 
A.  D.  432. 

Numerous  parties  —  Questions  of  general  interest  —  One  may 
sue  or  defend  on  behalf  of  all  Interested. —  See  Kerr's  Cyc.  C. 
C.  P.  i  382  and  note. 

Papers  without  title  of  action  or  with  defective  title. —  See 
Kerr's  Cyc.  C.  C.  P.  S  1046  and  note. 

Partition  of  real  property. —  See  Kerr's  Cyc.  C.  C.  P.  H  752- 
801  and  notes. 

Persons  who  may  be  joined  as  defendants. —  See  Kerr's  Cyc. 
C.  C.  P.  I  379  and  note. 

Plea  of  puis  darrein  continuance. —  See  12  L.  301. 

Pleas  in  abatement. —  See  Kerr's  Cyc.  C.  C.  P.  fi  430  and  note. 

Pleadings  allowed  by  code. —  See  Kerr's  Cyc.  C.  C.  P.  8  422 
and  note. 

Quieting  title. —  See  Kerr's  Cyc.  C.  C.  P.  |§  738-761  and  notes. 

Several  defendants  —  Action  may  proceed  against  those 
served. —  See  Kerr's  Cyc.   C.  C.   P.   §415  and  note. 

Sham  and  frivolous  answers  —  Striking  out. —  See  Kerr's  Cyc. 
C.  C.  P.  i  453  and  note. 

Statute  of  frauds  —  When  and  how  must  be  pleaded. —  See  86 
A.  D.  684;  78  A.  S.  650. 
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Statute  of  limitations  —  How  pleaded. —  See  Kerr's  Cyc.  C. 
C.  P»  I  458  and  note. 

Steamers,  vessels,  and  boats,  actions  asainsti —  See  Kerr's 
Cyc.  C.  C.  P.  ft  813-827  and  notes. 

StriklniT  out  —  As  to,  see  Kerr's  Cyc.  O.  C.  P.  I  453  and  note. 

Substituting  defendant  where  cooflictins  claims  made  to  sub- 
ject-matter of  action. —  See  Kerr's  Cyc.  C.  C.  P.  J  886  and 
note. 

Summons  —  How  issued,  directed,  and  what  to  contain. —  See 
Kerr's  Cyc.  C.  C.  P.  |  407  and  note. 

Same  —  How  served  and  returned. —  See  Kerr's  Cyc.  C.  C.  P. 
11410,  411  and  notes. 

Supplemental  answer. —  See  Kerr's  Cyc  C.  C.  P.  8  464  and 
note. 

Tenants  in  common  defend  jointly  or  severally. —  See  Kerr*s 
Cyc.  C.  C.  P.  f  384  and  note. 

Time  to  demurrer  or  answer  —  As  to  generally,  see  Kerr's 
Cyc.  C.  C.  P.  I  407  and  note. 

Same  —  Extension  of. —  See  Kerr's  Cyc.  C.  C.  P.  i  1054  and  note. 

Usages  and  customs  must  be  especially  pleaded. —  See  2  L. 
709. 

Usurpation  of  office  or  franchise. —  See  Kerr's  Cyc.  C.  C.  P. 
II  802,  810  and  notes. 

Variance  between  allegations  of  pleadings  and  proof. —  See 
Kerr's  Cyc.  C.  C.  P.  |8  469-471  and  notes. 

Verification. —  See  Kerr's  Cyc.  C.  C.  P.  I  446  and  note. 

What  Controls  —  Exceptions  —  As  to,  see  Kerr's  Cyc.  C.  C. 
P.  I  449  and  note. 

Same  —  Written  instrument  set  out  in  answer,  how  contro- 
verted.—  See  Kerr's  Cyc.  C.  C.  P.  i  448  and  note. 

When  denial  of  any  knowledge  or  information  sufficient  to 
form  a  belief  may  be  used. —  See  39  Cent.  Dig.  col.  1484.  11249- 
252;  note  70  A«  D.  626,  628. 

Wife  may  defend  for  husband. —  See  Kerr's  Cyc.  C.  C.  P.  I  371 
and  note. 

Words  of  statute  —  As  to  whether  denial  must  be  in,  see 
70  A.  D.  633. 

Writ  of  mandate  —  Answer  to  petition  for. —  See  Kerr's  Cyc 
C.  C.  P.  f I  1089,   1094  and  notes. 

Writ  of  prohibition  —  Answer  to  petition  for. —  See  Kerr's  Cyc. 
C.  C.  P.  II  1089,  1105  and  notes. 

Writ  of  review  —  Answer  or  return  to. —  See  Kerr's  Cyc.  C. 
C.  P.  I  1075  and  note. 

Written  instrument  set  out  in  pleading  admitted  by  failure 
to  deny  under  oath. —  See  Kerr's  Cyc.  C.  C.  P.  11447-449  and 
notes. 
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S  487a.  ANSWER  BT  INSURANCE  COMPANY  CLAIMING 
EXEMPTION  FROM  LIABILITY,  SPECIFYING  PERIL 
PROXIMATE  CAUSE  OF  LOSS.  In  an  action  to  reoover  upon 
a  contract  of  insurance  wherein  the  defendant  claims  exemp- 
tion from  liability  upon  the  grround  that,  although  the  proxi- 
mate cause  of  the  loss  was  a  peril  insured  against,  the  loss 
was  remotely  caused  by  or  would  not  have  occurred  but  for 
a  peril  excepted  in  the  contract  of  insurance,  the  defendant 
shall  in  his  answer  set  forth  and  specify  the  peril  which  was 
the  proximate  cause  of  the  loss,  in  what  manner  the  peril 
excepted  contributed  to  the  loss  or  itself  caused  the  peril 
insured  against,  and  if  he  claim  that  the  peril  excepted  caused 
the  peril  insured  against,  he  shall  in  his  answer  set  forth 
and  specify  upon  what  premises  or  at  what  place  the  peril 
excepted  caused  the  peril  insured  against. 

Sec.  2.  This  act  shall  apply  to  all  pleadings  filed  after  the 
passage  of  this  act,  as  well  as  [in]  actions  then  pending  as 
those  thereafter  begun. 

HimtoTjt  Enacted  March  21,  1907,  Stats,  and  Amdta.  1907. 
p.  836.     In  effect  immediately. 

§488.    WHEN  COUNTERCLAIM  MAY  BE  SET  UP.     The 

counterclaim  mentioned  in  the  last  section  must  be  one  exist- 
ing in  favor  of  a  defendant  and  against  a  plaintiff  between 
whom  a  several  judgment  might  be  had  in  the  action,  and 
arising  out  of  one  of  the  following  causes  of  action: 

1.  A  canse  of  action  arising  oat  of  the  transaction  set 
forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action; 

2.  In  an  action  arising  upon  contract;  any  other  cause  of 
action  arising  also  upon  contract  and  existing  at  the  com- 
mencement of  the  action. 

Mlmtorjt  Enacted  March  11,  1872,  substantial  re-enactment 
of  I  47  of  Practice  Act 

See  Kerr's  Cyc.  C.  C.  P.  for  123  pars,  annotation. 

Oo4e  aeetioM.— 40  C.  106,  110;  61  C.  228,  226  (applied);  61  C. 
639,  640  (cited);  53  C.  31,  32  (applied);  57  C.  646,  647  (applied):  68 
C.  348,  854  (construed);  64  C.  273.  274,  30  P.  818  (applied);  64  C. 
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489.  491.  2  P.  260  (applied);  6S  C.  821,  824.  826,  4  P.  108.  104 
(construed);  67  C.  589.  690,  8  P.  314  (applied);  69  C  616,  618. 
11  P.  456.  457  (applied);  70  C.  108,  112,  118,  9  P.  180,  181,  11  P. 
S99  (construed);  72  C.  224.  226.  227.  18  P.  627,  628  (applied); 
87  C.  366.  266,  28  A.  S.  243,  26  P.  407,  409  (referred  to);  96  C. 
S4,  90,  91,  31  A.  S.  181,  188.  30  P.  1016,  21  L.  406  (construed); 
100  C.  80.  84,  34  P.  671.  672  (construed);  101  a  286.  290.  86  P. 
876  (construed);  101  C.  648.  649,  86  P.  102  (construed);  104  G. 
138.  185.  87  P.  887  (construed);  107  C.  55,  67,  40  P.  45  (con- 
strued); 110  C.  259,  268,  264.  266.  42  P.  820  (construed);  118  C 
437.  440.  45  P.  702  (applied);  116  C.  94.  96.  97.  47  P.  927  (con- 
strued);  118  C.  334.  337.  50  P.  656  (construed);  119  C.  470.  471, 
472.  474,  63  A.  S.  135.  51  P.  952,  39  L.  686  (construed);  120  C. 
27.  28.  52  P.  118  (construed);  120  C.  407.  418.  62  P.  718  (con- 
strued); 125  C.  48,  49,  67  P.  684  (applied);  126  C.  291,  293,  296. 
58  P.  690  (construed);  129  C  476,  479,  62  P.  72  (construed); 
132  C.  154.  161.  64  P.  278  (construed);  136  C.  36,  40.  66  P.  979 
(construed);  137  C.  388,  838.  70  P.  167  (applied);  140  C.  496, 
498,  74  P.  40  (applied):  142  C.  419.  420,  421.  76  P.  60  (con- 
strued);  143  C.  258,  266.  76  P.  1034  (construed);  17  Colo.  A. 
426.  68  P.  784  (construed);  151  C.  728,  782.  91  P.  616  (what  fails 
to  state  a  gn*ound  of  counterclaim);  4  C.  A.  488,  497.  88  P. 
.512  (counterclaim  must  be  what). 

Pnietlce  Act  1 47. —  8  C.  398,  405  (construed);  19  C.  646,  668 
(applied);  20  C.  277,  278  (construed);  30  C.  247,  252  (construed): 
35  C.  274,  280,  95  A.  D.  98  (construed);  39  C.  169.  177.  178  (con- 
strued); 39  C.  389.  392  (referred  to);  50  C.  652,  654   (cited). 

As  to  action  for  services  —  Counterclaim  In.  see  22  PI.  &  Pr. 
1382;  89  A.  D.  487;  12  L.  821. 

As  to  actions  between  landlord  and  tenant  —  Counterclaim  in. 
see  32  Cent.  Diff.  col.  1248.  f  1186;  89  A.  D.  489. 

As  to  actions  relatin^r  to  real  property  —  Counterclaim  in.  see 
89  A.   D.   487. 

As  to  counterclaim  In  action  on  contract,  see  48  Cent.  Dl^. 
coL  8048.  I  28;  89  A.  D.  486. 

As  to  counterclaim  In  cases  of  tort*  see  43  Cent.  Dig,  col. 
3046.  i  29:  3  A.  C.  486;  89  A.  D.  485. 

As  to  dismissal  of  action  when  counterclaim  Interposed,  see 
Kerr's  (^c.  C.  C.  P.  f  681  and  note. 

As  to  omission  to  set  up  counterclaim  barring:  subsequent 
action  thereon,  see  Kerr's  Cyc.  C.  C.  P.  I  349  and  note  par.  8; 
43  Cent.  Disr.  col.  3294,  {  133. 

As  to  scope  and  office  of  counterclaim  under  the  code,  see 
89  A.   D.   482. 

As  to  statute  of  limitations  agrainst  counterclaim  or  recoup- 
ment, see  2  A.  C.  161;  4  A.  C.  88;  8  A.  C.  1123;  18  PI.  &  Pr.  190; 
3  A.  &  68. 

295 


SS  439,  440        CODE   OF   CIVIL,   PROCEDURE,     [pt.  II,  Tit.  VI. 

Compensated  —  Cross- demands  deemed  —  As  to,  see  Kerr's 
Cyc.  C.  C.  P.  I  440  and  note;  43  Cent.  Dig.  col.  3283,  |  126. 

Cross-complaint — Difference  between  and  counterclaim. — 
See  Kerr's  Cyc.  C.  C.  P.  I  442  and  note. 

Dismissing  action  where  counterclaim  interposed. —  See  Kerr*a 
Cyc.  C.  C.  P.  I  681  and  note. 

Omission  to  set  up  counterclaim  prevents  future  action  there- 
on.—  See  Kerr's  Cyc.  C.  C.  P.  1439  and  note;  43  Cent.  Dlgr.  col. 
3294.   {  133. 

8  489.  WHEN  DEFENDANT  OMITS  TO  SET  UP  COUN- 
TERCLAIM. If  the  defendant  omits  to  set  up  a  counterclain) 
upon  a  cause  arising  out  of  the  transaction  set  forth  in  the 
complaint  as  the  foundation  of  the  plaintiff's  claim,  neither 
he  nor  his  assignee  can  afterwards  maintain  an  action  against 
the  plaintiff  therefor. 

History t  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  134,  act 
held  unconstitutional,  see  history',  {  5  ante;  amended  March  20. 
1907,  Stats,  and  Amdts.  1907,  p.  706. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

58  C.  608,  611  (applied);  129  C.  475,  479,  62  P.  72  (construed); 
130  C.  516,  520  (erroneously  cited  for  1 433),  62  P.  934,  935 
(correct  citation);  135  C.  36,  41,  66  P.  979  (construed). 

Defendant  not  bound  to  set  up  counterclaim. —  See  19  PI. 
&  Pr.  731  et  seq.;  89  A.  D.  492. 

Same  —  Failure  to  set  up  barring  subsequent  action. —  See 
Kerr's  Cyc.  C.  C.  P.  I  439;  43  Cent.  Dig.  col.  3294,    {133. 

§440.  COUNTERCLAIM  NOT  BARRED  BY  DEATH  OR 
ASSIGNMENT.  When  cross-demands  have  existed  between 
persons  under  such  circumstances  that,  if  one  had  brought 
an  action  against  the  other,  a  counterclaim  could  have  been 
set  up,  the  two  demands  shall  be  deemed  compensated,  so 
far  as  they  equal  each  other,  and  neither  can  be  deprived  of 
the  benefit  thereof  by  the  assignment  or  death  of  the  other. 

HlMtoryi  Enacted  March  11,  1872,  re-enactment  of  148  of 
Practice  Act,  addin^r  last  sentence:  amended  March  24.  1874. 
Code  Amdts.  1873-4,  p.  300. 

See  Kerr's  Cyc.  C.  C.  P.  for  71  pars,  annotation. 
65  C.   322,  824,   4  P.   103    (construed);   107  C.   66,   62.   67,  40   P. 
45  (construed);  110  C.  259,  266,  42  P.  820  (referred  to),  48  P.  982, 
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98S  (defendant's  demand  for  unliquidated  damages  must  be 
pleaded,  though  as  a  crftss-demand) ;  118  C.  334,  841,  60  P.  666, 
657  (construed):  119  C.  470,  471,  474,  475,  63  A.  S.  135,  51  P.  952,  39 
L.  686  (construed);  126  C.  291,  293,  296,  58  P.  4S90  (construed); 
136  C.  627.  628,  69  P.  418  (applied):  (C.  Auff.  26,  1883).  33  P. 
1118,  1119  (applied);  (C.  March. 26.  1894),  86  P.  381  (applied): 
161  C.  723,  730,  731,  732,  91  P.  616  (rishts  of  parties  under 
this  section  are  mutual):  2  C.  A.  122,  129.  83  P.  62  (In  an 
equitable  proceeding,  court  may  render  equity  to  defendant, 
though  no  "offset"  or  "quantum  meruit"  Is  pleaded):  5  C.  A. 
766,  770.  91  P.  439  (cross-demands,  how  far  to  be  deemed  com- 
pensated): 95  P.  320,  321  (this  section  gives  substantive  rights, 
enforceable  in  a  federal  court  of  equity). 

As  to  general  principles  governing  equitable  set-off,  see  18 
PL  &  Pr.  718  et  seq.;  764  et  seq.:  47  A.  S.  578;  4  U  858;  7  h. 
84;   11  L.  259. 

Same  —  Non-residence  as  ground  for  equitable  set-off. —  See 
6  A.  C.  720. 

Same  —  Statutory,  not  common-law  rights — See  10  L.  378. 

As  to  insolvency  as  ground  for  equitable  relief  by  set-off, 
considering  subject  as  affecting  various  persons  and  classes 
of  actions,  see  19  PL  ft  Pr.  723;  74  A.  S.  S79;  2  L.  278;  21  L. 
380. 

As  to  Judgment  —  Set-off  of,  see  13  A.  D.  729-731;  47  A.  S.  590. 

As  to  recoupment  In  case  of  breach  of  contract,  see  19  PL 
ft  Pr.  761;  40  A.  D.  320. 

As  to  set-off  as  between  landlord  and  tenant,  see  47  A.  S. 
690. 

As  to  set-off  of  mutual  Judgments,  see  13  A.  D.  729;  67  L. 
598. 

As  to  what  is  statutory  counterclaim,  see  Kerr's  Cyc.  C.  C. 
P.  j  438  and  note. 

Form  of  Judgment  —  Not  necessary  before  demand  can  be 
set  off. —  85  A.  D.  151. 

Receiver  —  Effect  of  on  right  of  set-off. —  See  47  A.  S.  142- 
144. 

Set-off  of  improvements  In  action  for  withholding  property. — 
See  Kerr's  Cyc  C.  C.  P.  I  741  and  note. 

S  441-  ANSWEB  MAY  CONTADT  SETEBAL  GROUNDS  OF 
DEFENSE.  DEFENDANT  MAT  ANSWER  PABT  AND  DE- 
MUR  TO  PABT  OF  COMPLAINT.  The  defendant  may  set 
forth  by  answer  as  many  defenses  and  counterclaims  as  he 
may  have.  They  must  be  separately  stated,  and  the  several 
defenses  most  refer  to  the  causes  of  action  which  they  are 
intended   to  answer,  in   a  manner  by   which   they   may  be 
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intelligibly  distinguished.     The  defendant  may  also  answer 

one  or  more  of  the  several  causes  of  action  stated  in  the 

complaint  and  demur  to  the  residue. 

Hlatoryi  Enacted  March  11.  1872,  re-enactment  of  (49  of 
Practice  Act,  last  sentence  added. 

See  Kerr's  Cyc.  C.  C.  P.  for  42  pars,  annotation. 

Code  nectlon. —  92  C.  176,  180,  28  P.  222  (referred  to);  115  C. 
308,  316,  46  P.  1076,  1077  (construed);  121  C.  167.  171,  6S  P. 
565  (cited);  121  C.  414,  417,  53  P.  935  (construed);  129  C.  649, 
651  (erroneously  cited  for  S  941),  62  P.  259,  260  (correct  cita- 
tion); 148  C.  397,  401,  83  P.  434  (applied;  defendant  not  re- 
quired to  elect  between  two  defenses);  7  C.  A.  150,  151,  93 
P.  1035  (defendant  may  plead  as  many  defenses  as  he  has 
though  they  are  inconsistent  with  each  other);  20  Utah  241, 
58  P.  193  (construed). 

Practice  Act  {49. —  22  C.  671,  677,  678  (construed);  28  C.  382. 
387    (construed);   48  C.   264.  268    (construed). 

Inconsistent  defenses  —  Right  to  plead. —  See  48  L.  177-210. 

§  442.  CBOSS-COMPLAIIiT.  Whenever  the  defendant  seeks 
affirmative  relief  against  any  party  to  the  action,  relating  to 
or  depending  upon  the  contract  or  transaction  upon  which 
the  action  is  brought,  or  affecting  the  property  to  which  the 
action  relates,  he  may,  in  addition  to  his  answer,  file  at  the 
same  time,  or  by  permission  of  the  court  subsequently,  a 
cross-complaint.  The  cross-complaint  must  be  served  ui>on 
the  parties  affected  thereby,  and  such  parties  may  demur  or 
answer  thereto  as  to  the  original  complaint.  If  any  of  the 
parties  affected  by  the  cross-complaint  have  not  appeared  in 
the  action,  a  summons  upon  the  cross-complaint  must  be  is- 
sued and  served  upon  them  in  the  same  manner  as  upon  the 
commencement  of  an  original  action. 

Miiitoryi  Enacted  March  24.  1874,  Code  Amdts.  1873-4.  p.  801; 
amended  by  Code  Commission,  Act  March  8.  1901,  Stats,  and 
Amdts.  1900-1,  p.  134,  act  held  unconstitutional,  see  history, 
f  5  ante;  amended  March  20,  1907.  Stats,  and  Amdts.  1907,  p. 
706,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  439;  April  16,  1309,  Stats, 
and  Amdts.  1909,  ch.  629. 

See  Kerr's  Cyc.  C.  C.  P.  for  119  pars,  annotation. 
57  C.   588.   589,   592,  593    (cited);    57   C.    646.   647    (applied);   58 
C.   239,  240   (applied);  64  C.  513.  514.  2  P.  899.  400   (construed); 
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68  C.  277.  280.  9  P.  167,  169  (applied);  69  C.  616,  618.  619.  11  P. 
466.  457,  458  (applied);  71  C.  142,  149.  11  P.  856.  869  (applied): 
74  C  489.  492.  6  A.  a  460,  16  P.  248,  249  (referred  to);  81  C. 
182.  188.  15  A.  S.  38.  22  P.  648  (construed);  82  C.  418.  416.  22  P. 
1140.  1141  (construed):  88  C.  689.  609.  28  P.  1102.  1106  (cited): 
84  a  586.  587.  589.  24  P.  808.  809.  698.  699  (construed) ;' 87  C. 
151,  158.  25  P.  270  (construed);  87  C.  256.  264,  22  A.  &  248.  25 
P.  407.  409  (construed);  91  C.  552.  654.  27  P.  860.  861  (con- 
strued); 109  a  107.  110,  88  P.  48,  41  P.  793  (applied),  38  P. 
894.  895  (applied  In  action  to  recover  buildings  removed  from 
plalnUlTs  land);  112  0.646.  661.  44  P.  1086  (referred  to);  119 
C.  429.  433.  51  P.  680.  682  (construed  with  other  sections  in  ac- 
tion to  quiet  title);  120  C.  54.  57.  58.  52  P.  125  (construed): 
122  a  244.  249,  64  P.  823  (construed);  125  C.  656,  660.  58  P. 
258  (cross-complaint  to  quiet  title);  126  C.  57.  60,  58  P.  318 
(construed);  126  C.  815.  318.  58  P.  817  (construed);  126  C.  691. 
594.  77  A.  a  209.  69  P.  86  (construed);  127  C.  612.  615.  617, 
621.  60  P.  165  (construed);  180  C.  27.  44,  62  P.  886.  887  (ap- 
plied); 135  C.  41.  44.  67  P.  88  (applied);  186  O.  818,  816.  68  P. 
975  (construed);  136  C.  507,  509.  69  P.  235  (applied);  136  C.  583, 
585.  69  P.  248  (construed);  188  C.  808.  317.  71  P.  364,  866  (con- 
strued); 140  C.  495.  498,  74  P.  40  (applied);  141  O.  471.  474.  75 
P.  60  (applied);  142  C.  201,  206.  75  P.  767  (construed);  142  C. 
419.  420.  421,  76  P.  50  (construed);  144  C.  724,  789.  78  P.  290 
(construed);  145  C.  565,  670.  79  P.  171  (construed):  148  C.  457, 
469.  8S  P.  1008  (objections  to  cross-complaint,  when  too  late  on 
appeal);  8  C.  A.  346.  846,  85  P.  164  (fllin?  of  cross-complaint 
without  objection  from  plaintlfF.  effect  of);  4  C.  A.  298,  801, 
87  P.  1104  (applied  where  affirmative  relief  was  sougrht  In  eject- 
ment, and  showinfiT  when  a  cross^complaint  ie  especially  proper). 

As  to  dismissing  action — ^  Where  cross-complaint  filed. —  See 
Kerr's  Cyc.  C.  C.  P.  I  581  and  note;  5  PI.  &  Pr.  684. 

Aa  to  essential  elements  of  complaint,  see  Kerr's  Cyc  O  C 
P.  {426  and  note. 

As  to  Introduction  of  new  parties  by  cross-bill,  see  88  A.  D. 
368. 

As  to  nature  and  objects  of  cross-bills,  see  6  PI.  &  Pr.  628- 
687;  83  A.  D.  961-864. 

As  to  "new  parties,"  see  Kerr's  Cyc.  C.  C  P.  |  448  note  pars. 
77-8«. 

As  to  new  parties,  generally,  and  how  Jurisdiction  over  them 
may  be  acquired,  see  50  A.  a  788. 

Compensated  —  Cross-demands  deemed. —  See  Kerr's  CJyc.  C.  C. 
P.  I  440  and  note;  43  Cent  Dig.  cot  8888,  1 126. 

Divorce  —  Counterclaim  in  action  of. —  See  81  A.  D.  487. 
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CHAPTER    V. 

DEMURRER   TO   ANSWER. 

{  443.     When  plaintiff  may  demur  to  answer. 
i  444.     Grounds  of  demurrer. 

§448.    WHEN   PLAINTIFF   MAY   DEMUR   TO   ANSWER. 

The  plaintiff  may  within  ten  days  after  the  service  of  the 
answer  demur  thereto,  or  to  one  or  more  of  the  several 
defenses  or  counterclaims  set  up  therein. 

Hlstoryi  Enacted  March  11,  1872,  founded  upon  I  50  of  Prac- 
tice Act;  amended  March  24.  1874.  Code  Amdts.  1873-4.  p.  301; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  134,  act  held  unconstitutional,  see  history,  I  6  ante;  amended 
March.  20,  1907,  Stats,  and  Amdts.  1907,  p.  706. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

C*dc  seetloB. — 109  C.  437,  443,  42  P.  667,  668  (construed): 
no  C.  150,  162,  62  A.  S.  70,  42  P.  676  (cited);  119  C.  526.  629. 
51  P.  848  (construed). 

Practice  Aet  §50. —  28  C.  295,  297  (referred  to);  30  C.  660, 
564  (motions  to  be  heard  In  term);  84  C.  163,  161  (motion  to 
strike,  when  proper);  38  C.  684.  585  (cited);  98  C.  416.  417.  33 
P.  270  (construed  with  1 453;  omission  and  substitution  of 
words  considered). 

As  to  admissions  by  demurrer  to  complaint,  see  Kerr's  Cyc. 
C.  C.  P.  I  431  and  note  pars.  83-93. 

As  to  demurrer  to  complaint,  see  Kerr's  Cyc.  C.  C.  P.  |  430 
and  note. 

As  to  extending  time  to  demurrer,  see  Kerr's  Cyc  C.  C.  P. 
i  1054  and  note. 

As  to  form  and  sufliciency  of  demurrer  to  answer,  see  Kerr's 
Cyc.  C.  C.  P.  f  444  and  note  pars.  9-21. 

As  to  scope  of  Inquiry  on  demurrer  to  complaint,  see  Kerr's 
Cyc.  C.  C.  P.  f  431  and  note  pars.  94-106. 

As  to  service  of  demurrer,  see  Kerr's  Cyc.  C.  C.  P.  I  466  and 
note^ 

As  to  waiver  of  demurrer  to  answer,  see  Kerr's  Cyc.  C.  C.  P. 
i  444  and  note  pars.  24,  25. 

As  to  waiver  of  objections  to  answer,  see  Kerr's  Cyc.  C  C.  P. 
I  444  and  note  pars.   27-32. 

As  to  when  time  to  answer,  on  overruling:  demurrer,  begrlns 
to  run,  see  Kerr's  Cyc.  C.  C.  P.  §  476  and  note. 
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f  444.  GROUNDS  OF  DEMURBEB.  The  demurrer  may  be 
taken  upon  one  or  more  of  the  following  grounds: 

1.  That  several  causes  of  counterclaim  have  been  improp- 
erly Joined,  or  not  separately  stated; 

2.  That  the  answer  does  not  state  facts  sufficient  to  con- 
stitute a  defense  or  counterclaim; 

3.  That  the  answer  is  ambiguous; 

4.  That  the  answer  is  unintelligible;   or 

5.  That  the  answer  is  uncertain. 

HlMtoryt  Enacted  March  11,  1872:  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  134,  act 
held  unconstitutional,  see  history,  |  5  ante;  amended  March  20, 
1907,  Stats,  and  Amdts.  1907,  p.  707. 

See  Kerr's  Cyc.  C.  C.  P.  for  32  pars,  annotation. 

68  C.  348,  349,  9  P.  305,  306  (construed);  87  C.  399,  405.  25  P. 
497,   498    (applied);   119  C.  526,  629.  51  P.   848   (construed). 

As  to  admission  by  demurrer,  see  Kerr's  Cyc.  C.  C.  P.  f  443 
and  note  par.  4. 

Ab  to  disposal  of  demurrer,  see  Kerr's  Cyc  C.  C.  P.  I  448  and 
note  pars.  5,  6. 

As  to  grounds  of  demurrer  to  complaint,  see  Kerr's  Cyc.  C. 
C.  P.  I  430  and  note  pars.  6-67. 

As  to  scope  of  inquiry  on  demurrer  to  answer,  see  Kerr's 
Cyc  C.  C.  P.  i  443  and  note  par.  7. 

As  to  sufflciency  of  demurrer  to  complaint,  see  Kerr's  Cyc. 
C.  C.  P.  i  431  and  note  pars.  4-48. 

As  to  waiver  of  demurrer  to  complaint,  see  Kerr's  Cyc.  C.  C. 
P.  I  484  and  note  pars.  60-68. 

As  to  waiver  of  objections  to  complaint,  see  Kerr's  Cyc.  C. 
C.  P.  S  484  and  note  pars.  2-59. 

CHAPTER   VI. 
VERIFICATION  OP  PLBADINOS. 

f  446.     Verification   of  pleadlngrs. 

1447.  Copy  of  written  instrument  contained  in  complaint  ad- 
mitted, unless  answer  is  verified. 

i  448.  Wlien  defense  is  founded  on  written  instrument  set  out 
in  answer,  its  execution  admitted,  unless  denied  by 
plaintiff  under  oath. 

1449.  Exceptions  to  rules  prescribed  by  two  preceding:  sec- 
tions. 

iU€.  YEBinCATlON  OF  PLEADINGS.  Every  pleading 
must  be  subscribed  by  the  party  or  his  attorney;  and  when 

801 


1 446  CODE   OF   CIVIL   PROCEDURE.     [Pt.  II,  Tit.  VI. 

the  complaint  is  verified,  or  when  the  state,  or  any  officer 
of  the  state,  in  his  official  capacity,  is  plaintiff,  the  answer 
must  be  verified,  unless  an  admission  of  the  truth  of  the 
complaint  might  subject  the  party  to  a  criminal  prosecution, 
or,  unless  an  officer  of  the  state,  in  his  official  capacity,  is 
defendant. 

[Affidavit  of  verification — ^What  to  contain  and  by  whom 
made.]  In  all  cases  of  a  verification  of  a  pleading,  the  affi- 
davit of  the  party  must  state  that  the  same  is  true  of  his 
own  knowledge,  except  as  to  the  matters  which  are  [tlherein 
stated  on  his  information  or  belief,  and  as  to  those  matters 
that  he  believes  it  to  be  true;  and  where  a  pleading  is  veri- 
fied, it  must  be  by  the  affidavit  of  a  party,  unless  the  parties 
are  absent  from  the  county  where  the  attorney  has  his  office, 
or  from  some  cause  unable  to  verify  it,  or  the  facts  are 
within  the  knowledge  of  the  attorney  or  other  person  verify- 
ing the  same. 

When  the  pleading  Is  verified  by  the  attorney^  or  any  other 
person  except  one  of  the  parties,  he  must  set  forth  in  the 
affidavit  the  reasons  why  it  is  not  made  by  one  of  the  par- 
ties. 

[Yerlflcatlon  by  corporation  —  How  made.]  When  a  cor- 
poration is  a  party,  the  verification  may  be  made  by  any 
officer  thereof. 

[When  complaint  need  not  be  Tcrified.]  When  the  state,  or 
any  county  thereof,  or  any  officer  of  the  state,  or  of  any 
county  thereof,  in  his  official  capacity  is  plaintiff,  the  com- 
plaint need  not  be  verified. 

History >  Bnacted  March  11,  1872,  founded  upon  M  51,  52,  5.^ 
of  Practice  Act;  amended  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1.  p.  134.  act  held  unconstitutional, 
see  history,  $  5  ante:  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  707. 

See  Kerr's  Cyc.  C.  C.  P.  for  53  pars,  annotation. 

Code  Meetion. —  8  P.  66,  6S  (cited);  52  C.  171,  182  (referred 
to):  58  C.  39,  40,  41  (construed  and  applied);  60  C.  872,  37S 
(construed  with  section  1175);  65  C.  336,  837,  338,  339,  4  P. 
197  (construed);  68  C.  407,  410,  9  P.  720,  721  (referred  to);  78 
C.  86,  88,  13  P.   158f  159   (referred  to  and  applied);  78  0,  118, 
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121,  122,  20  P.  297,  299  (construed  and  applied):  80  C.  67,  00. 
22  P.  74.  75  (referred  to);  88  C.  661,  602,  28  P.  797  (oonatnied): 
98  C.  SO.  33.  32  P.  807  (construed) :  106  a  574.  679,  39  P.  1067 
(construed):  118  C.  168.  171,  46  P.  258  (cited);  114  C.  466,  476. 
476.  46  P.  383  (construed):  124  C.  112,  115,  66  P.  779  (construed): 
128  C.  327.  328,  60  P.  846  (construed  and  applied);  128  C.  681, 
584.  61  P.  174  (construed):  188  C.  165.  168,  71  P.  610  (one  of 
two  defendants  may  verify  an  answer  but  it  must  be  done  by 
allldavit):  188  C.  446.  447.  71  P.  498  (construed);  147  a  490, 
494.  82  P.  61  (this  section  applied  solely  to  pleadlners  in  ac- 
tlons  and  proceedingrs;  a  claim  of  lien  Is  not  such  a  pleadlner)* 

ClTtt  PracUee  Aet  ||  51,  52  and  55.-9  C.  422.  423  (construed); 
19  C.  28.  34.  39.  40  (construed);  38  C.  808,  211  (construing  |  65). 

As  to  admission  by  failure  to  verify  answer  denying*  execution 
and  grenuineness  of  Instrument  sued  on.  see  Kerr's  Cyc.  C.  C.  P. 
f  447  and  note. 

As  to  admissions  by  failure  to  answer,  see  Kerr's  Cyc  C.  C. 
P.  I  462  and  note. 

As  to  attorney's  power  to  bind  client,  see  Kerr's  Cyc.  C.  C. 
P.  I  283  and  note. 

As  to  general  denial  in  verified  answer,  see  Kerr's  Cyc.  C.  C. 
P.  f  437  and  note. 

As  to  necessity  of  slsrnlnsr  complaint  in  Justices'  court,  see 
Kerr's  Cyc  C.  C.  P.  |  853  and  note. 

As  to  scope,  nature,  and  effect  of  verification,  see  13  !>.  267. 

As  to  settlnflT  up  inconsistent  defenses  in  verified  answer,  see 
Kerr's  Cyc  C.  a  P.  |  437  and  note. 

As  to  verification  —  In  proceedinsrs  for  disbarment,  see  Kerr's 
Cyc  C.  C.  P.  i  290  note  pars.  3,  4;  i  291  note  par.  2. 

Same  —  To  be  made  on  information  "or"  belief  not  "and" 
belief,  as  erroneously  stated  in  128  C.  581,  584.  61  P.  174. 

1447.  COPT  OF  mrRlTTEN  INSTRUMENT  CONTAINED 
IN  C03IPLAINT  ADMITTED,  UNLESS  ANSWER  IS  VERI- 
FIED. Wlien  an  action  is  brought  upon  a  written  instru- 
ment, and  the  complaint  contains  a  copy  of  snch  instrument, 
or  a  copy  is  annexed  thereto,  the  genuineness  and  due  execu- 
tion of  such  instrument  are  deemed  admitted,  unless  the 
answer  denying  the  same  be  verified. 

Hlster^t  Bnacted  March  11,  1872.  re-enactment  of  f  53  of 
Practice  Act« 

See  Kerr's  Cyc  C.  C.  P.  for  18  pars,  annotation. 
O^e  aMtlea.*— 71    0.    393.   894.    12    P.    280,    281    (applied):    74 
C.  409.  411.   16  P.  226,  287    (applied);  80  C.  611,   618,  22  P.  827. 
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328  (referred  to);  82  C.  602.  606,  60C,  ^3  P.  60,  51.  227  (referred 
to  and  applied);  (C.  Feb.  8.  1893),  32  P.  168.  169  (applied); 
127  C.  26,  29,  59  P.  139  (applied);  128  C.  327,  828.  60  P.  846  (ap- 
plied): 130  C.  100.  103,  62  P.  267  (cited);  135  C.  674,  677.  68  P. 
112  (referred  to);  143  C.  131,  184,  76  P.  898  (referred  to); 
146  C.  690.  694.  81  P.  25  (applied);  116  F.  832,  837  (applied  to 
bonds  and  coupons). 

Practice  Act  1 08^— 1  C.  158,  169  (construed);  1  C.  193.  196 
(construed);  1  C.  410,  411  (construed);  4  C.  201.  202  (construed): 
6  C.  1,  7  (applied):  13  C.  62.  68,  69.  73  A.  D.  669  (applied);  18  C. 
390,  391  (construed);  32  C.  82,  88  (applied):  88  C.  660.  662  (con- 
strued). 

As  to  what  execution  of  Instrument  Includes,  see  Kerr's  Cyc. 
C.  C.  P.  ft  448  and  note  par.  8;  3  W.  A  P.  2558-2661. 

As  to  what  is  grenuinenesB  of  Instrument,  see  Kerr's  Cyc.  O. 
C.  P.  I  448  and  note  pars,  9,  10;  4  W.  &  P.  8082. 

§448.  WHEN  DEF£XS£  IS  FOUNDED  ON  WRITTEN 
INSTRUMENT  SET  OUT  IN  ANSWER,  ITS  EXECUTION 
ADMITTED,  UNLESS  DENIED  BT  PLAINTIFF  UNDER 
OATH.  When  the  defense  to  an  action  is  founded  on  a  written 
instrument,  and  a  copy  thereof  is  contained  in  the  answer,  or 
is  annexed  thereto,  the  genuineness  and  due  execution  of  such 
instrument  are  deemed  admitted  unless  the  plaintiff  file  with 
the  clerk,  within  ten  days  after  receiving  a  copy  of  the  answer, 
an  afndavit  denying  the  same,  and  serve  a  copy  thereof  on  the 
defendant. 

Historyi  Enacted  March  11,  1872,  founded  upon  I  54  of  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  301. 

See  Kerr's  Cyc.  C.  C.  P.  for  25  pars,  annotation. 

Code  section. —  60  C.  628,  630  (applied);  66  C.  87,  88,  91,  92, 
4  P.  1058  (applied);  78  C.  273,  276,  276,  15  P.  430,  481  (con- 
strued); 80  C.  611,  613,  22  P.  827,  328  (referred  to);  82  C.  602, 
505,  506,  23  P.  50,  227  (referred  to  and  applied);  (C.  Nov.  10, 
1893),  34  P.  724,  725  (applied);  104  C.  570.  681,  682,  43  A.  S.  184. 
38  P.  414,  32  L.  596  (construed):  108  C.  359.  361,  362,  41  P. 
473  (construed);  (C.  Sept.  27,  1895).  41  P.  1086  (construed); 
110  C.  198,  200,  203,  42  P.  640  (construed  and  applied);  (G.  Oct. 
6.  1896),  46  P.  299,  300  (applied);  119  C.  429.  431,  482,  61  P.  680 
(construed);  122  C.  569,  570,  571,  66  P.  423  (construed);  122 
C.  669,  675,  66  P.  689  (referred  to);  126  C.  198.  199,  200,  67  P. 
891  (construed  and  applied);  128  C.  422,  424,  486,  427,  61  P. 
72    (construed  and  applied);   130  C.   100,  103,  62  P.   267   (cited); 
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185  C.  674,  «77.  68  P.  112  (construed);  14S  a  181.  184.  76  P. 
98»  (referred  to):  150  C.  629.  636,  89  P.  610  (applied  to  a  written 
contract  set  up  In  the  answer);  152  C.  523.  527.  98  P.  79  (ap- 
plied to  grenuineness  and  due  execution  of  deeds  in  action  to 
quiet  title);  5  (X  A.  732.  724.  91  P.  347  (applied  to  check  paid 
in  full  of  all  demands,  in  action  for  services  of  architect);  6 
C  A.  507.  518.  92  P.  509  (applied  to  receipt  and  release  pleaded 
in  action  on  subscription  to  corporate  stock) ;  6  C.  A,  479,  480, 
92  P.  519  (what  explanatory  letter  is  not  an  Instrument  upon 
which  defense  Is  founded). 
Practice  Act  154^—49  C.  38,  40  (construed). 

I  449.  EXCEPTIOHS  TO  RULES  PBESCRIBED  BT  TWO 
PRECEDING  SECTIONS.  But  the  execution  of  the  iUBtru- 
ment  mentioned  in  the  two  preceding  sections  is  not  deemed 
admitted  by  a  failure  to  deny  the  same  under  oath,  if  the 
party  desiring  to  controvert  the  same  is,  upon  demand,  refused 
an  inspection  of  the  original.  Such  demand  must  be  in  writ- 
ing, served  by  copy,  upon  the  adverse  party  or  his  attorney, 
and  filed  with  the  papers  in  the  case. 


1     Enacted    March    11,    1872;   amended    April    16,    1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  111. 

As  to  order  for  Inspection  of  writing,  see  post  1 1000  and  note: 
16  Cent.  Dig.  col.  2160,  11132-134;  6  PI.  *&  Pr.  809;  31  L.  169. 


CHAPTER  VII. 
GENERAL.  RULES  OF  PL,RAT>TNa. 

I  452.  Pleadings  to  be  liberally  construed. 

1453.  Sham  and  irrelevant  answers,  etc.,  may  be  stricken  out. 

i  454.  How  to  state  an  account  In  pleadihffs. 

1455.  Description  of  real  property  In  a  pleading. 

1456.  Judgments,  how  pleaded. 

1457.  Conditions  precedent,  how  to  be  pleaded. 
f  458.  Statute  of  limitations,  how  pleaded. 

I  459.     Private  statutes,  how  pleaded. 

{  460.     Ubel  and  slander,  how  stated  In  complaint. 

S  461.     Answer  in  such  cases. 

i  462.     Allegations  not  denied,  when  to  he  deemed  true.     When 

be  deemed  controverted. 
1 468.     A  material  allegratlon  defined. 

Kerr's  C.  C.  P.—  20  996 
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S  464.     Supplemental  complaint  and  answer. 

i  465.     Pleadings   subsequent   to   complaint   must   be    filed   and 
served. 

^  452.    PLEADIIfOS  TO  BE  LIBERALLY  CONSTBUED.    In 

the  construction  of  a  pleading,  for  the  purpose  of  determining 
its  effect,  its  allegations  must  be  liberally  construed,  with  a 
view  to  substantial  justice  between  the  parties. 

Hlntonr  Enacted  March  11,  1872,  re-enactment  of  {  70  of 
Practice  Act. 

See  Kerr's  Cyc.  C  C.  P.  for  52  pars,  annotation. 

Code  iiecllon.— 56  C.  89,  90,  91  (construed  and  applied):  88 
C.  184,  194,  26  P.  Ill,  114  (applied);  103  C.  280,  286,  87  P.  186 
(applied);  105  C.  254,  257,  38  P.  892  (applied):  130  C.  492,  496. 
80  A.  S.  147,  62  P.  829  (applied):  135  G.  46,  48,  66  P.  985  (cited); 
186  C.  70,  71,  68  P.  328  (cited);  149  C.  36,  89,  84  P.  657  (applied 
to  complaint  by  servant  for  alleged  negligence  of  hto  em- 
ployer). 

Practice  Act  f  70 — 28  C.  673,  680,  683,  684  (construed  and 
applied);  32  C.  176,  191.  192  (construed);  89  C.  169.  175  (applied). 

As  to  construction  of  pleadings,  see  89  Cent.  Dig.  col.  117, 
fil  66-75:  3  A.  C.  847;  4  A.  C.  1085;  57  A.  D.  549. 

§  468.  SHAM  AND  IRBELEYAITT  ANSWERS,  ETC.,  MAT 
BE  STBICKEIC  OUT.  Sham  and  irrelevant  answers,  and  irrel- 
evant and  redundant  matter  inserted  in  a  pleading,  may  be 
stricken  out,  upon  such  terms  as  the  court  may,  in  its  dis- 
cretion, impose. 

Hlstoryt  Enacted  March  11,  1872,  founded  upon  If  60.  57  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  102  pars,  annotation. 

Code  section. —  68  C.  265,  259  (construed  and  applied);  57  C. 
285,  287,  292  (construed):  65  C.  340,  342.  4  P.  195  (referred  to); 
30  P.  1107  (what  reptitious  facts,  though  not  stricken  out  of  a 
so-called  cross-complaint,  do  not  prejudice  plaintiff's  case); 
98  C.  415,  417.  418,  83  P.  270  (construed);  100  C.  429,  438,  34 
P.  1089  (referred  to);  112  C.  171.  173,  44  P.  483  (applied). 

Practice  Act  f  67.^  8  C.  368,  869  (referred  to);  10  a  23,  29, 
70  A.  D.  692  (construed):  80  C.  560,  661,  564  (oonstrued);  24 
C.  163.  161  (construed);  36  C.  634,  646.  96  A.  D.  152  (construed  and 
applied). 

As  to  effect  of  striking  out  answer  as  sham,  see  72  A.  D.  626. 

306 


Ch.  VII.]  STATING  AN  ACCOUNT.  f  454 

Aa  to  effect  of  verification  on  frivolous  or  sham  pleadinirs. 
see  70  A.  D.  637. 

Afl  to  grounds  of  motion  to  strike  out.  see  Kerr's  Cyc  C.  C. 
P.  i  453  note  pars.  80-97. 

As  to  Inconsistency  as  grround  for  striking  out  answer,  see 
Kerr's  Cyc.  C.  C  P.  I  441  and  note. 

As  to  sham  answer  —  What  Is,  see  7  W.  A  P.  6472;  70  A.  D. 
635:  72   A.  D.   621,  626. 

As  to  strikiniT  answer  from  file  because  not  filed  in  time, 
see  Kerr's  Cyc  C.  C.  P.  I  686  and  note. 

As  to  strikinsT  out  answer  and  cross-complaint  on  dismissal 
of  action,  see  Kerr's  Cyc.  C.  C.  P.  f  681  and  note. 

As  to  striking  out  unverliied  answer,  see  Kerr's  Cyc.  C.  C. 
P.  i  446  and  note  par.  23. 

As  to  what  constitutes  frivolous  answer,  see  4  W.  A  P.  2980; 
TO  A  D.  686. 

Same  —  Dlstlngrulshed  from  sham  answer. —  See  4  W.  &  P.  2980. 

i4M.    HOW  TO  STATE  AN  ACCOUNT  IN  PLEADINGS.    It 

is  not  necessary  for  a  party  to  set  forth  In  a  pleading  the 
items  of  an  accoant  therein  alleged,  but  he  must  deliver  to  the 
adverse  party  within  five  days  after  a  demand  thereof  in 
vritins*  &  copy  of  the  account,  or  be  precluded  from  giving 
evidence  thereof.  The  court  or  judge  thereof  may  order  a  fur* 
ther  account  when  the  one  delivered  is  too  general,  or  is  de- 
fective in  any  particular. 


t  Enacted  Biarch  11,  1872,  re-enactment  of  9  56  of 
Practice  Act;  amended  March  9.  1880,  Code  Amdts.  1880  (C.  C. 
P.  pL),  p.  2. 

See  Kerr's  Cyc.  C.  C.  P.   for  40  pars,  annotation. 

Code  ■ectioB. —  70  C.  560.  562.  12  P.  467  (cited):  74  C.  60.  64. 
73,  76,  77,  15  P.  371,  872,  377,  878  (construed);  77  C.  184,  186. 
19  P.  278,  279  (applied);  77  C.  410,  418,  19  P.  698.  700  (applied); 
82  C.  144,  151.  23  P.  189,  142  (referred  to);  84  C.  181,  182,  184, 
23  P.  1097,  1099  (construed) .  24  P.  272,  276  (applied) ;  90  C.  427, 
43S.  27  P.  275,  277  (construed);  96  C.  669.  671,  31  P.  1124  (bill 
of  particulars  may  properly  be  demanded  when);  97  C.  66, 
68.  31  P.  886  (applied);  103  C.  550.  555,  37  P.  504  (cited);  104 
C.  464,  466.  38  P.  199  (applied);  110  C.  687,  692,  43  P.  891  (con- 
strued); 114  C.  34.  38.  45  P.  998  (applied);  123  C.  84,  87.  55  P. 
761  (cited).  66  P.  466  (construed);  186  C.  401,  407,  67  P.  499, 
500  (construed  and  applied);  141  C.  699,  601,  75  P.  162  (con- 
strued); 5  C.  A.  1,  4,  89  P.  619  (purpose  of  section). 
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PracTtlee  Act  §66.-17  C.  279,  281  (construed  and  applied): 
32  C.  634,  637,  91  A.  D.  598   (applied). 

As  to  amendment  of  bill  of  particulars,  see  39  Cent.  Dig:, 
col.  2369,  11986-992;  3  PI.  &  Pr.  537;  51  A.  S.  420. 

§  456.  DESCKIPTION  OF  REAL  PROPERTY  IN  A  PLEAD- 
ING.  In  an  action  for  the  recovery  of  real  property,  it  must 
be  described  in  the  complaint  with  such  certainty  as  to  enable 
an  officer,  upon  execution,  to  identify  it. 

HiMtoryt  Enacted  March  11,  1872,  founded  upon  i  58  of  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  20  pars,  annotation. 

Practice  Act  1 58* — 6  C.  155,  156  (construed);  19  C.  300,  301 
(construed);  30  C.  560,  565   (construed). 

As  to  correction  of  mistake  in  description  of  land  in  com- 
plaint, see  Kerr's  Cyc.  C.  C.  P.  |  473  and  note. 

S456.  JCDQMENTS,  HOW  PLEADED.  In  pleading  a  judg- 
ment or  other  determination  of  a  court,  officer,  or  board,  it  is 
not  necessary  to  state  the  facts  conferring  jurisdiction,  but 
such  judgment  or  determination  may  be  stated  to  have  been 
duly  given  or  made.  If  such  allegation  be  controverted,  the 
party  pleading  must  establish  on  the  trial  the  facts  conferring 
jurisdiction. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  S  59  of 
Practice  Act. 

Sec  Kerr's  Cyc.  C.  C.  P.  for  39  pars,  annotation. 

Code  Mcction. —  47  C.  488.  512  (applied);  52  C.  407.  410  (con- 
strued and  applied);  57  C.  389,  391  (construed);  59  C.  444,  451 
(construed);  65  C.  283,  284,  3  P.  890  (applied):  65  C.  423,  424, 
4  P.  529  (cited);  66  C.  572,  573,  6  P.  492  (erroneously  cited  as 
«  457);  71  C.  254.  259,  12  P.  67.  70  (applied);  77  C.  184,  189.  19  P. 
278,  280  (applied);  90  C.  368,  369,  27  P.  296,  297  (construed):  92  C. 
296,  334,  335,  27  A.  S.  106,  28  P.  272,  282,  675,  14  L.  755  (ap- 
plied); 93  C.  108,  110,  28  P.  854  (pleading  of  Judgment,  when 
sufficient);  97  C.  8,  9,  31  P.  625  (construed);  99  C.  214,  215,  38 
P.  799  (construed  and  applied),  33  P.  1117,  1118  (applied),  35 
P.  1017,  1018  (construed);  118  C.  413,  420.  50  P.  546,  547  (ap- 
plied); 118  C.  680,  682,  50  P.  845  (construed);  121  C.  26,  28.  63 
P.  400  (construed);  124  C.  14.  18,  66  P.  624  (construed),  69  P. 
202,  203  (construed  —  this  part  of  opinion  omitted  from  126  C. 
670.  77  A.  S.   217);    127  C.   578.   580.   60  P.   164    (applied):    128  a 
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294.  397,  eo  P.  979  (applied);  188  C.  228.  280.  71  P.  837.  888  (con- 
strued); 139  C.  53.  57.  60,  72  P.  445  (construed):  162  C.  746,  748. 
94  P.  601  (allesration  that  appointment  was  "duly  made"  is 
equivalent  to  what):  7  C.  A.  534.  543.  94  P.  858  (order  g^rant- 
Ing  franchise  is  properly  pleaded,  how). 

Pmetfce  Act  |  59^—  35  C.  441.  448  (cited);  88  C.  596.  601  (cited). 

As  to  Judgment  being  estoppel,  see  Kerr's  Cyc.  C.  C.  P.  1 1908 
and  note. 

As  to  pleading  Judgrment.  see  4  T^  685. 

As  to  pleading  judgment  of  inferior  court,  see  27  A.  D.  144. 

As  to  pleading  judg-ment  of  superior  court  in  probate  matters, 
see  Kerr's  Cyc.  C.  C.  P.  I  456  note  pars.  82-38. 

As  to  sufficiency  of  allegations  as  to  orders  of  board  of  .su- 
pervisors, see  Kerr's  Cyc.  C.  C.  P.  I  456  note  pars.  14-17. 

5  457.   CONDITIOKS  PRECEDENT,  HOW  TO  BE  PLEADED. 

In  pleading  the  performance  of  conditions  precedent  in  a  con- 
tract, it  is  not  necessary  to  state  the  facts  showing  such  per- 
formance, but  it  may  be  stated  generally  that  the  party  duly 
performed  all  the  conditions  on  his  part,  and  if  such  allega- 
tions be  controverted,  the  party  pleading  must  establish,  on 
the  trial,  the  facts  showing  such  performance. 


s     Bnacted    March    11.    1872.    re-enactment    of    S  60    of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  18  pars,  annotation. 

C«d«  sectloB. —  66  C.  572.  578,  6  P.  492  (cited  by  mlstalce  for 
1456  ante);  75  C.  638,  638.  17  P.  925.  928  (construed);  76  C.  29. 
41.  18  P.  90  (referred  to);  78  C.  181,  184.  185,  20  P.  408,  410 
(construed  and  applied);  82  C.  286.  837  (applied  —  erroneously 
cited  as  I  476).  16  A.  S.  116.  6  L.  756,  22  P.  910,  1046.  1052  (cor- 
rect citation):  87  C.  489.  498.  25  P.  696  (applied);  89  C.  170. 
174,  28  A.  S.  455,  26  P.  762.  768  (applied);  128  C.  88,  91.  55  P. 
802  (construed);  133  C.  29.  31,  66  P.  188  (construed);  139  C. 
593.  595,  78  P.  452  (applied);  141  C.  667,  672,  75  P.  298  (ap- 
plied): 143  C.  660.  662.  84  P.  182  (distinction  between  conditions 
precedent,  and  essence  of  cause  of  action  or  defense);  2  C. 
A.  36.  3S.  83  P.  79  (applied  to  action  on  a  builder's  contract  and 
to  enforce  a  mechanic's  lien);  4  C.  A.  361,  367.  88  P.  287  (distinc- 
tion between  condition  precedent  and  implied  obligation  added 
to  contract  by  construction  of  law);  82  F.  866,  867  (this  sec- 
tion does  not  relieve  plaintiff  from  necessity  of  alleging  what 
facts  in  suit  against  surety  company  on  indemnity  bond). 

Pnetfce  Act  {69^-6  C.  258,  268.  66  A.  D.  511  (applied);  25  C. 
300.  80S  (construed);  35  C.  441,  448  (construed);  36  C.  168.  177 
(applied  In  dls.  op.);  47  C.  416.  431  (applied). 
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As  to  conditions  precedent,  see  Kerr's  Cyc.  C  C  1 1436  ajid 
note;  also  ante  1426,  note. 

Same  —  Necessity  of  pleading:. —  See  Kerr's  Cyc.  C.  C.  §  143» 
and  note  pars.  35-45. 

Same  —  Pleading  In  actions  on  insurance  policies. —  See  Kerr's 
Cyc.  C.  C.  §  2610  and  note  pars.  22-29. 

Same  —  Pleading  conditions  precedent  in  agreement  to  sell 
land.— See  Kerr's  Cyc.  C.  C.  S  1731  and  note  pars.  80-84,  88.  116. 

Same  —  Sufficiency  of  pleading  conditions  precedent  —  In  gen- 
eral.—  See  Kerr's  Cyc.  C.  C.  I  1439  and  note  pars.  35-46. 

«  468.    STATUTE  OF  LIMITATIONS,  HOW  PLEA1>ED.    In 

pleading  the  statute  of  limitations  it  is  not  necessary  to  state 
the  facts  showing  the  defense,  but  it  may  be  stated  generally 
that  the  cause  of  action  is  barred  by  the  provisions  of  section 

(giving  the  number  of  the  secton  and  subdivision  thereof, 

if  it  is  so  divided,  relied  upon)  of  the  Code  of  Civil  Procedure; 
and  if  such  allegation  be  controverted,  the  party  pleading 
must  establish,  on  the  trial,  the  facts  showing  that  the  cause 
of  action  is  so  barred. 

History s     Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  24  pars,  annotation. 

56  C.  874,  381  (construed).  4  P.  632,  633  (applied);  68  C.  848, 
351,  352,  9  P.  806  (construed  and  applied);  72  C.  75,  76,  IS  P. 
401  (construed);  72  C.  698,  600,  14  P.  879,  381  (applied):  7S  C 
420,  421,  16  P.  34  (applied);  95  C.  184,  194,  27  P.  30,  SI,  80  P. 
213,  16  L.  646  (construed);  29  P.  780,  781  (applied  in  action  to 
enjoin  diversion  of  water),  32  P.  665,  666  (construed);  116  C. 
56,  59.  47  P.  877  (construed):  120  a  166,  163.  47  P.  874.  62  P. 
302,  40  Ja.  350  (applied);  124  C.  442,  449.  57  P.  457  (applied); 
135  C.  608.  610.  67  P.  1062  (construed);  148  C.  669.  676.  IIS  A.  a 
324,  84  P.  155  (applied  to  advancements  made  by  mortgragee 
to  discharge  paramount  liens);  1  C.  A.  718,  722,  82  P.  1060  (ap- 
plied in  action  against  foreign  corporation). 

As  to  matter  in  avoidance  or  denial  of  statute  of  Umitatlons 
being  deemed  pleaded,  see  Kerr's  Cyc.  C.  C.  P.  I  462  and  note 
pars.  60,  61. 

As  to  pleading  statute  of  limitations  In  demurrer,  see  Kerr's 
Cyc.  C.  C.  P.  I  431  and  note  pars.  16,  41-43,  69. 

As  to  statute  of  limitations  in  bar  of  counterclaim  being 
deemed  pleaded,  see  Kerr's  Cyc  C.  C.  P.  1 462  and  note  pars. 
55.  56. 

As  to  waiver  of  statute  of  limitations  by  failure  to  set  it 
up  in  demurrer  or  answer,  see  Kerr's  Cyc.  C  C.  P.  i  4S4  and 
note  pars.  52,  58. 
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S  469.    PBIYATE  STATUTE,  HOW  PLEADED.    In  ptoading 

a  private  statute,  or  an  ordinance  of  a  county  or  municipal 
corporation,  or  a  right  derived  therefrom,  it  is  sufficient  to 
refer  to  such  statute  or  ordinance  by  its  title  and  the  day  of 
its  passage.  In  pleading  the  performance  of  conditions  prece- 
dent under  a  ^atute  or  an  ordinance  of  a  county  or  municipal 
corporation,  or  df  a  right  derived  therefrom,  it  is  not  necessary 
to  state  the  facts  showing  such  performance,  but  it  may  be 
stated  generally  that  the  party  duly  performed  all  the  condi^ 
tions  on  his  part  required  thereby;  if  such  allegations  be  con- 
troverted the  party  pleading  must  establish  on  the  trial  the 
facts  showing  such  performance. 

Hkrtoryi  Enacted  March  11,  1872,  re-enactment  of  1 41  of 
Practice  Act;  amended  by  Code  Commission,  Act  March  8.  1901, 
Stats,  and  Amdts.  1900-1,  p.  136,  act  held  unconstitutional,  see 
history,  f  5  ante;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907.  p.  707. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

Code  seetlOB. —  95  C.  311,  316.  30  P.  550  (construed);  126  C. 
226,  229,  58  P.  530  (construed  and  applied). 

PnieUce  Act  S  61.^-1  C.  167.  177  (miscited  for  f  71  Practice 
Act). 

As  to  pleadingr  ordinances,  see  brief  35  L.  226. 

As  to  pleadinsr  private  statute  and  ordinance  in  criminal 
prosecution,  see  Kerr's  Cyc.  Pen.  C.  8  963  and  note. 

f460.  LIBEL  AND  SLANDER,  HOW  STATED  IN  COM- 
PLAINT. In  an  action  for  libel  or  slander,  it  is  not  necessary 
to  state  in  the  complaint  any  extrinsic  facts  for  the  purpose  of 
showing  the  application  to  the  plaintiff  of  the  defamatory 
matter  out  of  which  the  cause  of  action  arose;  but  it  is  suffi- 
cient to  state,  generally,  that  the  same  was  published  or 
spoken  concerning  the  plaintiff;  and  if  such  allegation  be  con- 
troverted, the  plaintiff  must  establish,  on  the  trial,  that  it  was 
so  published  or  spoken. 

Hlctoryt  Snacted  March  11.  1872,  re-enactment  of  S  62  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 
C^df  nectloa^— 57  C.  576,  578  (construed);  66  C.  677.  678.  679. 
6  P.   863    (applied):  93  C.  59,  64,  67,  73,  28  P.  845,  846,  847,  849 
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(construed);  122  C.  68,  61,  64  P.  389  (construed);  182  C.  224, 
226,  64  P.  290  (cited);  146  C.  616,  620  (applied  In  action  for 
libel),  80  P.  1084,  1086  (erroneously  cited  for  §462);  1  C.  A. 
429,  431,  82  P.  634   (cited). 

Practice  Act  §62. — 1  C.  168,  169  (mlsclted). 

As  to  complaint  for  libel  and  slander  —  In  general,  see  Kerr's 
Cyc.  C.  C.  146  and  note  pars.  167-190;  1  A.  C.  199;  6  A  C.  763; 
13  PI.  &  Pr.  32-68;  32  Cent.  Digr.  col.  2110,  H  18^-214. 

As  to  libel  and  slander  —  Generally,  see  Kerr's  Cyc.  C.  C.  II  44 
et  seq.  and  notes;  1  A.  C.  103;  1  A  C.  190;  1  A.  C.  330;  4  A.  C. 
689;  6  A.  C.  866;  8  A.  C.  213;  8  A  C.  810;  SAC.  844;  9  A  C. 
818;  9  A  C.  866;  32  Cent.  Dig.  col.  1864,  111-112;  1  U  699;  2 
L.  129:  5  U  643;  6  L.  363;  8  L..  193;  9  L.  621;  13  U  135;  13  I^ 
419. 

§461.  ANSW£R  IN  SUCH  CASES.  In  the  actions  men- 
tioned in  the  last  section  the  defendant  may,  in  his  answer, 
allege  both  the  truth  of  the  matter  charged  as  defamatory, 
and  any  mitigating  circumstances,  to  reduce  the  amount  of 
damages;  and  whether  he  prove  the  Justification  or  not,  he 
may  give  in  evidence  the  mitigating  circumstances. 

History!  Enacted  March  11,  1872,  re-enactment  of  |  63  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

Code  section.— 82  C.  623,  628,  23  P.  48.  60  (referred  to);  107 
C.  262,  269,  40  P.  392  (construed). 

Pmctice  Act  $  OS. —  9  C.  529.  536  (construed);  47  C.  262,  258 
(construed). 

As  to  admissibility  of  evidence  in  litigation  under  plea  of 
Justification,  see  brief  35  L.  611. 

As  to  admissibility  of  evidence  in  mitigation  of  damages, 
see  Kerr's  Cyc.  C.  C.  f  45  and  note  pars.   145-162. 

As  to  justification  in  libel  and  slander,  see  Kerr's  Cyc.  C. 
C.  §  46  and  note. 

As  to  pleading  Justification  in  libel  and  slander,  see  91  A  8. 
292. 


S462.  ALLEGATIONS  NOT  DENIED,  WHEN  TO  BE 
DEEMED  TRUE.  WHEN  TO  BE  DEEMED  CONTBOTEBTED. 

Every  material  allegation  of  the  complaint  not  controverted 
by  the  answer,  must,  for  the  purposes  of  the  action,  be  taken 
as  true;  the  statement  of  any  new  matter  in  the  answer,  in 
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aToidance  or  constituting  a  defense  or  counterclaim,  must,  on 
the  trial,  be  deemed  controverted  by  the  opposite  party. 

Htetorys     Enacted  March  11,  1872,  substantial  re-enactment  of 
I  SS  of  Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  79  pare,  annotation. 

Code  seetloM..— 56  C.  370,  873;  57  C.  588,  689  (construed);  66 
C.  421.  422,  4  P.  399  (construed);  82  C.  88.  96.  22  P.  1184,  1186 
(applied);  82  C.  570.  678.  23  P.  189  (applied);  84  C.  201,  204. 
23  P.  1081  (applied);  88  C.  221.  227.  26  P.  80.  82  (cited):  89  C. 
339,  344.  23  A.  S.  474,  24  P.  855,  26  P.  897  (applied);  92  C.  660, 
562,  28  P.  778,  779  (applied),  29  P.  780,  781  (applied  in  action 
to  enjoin  diversion  of  water);  94  C.  540,  548,  29  P.  946  (applied); 
97  C.  843,  346,  32  P.  320  (applied);  (C.  Nov.  10,  1893).  84  P.  712. 
713  (applied);  104  C.  570,  681,  48  A.  S.  134,  88  P.  414,  82  I..  596 
(construed  with  |  448  ante);  107  C.  428,  482,  40  P.  546  (construed 
and  applied);  117  C.  287.  240,  49  P.  1  (applied);  119  C.  429,  481. 
432.  433.  51  P.  680  (construed  with  f  448  ante  and  applied):  119 
C.  526.  528.  529.  580.  51  P.  848  (construed);  120  C.  166,  162,  47 
P.  874.  52  P.  302,  41  L.  350  (applied);  122  C.  669.  670,  671,  56 
P.  423  (construed  with  1448  ante);  122  C.  669,  675,  56  P.  689. 
690  (construed  with  I  448  ante):  124  C.  212,  215.  71  A.  S.  46,  56 
P.  1026  (applied);  126  C.  472.  489.  78  A.  S.  64,  58  P.  164  (ap- 
plied); 127  C.  538,  541,  59  P.  986  (construed);  128  C.  422,  425, 
426,  61  P.  72  (construed  with  f  448  ante  and  applied);  131  C. 
8.  10.  63  P.  67  (applied);  182  C.  9,  11,  64  P.  96  (construed);  132 
C.  289.  291,  64  P.  399.  773  (construed);  140  C.  376.  378.  78  P. 
1061  (referred  to);  141  C.  471,  474,  475,  75  P.  60  (applied);  144 
C.  104.  112,  77  P.  828  (construed);  146  C.  436,  440.  78  P.  949 
(applied);  146  C.  626,  629,  79  P.  366  (applied);  146  C.  879,  888, 
80  P.  2S4  (applied);  146  C.  616.  620  (applied  in  action  for  libel), 

80  P.    1084.    1086    (erroneously   cited  as   §460);   146   C.    721,   728, 

81  P.  21  (referred  to);  148  C.  589,  646,  83  P.  1000  (applied  in 
action  on  promissory  note);  152  C.  772,  776,  98  P.  1018  (applied 
in  action   to   rescind  exohansre  of  property);   1   C.   A.   718,   722, 

82  P.  1060  (applied  in  action  agrainst  foreigrn  corporation);  4 
C.  A.  240,  242,  87  P.  416  (applied  in  action  upon  street  as- 
sessment); 5  C.  A.  722,  724,  91  P.  347  (applied  in  action  for  ser- 
vice of  architect);  6  C.  A.  117,  120,  91  P.  664,  665  (applied.  In 
action  to  quiet  title,  as  to  delivery  of  deed);  7  C.  A.  178,  180, 
93  P.  1058.  1069  (applied  in  action  for  accounting  and  settle- 
ment of  affairs  of  Insolvent  corporation). 

Practice  Act  f  «S.— 1  C.  193,  195  (mlsclted  as  |63);  6  C.  197, 
200;  7  C  258,  261,  262  (cited);  8  C.  145,  149  (applied);  9  C  59. 
62,  70  A.  D.  621  (construed  and  applied);  14  C.  91,  93  (applied); 
14   C.    508,    509    (applied);    18   C.    314    (construed);    19   C.    28,   84 
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(applied);  21  C.  349,  360  (construed);  26  C.  189,  197  (applied); 
28  C.  238.  244  (applied);  81  C.  186,  196  (applied);  82  C.  450, 
466  (construed):  36  C.  26.  29  (applied);  38  C.  684,  686  (applied); 
89  C.  169,  177  (construed  with  other  sections). 

As  to  admission  of  allegrations  in  cross-complaint  by  failure 
to  reply,  see  Kerr's  Cyc.  C.  C.  P.  (442  and  note. 

As  to  admission  by  failure  to  verify  answer,  see  Kerr's  Cyc. 

C.  C.  P.  I  446  and  note  par.  20. 

As  to  admissions  by  sham  and  frivolous  answers,  see  70  A. 

D.  636. 

As  to  answer  —  Generally,  see  Kerr's  Cyc.  C.  C.  P.  1 437  and 
note. 

As  to  controverting:  liability  on  written  Instrument  after 
failure  to  file  affidavit,  see  Kerr's  Cyc.  C.  C.  P.  8  448  and  note 
pars.  18-22. 

As  to  cross-complaint  —  Necessity  for  reply  to,  see  Kerr's  Cyc 
C.  C.  P.  {442  and  note. 

As  to  flndinss  as  to  alleg:ations  admitted  by  failure  to  deny, 
see  Kerr's  Cyc.  C.  C.  P.  fi  636  and  note. 

As  to  material  allesrations,  see  Kerr's  Cyc.  C.  C.  P.  I  468  and 
note. 

§463.  A  MATERIAL  ALLEGATION  DEFINED.  A  material 
allegation  in  a  pleading  is  one  essential  to  the  claim  or  de- 
fense, and  which  could  not  be  stricken  from  the  pleading 
without  leaving  it  insufficient. 

Hlntoryt  Enacted  March  11,  1872,  re-enactment  of  9  66  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

Pra«tlee  Act  166.— 9  C  499,  600  (construed):  21  C.  349,  350 
(construed);  32  C.  450,  466  (construed);  122  C.  162,  164,  64  P. 
736,  737  (erroneously  stated  to  be  a  re-enactment  of  f  1379  C 
C.  P.),  66  P.  176,  176. 

As  to  immaterial  matters  not  requiring  answer,  see  Kerr's 
Cyc.  C.  C.  P.  I  462  and  note. 

As  to  matters  necessary  to  be  alleged  in  answer,  see  Kerr's 
Cyc.  C.  C.  P.  I  487  and  note. 

As  to  matters  necessary  to  be  alleg-ed  in  complaint,  see  Kerr's 
Cyc.  C.  C.  P.  I  426  and  note. 

As  to  striking  irrelevant  and  redundant  matters  from  plead- 
ing, see  Kerr's  Cyc.  C.  C.  P.  f  453  and  note. 

f  464.    SUPPLEMENTAL  COMPLAINT  AND  ANSWEB.  The 

plaintiff  and  defendant,  respectively,  may  be  allowed,  on  mo- 

314 


Ch.  VII.]   SUBSEQUENT   PLrBADINGS.  PILINQ,    ETC.  1 466 

tlon,  to  make  a  supplemental  complaint  or  answer,  alleging 
facts  material  to  the  case  occurring  after  the  former  complaint 
or  answer. 

HUtoryt  Enacted  March  n,  1872,  founded  upon  167  of  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  69  pars,  annotation. 

Code  aeetloB^— 64  C.  502,  504  (construed  and  applied);  60  C. 
240.  249  (construed);  98  C.  S32,  337,  38  P.  119.  121  (construed 
and  applied);  102  C.  620.  623,  36  P.  960  (applied);  109  C.  116.  121. 
41  P.  788   (construed);  127  C.  630,  638,  60  P.  424   (construed). 

Practice  Act  i  67w— 1  C.  167.  175  (cited);  12  C.  439  (cited);  28 
C.  668,  672  (cited);  33  C.  497,  501  (referred  to);  36  C.  106.  110, 
95  A.  D.  162  (applied);  38  C.  589,  641  (applied  to  forcible  entry 
and  unlawful  detainer). 

As  to  allowance  of  supplemental  complaint,  see  49  L.  286.  286. 

As  to  amendments  to  pleadingrs.  see  Kerr's  Cyc,  C.  C.  P.  ||  472, 
473  and  notes. 

As  to  nature  and  office  of  supplemental  bill,  see  brief  62  L. 
414. 

As  to  pleas  puis  darrein  continuance,  see  12  L.  801. 

As  to  Tight  to  set  up  judgrment  In  another  court  by  supple- 
mental  complaint  in  pending  action,  see  49  L.  289. 

As  to  supplemental  bill  In  action  to  quiet  title,  see  10  L. 
298. 

Service  of  supplemental  complaint. —  See  Kerr's  Cyc.  C.  C.  P. 
f  465   and  note. 

1 4«5.  PLEADINGS  SUBSEQUENT  TO  COHPLAINT  MUST 
BE  FILED  AND  SERYED.  All  pleadings  subsequent  to  the 
complaint,  must  be  filed  with  the  clerk,  and  copies  thereof 
served  upon  the  adverse  party  or  his  attorney. 

HIstorr:  Enacted  March  11,  1872;  amended  March  24.  1874, 
Code   Amdts.   1873-4,  pp.  301-2. 

See  Kerr's  Cyc.  C  C.  P.  for  10  pars,  annotation. 

60  C.  292,  296  (construed);  114  C.  466,  475,  46  P.  383  (con- 
strued with  other  sections  In  dls.  op.);  136  C.  862,  368,  68  P. 
1015  (construed);  139  C.  713,  717,  73  P.  688   (construed). 

As  to  service  of  papers,  see  Kerr's  Cyc.  C.  C.  P.  f  1011  and  not^^. 

Same  —  Of  amended  pleadlnffs. —  See  Kerr's  Cyc.  C.  C.  P.  1432 
and  note;   f  472  and  not^ 

Same  —  Extending  time  for. —  See  Kerr's  Cyc.  C.  C.  P.  §1054 
and  note. 
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CHAPTER  VIII. 

VARIANCE  —  MISTAKES    IN    PLEADINGS    AND    AMEND- 
MENTS. 

I  469.     Material  variance,  how  provided  for. 

1470.     Immaterial   variance,   how   provided  for. 

{  471.     What  not  to  be  deemed  a  variance. 

$  472.     Amendments  of  course,  and  effect  of  demurrer. 

K  473.  Amendments  by  the  court.  Enlarging  time  to  plead  and 
relieving  from  Judgments,  etc. 

S  474.     Suing  a  party  by  a  flctitious  name,  when  allowed. 

I  475.  No  error  or  defect  to  ])e  regarded  unless  it  affects  sub- 
stantial rlglits. 

I  476.     Time   to  amend   or   answer  after  demurrer,   running  of. 

$409.    MATERIAL  VARIANCE,  HOW  PBOYIDED  FOB.   No 

variance  between  the  allegation  in  a  pleading  and  the  proof 
is  to  be  deemed  material,  unless  it  has  actually  misled  the 
adverse  party  to  his  prejudice  in  maintaining  his  action  or 
defense  upon  the  merits.  Whenever  It  appears  that  a  party 
has  heen  so  misled,  the  court  may  order  the  pleading  to  be 
amended,  upon  such  terms  as  may  be  just. 

HIstoryt  Enacted  March  11,  1872,  founded  upon  |  579  of  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  302. 

• 

See  Kerr's  Cyc.  C.  C.  P.  for  50  pars,  annotation. 

Code  necflon — 54  C.  439,  441  (applied):  59  C.  568.  576  (ap- 
plied):  65  C.  522,  525.  4  P.  537  (applied):  (C.Jan.  9,1885),  5  P.  359. 
360  (applied):  72  C.  666,  567.  14  P.  305  (applied):  (C.  June  3.  1885). 
7  P.  188  (applied);  74  C.  287,  297,  15  P.  839,  843  (applied);  75  C. 
860,  362.  17  P.  426  (cited):  90  C.  260,  261,  27  P.  208  (applied):  94  C. 
91,  94,  29  P.  413  (applied);  95  C.  475,  478,  30  P.  595  (applied):  98 
C.  110,  113.  32  P.  812.  813.  33  P.  750  (applied):  102  C.  583.  687, 
36  P.  936  (applied);  (C.  July  81,  1895),  41  P.  406  (applied);  114 
C.  346.  348.  46  P.  80  (applied);  116  C.  325,  332.  48  P.  117  (ap- 
plied); 116  C.  553,  559,  48  P.  611  (applied);  119  C.  376,  880.  51 
P.  555  (applied);  120  C.  67,  69,  52  P.  119  (applied);  121  C.  167, 
172,  53  P.  665  (referred  to);  132  C.  899,  400.  401,  64  P.  706  (cited); 
(C.  Aug.  a.  1901),  65  P.  1091  (applied);  134  C.  417,  418,  66  P. 
472  (applied);  135  C.  46,  48,  66  P.  985  (applied);  185  C.  83.  87. 
67  P.  43  (applied);  135  C.  566.  569,  67  P.  1046,  68  P.  600,  (applied): 
136  C.  70.  72,  68  P.  323  (applied);  140  C.  309,  320,  78  P.  966,  967 
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(appUed):  142  C.  142,  144,  75  P.  785  (applied);  14S  C.  131.  134, 
76  P.  898  (referred  to);  145  C.  490,  494.  78  P.  1050  (cited); 
150  C.  238,  250,  88  P.  911  (applied  in  action  by  stock-brokers 
for  moneys  advanced);  1  C.  A.  690,  692,  82  P.  1052  (applied 
with  1470  in  action  to  rescind  a  voidable  contract);  4  G.  A. 
XllI,  87  P.  209.  210  (applied  in  action  for  damages  for  fraud 
of  agrent);  4  C.  A.  406,  408,  88  P.  376  (applied  In  suit  for  dam- 
ages for  breach  of  contract) ;  4  C.  A.  470,  473,  474,  88  P.  497  (ap- 
plied in  action  to  foreclose  liens  for  materials);  7  C.  A.  278.  283. 
94  P.  386,  387  (applied  in  action  by  lessee  for  damagres). 

Pnietl«e  Aet  |  579.—  31  C.  383,  386  (cited  as  to  what  variance 
Is  not  available). 

An  to  immaterial  errors  —  Generally,  see  Kerr's  Cyc.  C.  C.  P. 
I  475  and  note. 

As  to  immaterial  variance,  see  Kerr's  Cyc.  C.  C.  P.  (470  and 
note,   and   S  475   note   par.    119. 

As  to  variance  and  failure  of  proof,  see  Kerr's  Cyc.  C.  C.  P. 
f  471   and  note. 

That  immaterial  errors  or  defects  are  to  be  disregarded  on 
appeal,  see  Kerr's  Cyc.  C.  C.  P.  §  475  and  note. 

§470.    UKMATESIAL  YAKIANCE,  HOW  PKOYIDED  FOB. 

Where  the  variance  is  not  material,  as  provided  in  the  last  sec- 
tion, the  court  may  direct  the  fact  to  be  found  according  to 
the  evidence,  or  may  order  an  immediate  amendment,  without 

costs. 

III«t«rrt     Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  39  pars,  annotation. 

57  a  335,  336  (applied);  59  C.  568,  576  (referred  to);  65  C.  619, 
630,  4  P.  666  (applied);  75  C.  360,  362,  17  P.  426  (cited);  85  C.  488, 
508,  24  P.  930.  935  (cited);  106  C.  151,  152,  39  P.  602  (applied); 
116  C.  563.  559.  48  P.  611  (referred  to);  121  C.  167.  172,  53  P.  665 
(referred  to);  121  C.  186,  193,  53  P.  660  (cited);  180  C.  272,  274, 
62  P.  510  (cited);  132  0.  421,  423,  427,  84  A.  S.  53,  64  P.  705  (con- 
Btrued  with  H  471.  472.  473  post);  142  C.  112,  115,  75  P.  668  (re- 
ferred to);  142  C.  142,  144.  75  P.  786  (cited);  143  C.  131,  134,  76  P. 
898  (referred  to);  147  C.  715,  719.  82  P.  381  (applied  In  suit  to 
enjoin  use  of  ditch);  1  C.  A.  690,  692,  82  P.  1052,  1053  (applied  with 
I  469  In  action  to  rescind  voidable  contract) ;  7  C.  A.  278,  288,  94 
P.  386,  387  (applied  in  action  by  lessee  for  damages). 

As  to  doctrine  of  variance,  see  Kerr's  Cyc.  C.  C.  P.  {  469  and 
note:  22  PI.  &  Pr.  519  et  seq.;  also  Supp.  vol.  3,  pp.  1097  et  seq. 

As  to  fatal  variance,  see  Kerr's  Cyc.  C.  C.  P.  I  471  and  note. 

As  to  materia]  variances,  see  Kerr's  Cyc.  C.  C.  P.  i  469  and 
note. 
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§  471.  WHAT  NOT  TO  BE  DEEMED  A  VARIANCE.  Where, 
however,  the  allegation  of  the  claim  or  defense  to  which  the 
proof  is  directed,  is  unproved,  not  in  some  particular  or  par- 
ticulars only,  but  in  its  general  scope  and  meaning.  It  Is  not 
to  be  deemed  a  case  of  variance,  within  the  last  two  sections, 
but  a  failure  of  proof. 

Hlatoryi     Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

59  C.  568.  576  (referred  to);  69  C.  88,  87,  10  P.  258  (applied): 
121  C.  167.  172,  53  P.  565  (referred  to);  132  C.  421,  423.  427,  84 
A.  S.  63.  64  P.  705  (construed  with  |  470  ante  and  H  472,  473 
post);  143  C.  131,  134,  76  P.  898  (referred  to);  150  C.  288,  260,  88 
P.  911  (though  proof  misleads,  it  is  not  necessarily  a  failure  of 
proof) ;  1  C.  A.  556,  560,  82  P.  571  (what  Is  not  a  case  of  variance 
but  a  failure  of  proof  in  action  for  slander);  7  C.  A.  278,  283,  94 
P.  886.  387  (applied  in  action  by  lessee  for  damages);  164  XT.  S. 
393,  401.  41  L.  485,  488  (applied  In  action  for  personal  injuries). 

As  to  dismissal  of  case,  or  nonsuit,  where  plaintiff  fails  in 
proof,  see  Kerr's  Cyc.  C.  C.  P.  §  681  subd.  5  and  note. 

As  to  doctrine  of  variance,  see  Kerr's  Cyc.  C.  C.  P.  |470  and 
note. 

As  to  evidence — Generally,  see  Kerr's  Cyc.  C.  C.  P.  |i  1823-1875 
and   notes. 

As  to  limit  of  right  of  amendment,  see  Kerr's  Cyc  C.  C  P. 
§  470  and  note. 

As  a  proof  —  Generally,  see  Kerr's  Cyc.  C.  C.  P.  ii  1824,  1869 
and  notes. 

Same  —  Failure  of  —  Dismissal. — See  Kerr's  Cyc.  (2.  C.  P.  I  681 
subd.  5  and  note. 

S  472.  AMENDMENTS  OF  COURSE,  XKD  EFFECT  OF  DE- 
MURRER*  Any  pleading  may  be  amended  once  by  the  party 
of  course,  and  without  costs,  at  any  time  before  answer  or 
demurrer  filed,  or  after  demurrer  and  before  the  trial  of  the 
issue  of  law  thereon,  by  filing  the  same  as  amended  and  serv- 
ing a  copy  on  the  adverse  party,  who  may  have  ten  days  there- 
after in  which  to  answer  or  demur  to  the  amended  pleading. 
A  demurrer  is  not  waived  by  filing  an  answer  at  the  same 
time;  and  when  the  demurrer  to  a  complaint  is  overruled  and 
there  Is  no  answer  filed,  the  court  may,  upon  such  terms  as 
may  be  just,  allow  an  answer  to  be  filed.    If  a  demurrer  to  the 
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answer  be  overruled,  the  facts  alleged  in  the  answer  must  be 
considered  as  denied,  to  the  extent  mentiond  in  section  four 
hundred  and  sixty-two. 

HI«to«7i  Enacted  March  11,  1872.  founded  upon  f  67  of  Prac- 
tice Act;  amended  Bforch  24,  1874,  Code  Amdts.  1878-4.  p.  302; 
b7  Code  Commission,  Act  March  8,  1900,  Stats,  and  Amdts.  1900-1, 
p.  1S5.  act  held  unconstitutional,  see  history,  I  5  ante. 

See  Kerr's  Cya  C.  C.  P.  for  86  pars,  annotation. 

Code  scetloa. — 58  C.  298,  294  (applied);  55  C.  516  (referred  to 
as  not  applicable) ;  58  C  91,  98,  94  (construed  with  |  482  ante) ; 
58  a  95,  97  (dted);  68  C.  611,  616.  10  P.  179,  182  (construed): 
72  C.  620,  521,  14  P.  138,  134  (construed);  84  C.  216,  218,  24  P.  379 
(construed);  86  C.  396,  899,  21  A.  S.  62,  24  P.  1089,  1090  (applied); 
86  C.  596,  606.  26  P.  132,  134  (construed);  (C.  March  15,  1894),  86 
P.  104  (applied);  106  C.  56,  60,  89  P.  209  (referred  to):  109  C.  116, 
121,  41  P.  788  (cited);  119  C.  71,  72,  51  P.  20  (applied);  119 
C  107,  108  (erroneously  cited  for  §473),  60  P.  1060  (correct 
dtatlon);  119  C.  288,  804,  68  A.  S.  108.  51  P.  2,  8,  542  (re- 
ferred to  as  Inapplicable);  119  C.  411,  413,  51  P.  688  (cited);  182 
a  421.  423.  424,  427,  84  A.  S.  68,  64  P.  706  (referred  to  and 
construed  with  |i  470.  471  ante.  473  post) ;  135  C.  472,  480,  63  P. 
1025,  67  P.  759  (applied);  143  C.  131,  134,  76  P.  898  (referred  to); 
145  C.  210.  212.  78  P.  641  (applied);  148  C.  611,  512,  83  P.  699 
(right  to  amend  after  demurrer  is  absolute  only  when);  151  C. 
1,  9,  89  P.  1097  (construed  to  confer  equal  ri^ht  to  amend  to 
both  parties;  limit  of  time  for  amendments);  161  C.  681,  688. 
586,  91  P.  393  (amended  answer  "as  of  course"  cannot  be  filed 
when) ;  2  C.  A.  432,  433,  88  P.  1077  (construed  and  applied  with 
i  482  ante). 

pyaeilee  Act  |«7<— 1  C.  167,  175  (referred  to);  12  a  488,  439 
(referred  to);  28  C.  668,  672  (referred  to);  33  C.  497,  601  (ap- 
plied); 88  C.  539.  541   (referred  to). 

Ab  to  answer  not  being:  waiver  of  demurrer,  see  Kerr's  Cyc. 
C  C.  P.  i  431  and  note. 

Ab  to  defects  In  service  of  process,  see  01  A  S.  486,  496. 

Ab  to  doctrine  of  varlanoe,  see  Kerr's  Cyc  C.  C  P.  |  469  and 
note;  ante  f  470  and  note. 

As  to  evidence  to  establish  jurisdiction,  see  61  A.  S.  496. 

Ab  to  facts  showinsT  when  a  refusal  of  leave  to  amend  plead- 
Ing*  is  an  abuse  of  discretion,  see  Kerr's  Cyc.  C.  O.  P.  f  473  and 
note  par.  271. 

As  to  filing:  amended  complaint,  see  Kerr's  Cyc.  C.  C.  P.  |  432 
and  note. 

Ab  to  how  far  amended  complaint  supersedes  original,  see 
Kerr's  Cyc  C.  C.  P.  1 478  and  note  pars.  461-478. 
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As  to  limit  of  rigrht  of  amendment,  see  Kerr's  Cyc  C  C  P. 
i  471  and  note« 

That  party  may  answer  a  demurrer  at  the  same  time. — See 
Kerr's  Cyc.  C.  C.  P.  §  431  and  note. 

As  to  service  of  new  or  amended  pleadings,  61  A.  S.  493,  494. 

As  to  service  of  summons  by  publication,  see  Kerr's  Cyc.  C. 
C.  P.  IS  412,  413  and  notes;  61  A.  S.  494,  495;  also  ante  |  415  and 
note. 

Proceedings  to  be  had  when  complaint  is  amended. — See 
Kerr's  Cyc.  C.  C.  P.  i  432  and  note. 

M78.  AMENDMENTS  BY  THE  €OURT.  ENLASGIHe 
TIME  TO  PLEAD  AND  RELIEVING  FROM  JUDGMENTS, 
ETC.  The  court  may  in  furtherance  of  justice,  and  on  such 
terms  as  may  be  proper,  allow  a  party  to  amend  any  pleading 
or  proceeding  by  adding  or  striking  out  the  name  of  any  party, 
or  by  correcting  a  mistake  in  the  name  of  a  party,  or  a  mis- 
take in  any  other  respect;  and  may,  upon  like  terms,  enlarge 
the  time  for  answer  or  demurrer. 

[Allowing  amendmenl  on  notice  and  terms.]  The  court  may 
likewise,  in  its  discretion,  after  notice  to  the  adverse  party, 
allow,  upon  such  terms  as  may  be  just,  an  amendment  to  any 
pleading  or  proceeding  in  other  particulars;  and  may  upon 
like  terms  allow  an  answer  to  be  made  after  the  time  limited 
by  this  code;  and  may,  also,  upon  such  terms  as  may  be  just, 
relieve  a  party  or  his  legal  representative  from  a  judgment, 
order,  or  other  proceeding  taken  against  him  through  his  mis* 
take,  inadvertence,  surprise,  or  excusable  neglect;  provided, 
that  application  therefor  be  made  within  a  reasonable  time, 
but  in  no  case  exceeding  six  months  after  such  judgment, 
order,  or  proceeding  was  taken. 

[Defendant  not  personally  served  —  Allowing  answer  on 
merltn  within  year.]  When  from  any  cause  the  summons  in 
an  action  has  not  been  personally  served  on  the  defendant,  the 
court  may  allow,  on  such  terms  as  may  be  just,  such  defend- 
ant or  his  legal  representative,  at  any  time  within  one  year 
after  the  rendition  of  any  judgment  in  such  action,  to  answer 
to  the  merits  of  the  original  action. 

[Action  on  bond  in  replevin  —  Yalue  stated  disregarded 
when.]    When,  in  an  action  to  recover  the  possession  of  per- 
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Bonal  property,  the  person  makiiig  any  affidavit  did  not  truly 
state  the  value  of  the  property*  and  the  officer  taking  the  prop- 
erty, or  the  sureties  on  any  bond  or  undertaking  Is  sued  for 
taking  the  same,  the  officer  or  sureties  may  In  their  answer 
set  up  the  true  value  of  the  property,  and  that  the  person  In 
whose  behalf  said  affidavit  was  made  was  entitled  to  the  pos- 
session of  the  same  when  said  affidavit  was  made,  or  that  the 
value  in  the  affidavit  stated  was  inserted  by  mistake,  the  court 
shall  disregard  the  value  as  stated  in  the  affidavit,  and  give 
judgment  according  to  the  right  of  possession  of  said  prop- 
erty at  the  time  the  affidavit  was  made. 

>  HlfltovTs  Enacted  March  11,  1872,  re-enactment,  with  addi- 
tions, of  168  of  Practice  Act;  amended  March  24,  1S74,  Code 
Amdts.  1873-4,  p.  802;  March  9,  1880,  Code  Amdts.  1880  (C.  C. 
P.  Pt.),  p.  2. 

See  Kerr's  Cyc.  C.  C.  P.  for  849  pars,  annotation. 

Cotfe  Section. —  48  C.  5«2,  663  (applied);  51  C.  118.  119  (ap- 
plied); 51  C.  153,  155  (referred  to  as  inapplicable);  56  C.  249, 
250  (applied);  57  C.  385,  886  (applied);  60  C.  228,  229  (referred 
to);  60  C.  240,  260,  258  (referred  to);  60  C.  862,  866  (cited);  61 
C.  292,  296  (applied);  61  G.  296,  298,  800  (referred  to  and  con- 
st med) ;  61  C.  360,  361  (cited);  62  C.  263,  282  (applied);  68  C. 
454.  457  (applied);  68  C.  473,  477,  478  (constnied);  64  C.  13,  14, 
27  P.  942  (applied);  64  C.  429,  430.  1  P.  703  (applied);  65  C.  368, 
370,  371,  4  P.  232  (referred  to  as  inapplicable);  65  C.  896,  897,  4 
P.  848  (applied);  66  C.  494,  496,  4  P.  492  (construed);  66  C.  836, 
837,  5  P.  515  (referred  to  as  inapplicable);  67  a  53,  54,  7  P.  86 
flack -of  findings  Is  fatal  to  judgrment;  such  a  case  is  not  within 
purview  of  this  section);  67  C.  500,  501,  8  P.  45  (applied);  68  C. 
210,  216,  9  P.  129,  132  (referred  to);  68  C.  276,  277,  9  P.  112,  114 
^applied);  68  C.  369,  371.  372,  9  P.  813  (construed);  68  C.  398,  401, 
9  P.  646,  648  (construed);  68  C.  422,  423.  9  P.  727  (construed),  9 
P.  945.  946  (referred  to);  68  C.  604,  606,  10  P.  119.  120  (applied); 
70  C.  231.  235,  11  P.  721,  723  (referred  to  as  inapplicable);  70  C. 
604.  607,  12  P.  427,  428  (not  applicable  to  order  settling  account 
of  executor  after  time  has  elapsed);  72  C.  217,  218,  222,  223,  18 
P.  503,  504.  505,  506  (referred  to);  72  C.  376,  377,  14  P.  24,  26 
(applied);  73  C.  204,  205,  14  P.  675,  676  (referred  to  as  inappli- 
cable); 73  C.  550.  653,  15  P.  131,  134  (applied);  74  C.  341,  843,  344. 
15  P.  849.  850  (construed  with  ||  869,  925  post);  74  C.  400,  403. 
404.  405,  5  A.  S.  448,  16  P.  197,  199  (referred  to  and  construed); 
77  C.  305,  307.  19  P.  481,  482  (referred  to  as  inapplicable);  80  C. 
19i»,  200,  22  P.  66  (applied);  80  C.  144,  145  (applied  —  erroneously 
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cited  as  §1713),  22  P.  71.  72  (correct  ciUtlon);  80  C.  330,  333. 
22  P.  193,  194  (cited);.  82  C.  502,  509,  510,  23  P.  50,  52,  68,  227 
(applied);  83  C.  225,  228,  23  P.  312  (cited);  83  C.  457,  459.  23  P. 
531,  532  (referred  to);  84  C.  107,  111,  112,  23  P.  528,  529,  24  P. 
381  (referred  to);  84  C.  511.  614,  24  P.  881,  382  (cited);  84  C.  607. 
608.  24  P.  311,  312  (referred  to);  85  C.  90,  94.  24  P.  733,  734 
(cited);  85  C.  116,  117,  24  P.  644  (referred  to);  86  C.  60,  63  24  P. 
805  (applied):  86  C.  495,  496,  25  P.  22  (applied);  86  C.  566.  663.  26 
P.  55,  57  (referred  to);  86  C.  594,  596,  25  P.  60,  61  (referred  to); 
87  C.  151,  154,  25  P.  270.  271  (referred  to);  89  C  332.  387.  26  P. 
825,  827  (construed);  90  C.  16.  19.  27  P.  22.  28  (applied);  90  C. 
562,  564,  27  P.  409.  410  (referred  to);  91  C.  313,  322,  27  P.  752.  754, 
755  (referred  to  in  dls.  op.);  91  C.  584,  587,  27  P.  932.  933  (cited): 
92  C.  199,  201.  28  P.  226.  227  (cited);  92  C.  844,  860.  365,  27  A.  S. 
143.  28  P.  563.  564,  566.  16  L.  361  (applied,  and  cited  in  dls.  op. 
355);  93  C.  384,  389,  28  P.  1063.  1065  (applied);  98  C.  605.  611.  612. 
29  P.  121  (referred  to);  94  C.  33,  43,  44  (applied).  29  P.  332  (er- 
roneously cited  as  §493);  94  C.  544,  545,  29  P.  1100  (applied);  96 
C.  521,  523.  31  P.  591  (referred  to);  96  C.  655,  658.  659,  31  A,  S. 
247,  31  P.  623.  624  (construed);  97  C.  91,  92,  31  P.  899  (referred 
to).  31  P.  1123.  1124  (continuance  should  be  allowed  where 
relief  is  granted);  97  C.  388,  390,  391,  392,  393,  33  A.  S.  198,  SO  P. 
585.  32  P.  452  (referred  to);  97  C.  513,  516,  32  P.  573,  574  (re- 
ferred to  as  Inapplicable);  97  C.  610,  629,  681,  632,  82  P.  600 
(referred  to);  98  C.  247,  250.  33  P.  51  (applied);  98  C.  271,  276.  33 
P.  86  (applied),  33  P.  206,  207  (applied  as  to  allowance  of 
amendments);  99  C.  623,  625,  626,  627.  34  P.  844  (applied);  100  C. 
91.  92,  34  P.  621  (referred  to);  101  C.  32,  34,  36  P.  429  (referred 
to);  101  C.  571,  575,  36  P.  9  (construed);  102  C.  600,  603,  604,  36 
P.  944  (referred  to);  102  C.  616,  616.  617.  36  P.  928  (referred  to 
and  applied);  103  C.  447,  453,  37  P.  414  (construed);  103  C.  536, 
37  P.  523  (referred  to);  104  C.  35,  38,  37  P.  766  (referred  to);  108 
C.  211,  214.  41  P.  41  (referred  to);  108  C.  232,  234.  41  P.  471  (re- 
ferred to);  109  C.  70.  72,  41  P.  792  (referred  to);  109  C.  116,  121. 
41  P.  788  (construed);  109  C.  682.  686.  687.  690,  34  P.  98  (referred 
to);  110  C.  502,  504,  42  P.  1064  (referred  to  as  Inapplicable) ;  112  C. 
101,  117,  118,  53  A.  S.  165,  44  P.  345.  32  L.  82  (referred  to):  113  C. 
341,  342,  45  P.  683  (referred  to);  115  C.  100,  101,  46  P.  902  (referred 
to);  116  C.  47,  51,  47  P.  869.  48  P.  121  (applied):  116  C.  91.  93.  47 
P.  927  (applied);  116  C.  127,  135.  47  P.  1016  (applied);  116  C.  278, 
283.  58  A.  S.  164.  48  P.  90  (applied);  116  C.  378,  381.  58  A.  a  180, 
48  P.  324  (applied);  118  C.  93,  97,  62  A.  S.  226,  50  P.  272  (applied); 
118  C.  359,  360,  50  P.  545  (applied);  118  C.  591,  592.  50  P.  682  (ap- 
plied); 119  C.  107,  108.  109.  110  (applied  —  erroneously  cited  on 
1>.  108  as  5  472).  50  P.  1060  (correct  citation):  119  C.  364,  366.  51 
P.  649.  965  (construed);  119  C.  586,  589.  51  P.  849  (construed); 
120  C.  33.  37.  63  A.  S.  147,  52  P.  122  (applied):  121  C.  414.  416,  418, 
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419,  6S  P.  986  (construed);  122  C.  107,  109,  64  P.  637  (conetnied); 
122  C.  206,  208.  209.  64  P.  741  (construed  and  applied);  128  C.  170. 
171.  56  P.  769  (applied);  128  C.  248,  258,  254,  56  P.  1008  (referred 
to):  123  C.  536.  540.  6<  P.  463.  464  (construed  as  Inapplicable): 
124  C.  69.  74,  66  P.  601  (applied);  124  C.  134,  148.  144,  66  P.  797 
(referred  to  as  Inapplicable);  125  C.  201.  203,  67  P.  892  (applied); 
126  a  54,  66,  68  P.  870  (applied);  126  C.  869,  872,  58  P.  940  (re- 
ferred to);  127  C.  166,  170,  69  P.  880  (referred  to);  128  C.  242. 
245,  60  P.  772  (applied);  128  O.  888,  393,  60  P.  967  (referred  to); 

128  C.  558,  661,  79  A.  S.  70.  61  P.  89,  90  (referred  to);  129  C.  14, 
15,  61  P.  475  (applied);  129  C.  279.  282.  61  P.  965   (referred  to); 

129  C.  308,  311.  312,  61  P.  982  (applied);  180  C.  389.  890.  62  P. 
397  (referred  to  as  of  doubtful  application);  180  C.  512,  614,  62 
P.  880.  831  (referred  to);  130  C.  666,  667.  63  P.  63  (applied);  131 
a  615,  617,  68  P.  914  (referred  to  as  not  applicable);  182  C.  1. 
8.  63  P.  1022  (applied);  182  C.  421,  428,  424,  427,  84  A.  8.  68,  64 
P.  705  (referred  to);  184  C  126,  127,  128,  66  P.  197  (applied).; 
184  a  381,  888.  884,  66  P.  474  (referred  to);  186  C.  886,  890,  69  P. 
20  (applied);  187  C.  129.  189,  69  P.  900  (cited  In  dls.  op.);  188  C. 
23,  26,  70  P.  980  (applied);  188  C.  194,  200,  71  P.  171  (referred 
to);  138  C.  297,  800,  71  P.  882  (applied);  138  C.  641,  642,  72  P. 
176  (applied);  139  C.  590,  691,  592,  73  P.  417  (construed  with  1 1713 
post);  189  C.  169,  172  (applied  —  erroneously  cited  as  f  768),  72 
P.  913.  914  (correct  citation);  189  C.  648,  650,  661,  78  P.  690  (con- 
strued); 140  C.  1,  16,  73  P.  697  (construed);  140  C.  282,  287,  73  P. 
976  (applied);  140  C.  476,  485,  78  A.  8.  73,  74  P.  28  (cited);  140 
C.  672.  674.  74  P.  301  (applied);  142  C.  428.  426.  76  P.  87  (applied): 
143  C.  14,  17,  76  P.  717  (referred  to);  143  C.  181,  184,  76  P.  898 
(referred  to);  143  C.  680,  682,  683,  77  P.  647  (construed  and  ap- 
plied); 148  C.  673,  676.  77  P.  651  (applied);  144  C.  422,  424,  77  P. 
998  (applied);  146  C.  42,  44,  48,  78  P.  467  (referred  to);  146  C. 
397,  78  P.  878  (applied);  145  C.  659.  562,  79  P.  428  (referred  to  as 
Inapplicable);  145  C.  596,  597.  79  P.  272  (applied);  146  C.  212,  214, 
79  P.  870  (referred  to);  146  C  245,  247,  79  P.  891  (referred  to);  146 
C.  257,  260,  79  P.  897  (referred  to);  146  C.  496,  498,  80  P.  717 
(applied);  147  C.  376.  377,  81  P.  1112,  1113  (applied);  147  C. 
536,  541.  82  P.  87,  39  (applied);  148  C.  137,  139,  140,  82  P.  682 
(time  for  vacatlngr  judgment  not  void  on  Its  face,  cannot 
exceed  one  year);  148  C.  773,  775,  113  A.  S.  354,  84  P.  152 
(applied  in  proceeding  to  annul  order  of  citizenship) ;  149  C. 
67,  68,  84  P.  657  (order  setting  aside  probate  of  will  void 
where  motion  not  filed  in  time);  149  C.  487,  495,  87  P.  13 
(application  of,  considered  Immaterial  on  proceedings  to  re- 
voke probate  of  will);  149  C.  666,  561,  568,  665,  566,  568,  87  P.  19 
(applied  to  foreclosure  decree  and  sale  alleged  to  have  been 
procured  by  fraud);  149  C.  659,  661,  87  P.  82  (applied  where 
defendant  was  not  personally  served  with  summons);  160  C.  99, 
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102,  88  P.  267  (affords  remedy  for  excessive  Judgrment  for  ali- 
mony); 160  C.  238,  242.  243,  88  P.  911  (is  applicable  to  relieve 
from  default  in  service  of  proposed  bill  of  exceptions);  150  C. 
258,  260,  88  P.  925  (not  applicable  to  relieve  default  in  service 
of  proposed  statement  on  motion  for  new  trial,  in  absence  of 
proper  showingr);  150  C.  289.  326.  88  P.  366,  8  L.  N.  S.  692  (not 
considered  necessary  to  determine  whether  the  section  applies 
to  act  to  establish  land  titles,  where  parties  were  not  personally 
served);  150  C.  336,  339.  340,  88  P.  985  (waiver  of  relief  from 
failure  to  serve  pfoposed  bill  of  exceptions);  160  C.  477,  484,  486. 

89  P.  317  (is  merely  a  cumulative  remedy  in  case  of  mistake 
superinduced  by  fraud);  160  C.  576,  688,  89  P.  336  (applied  to 
judgment  ag^ainst  defunct  corporation);  160  C.  714,  717,  89  P. 
972  (applied  to  amendment  of  complaint  upon  "terms");  161  C. 
1,  12,  13,  89  P.  1097  (applied  to  amendment  of  pleadinffs);  161  C. 
98,  100,  90  P.  191  (obvious  and  sole  purpose  of  section  where 
summons  has  not  been  personally  served);  161  C.  216,  219,  90  P. 
^43  (applied  in  case  of  failure  to  serve  proposed  bill  of  excep- 
tions); 161  C.  362,  354,  90  P.  691  (applied  to  motion  to  set  aside 
Judgment);  151  C.  386.  393,  90  P.  939  (applies  in  determinlngr 
whether  or  not  due  process  of  law  Is  afforded);  161  C.  894,  397, 

90  P.  934  (application  for  relief  asrainst  default  Judgement  must 
be  made  within  reasonable  time);  162  C.  697,  699,  700,  93  P.  866 
(application  to  amend  bill  of  exceptions  must  be  made  within 
six  months),  92  P.  739,  740  (what  is  not  makiner  of  application 
within  six  months);  1  C.  A.  95,  98,  99,  81  P.  780.  732  (applied); 
1  C.  A.  148.  150,  81  P.  1026,  1027  (construed);  1  G.  A.  237.  288,  82 
P.  89  (referred  to);  1  C.  A.  593,  697,  82  P.  695  (applied  to  Judg- 
ment by  default) ;  2  C.  A.  164,  166,  167,  83  P.  170  (imposingr  con- 
ditions before  grranting:  relief);  2  C.  A.  193,  194,  83  P.  272  (con- 
strued in  connection  with  i  939  post,  as  amended  1897  and  1 1049 
post  and  applied) ;  2  a  A.  436,  441,  83  P.  1077  (applied) ;  8  C.  A. 
44,  46,  84  P.  214  (order  opening  default  not  appealable):  8  d  A. 
127,  129,  130,  84  P.  425  (applied  to  failure  to  serve  bill  of  excep- 
tions or  statement  in  time);  4  C.  A.  108,  87  P.  204  (order  deny- 
iner  relief  under  this  section  is  appealable);  4  C.  A.  448,  461,  88 
P.  499  (application  for  relief  from  default  in  fallingr  to  serve 
notice  of  intention  to  move  for  new  trial  must  be  made  within 
six  months);  5  C.  A.  273,  275.  90  P.  42  (affords  relief  from  mis- 
take of  law  by  attorney,  if  motion  is  made  in  time);  6  C.  A.  131, 
138,  91  P.  419  (amendment  of  complaint  to  conform  to  proofs  is 
in  discretion  of  court);  7  C.  A.  817,  318,  821,  323,  94  P.  883  (while 
reviewingr  courts  will  generally  sustain  orders  of  trial  court, 
under  this  section,  it  would  be  commendable  practice  for  the 
Judge  to  present  his  reasons  for  making  such  orders);  7  C.  A. 
346,  348,  349,  94  P.  593.  593  (to  be  liberally  construed  as  a  reme- 
dial statute;  and  no  distinction  is  made  between  extrinsic  and 
other  fraud). 
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PnictlM  Act  |68.~1  C.  167»  175  (cited);  1  C.  191,  192  (cited); 
3  C.  115,  118,  58  A.  D.  889  (cited);  8  C.  130.  134  (referred  to);  4 
C.  280.  281  (referred  to)j  6  C.  173,  174  (applied);  7  C.  30,  32 
(applied);  7  C.  279,  280,  281  (referred  to):  9  C.  107,  111  (re-. 
ferred  to);  18  C.  455,  466  (referred  to);  19  C.  706,  708  (referred 
to):  19  C.  766,  709  (referred  to);  21  C.  268,  273  (construed); 
27  C.  329.  333,  87  A.  D.  81  (cited);  28  C.  335,  338,  389  (con- 
strued); 28  C  649,  662  (applied);  28  C.  668,  672  (applied); 
29  C.  72,  74  (applied);  29  C.  422.  428  (applied):  82  C.  111.  121,  91 
A.  D.  566  (cited  in  die.  op.);  84  G.  26,  26  (referred  to);  84  C.  79, 
80  (referred  to);  34  C.  167,  172,  174  (construed  and  applied); 
34  a  235.  239.  241  (applied);  86  C.  288,  289  (cited);  89  C.  105,  108 
(referred  to);  89  C.  809,  818  (retrospective  operation  of  amend- 
ment): 40  C.  421.  426  (referred  to);  41  C.  489.  448  (referred  to 
die.  op.):  4S  C.  258,  258  (applied  and  cited  in  die.  op.  260);  47  C. 
526,  627  (applied):  49  CI  306,  807,  808  (amendments  by  adding  or 
strikingr  out  name  of  party);  57  C.  885,  836  (error  to  permit 
amendment  of  complaint  chanffiner  proceedlngr  from  action  ex 
delicto  to  action  ex  contractu);  68  C  95,  97  (applied);  78  C.  217, 
222.  18  P.  503  (excusable  neglect  not  shown);  74  C.  400,  403,  5 
A.  S.  448,  16  P.  197  (limit  as  to  time  does  not  apply  to  void 
Judgment):  85  C.  116,  117.  118,  24  P.  644  (referred  to);  92  C.  199, 
201,  28  P.  226  (referred  to);  97  C.  888,  891,  88  A.  a  198,  80  P. 
585,  32  P.  452  (referred  to);  99  C.  623,  626,  34  P.  344  (referred  to 
and  evolution  of  section  traced);  119  a  586.  589,  51  P.  849  (re- 
ferred to):  139  C.  648,  650,  78  P.  690  (referred  to). 

As  to  amending  verdict,  see  46  Cent.  Dig.  col.  2005,  |  795. 

Same  —  In  criminal  cases. —  See  Kerr's  Cyc.  Pen.  C.  p.  275, 
note  par.  149;  Kerr^  Peek«t  Pea.  C.  {1151,  note. 

Same  —  By  court  —  As  to  when  proper,  see  5  L.  766;  46  Cent. 
Dig.  col.  2005,  I  795. 

Same  —  Same  —  Affidavit  of  Jurors  —  As  evidence  verdict  re- 
tamed  and  entered  differs  from  that  actually  found. —  See  8 
A.  a  401. 

Same  —  Same  —  Same  —  To  impeach  verdict,  not  permissible. 
—See  12  A.  D.  148;  24  A.  D.  475;  48  A.  D.  876. 

Same  —  Same  —  After  discharge  of  Jury. —  See  46  Cent  Dig. 
col.  2010.  §796. 

Same  —  Same  —  By  reference  to  record. —  See  14  A.  D.  518. 

Same  —  Same  —  By  Increasing  sum  found,  not  permissible. — 
See  46  Cent.  Dig.  col.  2012,  |  799. 

Same  —  Same  —  Where  error  in  designating  parties. —  See  46 
Cent.  Dig.  col.  2011,  I  797. 

Same  —  Same  —  Where  several  counts,  one  of  which  is  good, 
others  bad,  and  verdict  general,  by  applying  to  good  count. — 
See  46  Cent.  Dig.  col.  2011,  |  798. 

Same  —  By  the  Jury  —  After  sealing  or  recording  verdict. — 
See  5  A.  C.  394;  46  Cent.  Dig.  col.  1998.  i  794. 
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Same  —  Remanding:  Jury  with  instructions. —  See  46  Cent.  Digr- 
col.  1994,  I  793. 

Same  —  Same  —  Under  advice,  direction  or  sanction  of  court- 
. —  See  46  Cent.  Dig.  col.  1990,  I  792. 

As  to  amendment  of  returns  to  writs,  see  IS  A.  D.  173-181. 

As  to  amendment  of  summons,  see  Kerr's  Cyc.  C  C.  P.  i  407 
and  note. 

As  to  amendment  of  writs  of  attachments  and  of  papars  on 
which  they  are  based,  see  61  A.  D.  125-181. 

As  to  appearance  waiving  and  superseding  irregularity  In  ser- 
vice of  summons  in  foreclosure  suit,  see  Kerr's  Cyc.  C  C.  P. 
I  475  and  note  par.  77. 

As  to  collateral  attack  on  judgments,  see  Kerr's  Cyc.  C.  C.  P. 
1416  and  note. 

As  to  constitutionality  of  Practice  Act  I  31,  allowing  courts 
to  appoint  attorneys  for  defendant  in  lieu  of  publication,  see 
Kerr's  Cyc.  C.  C.  P.  §413  and  note. 

As  to  correction  of  mere  clerical  misprisions  In  actions  to 
foreclose  mortgages,  see  Kerr's  Cyc.  C.  C.  P.  |  478  and  note  par. 
108. 

As  to  doctrine  of  variance,  see  Kerr's  Cyc  C.  C.  P.  I  469  and 
note. 

As  to  Immaterial  variance,  see  Kerr's  Cyc.  C.  C.  P.  I  470  and 
note.  ' 

As  to  incidental  powers  and  duties  of  courts,  see  Kerr's  Cyc 
C.  C.  P.  If  128-131  and  notes. 

As  to  Judgments  in  general,  see  Kerr's  Cyc.  C.  C.  P.  H  677-S82 
and  notes. 

As  to  limit  of  right  of  amendment,  see  Kerr's  Cyc.  C.  C.  P. 
i471  and  note. 

As  to  manner  of  commencing  civil  actions,  see  Kerr's  Cyc.  C. 
C.  P.  fif  405-416  and  notes. 

As  to  manner  of  giving  and  entering  Judgment,  see  Kerr's 
Cyc.  C.  C.  P.  §S  664-680%  and  notes. 

As  to  mistake,  see  Kerr's  Cyc.  C.  C  P.  H  276-288  and  notea 

As  to  notices,  and  filing  and  service  of  papers,  see  Kerr's  Cyc. 
a  C.  p.  II 1010-1017  and  notes. 

As  to  parties  in  civil  actions,  see  Kerr's  Cyc.  C.  C.  P.  ||  867, 
390  and  notes. 

As  to  permitting  amendment,  see  Kerr's  Cyc.  C.  C.  P.  I  469 
and  note  pars.  28-85. 

As  to  relief  from  judgment  by  default  taken  In  Justlcea'  oourt, 
see  Kerr's  Cyc.  C.  C.  P.  I  859  and  note. 

As  to  service  of  summons  by  publication,  see  94  A.  D.  766-770; 
9  U  821. 

As  to  time  for  correction  of  Judgment,  and  effect  of  correc- 
tion, see  Kerr's  Cyc.  C.  C.  P.  {  131  and  note. 
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As  to  validity  ot  personal  jud^nnents  rendered  upon  con- 
striictive  service  of  process,  including:  cases  as  to  alimony,  see 
32  L.  82;  S5  L.  70. 

Abuse  of  discretion  in  sustaining*  demurrer  without  leave  to 
amend. —  See  Kerr's  Cyc.  C.  C.  P.  f  472  and  note  par.  7. 

Affidavit  of  merits  on  motion  to  vacate  or  set  aside  Judgment 
by  default. —  See  58  A.  D.  894-896. 

Amendments  after  appeal. —  See  14  A.  D.  516-618. 

Amendment  to  judgment. —  See  12  A.  D.  351.  354;  62  A.  S.  233. 
234. 

Amendments  varying  or  altering  cause  of  action  —  How  far 
allowed. —  See  34  A.  D.  158,  162. 

Conclusiveness  of  Judgment. —  See  11  L.  155-160. 

Discretion  of  court  in  granting  or  refusing  order  vacating  or 
setting  aside  judgment  by  default. —  See  58  ^.  D.  393. 

Judg^ment  by  unauthorized  appearance  of  attorney  —  Whether 
void,  voidable,  or  conclusive. —  See  75  A.  D.  146-161;  21  li.  848, 
860. 

Judgment  not  subject  to  collateral  impeachment. —  See  8  L. 
268.  270. 

Negligence,  or  inadvertence  of  attorney  as  ground  for  relief 
from  judgment — See  80  A.  S.  264-271;  96  A.  S.  108-111. 

No  affidavit  of  merits  is  required  to  set  aside  decree  of  di- 
vorce.—  See  Kerr's  Cyc.  C.  C.  P.  I  473  and  note  par.  42. 

Of  the  vacating  of  Judgments  and  decrees  on  motion,  when 
not  specially  authorized  by  statute. —  See  60  A.  S.  633-663. 

Opening  judgment  as  fraudulent. —  See  14  A.  D.   635,  636. 

Power  of  equity  to  relieve  against  judgment  at  law. —  See  19 
A.  D.  603,  612. 

Relief  from  judgments  obtained  by  perjurj'. —  See  25  A.  S. 
165-174. 

Relief  In  equity,  other  than  by  appellate  proceedings,  against 
judgments,  decrees,  and  other  judicial  determinations. —  See  54 
A  S.  218-261. 

Right  to  open  default  judgment  to  let  In  defense  of  statute  of 
limitations. —  See  61   L.   746-752. 

Statutes  authorizing  vacation  and  setting  aside  of  judgments 
by  default. —  See  58  A.  D.  392-398. 

That  court  has  power  to  amend  and  control  it.s  processes  and 
orders  so  as  to  make  them  conformable  to  law  and  justice. —  See 
Kerr's  Cyc.  C.  C.  P.  8  128  subd.  8  and  note. 

That  judgment  may  be  had  upon  failure  to  answer. —  See 
Kerr's  Cyc.  C.  C.  P.  S  585  and  not-e. 

That  mistake  of  law  as  well  as  of  facts  may  be  considered, 
and  parties  relieved  of  its  consequences. —  See  Kerr's  Cyc.  C.  C. 
f  1576  and  note  par.  8. 

That  matter  of  undeniable  right  is  not  matter  of  discretion 
within  this  section. —  See  5  A.  S.  454. 
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Vacating  Judsment  on  account  of  nesllgence  or  mistake  of 
attorney. —  See  80  A.  S.  264-271,  96  A.  S.  108-111. 

Validity  of  decree  of  divorce  obtained  on  publication  or  ser- 
vice out  of  state  where  defendant  did  not  appear. —  See  9  L.  821. 

What  amendments  to  pleadlngrs  are  not  admissible  because 
they  changre  cause  of  action. —  See  51  A.  S.  414-435. 

What  amounts  to  "  surprise,  mistake,  inadvertence,  or  excus- 
able neglect." — See  58  A.  D.  397. 

What  does  not  constitute  "surprise,  mistake,  inadvertence,  or 
excusable  nesrlect." — See  58  A.  D.  398. 

Want  of  Jurisdiction  may  be  set  up  to  impeach  Judfirment. — 
See  11  L.  308-311. 

§  474.  STJI5G  A  PARTY  BY  A  FICTITIOUS  NAME,  WHBK 
ALLOWED.  When  the  plalntlfiT  is  Ignorant  of  the  name  of  a 
defendant,  he  must  state  that  fact  in  the  complaint,  and  such 
defendant  may  be  designated  in  any  pleading  or  proceeding  by 
any  name,  and  when  his  true  name  is  discovered,  the  pleading 
or  proceding  must  he  amended  accordingly. 

Hintoryt  Enacted  March  11.  1872,  founded  upon  S  69  of  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  31  pars,  annotation. 

Code  KedloB. — 63  C.  118,  119  (cited);  70  C.  23,  25,  11  P.  391, 
392  (applied);  73  C.  550,  553,  15  P.  131,  134  (amendment  of  com- 
plaint pending  trial  and  upon  terms,  when  proper),  36  P.  771 
(necessity  of  judgment  against  person  whose  name  is  men- 
tioned In  complaint);  113  C.  498,  500,  45  P.  814  (applied);  125  C. 
101.  104,  57  P.  766  (applied);  143  C.  131,  134,  76  P.  898  (referred 
to).   36  P.  771   (applied). 

Pmetlce  Act  |  «9. —  40  C.  489,  490,  491  (construed);  42  C.  570. 
578  (construed);  125  C.  101,  104,  57  P.  766  (referred  to). 

§  475.  NO  ERROR  OR  DEFECT  TO  BE  REGARDED  UN- 
LESS  IT  AFFECTS  SUBSTANTIAL  RIGHTS.  The  court  must, 
in  every  stage  of  an  action,  disregard  any  error,  improper 
ruling,  instruction,  or  defect,  in  the  pleadings  or  proceedings 
which,  in  the  opinion  of  said  court,  does  not  affect  the  sub- 
stantial rights  of  the  parties. 

[No  reYernal  for  error,  etc.,  which  is  not  preJndiclaL]  No 
judgment,  decision,  or  decree  shall  be  reversed  or  affected  by 
reason  of  any  error,  ruling,  instruction,  or  defect,  unless  it 
shall  appear  from  the  record  that  such  error,  ruling,  instruc- 
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Uon,  or  defect  was  prejudicial,  and  also  that  by  reason  of  such 
error,  ruling,  instruction,  or  defect,  the  said  party  complaining 
or  appealing  sustained  and  suffered  substantial  injury,  and 
that  a  different  result  would  have  been  probable  if  such  error, 
ruling.  Instruction,  or  defect  had  not  occurred  or  existed. 

Tkere  shall  be  no  presumptloii  tliat  error  is  prejudicial,  or 
that  injury  was  done  if  error  is  shown. 


I  Enacted  March  11,  1872,  re-enactment  of  I  71  of 
Practice  Act;  amended  February  26,  1897,  Stats  and  AmdtR.  1897, 
p.  44. 

See  Kerr's  Cyc  C.  C.  P.  for  221  pars,  annotation. 

C«ae  aectlOB.^- 48  C.  S49,  364  (applied);  52  C.  171.  184  (ap> 
piled);  57  C  617,  619  (applied);  61  C.  801,  305  (applied);  63 
a  33,  34  (applied);  64  C.  23,  24,  27  P.  960,  961  (applied);  65 
C.  88».  390,  4  P.  350  (applied);  66  C.  64,  58,  4  P.  945  (ap- 
pUed);  67  C.  1,  4,  6  P.  867  (applied);  68  C.  272,  274,  9  P.  257, 
258  (applied);  68  C.  611,  616,  10  P.  179,  182  (applied);  71  C. 
183,  185.  191,  P.  176.  179,  12  P.  449,  461  (applied);  72  C.  17, 
20,  12  P.  226,  229,  870  (applied);  72  C.  656,  656,  14  P.  206,  207 
(applied);  73  C.  187,  189,  14  P.  828,  830  (applied);  73  C.  560.  558, 
15  P.  181.  134  (cited);  76  a  269,  280,  18  P.  309  (applied);  76  C. 
•31.  632.  18  P.  687,  688  (applied);  77  C.  91,  94,  19  P.  177,  178  (ap- 
plied); 78  a  490,  492,  21  P.  362,  363  (applied);  79  C.  207,  208, 
21  P.  799,  740  (applied);  79  C.  584,  686,  21  P.  974  (construed 
and  applied);  82  C.  286,  337  (erroneously  cited  for  {457).  16 
A  &  116.  6  li.  766,  22  P.  910,  1046,  1052  (correct  citation);  82 
a  420.  424.  22  P.  1087  (applied);  84  C.  197,  201,  23  P.  1094,  1095 
(applied);  88  C.  450,  462,  26  P.  604,  606  (applied);  89  C.  501,  506, 
26  P.  1077.  1079  (applied);  90  C.  90,  94,  27  P.  34,  35  (applied);  95 
C.  279.  295,  30  P.  529,  530  (cited);  96  C.  73,  77,  30  P.  1024.  1025 
(applied);  96  C.  400,  402,  81  P.  269  (applied);  (C.  Dec.  1,  1892), 
31  P.  738.  739  (applied);  97  C.  694,  597,  82  P.  644  (cited);  (C.  Augr. 
IS.  1893).  33  P.  894,  896  (applied);  101  C.  307,  312,  85  P.  899  (ap- 
plied); 106  C.  151.  162.  39  P.  602  (applied);  107  C.  151,  152,  39  P. 
602  (applied);  111  C.  668,  686,  44  P.  320,  32  L.  193  (applied);  112 
C  220,  227,  42  P.  1117  (applied);  118  C.  532,  686,  46  P.  816  (rule 
as  to  curative  effect  of  an  answer);  115  C.  226,  277,  56  A.  S.  97. 
47  P.  37.  37  L.  626  (applied);  115  C.  367,  372,  47  P.  135  (cited  in 
dis.  op.);  116  C.  596,  600,  48  P.  716  (applied);  117  C.  19,  25,  48  P. 
908  (applied);  (C.  June  29,  1897),  49  P.  352,  353  (referred  to); 
121  C.  167,  172,  53  P.  565  (cited);  123  C.  337,  346,  55  P.  1011  (ap- 
plied); 126  C.  822.  325,  58  P.  824  (constitutionality  questioned); 
128   C   242,    245,   60  P.    772    (applied);    128   C.    264,    268,   60   P.    858 
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(applied);  128  C.  523,  526,  61  P.  90  (cited);  129  C.  197,  202,  61  P. 
940.  941  (applied);  129  C.  263,  272,  61  P.  1077  (applied);  130  C,  492, 
496,  80  A.  S.  147,  62  P.  829  (cited);  132  C.  195,  196,  64  P.  264  (ap- 
plied); 64  P.  267,  268  (applied);  133  C.  446,  449.  65  P.  890  (applied): 
185  C.  31,  35,  66  P.  967  (applied);  135  C.  46,  48,  66  P.  985  (referred 
to);  135  C.  566,  569,  67  P.  1046,  68  P.  600  (applied);  136  C.  70,  71. 
68  P.  323  (applied);  138  C.  449,  452,  71  P.  495,  496  (applied);  140 
C.  587,  591,  74  P.  143  (applied);  145  C.  282,  285,  78  P,  721  (ap- 
plied); 145  C.  490,  495,  78  P.  1050  (applied);  147  C.  495,  508,  82  P. 
57.  62  (applied);  151  C.  701,  706,  91  P.  612  (applied  as  to  mis- 
joinder of  parties);  1  C.  A.  275,  278,  82  P.  84  (applied  to  error 
in  admission  of  evidence);  1  C.  A.  298,  300,  82  P.  343  (applied  to 
statement  of  grrounds  of  contest  of  elections);   1   C.  A.  423,  426, 

82  P,  396  (applied  to  erroneous  instruction);  1  C.  A.  532,  538,  82 
P.  566   (applied  to  error  in  form  of  Judgment);  2  C.  A.  109,  111. 

83  P.  165  (applied  to  errors  in  judg-ment  in  favor  of  a  defend- 
ant, with  whom  plaintiffs  had  no  concern) ;  2  C.  A.  674,  678,  84 
P.  256  (applied  to  error  in  admission  of  testimony);  2  C.  A.  684, 
688,  84  P.  260  (applied  to  Judgment  against  wife  alone,  in  Joint 
action  against  her  and  her  husband);  5  C.  A.  301,  313,  90  P.  203 
(applied  to  complaint  not  so  defective  as  to  be  insufllcient  to 
support  judgment);  6  C.  A.  77,  78,  91  P.  534  (applied  to  failure 
of  finding  on  afllrmative  defense). 

Practiee  Act  S  71. — 1  C.  167,  177  (misciting  |  61  of  the  Prac- 
tice Act  of  1850,  for  $  71  of  that  act);  20  C.  586,  591;  32  C  11.  14 
(applied);  37  C.  328,  336,  99  A.  D.  271  (applied);  39  C.  169.  175 
(applied);  41  C.  314,  317  (applied);  (C.  A.  Jan.  18,  1906),  84  P.  256 
(not  error  under  section  to  refuse  to  strike  out  non-responsive 
answer);  (C.  A.  Jan.  18.  1906),  84  P.  260  (in  action  against  Joint 
defendants,  evidence  showing  but  one  liable,  applied  to  Joint 
judgment  so  far  as  it  affects  defendant  liable). 

As  to  how  far  amendment  supersedes  original  pleading,  see 
Kerr's  Cyc.  C.  C.  P.   fi  473  and  note  pars.  461-478. 

As  to  what  error  does  not  affect  substantial  rights,  see  Kerr's 
Cyc  C.  C.  P.  f  475  note  pars.  49-68. 

Error  affecting  immaterial  or  collateral  matters  will  be  dis- 
regarded.—  See  Kerr's  Cyc.  C.  C.  P.  1.475  note  par.  55. 

Errors  or  defects  not  affecting  substantial  rights  will  be  dis- 
regarded.—  See  Kerr's  Cyc.  C.  C.  P.  I  475  and  note  pars.  107-111, 

For  like  provision  concerning  errors  and  mistakes  in  plead- 
ings and  proceedings  in  criminal  cases. —  See  Kerr's  Cyc.  Pen. 
C.  i§  1258,  1404  and  notes. 

Harmless  error  is  no  ground  for  reversal. —  See  Kerr's  Cyc 
C.  C.  P.  §  475  and  note  par.  115. 

Wiiat  variances  may  be  disregarded  as  immaterial. —  See 
Kerr's  Cyc.  C.  C.  P.  fi  469  and  note  pars.  36-50. 
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i47e.  TIME  TO  AMEND  OR  ANSWER  AFTER  DE- 
MURRER,  RUNNING  OF.  When  a  demurrer  to  any  pleading 
is  sustained  or  overruled,  and  time  to  amend  or  answer  is 
given,  the  time  so  given  runs  from  the  service  of  notice  of  the 
decision  or  order. 

Hliitom  Enacted  March  24.  1874.  Code  Amdts.  1873-4.  p.  304; 
by  Code  Commission,  Act  March  8.  1901,  Stats,  and  Amdts.  1900-1. 
p.  136,  act  held  unconstitutional,  see  history,  f  6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

S2  C.  338,  339  (referred  to);  58  C.  95,  96.  97  (written  notice  Is 
waived  when);  77  C.  150,  151,  19  P.  271,  272  (applied);  96  C.  364. 
367,  30  P.  551  (applied):  99  C.  173.  176.  33  P.  887,  888  (referred 
to);  129  C.   247.  250.  61  P.  1083   (referred  to  as  inapplicable). 

As  to  computation  of  time  within  which  the  act  is  to  be  done, 
see  Kerr's  Cyc.  C.  C.  P.  §  12  and  note. 

As  to  notices  and  filing  and  service  of  papers,  see  Kerr's  Cyc. 
a  a  P.  f i  1010-1017  and  notes. 

As  to  time  to  answer,  see  Kerr's  Cyc.  C.  C.  P.  H  432.  472.  473 
and  notes. 
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$479. 

1480. 

S481. 

S482. 

S4S3. 

1484. 

{485. 

§  486. 

M87. 

{488. 

{489. 

{490. 

{491. 

{492. 

{  493. 

{  494. 

{495. 

{496. 

{497. 

{  498. 

{499. 

{  500. 

{  501. 

TITLE  Vn. 

OF  THE  PROVISIONAL  REMEDIES  IN  CIVIL  ACTIONS. 

Chapter  I.  Arrest  and  Bail,   {{  478-604. 

II.  Claim  and  Delivery  of  Personal  Property,  {{  609-S21. 

in.  Injunction,   {{  525-533. 

IV.  Attachment.  {{637-560. 

V.  Receivers,  {{  664-669. 

VI.  Deposit  In  Court,  ||  672-674. 


CHAPTER  I. 

ARREST  AND   BAIL. 

{478.     No   peraon   to  be  arrested   except  as   prescribed  by    this 
code. 

Cases  in  which   defendant  may  be  arrested. 
Order  for  arrest,  by  whom  made. 
Affidavit  to  obtain  order,  what  to  contain. 
Security  by  plaintiff  before  order  of  arrest. 
Order,   when   made  and  its   form. 
Affidavit  and   order  to  be  delivered  to   the  sheriff,  and 

copy  to  defendant. 
Arrest,  how  made. 

Defendant  to  be  discharg^ed  on  bail  or  deposit. 
Bail,  how   eriven. 
Surrender  of  defendant. 

Same.     [Arrest  of  defendant  by  bail  or  sheriff.] 
Bail,  how  proceeded  agrainst. 
Ball,   how  exonerated. 
Delivery  of  undertaking:  to  plaintiff,*  and  its  acceptance 

or  rejection  by  him. 
Notice  of  justification.     New  undertaking,  If  other  bmll. 
Qualification  of  bail. 
Justification  of  bail. 
Allowance  of  bail. 
Deposit  of  money  with  sheriff. 
Payment  of  money  into  court  by  sheriff. 
Substitutingr  bail  for  deposit. 
Money  deposited,  how  applied  or  disposed  of. 
Sheriff,    when    liable    as    bail,    and    his    discharge    from 

liability. 
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i  602.     Proceedinsrs  on  Judgment  against  sheriff. 

1 503.     Motion  to  vacate  order  of  arrest  or  reduce  ball.     Afll- 

davits  on  motion. 
i  504.     When  the  order  vacated  or  ball  reduced. 

S  478.  NO  PEBSON  TO  BE  ABBESTED  EXCEPT  AS  PBE- 
8CB1BED  BT  THIS  CODE.  No  person  can  be  arrested  in  a 
dvii  action,  except  as  prescribed  in  this  code. 

HlirtoiTx  Enacted  March  11,  1872,  re-enactment  of  9  72  of 
Practice  Act. 

See  Kerr's   Cyc.  C.   C.  P.   for  6  pars,   annotation. 

Code  section. — 49  C.  465,  466  (construed);  101  C.  333.  33-1.  35  P. 
993  (erroneously  referred  to  for  |  478  Civil  Code) ;  120  C.  316,  317, 
5^*  P.  726   (construed). 

Pmctlee  Act  |  TS. — 6  C.  32,  33  (construed) ;  36  C.  159,  167  (con- 
st rued) - 

As  to  arrest  and  ball  In  Justices'  courts,  see  Kerr's  Cyc.  C.  C.  P. 
IS  861-865  and  notes. 

As  to  dlscharsre  of  persons  Imprisoned  on  civil  process,  see  Kerr's 
Cyc.  C.  C.  P.  if  1143-1154  and  notes. 

As  to  electors  bein^  exempt  from  arrest  on  days  of  election, 
see  Const.  1879,  art.  II.  {  2,  Hen.  O.  Lt.,  p.  Ixvlll,  and  Kerr*s 
Pocket  Pol.  C.  S  1069. 

As  to  false  Imprisonment,  see  67  A.  S.  408-427. 

Same — ^As  to  what  constitutes,  see  12  Encyc.  of  L.  733-750;  23 
Cent.   TUg.  col.  503,   HI,   2. 

Same — ^Action  for. — See  12  Encyc.  of  L.  770;  8  PI.  &  Pr.  841; 
23  Cent.  Dig.  col.  603,  |$  1-126. 

Same — Same — Limitation  of  action  for. — See  Kerr's  Cyc.  C.  C.  P. 
i  340  and  note. 

Same — Damages  for — Inadequate,  as  ground  for  setting  aside 
verdict. — See  47  L.  43. 

Same — Same — Measure  of. — See  12  Encyc.  of  L.  779-784;  1  A.  C. 
924. 

Same — Defense — As  to  generally,  see  23  Cent.  Dig.  col.  582, 
if  74-79. 

Same — Same — ^Intent  to  secure  legal  restraint,  merely,  not  a. — 
See  8  A.  C.  344;  18  L.  356. 

Same — Evidence  of  result  of  criminal  prosecution  In  action  for. — 
See  1  A.  C.  926. 

Same — Liability — As  to  generally,  see  23  Cent.  Dig.  col.  510, 
if  5-16. 

Same— Same— Civil.— See  8  PI.  &  Pr.  841-853;  23  Cent.  Dig.  col. 
503.   11  1-121. 
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Same— Same— Criminal.— See  12  Encyc.  of  L.  785;  8  PI.  &  Pr. 
853;  23  Cent.  Dig.  col.  643.   Si  122-126. 

Same — Same — Of  attorney  acting  In  caae. — See  12  Encyc.  of 
L.  776. 

Same — Same — Of  executive  officer. — See  12  Encyc.  of  L.  762-770; 
1  A.  C.  924;  4  A.  C.  318;  8  A.  C.  31.  34;  51  U  193. 

Same— Same— Of  judicial  officer.- See  12  Encyc.  of  L.  758-762;  4  A. 
C.  318.  325;  14  L.  142. 

Same — Same — Of  person  procuring. — See  12  Encyc.  of  L.  751-758; 
4  A.  C.  318. 

Same — Same — Of  principal  for  act  of  agent  In  procuring.  -See 
12  Encyc.  of  L.  770-775;  1  A.  C.  723;   14  L.  791. 

Same — Same — Of  municipal  corporation. — See  12  Encyc.  of  L.  776; 
44  L.  791. 

Same — Same — Same — Under  an  invalid  ordinance. — See  47  L.  593. 

Same — Same — Of  private  corporation. — See  12  Encyc.  of  L.  776. 

As  to  no  imprisonment  for  debt,  except  In  cases  of  fraud,  nor 
In  civil  actions  for  torts,  except  In  cases  of  wilful  lnjur>'  to  persons 
oi  property,  see  Const.  1879,  art.  I,  S  15,  Hen.  G.  L..  p.  Ixvll. 

As  to  members  of  the  legislature  being  exempt  from  arrest,  see 
Const.  1879,  art.  IV,  |  11,  Hen.  G.  L..  p.  Ixx. 

As  to  no  person  to  be  Imprisoned  for  a  military  flne  in  time 
of  peace,  see  Const.  1879,  art.  I,  {  15,  Hen.  G.  L.,  p.  Ixvll. 

As  to  persons  belonging  to  military  forces  being  exempt  from 
arrest  while  attending  to  military  duty,  see  Kerr's  Cyc.  Pol.  C. 
I  2021  and  note. 

As  to  right  of  witnesses  to  damages  for  being  arrested  while 
in  attendance  on  court,  see  Kerr's  Cyc.  C.  C.  P.  f  2068  and  note. 

As  to  there  being  no  writ  of  ne  exeat  In  this  state,  see  Kerr's 
Cyc.   C.   C.  P.    S  479  and  note  par.   46. 

As  to  witness  being  exempt  from  arrest,  see  Kerr's  Cyc.  C.  C.  P. 
i  2067  and  note;  also  77  A.  D.  401-405;  38  A.  S.  717-722. 

As  to  witnesses  not  to  be  unreasonably  detained,  or  confined  with 
criminals,  see  Const  1879,  art.  I.  %  6,  Hen.  G.  I^..  p.  Ixv. 

As  to  writ  of  ne  exeat,  see  Kerr's  Cyc.  C.  C.  P.  |  749,  note  par.  46; 
14  A.  D.  560-563. 


9  479.  CASES  IN  WHICH  DEFENDANT  MAT  BE  AB- 
BESTED.  The  defendant  may  be  arrested,  as  hereinafter  pre- 
scribed, in  the  following  cases: 

1.  In  an  action  for  the  recoYcry  of  money  or  damageg  on  a 

cause  of  action  arising  upon  contract,  express  or  implied,  when 
the  defendant  is  about  to  depart  from  the  state  with  intent  to 
defraud  his  creditors. 
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2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or  prop- 
erty embezzled,  or  fraudulently  misapplied,  or  converted  to  his 
own  use,  by  a  public  officer,  or  an  officer  of  a  corporation,  or 
an  attorney,  factor,  broker,  agent,  or  clerk.  In  the  course  of 
his  employment  as  such,  or  by  any  other  person  in  a  fiduciary 
capacity;  or  for  misconduct  or  neglect  in  office,  or  In  a  pro- 
fessional employment,  or  for  a  wilful  violation  of  duty. 

3.  In  an  action  to  recover  the  possession  of  personal  prop- 
erty unjustly  detained,  when  the  property  or  any  part  thereof 
has  been  concealed,  removed,  or  disposed  of,  to  prevent  its 
being  found  or  taken  by  the  sherift. 

4.  When  the  defendant  has  been  guilty  of  a  fraud  in  con- 
tracting the  debt  or  incurring  the  obligation  for  which  the 
action  is  brought;  or  in  concealing  or  disposing  of  the  prop- 
erty for  the  taking,  detention,  or  conversion  of  which  the 
action  is  brought. 

5.  When  the  defendant  has  removed  or  disposed  of  his  prop- 
erty, or  is  about  to  do  so,  with  intent  to  defraud  his  creditors. 

Htotorxi  Enacted  March  11.  1872,  re-enactment  of  f  73  of 
Practice  Act:  amended  March  24.  1874,  Code  Amdts.  1873-4,  p. 
a04. 

See  Kerr'a  Cyc.  C.  C.  P.  for  58  pars,  annotation. 

Code  •ectioB. — 54  C.  389,  342,  343,  36  A.  R.  80  (construed):  (C. 
Dec.  30,  1886).  12  P.  487  (referred  to);  120  C.  316,  317,  52  P.  726 
(construed):  130  C.  66.  67.  68,  69.  80  A.  S.  73,  62  P.  303,  509  (con- 
strued); 130  C.  649.  650,  63  P.  70  (referred  to);  138  C.  248,  250,  71 
P.  179  (referred  to);  2  C.  A.  752,  756,  84  P.  229  (construed  with 
11480.  481  post  and  applied);  5  C.  A.  Ill,  114.  115,  89  P.  860 
(referred    to). 

Pmctlee  Act  i  7^—1  G.  345  (citing:  Practice  Act  of  1850.  S  74) ; 
1  C.  438.  439,  440  (citing:  Practice  Act  of  1850,  |74);  6  C.  239,  240 
(construed):  6  C.  318,  321  (construed);  8  C.  87,  88  (construed); 
8  C.  619.  623  (construed);  10  C.  411,  412  (construed);  36  C.  159, 
165.  166   (construed). 

As  to  affidavit  of  a^ent  being:  insufficient,  see  Kerr's  Cyc.  C.  C.  P. 
§481  and  note  par.  5. 

As  to  allegrations  of  fraud  necessary  in  affidavit,  see  Kerr's  Cyc. 
C    C.   P.    ( 481  and  note  pars.   6,   7.    11,   13.   23,   27. 

As  to  defendant,  when  once  di8charg:ed  by  jude:e,  bein^  forever 
exempt  from  future  arrest  on  same  debt,  see  Kerr's  Cyc.  C.  C.  P. 
1 1151  and  note. 
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As  to  liability  of  one  partner  for  fraud  of  one  of  partners  In 
matter  connected  with   partnership  business,   see  67  A.   S.   38-51. 

As  to  removal  of  goods  not  being  a  grcjund  of  arrest  If  they  are 
still  within  reach  of  an  attachment,  see  Kerr's  Cyc.  C.  C.  P. 
S  479  and  note  par.   52. 

As  to  what  constitutes  embezzlement,  see  Kerr's  Cyc.  I*en.  C. 
U  503-514  and  notes;  98  A.  D.  126-174. 

Same — ^What  is  larceny,  and  not  embezzlement. — See  Kerr's  Cyc. 
Pen.  C.  S  508,  note  pars.  20-23. 

As  to  writ  of  capias  ad  satisfaciendum,  see  Kerr's  Cyc.  C.  C.  P. 
S  488  and  note  par.  7. 

As  to  writ  of  ne  exeat,  see  Kerr's  Cyc.  C.  C.  P.  §  749,  note  par. 
46;  14  A.   D.   560-563. 


§480.    OBDEB  FOB  ABREST,  BY  WHOM  M.4DE.   An  order 

for  the  arrest  of  the  defendant  must  be  obtained  from  a  Judge 
of  the  court  in  which  the  action  is  brought. 

History  I  Enacted  March  11,  1872,  substantial  re-enactment  of 
J  74  of  Practice  Act;  amended  March  9,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  8. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

130  C.  66,  69,  80  A.  S.  73,  62  P.  303,  509  (conslrupd):  2  C-  A. 
752,  756,  84  P.  229  (construed  and  applied  with  5  479  ante  and 
I  481   post). 

As  to  discretionary  power  of  court  to  issue  order  of  arrest,  see 
Kerr's  Cyc.  C.  C.  P.  f  479  and  note  par.  11. 


§  481.  AFFIDATIT  TO  OBTAIN  OBDEB,  WHAT  TO  CON- 
TAIN. The  order  may  be  made  whenever  it  appears  to  the 
judge,  by  the  affidavit  of  the  plaintiff,  or  some  other  person, 
that  a  sufficient  cause  of  action  exists,  and  tfiat  the  case  is  one 
of  those  mentioned  in  section  four  hundred  and  seventy-nine. 

The  affidavit  must  be  either  positive  or  upon  Infonnation  and 
belief;  and  when  upon  information  and  belief,  it  must  state  the 
facts  upon  which  the  information  and  belief  are  founded. 

If  an  order  of  arrest  be  made,  the  affidavit  must  be  filed  with 
the  clerk  of  the  court. 

HIatoryt  Enacted  March  11,  1872,  re-enactment  of  S  76  of 
Practice  Act;  amended  March  24,  1874.  Code  Amdts.  1873-4,  p. 
305. 
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See  Kerr's  Cyc.  C.  C.  P.  for  30  pars,  annotation. 

Code  •eetioB. — 59  C.  188.  190  (construed):  120  C.  316.  317,  321. 
5?  P.  726  (construed):  130  C.  66.  68.  80  A.  S.  73,  62  P.  303,  509  (con- 
strued): (C.  Dec.  30,  1886),  12  P.  487  (applied):  2  O.  A.  752.  754,  765. 
756.  7S8,  84  P.  229  (construed  and  applied  wiUi  IS  479.  480  ante): 
5  C.  A.  Ill,  115.  89  P.  860  (showing  may  be  made  upon  what  affi- 
davit). 

Pmetlce  Act  i  75.-2  C.  607,  609  (construed) :  3  C.  377,  378  (con- 
strued); €  C.  57,  59  (construed). 

As  to  acrency  and  fiduciary  relationsliip,  see  Kerr's  Cyc.  C-  C.  P. 
S  479  and  note  par.  4-10. 

As  to  difference  between  void  and  voidable  process,  see  Kerr's 
Cyc.  C.  C.  P.  i  482  note  par.  10. 

148SU  SECUfiITT  BT  PLAINTIFF  BEFOBE  OBDEB  OF 
ABBEST.  Before  making  the  order,  the  judge  must  require  a 
written  undertaking  on  the  part  of  the  plain  tift,  with  sure  ties 
in  an  amonnt  to  he  fixed  by  the  Judge,  which  must  be  at  least 
fire  hundred  dollars,  to  the  effect  that  the  plaintiff  will  pay  all 
costs  which  may  be  adjudged  to  the  defendant,  and  all  dam- 
ages which  he  may  Bustain  by  reason  of  the  arrest,  if  the  same 
be  wrongful,  or  without  sufficient  cause,  not  exceeding  the 
sum  specified  in  the  undertaking. 

The  mndertaklDg  must  be  filed  with  the  clerk  of  the  court. 


t  Bnacted  March  11,  1872,  substantial  re-enactment  of 
176  of  Practice  Act:  amended  March  24,  1874.  Code  Amdts. 
1873-4.  p.  S05. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

As    to   liability   of    sureties    in    general,    see    Kerr's    Cyc.    C.    C. 
if  2836-2840  and  notes. 

As  to  power  of  court  commissioner  to  approve  bond,   see  Kerr's 
C^c.  C.  C.  P.  i  2B9  subd.  3  and  note. 

As  to  requisites  of  undertakings,  see  Kerr's  Cyc.  C.  C.  P.  8  1057 
and  note. 

As    to   right  of  surety   to   contribution   when    he   has    paid   more 
tlian  his  proportion,  see  Kerr's  Cyc.  C.  C.  P.  {  709  and  note. 

As    to    undertaking — Court    commissioner's    power    to    talte. — See 
Kerr's   Cyc.   C.  C.   P.   I  259  and  note. 

Same — Generally. — See  Kerr's  Cyc.   C.  C.   P.    f  105   and   note. 

Same — On  appeal,  see  Kerr's  Cyc.  C.  C.  P.  f  941  and  note. 

game — Required  of  defendant  in  order  to  be  releasee),  see  Kerr's 
Cyc.  C.  C.   P.   I  487  and  note. 

Same — ^When    undertaking    Is    to    be    delivered    to    plaintiff.    Bee 
Kerr's  Cyc.  C.  C.  P.  I  581  and  note. 
Kerr's  C.  C.  P.— 22  337 
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f  48S.  ORDER,  WHEN  MADE  AND  ITS  FORM.  The  order 
may  be  made  at  the  time  of  the  issuing  of  the  summons,  or 
any  time  afterwards  before  judgment.  It  must  require  the 
sheriff  of  the  county  where  the  defendant  may  be  found,  forth- 
with to  arrest  him  and  hold  him  to  bail  In  a  specified  sum, 
and  to  return  the  order  at  a  time  therein  mentioned,  to  the 
clerk  of  the  court  in  which  the  action  is  pending. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  1 77  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

Code  nectloB. — 59  C.  188.  190  (construed):  130  C.  66,  69,  80  A.  S. 
73,  62  P.  303,  509  (construed). 

Practice  Act  S  77.-6  C.  57,  61  (construed) ;  6  C.  318.  320  (con- 
strued). 

§  484.  AFFIDATIT  AND  ORDER  TO  BE  DELITERED  TO 
THE  SHERIFF,  AXD  COPT  TO  DEFENDAIfT.    The  order  of 

arrest,  with  a  copy  of  the  afiidaylt  upon  which  it  is  made, 
must  be  delivered  to  the  sheriff,  who,  upon  arresting  the  de«- 
fendant,  must  deliver  to  him  a  copy  of  the  affidavit,  and  also, 
if  desired,  a  copy  of  the  order  of  arrest. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  §  78  of 
Practice  Act. 

As  to  officer  exhibiting  process  upon  request,  see  Kerr's  Cyc. 
Pol.   C.    i  4188  and  note. 

As  to  sheriff's  duties. — Excuse  for  omission  to  perform,  by  direc- 
tion of  party  or  his  attorney,  must  be  In  writing. — See  Kerr's 
Cyc.   Pol.   C.    S  4185  and  note. 

S485.  ARREST,  HOW  MADE.  The  sheriff  must  execute 
the  order  by  arresting  the  defendant  and  keeping  him  in  cus- 
tody until  discharged  by  law. 

History:  Enacted  March  11,  1872,  re-enactment  of  I  79  of 
Practice  Act.  ^  •  : 

As  to  no  second  arrest  In  civil  action,  .see  Kerr's  Cyc.  C.  C.  P. 
I  1153  and  note. 

As  to  officer  exhibiting  process  upon  request,  see  Kerr's  Cyc. 
Pol.  C.  S  4188  and  note. 

As  to  plaintiff  giving  sheriff  instructions  in  writing,  see  Kerr's 
Cyc.  Pol.  C.  I  4185  and  note. 
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f  48t.  BEFEHD AHT  TO  BB  BISCHiJMBB  OH  BAIL  OB 
DEPOSIT.  The  defendant,  at  any  time  before  execution,  must 
be  discharged  from  the  arrest,  either  upon  giving  ball  or 
apon  depositing  the  amount  mentioned  in  the  order  of  arrest. 

HimtoTyt.  Enacted  Margh  11.  1872.  re-enactment  of  f  80  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

As  to  plaintiff  to  advance  funds  for  support  of  person  committed 
to  Jail  on  execution  issued  in  civil  action,  see  Kerr's  Cyc.  C.  C.  P. 
1 1154  and  note. 

§487.  BAIL,  HOW  QIYEIf.  The  defendant  may  give  bail 
by  causing  a  written  undertaking  to  be  executed  by  two  or 
more  sufficient  sureties,  to  the  effect  that  they  are  bound  in 
the  amount  mentioned  in  the  order  of  arrest,  that  the  defend- 
ant will  at  all  times  render  himself  amenable  to  the  process 
of  the  court,  during  the  pendency  of  the  action,  and  to  such 
as  may  be  issued  to  enforce  the  judgment  therein,  or  that  they 
will  pay  to  the  plaintiff  the  amount  of  any  judgment  which 
may  be  recovered  in  the  action. 

Hlfltorjrs  Bnacted  March  11,  1872,  substantial  re-enactment  of 
1 81  of  Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

Code  seetlon. — 130  C.  649.  650,  63  P.  70   (referred  to). 

Pmetlcc  Aet    |  81. — 6  C.   57,   69,   60   (construed). 

As  to  excessive  ball  being  prohibited,  see  Const.  1879.  art.  1.  I  6, 
Hen.   G.  L*.,  p.  Ixv. 

As  to  qualifications  of  bail,  see  Kerr's  Cyc.  C.  C.  P.  f  f  494.  1057 
and  notes. 

As  to  writ  of  capias  ad  satisfaciendum,  see  Kerr's  Cyc.  C.  C.  P. 
I  488,   note  par.  7. 

1488.  SUBBEHBEB  OF  DEFENDANT.  At  any  time  before 
jadgment,  or  within  ten  days  thereafter,  the  bail  may  surren- 
der the  defendant  in  their  exoneration;  or  he  may  surrender 
himself  to  the  sheriff  of  the  county  where  he  was  arrested. 

tUmtmrrt  Enacted  March  11,  1872,  re-enactment  of  1 82  of 
Practice  Aet. 

See  Kerr's  Cyc.  C  C.  P.  for  7  pars,  annotation. 
S  a   93,   94    (construed);  6  C   57,   60    (construed);   8  C   552,   ^4 
(constnied). 
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As  to  sureties  being  exonerated  by  performance  or  offer  of  per- 
formance, see  Kerr's  Cyc.  C.  C.  S  2839  and  notes;  see.  also,  5 
Cent.  Dig.  col.  2196,  §8  95-107;  3  Decen.  Dig.,  p.   28.  J5  22-24. 

§489.  SAME.  [ARREST  OF  DEFENDANT  BT  BAIL  OB 
SHERIFF.]  For  the  purpose  of  surrendering  the  defendant, 
the  bail,  at  any  time  or  place  before  they  are  finally  charged, 
may  themselves  arrest,  or,  by  a  written  authority  indorsed 
on  a  certified  copy  of  the  undertaking,  may  empower  the 
sheriff  to  do  so. 

[Exoneration  of  bail.]  Upon  the  arrest  of  defendant  by  the 
sheriff,  or  upon  his  delivery  to  the  sheriff  by  the  bail,  or  upon 
his  own  surrender,  the  bail  are  exonerated,  if  such  arrest, 
delivery,  or  surrender  take  place  before  the  expiration  of  ten 
days  after  judgment;  but  if  such  arrest,  delivery,  or  surren- 
der be  not  made  within  ten  days  after  judgment,  the  bail  are 
finally  charged  on  their  undertaking,  and  bound  to  pay  the 
amount  of  the  judgment  within  ten  days  thereafter. 

HlntoiTi  Enacted  March  11,  1872,  re-enactment  of  1 83  of 
Practice  Act. 

As  to  exoneration  of  bail,  see  post  |  491. 

As  to  surrender  of  defendant,  generally,  see  Kerr's  Cyc.  C.  C.  P. 
S  488  and  note;   also  ante  %  488,   note. 

§490.    BAIL,  HOW  PROCEEDED  AGAINST.    If  the  bail 

neglect  or  refuse  to  pay  the  judgment  within  ten  days  after 
they  are  finally  charged,  an  action  may  be  commenced  against 
such  bail  for  the  amount  of  the  original  judgment. 

Ulmtoryt  Enacted  March  11,  1872.  re-enactment  of  {84  of 
Practice  Act,  as  amended  1854. 

As  to  liability  of  sureties,  generally,  see  Kerr's  Cyc.  C.  C.  if  2886- 

2840  and  notes. 

As  to  necessary  allegations  in  action  on  bail  bond,  see  Kerr's 
Cyo.   C.   C.   P.    I  487  and  note  pars.   3-6. 

S  491.  BAIL,  HOW  EXONERATED.  The  bail  are  exoner- 
ated by  the  death  of  the  defendant  or  his  imprisonment  In  a 
state  prison,  or  by  his  legal  discharge  from  the  obligation  to 
render  himself  amenable  to  the  process. 
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't     Enacted   March    11,    1872»    re-enactment   of    f  85    of 
Practice  Act. 

As  to  whether  liability  of  sureties  exUnsruished  by  conviction,  or 
continues  until  execution  of  judgrment*  see  3  A.  C.  930. 

Exoneration  of  sureties — as  to  generally,  see  Kerr's  Cyc.  C.  C.  P. 
i  4S8  and  note  pars.  2-4,  and  S  489;  3  PI.  &  Pr.  183;  3  Decen.  Dig. 
p.  26.  I  18;  99  A.  D.  216. 

Same — By  act  of  God. — See  3  Encyc.  of  L.  629. 

Same — By  act  of  the  law. — See  3  Encyc.  of  L.  630. 

Same — ^By  act  of  the  obligee. — See  3  Encyc.  of  L,  634. 

Same — By  alteration  of  contract. — See  3  Encyc.  of  L.  635-638. 

Same — By  arrest  of  principal  in  same  action. — See  6  Cent.  Dig. 
col.  2165,  S  66;  3  Encyc.  of  L.  638. 

Same — By  death  of  principal. — See  6  Cent.  Dig.  col.  2178,  {  78; 
3  Encyc.  of  L>.  629. 

Same — ^By  delay  in  prosecution. — See  5  Cent.  Dig.  col.  2169,  9  70; 
$6  L.   533. 

Same — By  discharge  of  principal  In  bankruptcy.— See  5  Cent.  Dig. 
col.   2173,    {  77. 

Same — By  enlistment  of  principal  in  army  or  navy. — See  6  Cent. 
Dig.  col.   2173,  176;  6  A.   C.  616. 

Same — Same — Not  where  enlistment  without  surety's  consent. — 
See  6  A.   C.  615. 

Same — By  exemption  of  principal  from  arrest. — See  5  Cent.  Dig. 
col.  2167.   i6». 

Same — ^By  giving  new  or  second  bond. — See  5  Cent.  Dig.  col. 
2166,    {  67;  3  Encyc.  of  L.   638. 

Same — By  Imprisonment  of  principal  In  other  proceedings. — See 
5  Cent.  Dig.  col.  2166.  |  68. 

Same — ^By  Judgment,  on  merits,  for  principal. — See  5  Cent.  Dig. 
coL   2178,    f  79. 

Same — By  payment  of  debt  or  performance  of  conditions. — See 
3  EMcyc.  of  L.  626-628,  639-644;  3  PI.  &  Pr.  189;  5  Cent.  Dig.  col. 
2171,  i  74. 

Same — By  statute  abolishing  Imprisonment  for  debt. — See  5  Cent. 
Dig.  coL  2178.  180. 

Sanae — By  variance  in  pleadings  from  affidavit  for  arrest. — See 
5  Cent.  Dig.  col.  2180,  |  81. 

Proceedings  to  obtain  exoneration  of  sureties. — See  5  Cent.  Dig. 
col.  2183.  182. 

Si9&  BEIIYEBY  OF  UKDEBTAKIN^  TO  PLAINTIFF, 
AND  ITS  A€€£FTANC£  OR  REJECTION  BT  HIM.  Within 
the  time  limited  for  that  purpose,  the  sheriff  must  file  the 
order  of  arrest  In  the  office  of  the  clerk  of  the  court  in  which 
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the  action  is  pending,  with  his  return  indorsed  thereon,  to- 
gether with  a  copy  of  the  undertaking  of  the  bail. 

[Disposition  of  undertaking  —  Exception  to.]  The  original 
undertaking  he  must  retain  In  his  possession  until  filed,  as 
herein  provided.  The  plaintlft,  within  ten  days  thereafter,  may 
serve  upon  the  sheriff  a  notice  that  he  does  not  accept  the 
bail,  or  he  is  deemed  to  have  accepted  them,  and  the  sheriff  is 
exonerated  from  liability.  If  no  notice  be  served  within  ten 
days,  the  original  undertaking  must  be  filed  with  the  clerk 
of  the  court. 

History t  Enacted  March  11,  1S72,  re-enactment  of  {  86  of 
Practice  Act. 

8  4»8.  NOTICE  OF  JUSTIFICATION.  NEW  UNDERTAK- 
ING, IF  OTHER  BAIL.  Within  five  days  after  the  receipt  of 
notice,  the  sheriff  or  defendant  may  give  to  the  plaintiff  or 
his  attorney  notice  of  the  justification  of  the  same,  or  other 
bail  (specifying  the  places  of  residence  and  occupations  of 
the  latter),  before  a  judge  of  the  court  or  county  clerk,  at  a 
specified  time  and  place;  the  time  to  be  not  less  than  five  nor 
more  than  ten  days  thereafter,  except  by  consent  of  parties.  In 
case  other  bail  be  given,  there  must  be  a  new  undertaking. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  1 87  of 
Practice  Act:  amended  March  9,  1880,  Code  Amdts.  1880  <C.  C. 
P.  pt.),  p.  3. 

29  P.  332,  335  (erroneously  cited  for  §  473). 

As  to  justification  of  ]>all,  see  Kerr's  Cyc.  C.  C  P.  §  259  subd.  3 
and  note;  also  $  495  and  note. 

1404.  QUALIFICATION  OF  BAIL.  The  qualifications  of 
bail  are  as  follows: 

1.  Each  of  them  must  be  a  resident  and  householder,  or 

freeholder,  within  the  state. 

2.  Each  must  be  worth  the  amount  specified  in  the  order  of 
the  arrest,  or  the  amount  to  which  the  order  is  reduced,  as 
provided  in  this  chapter,  over  and  above  all  his  debts  and 
liabilities,  exclusive  of  property  exempt  from  execution;  but 
the  judge  or  county  clerk,  on  justification,  may  allow  more 
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than  two  sureties  to  justify  severally,  in  amounts  less  than 
that  expressed  in  the  order,  if  the  whole  justification  be  equiv- 
alent to  that  of  two  sufficient  bail. 

History s  £nacted  March  11,  1872,  re-enactment  of  {88  of 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p. 
306. 

As  to  who  Is  "hoxiseholder"  for  purpose  of  quallfylnR  as  ball,  see 
Kerr's  Cyc.  C.  C.  P.   |  494  note. 

Exemptions  from  execution. — See  Kerr's  Cyc.  C.  C.  P.  I  690  note. 

Qualiflcations  of  bail.— See  Kerr's  Cyc.  C.  C.  P.  I  1057  note. 

Requisites  of  undertaking. — See  Kerr's  Cyc.  C.  C.  P.  f  1057  and 
note, 

§  495.  JUSTIFICATION  OF  BAIL.  For  the  purpose  of  Jus- 
tification, each  of  the  bail  must  attend  before  the  Judge  or 
county  clerk,  at  the  time  and  place  mentioned  in  the  notice, 
and  may  be  examined  on  oath  on  the  part  of  the  plaintiff, 
touching  his  sufficiency,  In  such  manner  as  the  judge  or  clerk, 
in  hlB  discretion,  may  think  proper.  The  examination  must 
be  reduced  to  writing,  and  subscribed  by  the  bail,  if  required 
by  the  plaintiff. 

History  I  Bnacted  March  11,  1872,*  re-enactment  of  1 89  of 
Practice  Act. 

As  to  court  orderinf?  new  undertaking  to  be  given,  see  Kerr's 
Cyc.  C.  C,  P.  1 1057  and  note. 

Ab  to  extension  of  time  to  Justify,  see  Kerr's  Cyc.  C.  C  P.  1 1064 
and  note. 

As  to  Justification  of  sureties  on  attachment  bond,  see  Kerr's 
Cyc.  C.  C.  P.  I  539  and  note. 

As  to  Justification  of  sureties  on  appeal  bond,  see  Kerr's  Cyc. 
C.  C.  P.   I  948  and  note. 

As  to  notice  of  Justification  of  sureties  on  undertalclng  in  bail, 
ante  f  493. 

Ab  to  power  of  court  commissioners  to  examine  surety,  see 
Kerr's  Cyc.  C.   C.  P.   I  259  subd.  3. 

1 4M.  ALLOWANCE  OF  BAIL.  If  the  Judge  or  clerk  find 
the  bail  sufficient,  he  must  annex  the  examination  to  the  un- 
dertaking, indorse  his  allowance  thereon,  and  cause  them  to  be 
filed,  and  the  sherifC  is  thereupon  exonerated  from  liability. 

Btetoryi  Enacted  March  11,  1872,  re-enactment  of  {90  of 
Practice  Act. 
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62  C.  543,  544  (erroneously  cited  for  f  946). 

As  to  power  of  court  commissioner  as   to  ball,   see  Kerr's   Cyc. 
C.  C.   r.   §  259  subd.   3  and  note. 


§497.  DEPOSIT  OF  MONEY  WITH  SHERIFF.  The  de- 
fendant may,  at  the  time  of  his  arrest,  Instead  of  giving  bail 
deposit  with  the  sheriff  the  amount  mentioned  in  the  order. 
In  case  the  amount  of  the  bail  be  reduced,  as  provided  in  this 
chapter,  the  defendant  may  deposit  such  amount  instead  of 
giving  bail.  In  either  case  the  sheriff  must  give  the  defendant 
a  certificate  of  the  deposit  made,  and  the  defendant  must  be 
discharged  from  custody. 

Hlatoryt  Enacted  March  11,  1872,  re-enactment  of  S  91  of 
Practice  Act, 

As  to  deposit  In  court,  in  general,  see  Kerr's  Cyc.  C.  C.  P.  IS  572- 
574  and  notes. 

§  498.  PAYMENT  OF  MONET  INTO  GOUBT  BT  SHEBIFF. 

The  sheriff  must,  immediately  after  the  deposit,  pay  the  same 
into  court,  and  take  from  the  clerk  receiving  the  same  two 
certificates  of  such  payment,  the  one  of  which  he  shall  deliver 
to  the  plaintiff's  attorney,  and  the  other  to  the  defendant  For 
any  default  in  making  such  payment,  the  same  proceedings 
may  be  had  on  the  ofiicial  bond  of  the  sheriff,  to  collect  the 
sum  deposited,  as  in  other  cases  of  delinquency. 

Hlmtory*  Enacted  March  11,  1872,  re-enactment  of  1 92  of 
Practice  Act. 

As  to  penalty  for  sheriff  refusing  to  pay  over  money,  see  Kerr's 
Cyc.   Pol.  C.   S  4181  and  note. 

§  499.  SUBSTITUTING  BAIL  FOB  DEPOSIT.  If  money  is 
deposited,  as  provided  in  the  two  last  sections,  bail  may  be 
given  and  may  justify  upon  notice,  at  any  time  before  judg- 
ment; and  on  the  filing  of  the  undertaking  and  justification 
with  the  clerk,  the  money  deposited  must  be  refunded  to  the 
defendant. 

Hlntory:  Enacted  March  11,  1872,  re-enactment  of  |  98  of 
Practice  Act. 
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SMO.  MOHST  DEPOSITED,  HOW  APPLIED  OB  DIS- 
POSED OFri — Where  money  haj  been  deposited,  if  it  remain 
on  deposit  at  the  time  of  the  recovery  of  a  Judgment  in  favor 
of  the  plaintiff,  the  clerk  must,  under  the  direction  of  the 
court,  apply  the  same  In  satisfaction  thereof;  and  after  satisfy- 
ing the  Judgment,  refund  the  surplus,  if  any,  to  the  defendant. 

U  tile  Judgment  is  In  faver  «f  the  defendant,  the  clerk  must, 
under  like  direction  of  the  court,  refund  to  him  the  whole 
sum  deposited  and  remaining  unapplied. 


't     Enacted   March    11,    1872.    re-enactment   of    1 94   of 
Practice  Act. 

I  ML  SHEBIFF,  WHEN  LIABLE  AS  BAIL,  AND  HIS  DIS- 
CHARGE  FBOM  LIABILITY.  If,  after  being  arrested,  the  de- 
fendant escape  or  Is  rescued,  the  sheriff  is  liable  as  bail;  but 
he  may  discharge  himself  from  such  liability  by  the  giving 
ball  at  any  time  before  Judgment. 

Htetoi7s  Enacted  March  11,  1872,  substantial  re-enactment 
of  I  95  of  Practice  AcL 

As  to  liability  of  sheriff  permitting:  escape,  see  Kerr's  Cyc.  Pol. 
C.  II  4182.  4184  and  notes. 

As  to  liability  of  sheriff  permit tingr  rescue,  see  Kerr's  Cyc.  Pol. 
a  II  4183,  4184  and  notes. 

1 502.   PBOCEEDINGS  ON  JUDGMENT  AGAINST  SHERIFF. 

If  a  judgment  is  recovered  against  the  sheriff  upon  his  liability 
as  bail,  and  an  execution  thereon  is  returned  unsatisfied  In 
whole  or  in  part,  the  same  proceedings  may  be  had  on  his 
official  bond,  for  the  recovery  of  the  whole  or  any  deficiency, 
as  in  other  cases  of  delinquency. 

HtotofTi  Enacted  March  11,  1872,  re-enactment  of  {  96  of 
Practice  Act. 

I  MS.  MOTION  TO  YACATE  ORDER  OF  ARREST  OR  RE* 
DLTS  BAIL.  AFFIDAVITS  ON  MOTION.  A  defendant  arrested 
may,  at  any  time  before  the  trial  of  the  action,  or  if  there  be 
no  trial,  before  the  entry  of  Judgment,  apply  to  the  judge  who 
made  the  order,  or  the  court  in  which  the  action  is  pending, 
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Upon  reasonable  notice,  to  vacate  the  order  of  arrest  or  to 
reduce  the  amount  of  bail.  If  the  application  be  made  upon 
affidavits  on  the  part  of  the  defendant,  but  not  otherwise,  the 
plaintiff  may  oppose  the  same  by  affidavits  or  other  proofs,  In 
addition  to  those  on  which  the  order  of  arrest  was  made. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  f  97  of 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p. 
306. 

See  Kerr's  Cyc.  C.  C.   P.  for  7  pars,  annotation. 
3  C.  377,   378   (construing  Practice  Act  |  97). 

As  to  right  of  defendant  to  again  apply  for  discharge  after 
motion  denied,  see  Kerr's  Cyc.  C.  C.  P.  $  1150  and  note. 

§604.  WHEN  THE  ORDER  VACATED  OR  BAIL  RE- 
DUCED*  If,  upon  such  application,  it  appears  that  there  was 
not  sufficient  cause  for  the  arrest,  the  order  must  be  vacated; 
or  if  it  appears  that  the  bail  was  fixed  too  high,  the  amount 
must  be  reduced. 

Hiatoryi  Enacted  March  11,  1872,  substantial  re-enactment  of 
I  98  of  Practice  Act. 

As  to  defendant  being  forever  exempt  from  future  arrest  for 
same  debt  when  once  discharged  by  Judge,  see-  Kerr's  Cyc.  C.  C.  P. 
{  1151  and  note. 

As  to  oath  to  be  administered  when  defendant  found  entitled 
to  be  discharged,  see  Kerr's  Cyc.  C.  C  P.  S  1148  and  note. 

As  to  order  of  discharge  when  defendant  is  found  entitled  thereto, 
see  Kerr's  Cyc.  C.  C.  P.   S  1149  and  note. 


CHAPTER  IT. 

CLAIM   AND    DELIVPmY   OF   PERSONAL   PROPERTY. 

f  509.     Delivery  of  personal  property,  when  it  may  be  claimed. 
1610.     Affidavit  and  Its  requisites. 

1511.     Requisition  to  sheriff  to  take  and  deliver   the  property, 
f  612.     Security  on  the  part  of  the  plaintiff  and  proceedings  In 
serving  the  order. 

1513.  Exception    to    sureties    and    proceedings    tliereon,    or    on 

failure   to   except. 

1514.  Defendant,  when   entitled  to  redelivery. 
{515.     Justification  of  defendant's  sureties. 
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f  616.  Qualification  of  sureties. 

I  517.  Property,    how    taken,    when    concealed    In    building:    or 

inclosure. 

i  518.  Property,  how  kept. 

f  519.  Claim  of  property  by  third  person. 

I  520.  Notice  and  affidavit,  when  and  where  to  be  flied. 

i  521.  Actions  on  undertaking.     [Repealed.] 


f  »»•  DEUTEBT  OF  PERSONAL  PROPEBTT,  WHEN  IT 
MAT  BE  GLADIED.  The  plaintlfE  in  an  action  to  recover  the 
possession  of  personal  property  may,  at  the  time  of  Issuing 
the  summons,  or  at  any  time  before  answer,  claim  the  delivery 
of  such  property  to  him  as  provided  in  this  chapter. 

History:  Enacted  Mafch  11,  1872,  re-enactment  of  8  99  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  295  pars,  annotation. 

SI  C.  92,  97,  44  A.  R.  542  (construed);  66  C.  486.  487.  6  P.  816 
(cited);  88  C.  203,  26  P.  83  (referred  to);  94  C.  105.  106.  29  P.  414 
(applied);  130  C.  258,  263,  264,  62  P.  463  (construed). 

CLAIM    AND   DBLIVBRY. 

A  possessory  action. — See  11  L.  172.     See  2  Obiter.  Dig.  613. 

As  to  when  will  lie.— See  80  A.  S.  741;  24  E^icyc.  of  L.  494-506. 

Action  of  against  administrator  or  executor — Whether  to  be 
against  in  personal  or  representative  capacity. — See  6  L.  260. 

Action  on  bond  of  plaintiff — ^As  to  generally  see  18  PI.  &  Pr. 
626;   42  Cent.   Dig.   col.   2486,   {|  470-540. 

Same — Form   of   Judgment. — See   62   L.    453. 

Same — Right  to  recover  value  of  property. — See  4  A.  C.  1135. 

Against  public  officer. — See  25  A.  S.  256;  13  L.  408. 

Damages  recoverable — For  taking  and  detention. — See  24  Bncyc. 
of  L.   511-514. 

Same — Depreciation  of  property  returned,  as  element  for  defend- 
ant— 9   A.   C.   961. 

Same — ^Exemplary  damages. — See  24  Encyc.  of  L.  515. 

Same — Loss  of  profit  as  element  of. — 52  L.  56. 

Same — ^Measure  of — As  to  generally,  see  22  A.  R.  285. 

Same — Same — On  recovery  by  defendant. — See  24  Encyc.  of  L. 
521-526. 

Same — Punitive  damages. — See  4  A.  C.  71. 

As  to  intervention,  see  Kerr's  Cyc.  C.  C.  .P.  I  387  and  note. 

As  to  sufficiency  of  description  of  property,  see  48  A.  D.  698,  699. 

Assignment  of  thing  in  action  not  to  prejudice  defense. — See 
Kerr's  Cyc.  C.  C.  P.  i  368  and  note. 
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But  one   form   of  action. — See   Kerr's   Cyc.    C.    C.   P.    li  307-309 

and  notes. 

Contempt  of  court,  ffcner<ally.— See  Kerr's  Cyr.  C.  C.  P.  $  1209 
and   note. 

Costs,  recoverj-  of.  -See  Kerr's  Cyr.  C.  C.  P.  1667  and  note 
pars.   40,   44. 

Counterclaim.— See  Kerr's  Cyc.  C.  C.   P.   SI  438-440  and  note. 

Cross -com  plaint. — See  Kerr's  Cyc.  C.  C.  P.  S  442  and  note. 

Demand  and  refusal  necessary. — See  24  Encyc.  of  L.  506-611; 
42  Cent.  Dig.  col.  2136,   H  87-89. 

Depreciation  in  value  of  property  returned,  ai  element  of  dam- 
age  for  defendant. — See   9   A.    C.    961. 

Description  of  property  in  judgment. — See  Kerr's  Cyc.  C.  C.  P. 
S  667  and  note  pars.  47-51. 

Dismissal — Wliat  judgment  Is  proper  In  case  of. — See  Kerr's 
Cyc.   C.   C.   P.    I  667   and   note   par.    33. 

Dismissal  of  action. — See  Kerr's  Cyc.  C.  C.  P.   |  681  and  note. 

Duty  to  preserve  and  return  property  seized  under  writ. — See 
69  L.  293. 

Evidence — As  to  generally,  see  Kerr's  Cyc.  C.  C.  P.  part  IV, 
Si  1823  et  seq.  and  notes. 

Same — Confined  to  material  allegations. — See  Kerr's  Cyc.  C.  C.  P. 
SS  1867,   186S  and  notes. 

Same — Execution,  claim  of  third  party  for  property  seized 
under.-  -See   Kerr's  Cyc.    C.   C.    P.    |  689   and  note. 

Execution  in  cases  of  claim  and  delivery. — See  Kerr's  Cyc.  C.  C. 
P.    I  682   subd.    5   and    note. 

Executor  or  administrator,  action  of  replevin  against. — See  61 
L.   261.   266. 

Exemplary  damages. — See  Kerr's  Cyc.  C.  C.  Sf  2179  et  seq.  and 
notes. 

Facts  which  may  be  proved  on  trial. — See  Kerr's  Cyc.  C.  C.  P. 
§  1870  and  note. 

Findings  and  conclusions  of  law. — See  Kerr's  Cyc.  C.  C.  P.  I  €33 
and  note. 

For  dogs.— See  40  L.  507. 

For   fructiis   industriales. — 69    L.    737. 

For  goods  claimed  by  United  States — Not  maintainable. — 2 
Obiter  Dig.  612. 

For  product  of  trees  unlawfully  severed  from  land. — ^See  19  L. 
654. 

For  property  In  legal  custody. — See  13  L.  408;  25  A.  S.  256. 

For  property  obtained  by  fraudulent  purchase — Return  of  con- 
sideration a  prerequisite. — See  21  L.  206. 

For  property  .seized  under  execution. — See  20  A.  D.  696;  80 
A.   S.   697. 

For  property  seized  under  process  against  another. — 7  A.  C.  907. 
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For  property  taken  by  levy  under  void  or  voidable  Judgment. — See 
S5  L.  280. 

For  things  severed  from  land  by  one  in  adverse  poHHesslon. — See 
«9  L-  732. 

General  rules  of  pleading.— See  Kerr's  Cyo.  C.  C.  W  H  452-465 
and  notes. 

Inconsistent  defenses,  see  Kerr's  Cyc.  C  C.   P.   |  441  and  note. 

Injunction. — See  Kerr's  Cyc.  C.  C.  P.   i  525  et  seq.  and  notes. 

Joinder  of  causes  of  action  to  recover  specillc  personal  property 
vith  damages  for  withdrawal  thereof  allowed. — See  Kerr's  Cyc. 
C.  C.   P.    f  427   subd.   4  and  note. 

Judgment    in.— 18    PI.    &    Pr.    587-608. 

Same — On  bond,  form  of. — See  62  L.  453. 

Judgment  In  claim  and  delivery.— See  Kerr's  Cyo.  C.  C.  P.  H  627. 
667  and  notes. 

Justice  court — ^Action  of  claim  and  delivery  in. — See  Kerr's  Cyc. 
C.  C.  P.   I  870  and  note. 

Legal  custody,  replevin  for  property  in. — See  monoBrapliic  note 
13  L.   408. 

Loss  of  proflts.  as  element  of  damages  for  seizure  under  wrong- 
ful writ. — See  52  L.   56. 

Measure   of  damages  recoverable  in   replevin. — 22   A.   U.   285. 

New  parties  brought  In.— See  Kerr's  Cyc.  C.  C  P.  S  389  and  note. 

Parties  to  action. — See  Kerr's  C>'C.  C.  C.  P.  $  367  et  seq.  and 
notes. 

Penalty — Limit  of  recovery  on  bond. — 55  L.  390. 

Presumptions.— See  Kerr's  Cyc.   C.   C.   P.   8g  19ji-1963  and  notes. 

Public  officers,    replevin  against. — See  25  A.  S.   256,   259. 

Punitive  damages  in. — See  4  A.  C.  71. 

Real  party  in  interest — ^Who  must  bring  action. — See  1  A.  C. 
9S4;   64    U    606. 

Recovery  by  mortgagee  of  property  removed  from  mortgaged 
[premises. — See  43  A.  S.   435. 

Replevin   a  possessor^'  action. — See   11  L.   172. 

Right  of  mortgagee  to  maintain  replevin  as  remedy  against 
Impairment  of  value  of  his  security. — See  43  A.  S.   432.   435. 

Return  of  property  to  defendant. — See  Kerr's  Cyc.  C.  C.  I*.  $  667 
and  note  pars.   71-81. 

Set-off — ^As  to  generally,  see  Kerr's  Cyc.  C.  C.  P.  8  438  and  note. 

Set-off  in.— See  11  L.  257. 

Set-off,  in  case  of  replevin. — See  11  L.  257. 

Substituting  defendants. — See  Kerr's  Cyc.  C.  C.  P.  I  386  and 
note. 

Title  to  property — How  affected  by  Judgment. — See  Kerr's  Cyc. 
C.  C.  P.   f  667  and  note  pars.   88,   89. 

Title  necessary  to  support. — See  24  Encyc.  of  L.  482-492;  2  Obiter 
Dig.   612. 
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Value,  how  ascertained,  what  allowed,  etc. — See  Kerr's  Cyo. 
C.  C.  P.  I  667  and  note  pars.  90-116. 

Value  not  truly  stated  In  affidavit — Proceeding:  in  such  case. — See 
Kerr's   Cyc.    C.   C.    P.    {  473   and    note. 

Value  of  use  an  measure  of  damaRes  in  replevin. — See  22  A.  R. 
284. 

Variance. — See  Kerr's  Cyc.  C.  C.  P.   f  |  469-471  and  notes. 

Verdict  In  actions  of  claim  and  delivery. — See  Kerr's  Cyc.  C.  C  P. 
i  627  and  note. 

What  may  be  recovered  as  damag^es. — ^See  22  A.  R.  284,  287. 

When  and  against  whom  maintainable. — 80  A.  S.  741;  24  Enoyc. 
of  L..   494-506. 

When  and  against  whom  replevin  Is  sustainable. — See  80  A.  S. 
741. 

Writ  and  summons  in.— 18  PI.  &  Pr.  519-529;  42  Cent.  Dig.  col. 
2105,    11  154-160. 

Same— Service  of.— See   42   Cent.    Dig.    col.    2214,    i|  166-171. 

§  510.  AFFIDAVIT  AND  ITS  BEQCISITES.  Where  a  de- 
livery Is  claimed,  an  affidavit  must  be  made  by  the  plaintiff, 
or  by  some  one  In  his  behalf,  showing: 

1.  That  the  plaintiff  Is  the  owner  of  Uie  property  claimed 
(particularly  describing  it),  or  is  entitled  to  the  posseasion 
thereof; 

2.  That  the  property  Is  wrongfully  detained  by  the  defendant; 

3.  The  alleged  cause  of  the  detention  thereof,  according  to 
his  best  knowledge,  information,  and  belief; 

4.  That  It  has  not  been  taken  for  a  tax,  assessment,  or  fine, 
pursuant  to  a  statute;  or  seized,  under  an  execution  or  an 
attachment  against  the  property  of  the  plaintiff;  or,  if  so 
seized,  that  it  is  by  statute  exempt  from  such  seizure; 

5.  The  actual  value  of  the  property. 

HlNtoryi  Enacted  March  11,  1872,  re-enactment  of  S  100  of 
Practice  Act. 

See  Kerr's  Cyc.   C.   C.   P.   for  2  pars,   annotation. 

53  C.  742,  743  (referred  to);  61  C.  92.  97.  44  A.  R.  542  (cited); 
72  C.  330.  331.  14  P.  16  (referred  to);  76  C.  287,  289.  290.  18  P. 
330.  331  (referred  to);  88  C.  203.  26  P.  83  (referred  to);  130  C. 
258.   268,  264.   62  P.   463   (construed). 

As  to  action  of  claim  and  delivery — Generally,  and  matters  of 
law  In  connection  therewith,  see  Kerr's  Cyc.  C.  C.  P.  {  509  and 
note. 
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Same — Incorrectly  stating:  value  In  affidavit,  see  Kerr's  Cyc. 
C.  C.    P.    i  473  and  note. 

Affidavit  In— Requisites  of.— See  18  PI.  &  Pr.  511-518;  42  Cent. 
Dig.  col.  2178,  H  128-137. 

Ull.  BEQUISITION  TO  SHERIFF  TO  TAKE  AND  D£. 
LITER  THE  PROPERTY.  The  plaintiff  or  his  attorney  may, 
thereupon,  by  an  Indorsement  in  writing  upon  the  affidavit, 
require  the  sheriff  of  the  county  where  the  property  claimed 
may  be,  to  take  the  same  from  the  defendant. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  i  101  of 
Practice  Act,  as  amended  1854. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

Code  see«loM^>53  C.  742.  743  (referred  to);  72  C.  330.  331.  14  P. 
16  (referred  to);  76  C.  287,  289,  290,  18  P.  330,  331  (referred  to); 
^8  C.  203.  26  P.  83  (referred  to) ;  130  C.  258,  263,  264.  62  P.  463  (con- 
strued);  145  C.  540,   543.   79  P.   66    (applied). 

Pnietlc«    Aet   i  101.— 7   C.   568.   570    (applied). 

As  to  action  of  claim  and  delivery — Generally,  and  matters  of 
law  in  connection  therewith,  see  Kerr's  Cyc.  C.  C.  P.  f  509  and 
DOte;  also  ante  |  509,  note. 

Same — Duties  of  sherlfT. — See  Kerr's  Cyc.  Pol.  C.  i  4175  et  seq. 
and  notes. 


I&12.  SECURITY  ON  THE  PART  OF  THE  PLAINTIFF 
AND  PROCEEDINGS  IN  SERYING  THE  ORDER.  Upon  a 
receipt  of  the  affidavit  and  notice,  with  a  written  undertaking, 
executed  by  twb  or  more  sufficient  sureties,  approved  by  the 
sheriff,  to  the  effect  that, they  are  bound  to  the  defendant  in 
double  the  value  of  the  property  as  stated  in  the  affidavit  for 
the  prosecution  of  the  action,  for  the  return  of  the  property 
to  the  defendants,  if  return  thereof  be  adjudged,  and  for  the 
payment  to  him  of  such  sum  as  may  from  any  cause  be  recov- 
ered against  the  plaintiff; 

The  sheriff  nmst  forthwith  take  the  property  described  in 
the  affidavit,  if  it  be  in  the  possession  of  the  defendant  or  his 
agent,  and  retain  it  in  his  custody. 

[Service  of  copy  of  papers  —  Leaving  with  another  —  Mall- 
iAgJ  lie  must,  without  delay,  serve  on  the  defendant  a  copy 
of  the  affidavit,  notice,  and  undertaking,  by  delivering  the 
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same  to  him  personally,  if  he  can  be  found,  or  to  his  agent 
from  whose  possession  the  property  is  taken;  or,  if  neither 
can  be  found,  by  leaving  them  at  the  usual  place  of  abode  of 
either,  with  some  person  of  suitable  age  and  discretion,  or,  if 
neither  have  any  known  place  of  abode,  by  patting  them  in 
the  nearest  post-office,  directed  to  the  defendant. 

HUtory:  Enacted  March  11,  1872,  re-enactment  of  §  102  of 
Practice  Act  as  amended  1854;  amended  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  135.  act  held  un> 
constitutional,  see  history,  S  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  37  pars,  annotation. 

Code  aection.— 53  C.  742,  743  (referred  to):  72  C.  330,  831.  14  P. 
16  (referred  to);  76  C.  287,  289,  290,  18  P.  330,  381  (referred  to):  83 
C.  645,  648,  23  P.  1031  (construed);  88  C.  203,  26  P.  83  (referred  to); 
103  C.  297,  310,  37  P.  225  (cited) ;  130  C.  258.  268,  264,  62  P.  468  (con- 
strued). 

Practice  Act  8  l©a.— 7  C.   568,   570   (cited):   21  C.   274,   279   (cited). 

Bond  of  plaintiff  In  action  of  claim  and  delivery. — See  24  Encyc. 
of  L.   629-542;   18   PI.   &  Pr.   614-626. 

Dismissal  of  action,  and  delivery  of  undertaking  to  defendant 
by  clerk  of  court. — See  Kerr's  Cyc.  C.  C.  P.  I  581  subd.  1  and  note. 

Forthcoming  bond — ^Actions  on — Liability,  etc..  thereon. — See 
Kerr's  Cyc.  C.  C.  P.  fi  514  and  note. 

Judgment  In — As  to  generally,  see  Kerr's  Cyc.  C.  C.  P.  8S  627. 
667  and  notes. 

Justlflcatlon  of  Sureties. — See  Kerr's  Cyr.  C.  C  P.  I  495  and  note. 

Penalty — As  to  being  limit  of  liability  on  lx>nd,  see  55  L.  381,  390. 

Production  of  process  by  offlcer  serving,  on  request. — See 
Kerr*«  Pocket  Pol.  C.  I  4188. 

Qualification  of  sureties. — See  Kerr's  Cyc.  C.  C.  P.  f  494  and 
note;   8  1057  and  note. 

Sheriff's  duties.— See  Kerr's  Cyc.   Pol.  C.   88  4175-4193  and  notes. 

Surety  company — May  execute  bond  in. — See  Kerr's  Cyc.  C.  C.  P. 
S  1056  and  note. 

Title  of  property — Effect  of  bond. — See  Kerr's  Cyc.  C.  C.  P.  I  509 
and  note  pars.   288-290. 

Value  stated  in  affidavit  not  conclusive  evidence  against  sheriff 
o.'  suretie.««. — See  Kerr's  C^yc.  C.  C.  P.   S  473  and  note. 

Verdict  for  return  of  property  to  defendant. — See  Kerr's  Cyc.  C. 
C.  P.  8  627  and  note. 

Same — Judgment  for.  —See  Kerr's  Cyc.  C,  C.  P.  88  627,  667  and 
notes. 
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§S1S.  EXCEPTION  TO  SURETIES  AND  PB0CEEMN6S 
THEBEON,  OR  ON  FAILURE  TO  EXCEPT.  The  defendant 
may,  within  two  days  after  the  service  of  a  copy  of  the  affi- 
davit and  undertaking,  give  notice  to  the  sheriff  that  he 
excepts  to  the  sufficiency  of  the  sureties.  If  he  fails  to  do  so, 
he  is  deemed  to  have  waived  all  objections  to  them.  When 
the  defendant  excepts,  the  sureties  must  justify  on  notice 
in  like  manner  as  upon  bail  on  arrest;  and  the  sheriff  is 
responsible  for  the  sufficiency  of  the  sureties  until  the  objec- 
tion to  them  is  either  waived  or  until  they  justify.  If  the 
defendant  except  to  the  sureties,  he  cannot  reclaim  the  prop- 
erty as  provided  in  the  next  section. 

HUrtof7>  Bnacted  March  11,  1872,  re-enactment  of  f  103  ot 
Practice  Act. 

72  C.  330,  331,  14  P.  16,  17  (referred  to);  88  C.  203,  26  P.  83 
(referred  to);   130  C.  268,  263.  264,  62  P.  463   (construed). 

As  to  action  of  claim  and  delivery,  generally,  and  matters  of 
law  in  connection  therewith,  see  Kerr's  Cyc.  C.  C.  P.  f  609  and 
note;  also  ante  §  609,  note. 

As  to  justification  of  sureties,  see  Kerr's  Cyc.  C.  C.  P.  tS  494. 
495  and  notes. 

Qnallflc&tions  of  8uretieB.>-9ee  Kerr's  Cyc.  C.  C.  P.  1 1057  note. 

S  614.    BEFEKBAUT,  WH£N  ENTITLED  TO  BEDELIYEBY. 

At  any  time  before  the  delivery  of  the  property  to  the  plaintiff, 
tbe  defendant  may»  if  he  do  not  except  to  the  sureties  of 
the  plaintiff,  require  the  return  thereof,  upon  giving  to  the 
sheriff  a  written  undertaking,  executed  by  two  or  more  suffi- 
cient sureties,  to  the  effect  that  they  are  bound  in  double  the 
value  of  the  property,  as  stated  in  the  affidavit  of  the  plaintiff, 
for  the  delivery  thereof  to  the  plaintiff,  if  such  delivery  be 
adjudged,  and  for  the  payment  to  him  of  such  sum  as  may,  for 
any  cause,  be  recovered  against  the  defendant.  If  a  return  of 
the  property  be  not  so  required  within  five  days  after  the 
taking  and  service  of  notice  to  the  defendant,  it  must  be  deliv- 
ered to  the  plaintiff,  except  as  provided  in  section  five  hundred 
and  nineteen. 

Hlvtoryi  12nacted  March  11.  1872,  re-enactment  of  §104  of 
Practice  Act. 

Kerr's  C.  C.  P.— 23  853 
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See  Kerr's  Cyc.  C  C.  P.  for  12  pars,  annotation. 

Code  section. — 58  C.  742,  748  (referred  to);  65  C.  336,  339,  4  P. 
197  (applied):  72  C.  330,  331,  14  P.  16,  17  (referred  to);  84  C.  50, 
55.  56,  23  P.  1029,  1030  (cited  and  construed);  88  C.  203,  205,  26  P. 
8.)  (construed):  91  C.  288,  291,  25  A.  S.  180,  27  P.  668  (cited);  130 
C.   258,  263,  62  P.   463    (construed). 

Practice  Act  S  104.-7  C.  568.  570,  571  (construed) ;  24  C.  147. 
148,  149.  150   (construed). 

As  to  action  of  claim  and  delivery,  generally,  and  matters  of 
law  in  connection  therewith,  see  Kerr's  Cyc.  C.  C.  P.  f  609  and 
note;  also  ante  §  509,  note. 

As  to  claim  of  property  by  third  person,  see  42  Cent.  "Dig.  col. 
2226,   S193. 

As  to  qualillcations  of  sureties,  see  Kerr's  Cyc.  C.  C.  P.  9  1057 
and   note. 

As  to  replevin,  actions,  liability,  etc.,  thereon,  see  Kerr's  Cyc. 
C.  C.  P.  S  512  and  note. 

As  to  undertakinsrs,  generally,  see  Kerr's  Cyc.  C.  C.  P.  S  941 
and  note. 

As  to  Judgment  in  action  of  claim  and  delivery,  see  Kerr's  Cyc. 
C.  C.  P.  i  667  and  note. 

As  to  return  of  property  to  defendant. — See  Kerr's  C.  C.  P.  |  C€7 
and  note  pars.  71-81. 


§515.    JUSTIFICATION    OF    DEFENDANT'S    SUBETIES. 

The  defendant's  sureties,  upon  notice  to  the  plaintiff  of  not 
less  than  two  or  more  than  five  days,  must  justify  before  a 
judge  or  county  clerk,  in  the  same  manner  as  upon  hail  on 
arrest;  and  upon  such  justification  the  sheriff  must  deliver 
the  property  to  the  defendant. 

The  sheriff  is  responsible  for  the  defendant's  sureties  until 
they  Justify,  or  until  the  justification  is  completed  or  waived, 
and  may  retain  the  property  until  that  time.  If  they,  or  others 
in  their  place,  fall  to  justify  at  the  time  and  place  apppinted, 
he  must  deliver  the  property  to  the  plaintiff. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  9  105  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

72  C.  330,  331,  14  P.  16  (referred  to);  84  C.  60,  56,  23  P.  1029,  1030 
(cited):  S7  C.  345,  348,  25  P.  546,  547  (cited);  130  C.  268,  263.  62  P. 
463    (construed). 

As  to  action  of  claim   and   delivery,   generally,   and  matters  of 
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law  in  connection  therewith,  see  Kerr's  Cyc.  C.  C.  P.  S  509  and 
note:    also   ante   f  509.    note. 

Justification  of  sureties. — See  Kerr's  Cyc.  C.  C.  P.  S  495  and  note. 

Qualifications  of  sureties. — See  Kerr's  Cyc.  C.  C.  P.  i  1057  and 
note. 


f  Me.  QUALIFICATION  OF  SURETIES.  The  qualiflcation 
of  sureties  must  be  such  as  are  prescribed  by  this  code,  iu 
respect  to  bail  upon  an  order  of  arrest. 

Hlstoryt  Enacted  March  11.  1872,  re-enactment  of  |  106  of 
Practice  Act, 

72  C.  330,  331,  14  P.  16  (referred  to);  130  C.  258.  263,  62  P.  463 
(construed). 

As  to  action  of  claim  and  delivery,  generally,  and  matters  of 
law  In  connection  therewith,  see  Kerr's  Cyc.  C.  C.  P.  |  509  and 
note;  also  ante  %  509,   note. 

As  to  Justification  of  sureties,  see  Kerr's  Cyc.  C.  C.  P.  if  494. 
495  and  notes. 

As  to  qualifications  of  sureties,  see  Kerr's  Cyc.  C.  C.  P.  H  494, 
495,   1057   and   notes. 


i  517.  PBOPEBTY,  HOW  TAKEN,  WHEN  CONCEALED  IN 
BUILDING  OB  INCLOSUBE.  If  the .  property,  or  any  part 
thereof,  be  concealed  in  a  building  or  inclosure,  the  sberifF 
must  publicly  demand  its  delivery.  If  it  be  not  delivered,  be 
must  cause  tbe  building  or  inclosure  to  be  broken  open,  and 
take  tbe  property  into  his  possession;  and,  if  necessary,  he 
may  call  to  bis  aid  the  power  of  his  county. 

Hlffteryt  Enacted  March  11,  1872,  re-enactment  of  {107  of 
Practice  Act. 

72  C.  330,  331,  14  P.  16  (referred  to);  130  C.  258,  263,  62  P.  463 
(construed). 

As  to  action  of  claim  and  delivery,  generally,  and  matters  of 
law  in  connection  therewith,  see  Kerr's  Cyc.  C.  C.  P.  §  509  and 
note;    also   ante    i  509,   note. 

As  to  duties  of  sheriffs,  see  Kerr's  Cyc.  Pol.  C.  $4175  et  seq. 
and  notes. 
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§518.  PBOPEKTT,  HOW  KEPT.  When  the  sheriff  has 
taken  property,  as  In  this  chapter  provided,  he  must  keep  it 
in  a  secure  place,  and  deliver  it  to  the  party  entitled  thereto, 
upon  receiving  his  fees  for  taking  and  his  necessary  expenses 
for  keeping  the  same. 

History:  Enacted  March  11,  1872,  re-enactment  of  fi  108  of 
Practice  Act." 

72  C.  330,  331,  14  P.  16  (referred  to),  130  C.  258,  263,  62  P.  463 
(there  is  but  one  form  of  action,  and  it  has  no  name;  there  is  no 
form  of  action  called  "claim  and  delivery"). 

As  to  action  of  claim  and  delivery,  generally,  and  matters  of 
law  in  connection  therewith,  see  Kerr's  Cyc.  C.  C.  P.  f  509  and 
note;  also  ante  §  509,  note. 

§  519.    CLAIM  OF  PKOPEKTY  BY  THIRD  PERSON.    If  the 

property  taken  be  claimed  by  any  other  perBon  than  the 
defendant  or  his  agent,  and  such  person  make  affldayit  of  his 
title  thereto,  or  right  to  the  possession  thereof,  stating  the 
grounds  of  such  title  or  right,  and  serve  the  same  upon  the 
sheriff,  the  sheriff  is  not  bound  to  keep  the  property  or  deliver 
it  to  the  plaintiff,  unless  the  plaintiff,  on  demand  of  him  or  his 
agent,  indemnify  the  sheriff  against  such  claim,  by  an  under- 
taking by  two  sufficient  sureties;  and  no  claim  to  such  prop- 
erty by  any  other  person  than  the  defendant  or  his  agent  is 
valid  against  the  sheriff  unless  so  made. 

HUtoryi  Enacted  March  11,  1872,  founded  upon  {  109  of  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  136,  act  held  unconstitutional,  see  history. 
f  5  ante. 

See  Kerr's  Cyc.   C.  C.  P.  for  4  pars,  annotation. 

72  C.  330,  331,  14  P.  16  (referred  to);  130  C.  258,  263,  62  P.  468 
(construed). 

As  to  action  of  claim  and  delivery,  generally,  and  matters  of 
law  in  connection  therewith,  see  Kerr's  Cyc.  C.  C.  P.  S  509  and 
note;  also  ante  §  509,  note. 

Claim  of  third  party  to  attached  property. — See  Kerr's  Cyc.  C.  C. 
P.  §S  549,  689  and  notes. 

§  520.  NOTICE  AND  AFFIDAVIT,  WHEN  AND  WHERE  TO 
BE  FILED.  The  sheriff  must  file  the  notice,  undertaking,  and 
affidavit,  with  his  proceedings  thereon,  with  the  clerk  of  the 
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court  in  which  the  action  is  pending,  within  twenty  days  after 
taking  the  property  mentioned  therein. 


t     Enacted   March   11,   1872,   re-enactment   of   fi  110   of 
Practice  Act  as  amended  in  1864. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

101  C.  312,  315,  40  A.  S.  57,  35  P.  872  (construed) ;  130  C.  258,  263. 
62  P.  463  (construed). 

As  to  action  of  claim  and  delivery,  generally,  and  matters  of 
law  in  connection  therewith,  see  Kerr's  Cyo.  C.  C.  P.  f  509  and 
note;   also  ante   1 509,   note. 

Disposition  of  undertaking — Clerk  to  hand  to  defendant. — Se« 
Kerr's  Cyc.  C.  C.  P.   i  581  subd.  1  and  note. 

§ttJL    ACTIONS  ON  UlfBEBTASIirG.    [Repealed.] 

History t  Enacted  March  11,  1872,  repealed  March  24,  1874. 
Code  Amdts.  187S-4,  p.  S06. 


CHAPTER   III. 
INJUNCTION. 

1 525.  Injunction,   what   it   is   and    who   may    srant   it.      When 

it  may  be  grranted. 

1526.  When  it  may  be  grranted. 

1 526a.  Restraining-   lUesal   expenditure,    etc.,   of   funds,   etc.,   of 

county,  etc.     May  be  maintained  against  whom. 
i  527.     At  what  time  it  may  be  granted,  and   what  is  required 

to  obtain  it. 
I  528.     Injunction  after  answer. 
i  529.     Security  upon  injunction. 
S  530.     Order    to    show    cause    why    Injunction    should    not    be 

granted. 
f  531.     Injunction    to   suspend    business   of   a    corporation,    how 

and  by  whom  granted. 
I  532.     Motion  to  vacate  or  modify  Injunction. 
S  538.     When  to  be  vacated  or  modlfled. 

1 626.  IKJTUKCTIOH,  WHAT  IT  IS  AND  WHO  MAT  GBANT 
IT.  WHEN  IT  MAT  BE  GRANTED.  An  Injunction  is  a  writ 
or  order  requiring  a  person  to  refrain  from  a  particular  act. 
It  may  be  granted  by  the  court  in  which  the  action  is  brought, 
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or  by  a  Judge  thereof;  and  when  granted  by  a  judge,  it  may  be 
enforced  as  an  order  of  the  court. 

Hlatoryi  Enacted  March  13,  1872,  re-enactment  of  fill  of 
Practice  Act;  amended  March  9,  1880,  Code  Amdts  1880  (C.  C. 
P.  pt.),  p.  3;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  136,  act  held  unconstitutional,  see  history,  i  5 
ante;  amended  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  840. 

See  Kerr's  Cyc.  C.  C.  P.  for  14  pars,   annotation. 

Code  section. — (C.  Dec.  27,  1882),  1  P.  474  (referred  to:  81  C. 
148,  150,  22  P.  483,  484,  6  L.  90  (applied);  136  C.  117.  121,  68  P.  473 
(cited);  146  C.  31,  32.  79  P.  512   (cited). 

Practice  Act  1111 — 23  C.  464,  468  (applied);  33  C.  386,  889 
(applied). 

Injunction — Court  commissioners — Not  empowered  to  issue. — See 
ante  1 176  and  note. 

Same — Disobedience  of  beingr  contempt — See  post  S  1209  and  note. 

Same — Distinction  between  temporary  restraining  order  and  In- 
junction.— See  Kerr's  Cyc.  C.  C.  P.   {  530  and  note  pars.  23.  25. 

Same — ^Issued  and  served  on  legal  holidays  and  non -Judicial 
day8.~See  Kerr's  Cyc.  C.  C.  P.  ii  76,  134;  Const,  1879,  art.  VI, 
I  6,  Hen.  G.  L.,  p.  Ixxxii. 

Same — Limitations,  how  afCected  by. — See  Kerr's  Cyc.  C.  C.  P. 
S  366  and  note. 

Same — Mandatory  Injunctions,  generally. — See  20  A.  I).  389-402. 

Same — Mandatory  injunctions  granted  ex  parte,  see  Kerr's  Cyo. 
C.  C.   P.   I  526  note  par.   52. 

Same — ^Motion  to  dissolve  injunction  granted  without  notice,  see 
Kerr's  Cyc.  C.  C.  P.  $  532  and  note  par.  21. 

Same — Power  of  superior  Judges  to  grant  writ,  at  chambers,  see 
Kerr's  Cyc.  C.  C.  P.  {  166  and  note. 

Same — Power  of  supreme  court  to  isisue  all  writs  necessary  or 
proper  to  complete  exercise  of  its  appellate  jurisdiction,  see  Const. 
1879,  art.  VI,   |  4.   lien,  O.   I...   p.  Ixxx. 

Same— Proceedings  to  obtain.— See  Kerr's  Cyc.  C.  C.  P.  M  527- 
531  and  notes. 

Same — Seal  of  court  required  to  be  affixed  to  writ  of  injunction, 
see  Kerr's  Cyc.  C.  C.  P.  {  153  subd.  1  and  note. 

Same — Superior  court  has  original  Jurisdiction  in  suits  for  injunc- 
tion, see  Kerr's  Cyc.  C.  C.  P.  §  76  and  note. 

Same — Undertaking  given  on  Issuance  of  injunction  and  not  on 
temporary'  restraining  order,  see  Kerr's  Cyc.  C.  C.  P.  ( 529  and 
note  par.  45. 

Same — ^Vacating  and  modifying.— See  Kerr's  Cyc.  C.  C.  P.  U  532, 
533  and  notes. 
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9  5M.  WHEN  IT  MAT  BE  GRANTED.  An  InJuncUon  may 
be  granted  in  the  following  cases: 

1.  When  it  appears  by  the  complaint  that  the  plaintiff  is 
entitled  to  the  relief  demanded,  and  such  relief,  or  any  part 
thereof,  consists  in  restraining  the  commission  or  continuance 
of  the  act  complained  of,  either  for  a  limited  period  or  per- 
petually; 

2.  When  it  appears  by  the  complaint  or  affidavits  that  the 
commission  or  continuance  of  some  act  during  the  litigation 
would  produce  waste,  or  great  or  irreparable  injury,  to  a 
party  to  the  action; 

3.  When  it  i^pears,  daring  the  litigation,  that  a  party  to  the 
action  is  doing,  or  threatens,  or  is  about  to  do,  or  is  procuring 
or  suffering  to  be  done,  some  act  in  violation  of  the  rights  of 
another  party  to  the  action  respecting  the  subject  of  the  action, 
and  tending  to  render  the  Judgment  ineffectual; 

4.  When  pecuniary  compensation  would  not  afford  adequate 
relief; 

5.  Where  it  would  be  extremely  difficult  to  ascertain  the 
amount  of  compensation  which  would  afford  adequate  relief; 

6.  Whete  the  restraint  is  necessary  to  prevent  a  multiplicity 
of  Judicial  proceedings; 

7.  Where  the  obligation  arises  from  a  trust. 

[When  eannot  be  granted.]  An  injunction  cannot  be  granted : 

1.  To  stay  a  Judicial  proceeding  pending  at  the  commence- 
ment of  the  action  in  which  the  injunction  is  demanded,  unless 
such  restraint  is  necessary  to  prevent  a  multiplicity  of  such 
proceedings; 

2.  To  stay  proceedings  in  a  court  of  the  United  States; 

3.  To  stay  proceedings  In  another  state  upon  a  Judgment  of 
a  court  of  that  state; 

4.  To  prevent  the  execution  of  a  public  statute  by  officers  of 
the  law  for  the  public  benefit; 

5.  To  prevent  the  breach  of  a  contract,  the  performance  of 
which  would  not  be  specifically  enforced; 

6.  To  prevent  the  exercise  of  a  public  or  private  office,  in  a 
lawful  manner,  by  the  person  in .  possession ; 

7.  To  prevent  a  legislative  act  by  a  municipal  corporation. 
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History t  Enacted  March  11,  1872,  substantial  re-enactment  of 
5  112  of  Practice  Act;  amended  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  136,  act  held  unconstitu- 
tional, see  history,  f  5  ante;  amended  March  16,  1907,  Stats,  and 
Amdts.  1907,  p.  S41. 

See  Kerr's  Cyc.  C.  C.  P.  for  336  pars,  annotation. 

53  C.  724,  730  (referred  to);  64  C.  472,  473,  2  P.  244  (applied); 
113  C.  272,  276,  54  A.  S.  348,  351,  45  P.  329,  33  L.  459  (cited);  114 
C  124,  125,  45  P.  1054  (applied);  US  C.  291,  289.  M  P.  400  (appltei 
Skfi  to  Bubd.  2);  53  P.  405,  407  (applied— this  part  omitted  from  the 
opinion  as  emasculated  in  121  C.  47);  136  C.  117,  122,  68  P.  473 
(applied). 

As  to  action  for  waste,  see  Kerr's  Cyc.  C.  C.  P.  |  732  and  note. 

As  to  against  action  or  proreedinRS  In  foreign  jurisdiction,  see 
10  A.  C.   26;  59  A.  S.   884;  21  L.   71;  69  L.  689. 

As  to  airainst  collection  of  taxes,  etc.,  see  10  L.  294;  22  L.  699. 

As  to  against  commission  of  crime — Property  rights  or  civil  risrhts 
must  be  violated  or  Involved  to  give  Jurisdiction,  see  46  L.  S50;  1 
Obiter  Dig.  948. 

As  to  against  criminal  proceedings — Power  of  equity  to  grant, 
see  1  A.  C.  121;  7  A.  C.  576;  25  A.  S.  670-681;  21  L.  84. 

As  to  against  execution  sale,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  S  326 
note  pars.   72-74;  30  L.  99. 

As  to  against  judgments,  see  30  L.  235;  30  L.  360;  30  L.  560;  30 
L.  700;  80  L.  787;  31  L.  33;  31  L.  60;  31  L.  200;  31  L..  747:  3^  L.  S21. 

As  to  against  negotiation  of  note,  see  28  L.  677. 

As  to  against  person  out  of  Jurisdiction  prohibiting  performance 
of  act  out  of  jurisdiction,  see  1  Obiter  Dig.  950. 

As  to  against  police  sur\'elllance  of  place  of  business  or  amuse- 
ment, see  6  A.  C.  483. 

As  to  against  prosecution  under  an  invalid  ordinance,  see  6  A.  C. 
1013;  10  A.  C.  760. 

As  to  allegation  that  to  recover  damages  for  acts  would  require 
multiplicity  of  actions  being  insufflcient  to  aid  averment  of  irrep- 
arable injury,  see  Kerr's  Cyc.  C.  C.  P.   {  526  and  note  par  236. 

As  to  bond  in,  and  wrongful  lnjur>%  see  13  L.  311;  18  L.  275;  52 
L.  58;  55  L.  389;  62  L.  446. 

Same — ^As  to  whether  courts  compelled  to  re(iuire,  sec  1  Obiter 
Dig.  950. 

Same — Dismissal  as  a  breach  of,  see  6  A.  C.  401. 

Same — ^Rlght  of  action  on  by  stranger,  .«;ee  6  A.  C.  904. 

As  to  courts  of  eiiuity  interfering  by  injuiutlun  with  judgments 
and  proceedings  at  law,  see  Kerr's  Cyc.  C\  C  S  3420  and  note 
pars.   36-47. 

As  to  decree  of  in.solvcncy  being  no  ground  to  restrain  enforce- 
ment of  judgment,  see  Kerr's  Cyc.  C.  C.  P.  S  526  and  note  par.  169. 
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As  to  cUscretion  of  court  in  grrantingr.  see  11  L.  677;  1  Obiter  DIgr. 
949. 

As  to  dissolution  of,  recovery  an,  see  8  A.  C.  712;  4  L.  577. 

Same — As  to  allowance  of  attorney  fees  as  damaKes  on.  Fee  39 
A,   R.   13. 

As  to  distinction  between  trespass  and  waste,  see  Kerr's  Cyc. 
C.  C.  P.  I  526  and  note  par.  303. 

As  to  effect  on  injunction  of  appeal  and  supersedeas  bond,  see 
4  A.   C.   231;   7  A.   C.   41. 

As  to  enjoining  crimes  and  criminal  prosecutions,  see  1  A.  C. 
121;  7  A.  C.  576;  25  A.  S.  670-681,  21  L.  84;  46  L..  850;  1  Obiter 
Dig.  948. 

As  to  enjoining  injury  to  real  property  during  foreclosure  or 
sale  on  execution,  see  Kerr's  Cyc.  C.  C.  P.  i  745  and  note. 

As  to  enjoining  illegal  payment  by  county,  see  Kerr's  Cyc.  Pol  C. 
i  4001  and  note. 

As  to  enjoining  nuisance,  see  Kerr's  Cyc.  C.  C.  P.  Si  731-736  and 
notes;  72  A.  D.  113;  23  L.  301. 

Same — Maintaining  certain  trades  and  business  as  a  nuisance, 
see  51   A.    R.    467-475. 

As  to  enjoining  opening  house  of  ill  fame,  see  48  A.  R.  274'>278. 

As  to  enjoining  pleading  of  statute  of  limitations,  see  51  A.  D. 
700;  75  A.   D.  84-87. 

As  to  enjoining  suits  in  another  state  to  obtain  relief  not  war- 
ranted by  law  of  domicile,  see  59  A.  S.  884. 

As  to  eciulty  interfering  to  prevent  multiplicity  of  actions  in 
cases  of  trespass,  see  Kerr's  Cyc.  C.  C.  P.  S  526  and  note  par.  275. 

As  to  estoppel  from  enjoining  assessment,  see  69  A.   D.   204. 

As  to  extending  stay  of  proceedings  pending  appeal.  In  injunction 
eases,  see  67  A.  S.   717,  719. 

As  to  grounds  for  relief  by  injunction,  see  1  Obiter  Dig.  947. 

As  to  injunction  against  action  barred  by  statute  of  limitations, 
Ke  59  A.   S.   885. 

As  to  injunction  against  action  to  avoid  effect  of  pre-existing 
suit,  see  59  A.  S.  882,  883. 

As  to  injunction  against  acts  already  committed  but  which  will 
probably  be  repeated  indefinitely,  to  prevent  multiplicity  of  actions, 
see  Kerr's  Cyc.  C.  C.  P.  f  526  and  note  par.  274  this  note. 

As  to  injunction  against  business  and  acts  alleged  to  be  nuisance, 
see  51  A.    R.   467-475. 

As*  to  Injunctions  against  obstructing  highways,  see  Kerr's  Cyc. 
C  C.  P.   I  526  and  note  pars.  55,  57;  also  52  A.   R.   574-578. 

As  to  injunction  against  prosecuting  actions  in  another  state  or 
country,  see  59  A.   S.  879,  880. 

Ab  to  Injunction  against  receiver,  see  71  A.  S.  373. 

As  to  injunction  against  suits  in  other  states  to  evade  exemption 
bws,  «ee  59  A.  S.   883. 

361 


g  526  CODE   OF    CIVIL   PROCEDTTRE.    [Pt.  II,  Tit.  VII. 

As  to  injunction  ag&inst  suits  interfering:  with  bankruptcy  pro- 
ceeding's, see  59  A.   S.  880,   881. 

As  to  injunctions  aiarainst  threatened  nuisances,  see  73  A.  IX 
113-116. 

As  to  injunction  ae^ainst  trespasser  on  water-rights,  see  Kerr's 
Cyc.  C.  C.  S  1410  and  note  pars.  110,  111. 

As  to  injunction  being  proper  remedy  against  commission  of 
waste  by  life  tenant,  see  Kerr's  Cyc.  C.  C.  f  818  and  note  par.  6. 

As  to  injunction  being  proper  remedy  in  tax  cases,  see  Kerr's 
Cyc.  C.  C.  f  3420  and  note  pars.  87-106. 

As.  to  injunction  by  landlord  against  tenant,  see  Kerr's  Cyc. 
C.  C.  i  3420  and  note  pars.  146,  149. 

As  to  injunction  in  caae  of  contract,  see  3  A,  C.  976;  7  A.  C.  55; 
5  L.  46;  5  L.  422;  6  L.  854;  26  L..  711. 

Same — ^In  illegal  contract,  see  48  L.  842. 

As  to  injunction  in  case  of  nuisance,  see  Kerr's  Cyc.  C,  C.  P. 
If  731-735  and  notes;   23  L.  301. 

As  to  injunction  in  case  of  real  property,  rights  and  easements, 
see  1  L..  744;  3  L.  612;  3  L.  861;  5  L.  373;  5  L.  423;  5  L.  661;  6  L.  626; 
8  L.  727;  10  L.  293;  11  L.  207;  12  L.  484;  28  L.  137;  68  L.  697;  69 
L.  689. 

Same — To  prevent  improper  use  of  leased  premises,  see  59  A.  t). 
70-72. 

Same — Trespass  on  real  property,  see  11  A.  D.  498-507;  53  A.  R. 
346-356. 

Same — Trespass  on  realty  in  another  state,  see  8  A.  C.  519. 

Same— Trespass  to  cut  timber,  see  22  L.   233;   1  Obiter  Dig.  948. 

Same — Sewers  and  water  rights,  see  Kerr's  Cyc.  C.  C.  |  1410  and 
note  pars.  110,  111;  3  L.  609;  4  L.  572;  12  L.  486;  41  L.  497;  48  L.. 
707;  59  L.  91;  59  L.  881;  60  L.  243. 

As  to  injunction  in  corix>rate  and  partnership  matters,  see  2  L. 
594;  20  L..  737;  28  L.  137;  45  L.   663;   46  L.   491. 

As  to  injunction  in  cases  of  tax-sale,  see  Kerr's  Cyc.  C.  C.  {  3420 
and  note  pars.  106-110;  Kerr's  Cyc.  Pol.  C.  i  3693  and  note  par.   4. 

As  to  injunction  in  legal  proceedings — Generally,  see  7  L*.  180; 
13  L.  844;  20  L.  446;  51  L.  754;  69  L..  689. 

Same — By  federal  court  of  proceedings  in  state  court,  see  note 
4  Fed.   Stats.  Ann.   509-517;   1  Obiter  Dig.   948. 

Same — To  prevent  sale  under  mortgage  or  trust  deed  where 
remedy  barred  by  statute,  see  7  A.  C.  189. 

Same — ^Where  Judgment  against  party  by  negligence  of  attorney, 
see  10  A.  C.  447. 

As  to  injunction  in  lockouts  and  strikes — Intimidation,  see  12  L. 
195;  28  L.  464. 

As  to  injunction  in  trade  works,  trade  secrets  and  unfair  com- 
petition, see  10  Fed.  Stats.  Ann.  414;  1  L.  46;  3  L.  769;  8  L.  643; 
13  L.  652;  16  L.  243. 
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As  to  Injunction  by  municipal  corporation,  see  40  L.  466:  41  L. 
321,  330:  42  Lb  814;  44  L.  666;  61  L.  667. 

As  to  injunction  not  being  proper  remedy  to  prevent  tax-collector 
from  selling  property,  see  Kerr's  Cyc.  Pol.  C.  $  3693  and  note  par.  4; 
see  also  Kerr's  Cyc.  C.  C.  S  3420  and  note  pars.  106-110. 

As  to  injunction  not  lying  to  restrain  trespass  about  to  be  com* 
mitted,  unless  defendant  is  insolvent,  see  Kerr's  Cyc.  C.  C.  P. 
S  526  and  note  par.  272. 

As  to  injunction  to  prevent  cloud  on  title,  see  Kerr's  Cyc.  C.  C. 
I  3420  and  note  pars.  11-20. 

Same — ^By  execution  sale,  see  62  A.  D.  523,  524. 

As  to  injunction  to  prevent  infringement  of  trademark,  etc.,  see 
Kerr's  Cyc  C.  C.  9  991  and  note  pars.  174-200;  1  L.  46;  3  L.  769; 
8  L.  643;  13  L.  653;  16  L.  Z43. 

As  to  injunction  to  prevent  injunction  issuing,  see  3  A.  C.  966. 

As  to  injunction  to  restrain  collection  of  taxes  and  assessments, 
see  Kerr's  Cyc.  Pol.  C.  f  3693  and  note  par.  4 ;  Kerr's  Cyc.  C.  C. 
13420  and  note  pars.  106-110;  69  A.  D.  198-205;  23  A.  R.  622,  623; 
49  A.   R.   287-289;  53  A.  R.  110-113. 

As  to  injunction  to  restrain  sale  on  execution,  see  Kerr's  Cyc. 
C.  C.  P.  I  526  and  note  pars.  72-74 ;  80  L.  99. 

As  to  injunction  to  prevent  obstruction  of  highway,  see  52  A.  R. 
574-578. 

As  to  injunction  to  prevent  suits  in  another  state  to  avoid  agree- 
ments, see  56  A.   R.   663-666;   59  A.   S.   888,   884. 

As  to  insolvency  not  necessary  to  be  alleged  in  action  to  restrain 
waste,  see  Kerr's  Cyc.  C.  C.  P.  i  626  and  note  par.  812. 

Same — Of  defendant  immaterial  when  injury  irreparable,  see 
Kerr's  Cyc.   C.  C.   P.  I  626  note  pars.  317,  320. 

Same — Of  defendant  not  necessary  to  in  cases  of  trespass,  on 
mines,  timber,  and  quarries,  see  Kerr's  Cyc.  C.  C.  P.  I  526  and 
note  pars.  803,  304. 

Same — Of  defendant  not  sufficient  to  warrant,  when,  see  Kerr's 
Cyc.  C.   C.  P.  i  526  and  note  pars.  278,  279. 

As  to  Jurisdiction  and  procedure  in  injunction,  see  7  L.  300;  8  L. 
5S9;  61  L.  781. 

As  to  nature  of  the  writ  of  injunction,  see  1  Obiter  Dig.  946. 

As  to  negligence  as  bar  in  equity  to  relief  against  judgments,  see 
53  A.  S.   444-453. 

As  to  negligence  of  attorney  and  other  agents  being  no  ground 
for  relief  from  Judgment,  see  53  A.  S.  449^  460. 

As  to  power  to  grant  mandatory  injunction,  see  20  A.  D.  389-402; 
20  L..  161. 

As  to  prevention  of  continuing  injury,  see  Kerr's  Cyc.  C.  C. 
I  3420  note  pars.   125-129. 

As  to  prevention  of  execution  of  deed,  see  Kerr's  Cyc.  C.  C. 
I  3420  and  note  pars.  23-25. 
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As  to  no  preventive  relief  bein^r  grranted  to  enforce  penal  law 
except  In  cases  of  nuisance,  see  Kerr's  Cyc.  C.  c  (  3869. 

As  to  preventive  relief,  (generally,  see  Kerr's  Cyc.  C.  C.  IS  3420- 
3423  and  notes. 

As  to  remedies  for  public  nuisance,  see  Kerr's  Cyc.  C.  C.  f  3493 
and  note. 

As  to  restraining  nuisance,  see  Kerr's  Cyc.  C.  C.  I  3420  and  note 
pars.  63-68. 

As  to  restraining  prosecution  for  violating  municipal  ordinance, 
see  Kerr's  Cyc.  C.  C.  P.   I  526  and  note  par.  69. 

As  to  restraining  trespass,  see  Kerr's  Cyc.  C.  C.  {  3420  and  note 
pars.  114-124.  131,  132. 

As  to  right  of  individual  to  enjoin  public  officer,  see  3  A.  C. 
1013. 

As  io  right  to  injunction,  and  when  granted,  generally,  see  1  L. 
745;  3  L.  55;  238,  613;  6  L.  90.  855;  8  L.  488;  11  L.  577;  13  L.  311; 
15  L.  64;  20  L.  446.  752;  32  L.  831;  37  L.  783;  1  Obiter  Dig.  948. 

Same — Right  must  be  clearly  made  out,  see  1  Obiter  Dig.  949. 

As  to  specific  relief,  how  given,  see  Kerr's  Cyc.  C.  C.  9  367  and 
note. 

As  to  taxpayer  enjoining  collection  of  tax  founded  upon  fraudu- 
lent assessment,  see  Kerr's  Cyc.   Pol.   C.   13764  and  note  par.  11. 

As  to  want  of  diligence  brought  alx)ut  by  adverse  party,  see 
53  A.  S.  Rep.  451-463. 

As  to  water-rights,  in  general,  see  Kerr's  Cyc.  C.  C.  ||  1416-1432 
and  notes. 

As  to  when  final  injunctions  are  allowed,  .see  Kerr's  Cyc.  C.  C. 
f  3422  and  note. 

As  to  when  injunctions  cannot  be  granted,  see  Kerr's  Cyc.  C.  C. 
S  3423  and  note. 

As  to  when  injunction  become.^  binding,  see  55  A.  D.  722. 

As  to  when  nature  of  injury  controls  right  to  injunction  and 
solvency  is  immaterial,  see  Kerr's  Cyc.  C.  C.  P.  1 526  and  note 
par.  225. 


§5d6a.    RESTRAINI^€^  ILLGOAL  EXPENDITURE,  ETC^ 
^     OF  FinVDS,  ETC.,  OF  COUNTY,  ETC.   MAY  BE  MAINTAINED 
^  V  AGAINST  WHOM.    An  action  to  obtain  a  judgment,  restrain- 


\' 


Ing  and  preventing  any  illegal  expenditure  of,  waste  of,  or 
\l  Injury  to,  the  estate,  funds,  or  other  property  of  a  county, 
\^  town,  city  or  city  and  county  of  the  state,  may  be  maintained 
against  any  officer  thereof,  or  any  agent,  or  other  person, 
acting  in  its  behalf,  either  by  a  citizen  resident  therein,  or  by 
a  corporation,  who  is  assessed  for  and  is  liable  to  pay,  or, 
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vithin  one  year  before  the  commencement  of  the  action,  has 

paid,  a  tax  therein.     This  section  does  not  affect  any  right 

of  SLCtion  in  favor  of  a  county,  city,  town,  or  city  and  county, 

or  any  public  officer. 

Htatory:     Enacted   March    20,    1909,   Stats,   and   Amdts.    1909, 
ch.   348. 

1627.    AT   WHAT   TIME   IT   MAY   BE   GRANTED,  AND 
WHAT  IS  REQUIRED  TO  OBTAIN  IT.    An  injunction  may  be 
granted  at  any  time  before  judgment  upon  a  verified  com- 
Os4)laint,  or  upon  affidavits,  if  the  complaint  in  the  one  case,  or 
^the  affidavits  in  the  other,  show  satisfactorily  that  sufficient 
^grounds  exist  therefor.     A  copy  of  the  complaint  or  of  the 
v^  affidavits,  upon  which  the  injunction  was  granted,  must,  if 
x!.not  previously  served,  be  served  therewith.     No  Injunction 
granted  prior  to  the  trial  of  the  cause  shall  continue  in  force 
longer  than  twelve  months,  after  answer  filed,  except  by  con- 
sent of  the  parties,  unless  the  cause  has  been  set  for  trial 
upon  its  merits,  or  unless  the  party  In  whose  favor  it  was 
granted  has  sought  to  have  the  cause  so  set  for  trial,  and  the 
failure  to  set  it  has  not  been  due  to  his  fault. 

HljrtovTi  Enacted  March  11,  1872,  substantial  re-enactment  of 
§113  of  Practice  Act;  amended  March  12,  1895.  Stats,  and  Amdts. 
1895,  p.  51;  by  Code  Commission,  Act  March  8.  1901,  Stats,  and 
AmdtB.  1900-1,  p.  137,  act  held  unconstitutional,  see  history.  9  5 
ante:  amended  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  841. 

See  Kerr's  Gyc.  C.  C.  P.  for  12  pars,  annotation. 

Code  ife««loii. — 129  C.  58,  61,  61  P.  662  (construed);  132  C.  324. 
325.  64  P.  396  (referred  to);  148  C.  142,  144,  82  P.  664,  1  L.  N.  S. 
660  (how  defendant  may  move  to  vacate  or  modify  Injunction);  148 
C.  610,  620.  84  P.  166  (applied);  5  C.  A.  215,  216,  217.  89  P.  1063 
(amendment  of  section,  how  limited). 

Pmctlcc  Act  §113.-12  C.  107,  111  (construed);  19  C.  28,  34 
(referred  to);  20  C.  81,  82  (referred  to);  35  C.  52,  58,  59,  95  A.  D. 
76  (referred  to). 

As  to  service  by  sheriff,  see  Kerr's  Cyo.  Pol.  O.  HI  4175-4193 
and  notM. 

As  to  verification  of  complaint,  see  Kerr's  Cyr.  C.  C.  P.  5  116 
and  note. 

As  to  what  is  necessary  to  be  shown  by  complaint  or  afUdavits  in 
order  to  Justify  issuance  of  injunction,  see  Kerr's  Cyc.  C.  C.  P. 
I  526  and  note. 
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§528.    INJUNCllON    AFTER    ANSWER.     An   injunction 

cannot  be  allowed  after  the  defendant  has  answered,  unless 
upon  notice,  or  upon  an  order  to  show  cause;  but  in  such 
case  the  defendant  may  be  restrained  until  the  decision  of  the 
court  or  judge  granting  or  refusing  the  injunction. 

HIstoryt  Enacted  March  11,  1872,  re-enactment  of  1 114  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,   annotation. 
Code  nectlon. — 146  C.  31.  32,  33,  79  P.  512    (applied). 

Practice  Act   S  113.— 12   C.   107,   111    (cited). 

As  to  effect  of  temporary  restraining  orders,  see  Kerr's  Cyc.  C. 
C.   P.   {  530  note  pars.  25,   26. 

As  to  temporary  restraining  orders  pending  hearing  of  order  to 
show  cause,  see  Kerr's  Cyc.  C.  C.  P.  i  630  and  note  pars.  21,  23,  29. 

As  to  when  application  should  be  made  to  judge  for  temporary 
restraining  order  or  temporary  injunction,  see  Kerr's  Cyc.  C.  C.  P. 
{  527  and  note  par.  5. 


§529.  SECURITY  UPON  INJUNCTIOK.  On  granting  an 
injunction,  the  court  or  judge  must  require,  except  when  it  Ip 
granted  on  the  application  of  the  people  of  the  state,  a  county, 
or  a  municipal  corporation,  or  a  wife  against  her  husband,  a 
written  undertaking  on  the  part  of  the  applicant,  with  suffi- 
cient sureties,  to  the  effect  that  he  will  pay  to  the  party 
enjoined  such  damages,  not  exceeding  an  amount  to  be  speci- 
fied, as  such  party  may  sustain  by  reason  of  the  injunction.  If 
the  court  finally  decides  that  the  applicant  was  not  entitled 
thereto. 

[Exception  to  sureties  —  Effect  of  failure  to  Justify.]  Within 
five  days  after  the  service  of  the  injunction,  the  person  en- 
joined may  except  to  the  sufficiency  of  the  sureties,  and 
unless  within  five  days  thereafter,  upon  notice  of  not  less 
than  two  days  to  the  person  enjoined,  such  sureties,  or  others 
in  their  place,  justify  before  a  judge  of  the  court  or  county 
clerk  at  a  time  and  place  designated  in  such  notice,  the  order 
granting  the  Injunction  must  be  dissolved. 

HlMtoryi  Enacted  March  11.  1872,  re-enactment  of  I  115  of 
Practice  Act;  amended  March   30.   1874,  Code  Amdts.   1878-4.  d. 
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405;  April  15,  1880.  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  62;  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  137,  act  held  unconstitutional,  see  history,  §  5  ante;  amended 
March  16.  1907.  Stats,  and  Amdts.  1907.  p.  342. 

See  Kerr's  Cyc.  C.  C.  P.  for  62  pars,  annotation. 

Co«e  accUoB. — 54  C.  81,  83  (applied);  64  C.  629,  626,  2  P.  418.  484 
(referred  to);  77  C.  483,  486,  20  P.  26.  27  (cited);  92  C.  144,  147,  28  P. 
219.  220  (applied);  97  C.  637,  643.  32  P.  711  (construed);  146  C.  31, 
32.  79  P.   612   (applied). 

Pr«ctlce  Aet  {  115.— 1  C.  396,  397  (citlns  Practice  Act  of  1850, 
1120);  10  C.  347,  361  (applied);  12  C.  107.  Ill   (applied). 

As  to  bonds  of  executors,  etc..  and  justification  of  sureties  thereon. 
see  Kerr's  Cyc.  C.  C.  P.  f  1393  and  note. 

As  to  corporations  being  sureties  on  undertakings,  see  Kerr's 
Cyc.   C.  C.  P.   f  1056  and  note. 

As  to  court  commissioner's  power  to  take  bonds,  etc.,  and  examine 
sureties,  see  Kerr's  Cyc.  C.  C.  P.  S  259  subd.  3  and  note. 

As  to  exception  to  sureties  and  proceedings  thereon  in  action  of 
claim  and  delivery,  see  Kerr's  Cyc.  C.  C.  P.  I  513  and  note. 

As  to  extension  of  time  for  justification  of  surety,  see  Kerr's 
Cyc.   C.   C.  P.   {  495  and  note;  also  S  1054  and  note. 

As  to  Justification  of  defendant's  sureties  in  action  of  claim 
and  delivery,  see  Kerr's  Cyc.  C  C.  P.  SI  516-532  and  notes. 

As  to  Justification  of  sureties  in  proceeding  for  arrest  and  ball, 
see  Kerr's  Cyc.   C.    C.   P.    f  496   and   note. 

As  to  Justification  of  sureties  on  undertaking  on  attachment,  see 
Kerr's   Cyc.    C.   C.   P.    |  539   and   note. 

As  to  people  of  state  not  required  to  give  bond  when  state  is 
party,  see  Kerr's  Cyc.  C.  C.  P.   f  1058  and  note. 

As  to  power  of  court  commissioners  to  take  and  approve  under- 
takings and  to  examine  sureties  thereon,  see  Kerr's  Cyc.  C.  C.  P. 
1 259   sul>d.   3   and   note. 

As  to  quallflcatons  of  sureties,  generally,  see  Kerr's  Cyc.  C.  C.  P. 
f  1057  and  note. 

As  to  requisites  of  undertakings  mentioned  In  this  code,  see 
Kerr's  Cyc.   C.  C.  P.   I  1057  and  note. 

As  to  undertaking  being  delivered  to  defendant  on  dismissal  of 
action,  see  Kerr's  Cyc.  C.  C.  P.  {  581  subd.  1  and  note. 

As  to  undertaking  by  plaintiff  in  action  of  claim  and  delivery, 
see  Kerr's  Cyc.   C.   C.   P.    S  512  and  note. 

As  to  undertaking  on  appeal,  generally,  see  Kerr's  Cyc.  C.  C.  P. 
II  941-949  and  notes. 

As  to  undertaking  on  attachment,  see  Kerr's  Cyc.  C.  C.  P.  I  539 
and  note. 
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§580.    ORDER    TO    SHOW    CAUSE    WHY    INJUNCTION 

SHOULD  NOT  BE  GRANTED.    If  the  court  or  judge  deem  It 

proper   that   the   person,   sought   to   be   enjoined,   should   be 

heard  before  granting  the  injunction,  an  order  may  be  made 

nY'     requiring  cause  to  be  shown,  at  a  specified  time  and  place, 

J       why  the  injunction  should  not  be  granted,  and  the  defendant 

\        may,  in  the  meantime,  be  restrained. 

[Injunction  to  preYcnt  dlyersion,  etc,  of  water  —  Bend  by 
defendant.]  In  all  actions  which  may  be  hereafter  brought 
when  an  injunction  or  restraining  order  may  be  applied  for 
to  prevent  the  diversion,  diminution  or  increase  of  the  flow 
of  water  in  its  natural  channels,  to  the  ordinary  flow  to  which 
the  plaintiff  claims  to  be  entitled,  the  court  shall  first  require 
due  notice  of  the  application  to  be  served  upon  the  defendant, 
and  upon  the  hearing  thereof,  if  it  be  made  to  appear  to  the 
court  that  plaintiff  is  entitled  to  the  injunction,  but  that  the 
issuance  thereof  pending  the  litigation  will  entail  great 
damage  upon  defendant,  and  that  plaintiff  will  not  be  greatly 
damaged  by  the  acts  complained  of  pending  the  litigation  and 
can  be  fully  compensated  for  such  damages  as  he  may  suffer, 
the  court  may  refuse  the  injunction  upon*  the  defendant  giving 
a  bond  such  as  is  provided  for  in  section  five  hundred  and 
thirty-two;  and  upon  the  trial  the  same  proceedings  shall  be 
had,  and  with  the  same  effect  as  in  said  section  provided. 

Hliitoryi  Enacted  March  11,  1S72,  re-enactment  of  1 116  of 
Practice  Act:  amended  March  24,  1887,  Stats,  and  Amdts.  1886-7, 
pp.  240,  241;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  137,  act  held  unconstitutional,  see  history,  f  5 
ante;  amended  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  342. 

See  Kerr's  C.  C.  P.  for  34  pars,  annotation. 

Code  Meetlon. — 64  C.  296,  297,  30  P.  849  (erroneously  cited  for 
$  538  post) ;  70  C.  85,  86,  11  P.  508,  509  (applied) ;  75  C.  434,  441,  17  P. 
442.  445  (erroneously  cited  for  S  580  post) ;  101  C.  216,  218,  35  P. 
651  (construed);  110  C.  433.  438,  52  A.  S.  Ill,  42  P.  910  (referred 
to);   146  C.  31.   33,   79  P.   512    (applied). 

Prnctlee  Act   §  116.— 15   C.   107,   109    (referred   to). 

As  to  right  to  final  Injunction,  see  Kerr's  Cyr.  C.  C.  P.  S  526 
note  par.  39. 

As  to  temporary  injunction  to  he  dissolved  where  answer  fully 
denies  all  equities  of  complaint  where  motion  is  heard  on  bill  and 
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answer  alone,  see  Kerr's  Cyc.  C.  C.  P.  I  532  and  note  pars.  7-10, 
19.  20.  39. 

As   to   imdertiikings  griven   for  issuance  of  temporary   restraining 
orders,  see  Kerr's  Cyc.  C.  C.  P.  f  529  note  pars.   45,  48.  49,  51. 


S  Ml*  INJUHGTIOK  TO  BUflPEKB  BUSINESS  OF  A  COIU 
PO&ATION,  HOW  ANB  B¥  WHOM  GHANTSD.  An  injimc- 
tion  to  suspend  the  general  and  ordinary  businesa  of  a  cor* 
poration  cannot  be  granted  withoat  due  notice  of  the  applica- 
tion therefor  to  the  proper  officers  or  managing  agent  of  the 
corporation,  ezc^t  when  the  people  of  this  state  are  a  party 
to  the  proceeding. 

History t  Enacted  March  11,  1872,  substantial  re-enactment  of 
1117  of  Practice  Act;  amended  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  138,  act  held  unconstitu- 
tional, see  history,  |  6  ante;  amended  March  IS,  1907,  Stats,  and 
Amdts.  1907.  p.  342. 

See  Kerr's  Cyc  C.  C.  P.  for  8  pars,  annotation. 

65  C.  187,  189,  3  P.  628,  629  (referred  to);  66  C.  161,  163,  4  P. 
1147  (applied);  66  C.  311,  314.  6  P.  490  (construed);  110  C.  129,  14r», 
42  P.  561  (applied):  125  C.  296,  299  (erroneously  cited  for  f  581). 

57  P.    1006.  1007   (correct  citation). 

As  to  abuse  of  discretion  of  court  in  staying  hearing  after 
Issuance  of  temporary  restraining  order  against  mining  company, 
see  Kerr's  Cyc.  C.  C.  P.  f  580  and  note  par.  27. 


1512.    MOTION  TO  YACATE  OB  MODIFY  INJUNCTION. 

If  an  injunction  is  granted  without  notice  to  the  person  en- 
Joined,  he  may  apply,  upon  reasonable  notice  to  the  judge  who 
granted  the  Injunction,  or  to  the  court  in  which  the  action 
was  brought,  to  dissolve  or  modify  the  same.  The  applica- 
tion may  be  made  upon  the  complaint  or  the  affidavit  on  which 
the  injunction  was  granted,  or  upon  affidavit  on  the  part  of 
the  person  enjoined,  with  or  without  the  answer. 

[Hearing  vpoB  affidavit,  when.]  If  the  application  is  made 
upon  affidavits  on  the  part  of  the  person  enjoined,  but  not 
otherwise,  the  person  against  whom  the  application  is  made 
may  oppose  the  same  by  affidavits  or  other  evidence  in  addi- 
tion to  that  on  which  the  injunction  was  granted. 
Kerr's  C.  C.  P.— 24  369 
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[Injanction,  etc^  regarding  dlTersloSy  etc,  of  water  —  Bond 
for  damages.]  In  all  actions  pending,  or  which  may  here- 
after be  brought,  wherein  an  injunction  or  restraining  order 
has  been  or  may  be  granted  or  applied  for,  to  prevent  the 
diversion,  pending  the  litigation,  of  water  used,  or  to  be  used, 
for  irrigation  or  domestic  purposes  only,  if  it  be  made  to 
appear  to  the  court  that  great  damage  will  be  suffered  by  the 
person  enjoined,  in  case  the  injunction  is  continued,  and  that 
the  person  in  whose  behalf  it  issued  can  be  fully  compensated 
for  any  damages  he  may  suffer  by  reason  of  the  continuance 
of  the  acts  enjoined  during  the  pendency  of  the  litigation,  the 
court  in  its  discretion,  may  dissolve  or  modify  the  injanction, 
upon  the  person  enjoined  giving  a  bond  with  sureties  to 
be  approved  by  the  judge,  and  in  such  amount  as  may  be 
fixed  by  the  court  or  judge,  conditioned  that  such  enjoined 
person  will  pay  all  damages  which  the  person  in  whose  ibehalf 
the  injunction  issued  may  suffer  by  reason  of  the  continuance, 
during  the  litigation,  of  the  acts  complained  of. 

[Damages  to  be  ascertained  on  trial--Jndgment— Suit  on 
bond.]  Upon  the  trial  the  amount  of  such  damages  must  be 
ascertained,  and  in  case  judgment  is  rendered  for  the  per- 
son in  whose  behalf  the  injunction  was  granted,  the  amount 
fixed  as  such  damages  must  be  included  in  the  Judgment, 
together  with  reasonable  attorney's  fees.  In  any  suit  brought 
on  the  bond,  the  amount  of  such  damages  as  fixed  in  said 
judgment  is  conclusive  on  the  sureties. 

Hiiitoryt  Enacted  March  11,  1872,  re-enactment  of  I  118  of 
Practice  Act;  amended  March  24,  1887,  Stats,  and  Amdts.  1886-7. 
p.  241;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  138,  act  held  unconstitutional,  see  history,  f  5  ante; 
amended  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  842. 

See  Kerr's  Cyc.  C.  C.  P.  for  45  pars,  annotation. 

Code  aectlon. — 72  C.  270,  271.  275.  13  P.  690,  691.  692,  693  (con- 
strued); 183  C.  335.  337,  65  P.  740  (construed):  134  C.  376.  877.  66 
P.  316  (cited);  147  C.  724,  82  P.  370  (evident  purpose  of  section 
is  to  empower  court  to  dissolve  injunction  only  after  notice  to 
plaintiff);  148C.  142,  144,  82  P.  664,  1  L.  N.  S.  660  (referred  to): 
150  C.  285,  288,  89  P.  85  (after  a  court  has  grranted  a  preliminary 
injunction,  it  can  be  dissolved  or  modified  only  under  this  section); 
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2  C.  A.  540,  544,  84  P.  29C  (If  an  injunction  Is  icranted  after  notice 
it  cannot  be  dissolved  until  after,  or  upon,  the  trial  of  the  case 
upon  its  merits). 

Practice  Act  i  118.— 12  C.  440.  448  (referred  to) ;  14  C.  544,  651 
(coiutrued):  16  C.  83,  86  (construed);  22  C.  479  (applied);  23  C. 
464.  468  (applied);  S3  C.  385,  390.  391  (referred  to);  35  C.  52,  58, 
59.  95  A.  D.  76  (construed). 

As  to  amended  complaint  betn^  Itself  an  affidavit,  see  Kerr's 
Cyc.  C.  C.  P.  I  627  and  note  par.  4. 

As  to  service  of  affidavits  upon  which  temporary  injunction  was 
granted,   see  Kerr's  Cyc.  C.   C.  F.   S  527  and  note. 

As  to  vacatiner  orders  made  out  of  court  without  notice,  see 
Kerr's  C?yc.  C.  C.  "P.  I  937  and  note. 


«  583.  WHEN  TO  BE  YACATED  OR  MODIFIED.  If  upon 
such  application  it  satisfactorily  appear  that  there  is  not 
sofflcient  ground  for  the  injunction,  it  must  be  dissolved; 
or  if  it  satisfactorily  appear  that  the  extent  of  the  injunction 
is  too  great,  it  must  be  modified. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  9119  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

103  C.  641,  644.  37  P.  648   (erroneously  cited  for  |  537). 

As  to  apj>eals  from  an  order  granting  or  dissolving  an  injunction, 
see  Kerr's  Cyc.  C.  C.  P.  |  989  subd.  3  and  note. 

As  to  final  Judgment  and  no  modification  of  same,  see  Kerr's 
Cyc.  C.  C.  P.  I  636  and  note  par.  38. 

As  to  when  preliminary  injunction  should  be  dissolved,  see  Kerr's 
Cyc.  C.   C.   P.   I  532  and  note. 


CHAPTER   IV. 

ATTACHMENT. 

I  537.     Attachment,  when  and  in  what  cases  may  issue. 

f  538.     Affidavit  for  attachment,  what  to  contain. 

i  539.     Undertaking  on  attachment. 

1 640.     Writ,  to  whom  directed  and  what  to  state. 

f  541.     Shares  of  stoclE  and  debts  du9  defendant,  how  attached 

and  disposed  of. 
I  542.     How  real  and  personal  property  shall  be  attached. 
i  542a.  Attachment,  of  real  estate.    Duration  of  lien. 
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i  543.     Attorney   to   give   written   Instructions   to   sheriff   what 

to  attach. 
f  544.     Garnishment,   when   grarnlshee  liable  to  plaintiff. 
%  545.     Citation  to  grarnlshee  to  appear  before  a  court  or  judge. 
{  546.     Inventory,   how  made.     Party  refusing  to  give  memor- 
andum may  be  compelled  to  pay  costs. 
S  547.     Perishable   property,   how   sold.     Accounts   without   suit 

to  be  collected. 
S  548.     Property   attached   may   be   sold  as  under   execution,    if 

the  interest  of  the  parties  require. 
i  549.     "When  property  claimed  by  a  third  party,  how  tried. 
8  550.     If  plaintiff  obtains  judgment,  how  satisfied. 
8  551.     When  there  remains  a  balance  due,  how  collected. 
I  552.     When  suits  may  be  commenced  on  the  undertaking. 
$  553.     If  defendant   recover   judgment,   what   the   sheriff   is    to 

deliver. 
8  554.     Proceedings  to  release  attachment,  before  whom  taken. 
8  555.     Attachment,  in  what  cases  it  may  be  released  and  upon 

what  terms. 
8  556.     When  a  motion   to  discharge  attachment  may  be  made 

and  upon  what  grounds. 
8  557.     When  motion   made  on  affidavit,  it  may  be  opposed  by 

affidavit. 
8  558.     When  writ  must  be  discharged. 
8  559.     When   writ  to  be  returned. 
8  560.     Release  of  real  property  from  attachment. 

§587.  ATTACHMENT,  WHEN  AND  IN  WHAT  CASES 
MAT  ISSUE.  The  plaintiff,  at  the  time  of  issuing  the  sum- 
mons, or  at  any  time  afterward,  may  have  the  property  of 
the  defendant  attached,  as  security  for  the  satisfaction  of 
any  Judgment  that  may  be  recovered,  unless  the  defendant 
give  security  to  pay  such  judgment,  as  in  this  chapter  pro- 
vided, in  the  following  cases: 

1.  In  an  action  upon  a  contract,  express  or  implied,  for 
the  direct  payment  of  money,  where  the  contract  is  made  or 
is  payable  in  this  state,  and  is  not  secured  by  any  mort- 
gage or  lien  upon  real  or  personal  property,  or  any  pledge 
of  personal  property;  or,  if  originally  so  secured,  such 
security  has,  without  anj  act  of  the  plaintiff,  or  the  person 
to  whom  the  security  was  given,  become  valueless. 

2.  In  an  action  upon  a  contract,  express  or  implied,  against 
a  defendant  not  residing  in  this  state. 
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3.  In  an  action  against  a  defendant,  not  residing  in  this 
state,  to  recover  a  sum  of  money  as  damages,  arising  from 
an  injury  to  property  in  this  state,  in  consequence  of  negli- 
gence, fraud,  or  other  wrongful  act. 


t  Enacted  March  11,  1872,  re-enactment  of  S  120  of 
Practice  Act  as  amended  1860;  amended  March  24,  1874,  Code 
Amdta.  1873-4,  p.  306;  March  20.  1905,  Stats,  and  Amdts.  1905, 
p.  433,  by  adding  third  paragraph. 

See  Kerr's  Cyc.  C.  C.  P.  for  193  pars,  annotation. 

Co^e  aeetloH. — 55  C.  501  (subd.  1  applied,  but  not  cited);  65  C. 
3«0.  361,  4  P.  206,  207  (construed);  78  C.  34,  89,  12  A.  S.  17,  20  P. 
147,  149  (cited);  80  C.  104,  107,  22  P.  64.  65  (construed);  82  C.  600, 
602,  23  P.  134,  136  (construed);  82  C.  631,  632,  23  P.  56,  57,  7  L. 
127  (construed);  84  C.  154,  157,  23  P.  1086,  1087  fconstnied  with 
§726  post);  90  C.  101.  102.  27  P.  49,  50  (cited);  97  C.  93,  95.  100, 
33  A.  8.  163,  31  P.  846  (construed  with  I  322  C.  C.  and  S  3  art.  XTI) ; 
97  C.  203,  204.  207,  31  P.  1126,  32  P.  316  (construed  with  |  671  post 
prior  to  amendment  of  1895);  99  C.  9,  12,  13,  33  P.  741,  742  (con- 
strued); 101  C.  106,  106.  36  P.  432,  873  (construed);  103  C.  641.  644, 
37  P.  648  (erroneously  cited  as  $  533) ;  107  C.  482.  485,  40  P.  804 
(applied);  113  C.  476,  477,  45  P.  815  (construed);  119  C.  192,  195. 
43  P.  56,  61  P.  195  (cited);  120  C.  407,  410,  62  P.  718  (cited);  122 
C.  144.  148,  64  P.  600  (construed  with  act  of  March  7.  1878,  Stats. 
1878  p.  126) ;  132  C.  126,  12f.  64  P.  120  (construed  with  |  540  post) ; 
137  C.  646.  648,  649,  70  P.  732  (construed  with  5§  538,  540);  139  C. 
638,  639,  640,  73  P.  684  (construed);  142  C.  134,  137.  138.  75  P.  653 
(construed) ;  144  C.  786,  788,  78  P.  240  (construed  with  $  412  ante) ; 
146  C.  Td9,  742,  81  P.  128  (construed  with  other  sections);  150  C. 
567,  606.  89  P.  388  (issuance  of  writs  to  different  counties  at  dif- 
ferent times);  1  C.  A.  617,  618,  82  P.  982  (applied);  173  U.  8.  123, 
129.  43  Li.  ed  687,  639,  640  (slnallar  statute  of  Arizona  construed 
and  applied  according  to  the  construction  given  to  the  California 
statute  by  the  California  court). 

Praetlcc  Act  {  120.— 6  C.  277,  281  (construed  with  |  134  ante  and 

I  552  post) ;  8  C.  260,  267,  68  A.  D.  318  (remedy  does  not  exist  in 
case  the  contract  is  secured  by  mortgage) ;  9  C.  538,  552  (construed) ; 
32  C.  65,  58  (construed);  33  C.  161,  166  (construed);  35  C.  199,  202 
(construed);  37  C.  121,  131,  99  A.  D.  256  (cited);  45  C.  3,  6  (applied). 

Ab  to  act  of  1878  relating  to  trespassing  animals  being  super- 
seded by  estray  law,  see  Hen.  O.  L.,  p.  441. 

As  to  actions  against  foreign  corporations,  see  Kerr's  Cyc.  C.  C. 
I  406  and  note. 

As  to  advice  of  counsel,  see  90  A.  D.  439. 

Ab  to  affidaYlt  in— Amendment  of,  see  31  L.  422. 
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Same — Concerning  security,   see  Kerr's   Cyc.   C.   C.   P.   fi  538   and 
note. 

As   to   allowance,   dissolution   and   discharge   of   attachment,    see 
1  Obiter  Dig.   187. 

As  to  amendment  of  complaint,  etc.,  in  attachment  proceedings, 
see  61  A.  D.  125-127;  8  A.  S.  311. 

As  to  application  of  doctrine  of  relation  in  attachment  cases,  see 
15  A.  D.  253;  39  A.  D.  607;  brief  58  L.  881. 

As  to  assignment  of  cause  of  action  of  malicious  prosecution,  see 
Kerr's  Cyc.   C.  C.   |  954  and  note  pars.   37,  38. 

As  to  attachment  by  federal  court  to  obtain  Jurisdiction,  see 
6  L.  252. 

As  to  attaching  creditor  being  purchaser  for  value,  see  brief  58 
L.  881. 

As  to  attachment  In  actions  to  collect  license,  see  Kerr's  Cyc. 
C.  C.  i  3360  and  note. 

As  to  attachment  in  Justices'  courts,  see  Kerr's  Cyc.  C.  C.  P. 
f  816  et  seq.  and  notes. 

As  to  attachment  In  suit  for  breach  of  promise  of  marriage,  see 
note  59  L.  954-966;  brief  59  L.  954. 

As  to  attachment  lien  as  encumbrance  on  real  property,  see 
Kerr's  Cyc.  C.  C.   1 1114  and  note. 

As  to  attachment  lien  as  vested  right,  see  brief  58  L.  880,  881. 

As  to  attachment  not  being  conveyance,  see  Kerr's  Cyc.  C.  C. 
S  1215  and  note. 

As  to  attachment  of  property  in  hands  of  receiver,  see  Kerr's 
Cyc.  C.  C.  P.  S  541  and  note. 

As  to  attachment  of  property  of  non-resident,  see  85  A.  S. 
924.  925;  61  A.  S.  494;  10  L.  506;  19  L..  565;  brief  36  Li.  550. 

As  to  attachment  of  property  of  non-resident  In  case  where  serv- 
ice of  summons  is  by  publication,  being  due  process  of  law,  see 
brief  44  L.  101. 

As  to  attachment  of  trespassing  animals,  see  Kerr's  Cyc.  C.  C.  P. 
I  537  note  par.  193. 

As  to  attachment  of  trust  property,  see  Kerr's  Cyc.  C.  C.  P. 
S  541  and  note. 

As  to  attachment  of  vessels  for  injuries  committed  by  such  ves- 
sels to  persons  or  property  In  this  state,  see  Kerr's  Cyc.  C.  C.  P. 
I  831  subd.  6  and  note. 

As  to  attorney's  fees  as  damages,  see  Kerr's  Cyc.  C.  C.  S  3229 
and  note  par.  13;  §  3300  and  note  par.  6;  S  3333  and  note  par.  6; 
and  5  3336  and  note  par.  15";  10  A.  C.  954;  77  A.  D.  155-160. 

As  to  bond  In — Damages  for  wrongful  attachment,  see  45  L. 
334;  52  L.  54;  62  L.  442. 

As  to  chattel  mortgage,  when  void  as  to  third  parties,  see  Kerr's 
Cyc.  C.  C.  I  2957  and  note. 

As  to  computing  time  on — First  and  last  day,  see  49  L.  223. 
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Ab  to  construction  of  attachment  laws,  see  brief  8  L.  728;  23  L. 
446;  34  L.   248. 

As  to  contracts,  express  or  implied,  see  Kerr's  Cyc.  C.  C.  If  1619- 
1621  and  note. 

As  to  counter-bond  to  prevent  levy  of,  see  Kerr's  Cyc.  C  C.  P. 
I  540  and  note. 

As  to  cross-complaint  for  malicious  attachment  beiner  permissible 
in  attachment  suit,   see  68  A.  S.   266.  267. 

As  to  definition  and  effect  of  garnishment,  see  Kerr's  Cyc.  C. 
C.  P.  I  544  and  note. 

As  to  determination  of  priority  of  liens  on  motion  in  attachment 
suit,  see  Kerr's  Cyc.  G.   C.   P.    $  550  and  note  par.   6. 

As  to  dlschaiKe  of  irresrular  or  Improper  attachment  on  motion 
of  defendant,  see  Kerr's  Cyc.  C.  C.  P.  {  656  and  note. 

As  to  discharge  upon  giving  delivery  bonds,  see  Kerr's  Cyc.  C.  C. 
P.   II  540,   564,   555  and  notes. 

As  to  dissolution  of  by  death,  see  80  A.   D.  139-143. 

As  to  duties  of  collecting  a«rent,  see  Kerr's  Cyc.  C.  C.  I  2021 
and  note. 

As  to  effect  of  attachment  lien  upon  other  liens,  see  50  L.  714-722. 

As  to  eiffect  of  bankruptcy  of  defendant,  see  39  A.  D.  610;  80 
A.  D.  142. 

As  to  effect  of  death  of  defendant  upon  lien  of  attachment,  see 
Kerr's  Cyc.  C.  C.  P.  I  385  and  note;  i|  686,  1505  and  notes. 

Ab  to  effect  of  grant,  see  Kerr's  Cyc.  C.  C.  1 1107  and  note. 

As  to  effect  of  prior  unrecorded  chattel  mortgage,  see  brief 
58  Is.  8S1. 

As  to  effect  of  proceedings  in  insolvency  in  another  state  upon 
right  of  creditors  of  insolvent  to  attach  property  in  this  state,  see 
55  A.  R.  132-186;  8  A.  S.  53;  28  L.  33-46;  brief  25  L.  821,  822. 

As  to  effect  on  attachment  lien  of  bill  to  sequestrate  property 
of  insohrent  corporation  and  wind  up  its  affairs,  see  brief  10  L.  743. 

As  to  exemplary  damages,  see  28  A.  S.  879;  68  A.  S.  277-280; 
also  Kerr's  Cyc.  C.  C.  1 3294  and  note. 

Ab  to  exemptions — Generally,  see  Kerr's  Cyc.  C.  C.  P.  §|  541,  690 
and  notes. 

Same — ^Liability  for  evasion  of  by  suit  in  another  state,  see  36 
I^  682. 

Same — Of  laborer's  wages,  see  18  Li.  309;  18  L.  5S6. 

Same — Of  money  "due"  or  "to  be  paid"  includes  money  after 
payment,  see  7  A.  C.  755. 

Same— Of  pension  money  or  lands  purchased  with,  see  5  Fed. 
Stats.  Ann.,  567  note;  8  L.  219. 

As  to  extinction  of  liens,  see  Kerr's  Cyc.  C.   C.  S  2909  and  note. 

As  to  extinction  of  liens  by  lapse  of  time,  see  Kerr's  Cyo.  C. 
C.  I  2911  and  note. 

As  to  fraud-— As  ground  of  attachment  under  statutes,  see  30 
L.  465-490. 
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Same — As  srround  of  attacking:  attachment,  by  creditors,  see  35 
L.  779. 

As  to  garnishment,  see  Kerr's  Cyc.  C.  C.  P.  H  542-545  and  notes. 

As  to  general  rule  that  there  can  be  no  Hen  by  operation  of 
law  until  time  at  which  obligation  to  be  secured  thereby,  ouipht 
to  be  performed,  see  Kerr's  Cyc.  C.  C.  i  2882  and  note. 

As  to  injunction — In  aid  of  attachment,  see  20  L.  446. 

Same — In  favor  of  attaching  creditors,  see  30  L.  127. 

Same — Prohibiting    attachment   in    another   state,    see   21   L.    75. 

As  to  how  creditors  may  question  validity  of  attaehment,  see 
35  L.  771-775. 

As  to  injunction,  see  Kerr's  Cyc.  C.  C.   |  3420  and  note. 

As  to  injunction  against  attachment  in  other  state,  see  21  1m  75. 

As  to  injunction  against  Judgments  in  garnishment  proceedings, 
see  30  L.  360-368. 

As  to  injunction  in  aid  of  attachment,  see  20  L.  446»  447. 

As  to  injunction  to  prevent  attachment  of  non-resident  debtor, 
see  note  19  L.  580;  brief  27  L.  651. 

As  to  injunction  to  prevent  illegal  attachment,  see  brief  27  Li. 
651. 

As  to  irregularities  and  defects  which  will  avoid  on  attachment, 
see  79  A.  D.  164-174. 

As  to  issuing  writ,  see  Kerr's  Cyc.  C.  C.  P.  I  539  and  note  pars. 
39-45. 

As  to  Judgment  in  attachment  proceedings  where  service  con- 
structive against  non-resident,   see  50  L.   588. 

As  to  Jurisdiction  acquired  by  attachment  of  non-resident's 
property,  see  note  76  A.  S.  800-805;  10  L.  505;  45  Li.  258:  brief 
14  L.  468. 

As  to  levy  of  attachment—What  essential  to,  see  21  A.  D.  677-680; 
1  Obiter  Dig.  187. 

As  to  liability  to  attachment  of  cars  of  foreign  railroad  com- 
pany, see  2  A.  C.  439;  9  A.  C.  440. 

As  to  liability  of  principal  for  attachment  levied  by  agent,  see 
68  A.   8.   275. 

As  to  lien  of  common  carrier,  see  Kerr's  Cyc.  C.  C.  S  2191  and 
note. 

As  to  liens  in  general,  see  Kerr's  Cyc.  C.  C.  $fi  2872-2892  and  notes. 

As  to  lien  of  attachment,  origin  and  general  nature,  see  39  A.  D. 
609-611;  1  Obiter  Dig.  187. 

As  to  lien  of  mechanic  on  contract  price  due  from  owner  to 
contractor  on  giving  the  owner  prescribed  notice  of  claim,  and 
its  priority  over  garnishment  of  owner,  see  Kerr's  Cyc.  C.  C.  P. 
{  1184  and  note. 

As  to  lien  transferring  no  title,  see  Kerr's  Cyc.  C.  C.  {  2888 
and  note. 

As  to  limitation  of  actions  for  malicious  prosecution,  see  Kerr's 
Cyc.   C.   C.   P.   I  339  subd.   1  and  note. 
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As  to  limitation  of  actioiu  for  taking,  detaining,  or  injuring 
goods  or  chattels,  see  Kerr's  Cyc.  C.  C.  P.  I  338  subd.  3  and  note. 

As  to  limitation  of  relief  to  property  attached,  in  action  against 
non-resident,  not  personally  served  within  state,  see  brief  58  L.  173. 

As  to  malicious  attachment  and  damages  therefor,  see  14 
A.  D.  600.  601;  66  A.  D.  687;  81  A.  D.  467.  476-480;  90  A.  D.  439; 
60  A.  R.  488,  489;  68  A.  S.  266-280;  86  A.  S.  400-402. 

As  to  malicious  prosecution,  see  Kerr's  Cyc.  C.  C.  |  43  and  note 
pars.  91-18&. 

As  to  measure  of  damages  for  torts,  see  Kerr's  Cyc.  C.  C.  f  8333 
and  note. 

As  to  mechanics'  lien,  see  Kerr's  Cyc.  C.  C.  P.  I  1183  and  note. 

As  to  money  In  olllcer^s  hands — -Whether  subject  to  attachment, 
see  55  A.  D.  264. 

As  to  origin  and  general  nature  of  attachment  lien,  see  39  A.  D. 
606-609;   1  Obiter  Dig.   185. 

As  to  order  of  satisfaction  after  judgment,  see  Kerr's  Cyc.  C.  C.  P. 
i  S50  and  note. 

As  to  parties  liable  where  void  writs  i^alnst  same  defendant  have 
been  placed  in  hands  of  ofRcer  by  several  attaching  creditors, 
see  68  A.  8.  270. 

As  to  pledge,  see  Kerr's  Cyc.  C.   C.   If  2986  et.  seq.  and  notes. 

As  to  postponement  of  lien  of  prior  attachment  when  obtained 
on  false  grounds,  see  brief  55  L.  283. 

As  to  preference  in  favor  of  partnership  creditors  over  creditors 
of  individual  partner,  regardless  of  time  of  levy,  see  43  A.  S.  370- 
372;  57  A.  S.  443;  Kerr's  Cyc.  C.  C.  S  2405  and  note  pars.  6-14. 

As  to  priority  on— Generally,  see  12  L.  848;  20  L.  392;  29  L. 
234;  67  L.  656. 

Same — Of  assignee  for  benefit  of  creditor,  see  Kerr's  Cyc.  C.  C. 
P.  I  641  and  note;  also  Kerr's  Cyc.  C.  C.  I  3076  and  note  pars.  28-36. 

Same — Of  claims  against  vessels,  see  Kerr's  Cyc.  C.  C.  P.  $§  813, 
825  and  notes. 

Same — Of  lien  for  salary  and  wages,  see  Kerr's  Cyc.  C.  C  P. 
1 1206   and  note. 

As  to  priority  of  liens,  see  Kerr's  Cyc.  C.  C.  §S  2897-2899  and 
notes. 

As  to  priority  of  mechanics'  lien  over  attachment,  see  Kerr's 
Cyc.  C  C.  P.  1 1186  and  note. 

As  to  priority  of  title  under  unrecorded  deed,  see  21  A.  D.  703; 
also  Kerr's  Cyc.  C.  C.  {  1214  and  note  par.   15. 

As  to  probable  cause,  see  81  A.  D.  477,  478:  68  A.  S.  278. 

As  to  proceedings  In  attachment  and  garnishment  being  .qperlal 
statutory  proceedings,   see  10   L.    505;   brief  23    L.    445. 

As  to  property  subject  to  attachment — As  to  generally,  see  Kerr's 
Cyc.  C.  C.  P.  8  541  and  note:  6  L.  226:  10  L.  529:  22  L.  215,  25 
L.   645;  26  L.  593;  55  L.  796;  64  L.  501. 
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Same — As  to  property  In  the  custody  of  the  law,  see  10  L.   529. 

Same — As  to  property  in  hands  of  assignee  for  benefit  of  credi- 
tors, see  26  L.  593;   55  L.   796. 

As  to  receiptor  for  property  attached — ^When  may  show  it  is 
not  the  property  of  the  defendant,  see  25  A.  D.  426-430. 

As  to  relation  of  receivers  to  pre-existing  liens  and  the  remedies 
for  their  enforcement,  see  71  A.  S.  352-384. 

As  to  release  of  lien  by  conveyance,  see  Kerr's  Cyc.  C.  C.  f  2910 
and  note. 

As   to  residence,   see  Kerr's  Cyc.   Pol.   C.   I  52  and   note. 

As  to  residence  of  foreign  Insurance  company  doing  business  in 
this  state,  see  brief  36  L.  640:  42  li.  285;  48  L.  453. 

As  to  right  of  attachment  creditor  of  individual  partner  to  inter- 
vene in  action  for  settlement  of  partnership  affairs,  see  71  A.  S.  736. 

As  to  right  of  attachment  in  breach  of  promise  cases,  see  59 
L.  954. 

As  to  right  of  attachment  plaintiff  to  try  question  whether 
grantees'   title  is  good  against  attachment,  see  10  L.   505. 

As  to  right  of  creditors  to  question  validity  of  attachment,  see 
35  L.  765-788. 

As  to  right  of  plaintiff  to  recover  from  telegraph  company  for 
loss  of  attachment  and  consequent  loss  of  debt  by  failure  of  com- 
pany to  transmit  telegram  instructing  plaintiff's  agent  to  attach, 
see  9  A.  R.  153. 

As  to  right  of  state  to  attach,  see  18  A.  D.  207. 

As  to  transfer  of  attached  property  subject  to  lien,  see  35  A.  D. 
302;  39  A.   D.  608;  46  A.  D.   264. 

As  to  vendor's  lien,  see  Kerr's  Cyc.  C.  C.  ii  3046,  3047  and  notes. 

As  to  waiver  of  lien  by,  see  50  L.  714. 

As  to  what  constitutes  a  mortgage,  see  Kerr's  Cyc.  C.  C.  i  2920 
et  seq.  and  notes. 

As  to  what  constitutes  non-residence  under  attachment  laws,  see 
32  A.  D.  427-429;  10  L.  504.  505;  19  L.  658;  brief  50  L..  284. 

As  to  when  rent  becomes  legally  due  so  as  to  be  tlie  subject 
of  attachment  suit,  see  29  A.  R.   218,   219. 

As  to  whetht^r  act  of  1878  relating  to  trespassing  animals,  and 
amendments  thereto,  remains  in  force,  see  note  under  title  Kstray — 
Animals,  Hen.  G.  L.,  p.  441. 

As  to  whether  attachment  is  proceedings  in  rem,  see  brief  44 
L.  116. 

As  to  whether  courts  of  general  jurisdiction  in  entertaining 
attachment  proceedings  become  courts  of  special  limited  Jurisdic- 
tion, see  brief  42  I^.  284. 


§  588.    AFFIDAVIT  FOIl  ATTACHMENT,  WHAT  TO  CON- 

TAIN.    The  clerk  of  the  court  must  issue  the  writ  of  attach- 
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ment,  upon  receiving  an  affidavit  by  or  on  behalf  of  plain- 
tiff, showing: 

1.  That  the  defendant  is  indebted  to  the  plaintiff  (specify- 
ing the  amount  of  such  indebtedness  over  and  above  all  legal 
sets-off  or  counterclaims)  upon  a  contract,  express  or 
implied,  for  the  direct  payment  of  money,  and  that  such 
contract  was  made  or  is  payable  in  this  state,  and  that  the 
payment  of  the  same  has  not  been  secured  by  any  mortgage 
or  lien  upon  real  or  personal  property,  or  any  pledge  of 
personal  property,  or,  if  originally  so  secured,  that  such 
security  has,  without  any  act  of  the  plaintiff,  or  the  person 
to  whom  the  security  was  given,  become  valueless;  or, 

2.  That  the  defendant  is  indebted  to  the  plaintiff  (specify- 
ing the  amount  of  such  indebtedness  over  and  above  all  legal 
sets-off  or  counterclaims)  and  that  the  defendant  is  a  non- 
resident of  the  state;  or, 

3.  That  plaintiff's  cause  of  action  against  defendant  is  one 
to  recover  a  sum  of  money  as  damages  (specifying  the 
amount  thereof)  arising  from  an  injury  to  property  in  this 
state  in  consequence  of  the  negligence,  fraud,  or  other  wrong- 
ful act  of  defendant,  and  that  the  defendant  is  a  non-resident 
of  the  state;  and 

4.  That  the  attachment  is  not  sought,  and  the  action  is 
not  prosecuted,  to  binder.  delay»  or  defraud  any  creditor  of 
the  defendant. 


t  Knacted  March  11,  1872,  re-enactment  of  I  121  of 
Practice  Act  as  amended  in  1860;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  807;  by  Code  Commission,  Act  March  8.  1901, 
Stata.  and  Amdts.  1900-1,  p.  138,  act  held  unconstitutional,  soe 
history,  S  5  ante;  amendment  re-enacted  March  20,  1905,  Stata. 
and  Amdts.  1905,  p.  434,  which  amendment  consisted  in  adding 
the  fourth  paragraph. 

See  Kerr's  C.  C.  P.  for  46  pars,  annotation. 

Cade  MCtlaa^— 77  C.  208.  213.  19  P.  382,384  (cited);  78  C.  175,  177. 
12  A.  S.  37.  20  P.  406  (cited);  80  C.  104,  107,  22  P.  64.  65;  (con- 
strued); 82  C.  631,  632,  23  P.  56.  7  L.  127  (construed);  84  C.  174. 
176,  24  P.  113.  114  (construed);  89  C.  89,  94,  24  P.  608.  26  P.  789, 
7»0.  13  Li.  187  (cited  and  applied);  99  C.  9.  18.  33  P.  741.  742  (con- 
■traed);  101  C.  106,  106,  35  P.  432.  873   (cited);  106  C.   64,  68.  39  P. 
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215.  27  L.  562  (cited);  107  C.  482,  485.  486,  40  P.  804  (construed): 
108  C.  173,  177,  41  P.  465  (applied);  (C.  Sept.  29.  1896).  46  P.  276 
(construed);  120  C.  407,  410,  413,  414.  52  P.  71S  (construed  with 
JI537.  540);  122  C.  144,  148,  54  P.  600  (construed  with  Act  March  7. 
1878;  StaU.  1878,  p.  176);  132  C.  125.  129,  64  P.  120  (cited);  137  C. 
415,  419.  70  P.  281  (cited);  137  C.  646,  648,  649,  70  P.  732  (construed 
with  §1537,  540);  142  C.  134.  138,  75  P.  653  (cited);  150  C.  597.  601, 
89  P.  333  (issuance  of  writ  to  different  counties  at  different  times). 

Practice  Act  S  121 8  C.  227,  258  (cited);  25  C.  202,  206.  207  (con- 
strued); 33  C.  161,  167  (construed  with  1 120  ante). 

As  to  additional  affidavits,  see  Kerr's  Cyc.  C.  C.  P.  S  557  and 
note;  31  L.  427,  428. 

As   to  affidavit  by  stranger,   see   brief  7  L.   406. 

As  to  affidavit  for  attachment  as  ground  of  Jurisdiction  ac;ainst 
non-resident,   see   brief  35    L.    452. 

As  to  affidavit  in  attachment  suit  against  non-resident  debtor, 
see  76  A.  8.   801-803. 

As  to  affidavit  on  attachment,  see  Kerr's  Cyc.  C.  C.  P.  f  &57 
and  note;  79  A.  D.  165-172. 

As  to  affidavit  on  information  and  belief,   see  79  A.   D.   167. 

As  to  amendment  of  affidavit,  see  61  A.  D.  129,  130;  79  A.  T>. 
167,   168;  8  A.  S.  311;  35  L.  422,  428. 

As  to  amendment  of  writ,  see  61  A.  D.   125-129. 

As  to  effect  of  stating  amount  of  demand  and  adding  words  "as 
near  as  may  be."  see  17  A.  R.  463. 

As  to  issuing  writ  before  filing  affidavit  or  bond,  see  79  A.  D.  173. 

As  to  issuing  writ  on  Sunday,  see  79  A.  D.  173. 

As  to  keeping  fact  of  issuing  attachment  from  public,  see  Kerr's 
Cyc.  Pol.  C.   i  1032  and  note. 

As  to  levy  without  process  being  misdemeanor,  see  Kerr's  Cyc. 
Pen.    C.    f  146   and   note. 

As  to  mandamus  to  compel  issuance  of  writ  of  attachment,  see 
58  A.  D.  407. 

As  to  time  of  issuance,  see  Kerr's  Cyc.  C.  C.  P.  §  537  and  note 
pars.  182-191. 

As  to  variance  in  statement  of  claim  between  affidavit  for  and 
declaration. -^See  3  A.  C.  186. 

As  to  whether  clerk  acts  Judicially  or  ministerially,  see  79  A.  D. 
171,  172. 

Attachment  must  not  be  made  public  by  clerk  until  after 
flling  of  return  service,  see  Kerr's  Cyc.  Pol.  C.  f  1032  and  note. 


§689.  UKDERTAKIXG  ON  ATTACHMENT.  Before  issu- 
ing the  writ,  the  clerk  must  require  a  written  undertaking  on 
the  part  of  the  plaintiff,  in  the  sum  not  less  than  two  hun* 
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dred  dollars  and  not  exceeding  the  amount  claimed  by  the 
plaintiff,  with  sufficient  sureties,  to  the  effect  that  if  the 
defendant  recovers  judgment,  the  plaintiff  will  pay  all  costs 
that  may  be  awarded  to  the  defendant  and  all  damages  which 
he  may  sustain  by  reason  of  the  attachment,  not  exceeding 
the  sum  specified  in  the  undertaking,  and  that  if  the  attach- 
ment is  discharged  on  the  ground  that  the  plaintiff  was  not 
entitled  thereto  under  section  five  hundred  and  thirty-seven, 
the  plaintiff  will  pay  all  damages  which  the  defendant  may 
have  sustained  by  reason  of  the  attachment,  not  exceeding 
the  snm  specified  in  the  undertaking. 

[Exception  to  snreties—Waiyer.]  At  any  time  after  the 
issuing  of  the  attachment,  but  not  later  than  five  days  after 
actual  notice  of  the  levy  thereof,  the  defendant  may  except 
to  the  sufliciency  of  the  sureties.  If  he  fails  to  do  so,  he  is 
deemed  to  have  waived  all  objections  to  them. 

[J«8tiileatfoii  of  sureties.]  When  excepted  to,  the  plain- 
tiff*s  sureties,  upon  notice  to  the  defendant  of  not  less  than 
two  nor  more  than  five  days,  must  justify  before  a  judge  or 
county  clerk  in  the  same  manner  as  upon  bail  on  arrest; 
and  upon  failure  to  justify,  or  if  others  in  their  place  fail 
to  justify,  at  the  time  and  place  appointed,  the  judge  or 
clerk  must  issue  an  order  vacating  the  writ  of  attachment. 

HlatoiTt  Enacted  March  11,  1872,  re-enactinent  of  S 122  of 
Practice  Act  as  amended  in  1860;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  808;  March  30,  1874,  Code  Amdts.  1873-4,  p. 
406;  by  Code  Commission,  Act  March  8,  1S01,  Stats,  and  Amdts. 
1900-1,  p.  138,  act  held  unconstitutional,  see  history,  S5  ante: 
amended  March  20,  1907,  Stats,  and  Amdts.  1907.  p.  708. 

W«tes  Another  f  S89  was  adopted  at  the  1874  session  of  the 
legislature  (See  Code  Amdts.  1873-4,  p.  308).  but  was  repealed 
by  above  section.     See  54  C.  295. 

See  Kerr's  Cyc.  C.  C  P.  for  35  pars,  annotation. 

Code  aectloa. — 54  C.  295.  296.  297  (contctriied) :  77  C.  208.  213,  19 
P.  3«2,  384  (cited);  97  C.  52,  65.  31  P.  837.  838  (cited);  99  C.  9.  13. 
33  P.  741.  742  (construed):  122  C.  144.  151.  54  P.  600  foonstrued); 
122  C.  206,  208.  54  P.  741  (construed  with  }  473  ante  and  IS  558. 
1057  post);  150  C.  697,  601,  89  P.  333  f Issuance  of  writs  to  dif- 
ferent counties  at  different  times). 
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Practice  Act  |  122.^7  C.  514.  518  (construed) ;  29  C.  194.  200 
(cited);  44  C.   168,  170   (construed). 

As  to  accrual  of  right  of  action,  see  81  A.  D.  467-469. 

As  to  amendment  of  bonds  on  atachment,  see  61  A.  I).  130.  131. 

As  to  attachment  without  undertaking  in  action  by  state,  county, 
city,  or  town,  see  Kerr's  Cyc.  C.  C.  P.  S  1058  and  note. 

As  to  attorney's  fees  and  expenses  as  part  of  damages,  see  $8 
A.  S.  273.  274. 

As  to  attorney's  fees  as  damages,  see  Kerr's  Cyc.  C.  C.  f  3229  and 
note  par.  13;  {3300  and  note  par.  6;  13333  and  note  par.  6;  and 
i  3336  and  note  par.  15.  also  ante  I  537  and  note. 

As  to  contributions,  see  Kerr's  C^c.  C.  C.  S  1432  and  note. 

As  to  damages  that  may  be  recovered  in  action  on  undertaking, 
see  81  A.  D.  472-475. 

As  to  defenses  to  action  on  attachment  bonds,  see  81  A.  D. 
475,  476. 

As  to  depreciation  of  property  as  an  element  of  damages,  see 
81  A.  D.  473. 

As  to  discharge  of  principal  by  operation  of  law  not  being  a 
discharge  of  surety,  see  Kerr's  Cyc.  C.  C.  |  2825  and  note. 

As  to  discharge  of  sureties  by  death  of  defendant  before  Judg- 
ment, see  80  A.  D.  139. 

As  to  duty  of  clerk,  on  dismissal  of  action,  to  hand  undertak- 
ing to  defendant,  see  Kerr's  Cyc.  C.  C.  P.  I  581  subd.  1  and  note. 

As  to  estimation  of  value,  see  Kerr's  Cyc.  C.  C.  I  3353  and  note 
par.  56. 

As  to  evidence  and  burden  of  proof,  see  81  A.  D.  471,  472. 

As  to  joint  and  several  obligations,  see  Kerr's  Cyc.  C.  C.  |  1430 
and  note. 

As  to  Justification  of  sureties,  see  Kerr's  Cyc.  C.  C.  P.  I  259  and 
note;   and  S  495  and  note. 

As  to  liability  of  sureties  for  seizure  of  property  of  third  per- 
sons, and  of  exempt  property,  see  81  A.  D.  476. 

As  to  liability  of  sureties  on  defective  bonds,  see  81  A.  D.  475. 

As  to   loss  of  credit  or  profits,  see   68  A.  S.   272. 

As  to  measure  of  damages,  see  Kerr's  Cyc.  C.  C.  i  3300  and  note. 

As  to  mental  suffering,  sickness,  injury  to  character,  humilia- 
tion, or  loss  of  credit  or  profits  as  an  element  of  damages,  see 
68  A.  S.  272-279. 

As  to  necessity  for  bond,  see  79  A.  D.  172. 

As  to  offer  of  performance  exonerating  surety,  see  Kerr's  Cyc. 
C.  C.  I  2848  and  note. 

As  to  parties  to  action  on  undertaking,  see  81  A.  D.  469.470. 

As  to  prospective  profits,  see  Kerr's  Cyc.  C.  C.  {  3383  and  note 
par.   156. 

As  to  Qualifications  of  sureties,  see  Kerr's  Cyc.  C.  C.  P.  f  1057 
and  note. 
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Am  to  recovery  of  attorney's  fee,  see  77  A.  D.  165-158. 

Afl  to  rights  and  liabilities  of  sureties,  g^enerally,  see  Kerr's  Cyc. 
C.  C.  P.  1 941  and  note;  S  978  and  note:  and  Kerr's  Cyt".  C.  C. 
If  2831-2950  and  notes. 

As  to  rales  applicable  to  actions  on  attachment  bonds,  see  90 
A.  D.  439. 

As  to  subrogation  of  sureties,  see  Kerr's  Cyc.  C.  C.  {  2848  and 
note. 

As  to  suit  by  real  party  In  interest,  see  Kerr's  Cyc.  C.  C.  P. 
I  3S7  and  note. 

Undertakiner  on  attachment — Generally,  see  Kerr's  Cyc.  C.  C.  P. 
{  581  Bubd.  1  and  note. 

Same — By  surety  company. — See  Kerr's  C^'c.  C.  C.  P.  |  1056 
and  note. 

Same — Counter,  to  prevent  by. — See  Kerr's  Cyc.  C.  C.  P.  I  540 
and  note. 

Same — Dismissal  of  action  on — Delivery  of  undertaking  to  defend- 
ant by  clerk  of  court,  see  Kerr's  Cyc.  C.  C.  P.  {  581  subd.  1  and 
note. 

Same — Form  of  bond,  see  79  A.  D.  173. 

Same — ^In  justices'  court,  see  Kerr's  Cyc.  C.  C.  P.  |  867  and  note. 

Same — ^To  discharsre  attachment. — See  Kerr's  Cyc.  C.  C.  P.  S  555 
and  note. 


S54«.  WBIT,  TO  WHOM  DIRECTED  AND  WHAT  TO 
STATE.  The  writ  must  be  directed  to  the  sheriff  of  any 
couDty  in  which  property  of  such  defendant  may  be,  and 
must  require  him  to  attach  and  safely  keep  all  the  property 
of  such  defendant  within  his  county,  not  exempt  from  execu- 
tion, or  so  much  thereof  as  may  be  sufficient  to  satisfy  the 
plaintiff's  demand,  the  amount  of  which  must  be  stated  in 
conformity  with  the  complaint,  unless  the  defendant  give  him 
security  by  the  undertaking  of  at  least  two  sufficient  sureties, 
in  an  amount  sufficient  to  satisfy  such  demand,  besides  cost, 
or  in  an  amount  equal  to  the  value  of  the  property  which 
has  been,  or  is  about  to  be,  attached;  in  which  case,  to 
take  such  undertaking.  Several  writs  may  be  issued  at  the 
same  time  to  the  sheriffs  of  different  counties. 


t     Enacted  March    11,    1872,    re-enactment  of   $  123   of 
Practice  Act  as  amended  in  1860. 

See  Kerr's  Cyc.  C.  C.  P.  for  37  pars,  annotation. 
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Code  ■ectlon.— 55  C.  377  (cited);  57  C.  157,  159  (cited);  64  C. 
406-408;  1  P.  487  (construed);  2  P.  391;  65  C.  37.  38,  2  P.  727 
(cited);  83  C.  393.  395,  23  P.  303,  304  (conBtrued  with  f  3670  Pol. 
Code);  86  C.  367,  372.  24  P.  1072,  10T3  (cited);  88  C.  106,  107.  25 
P.  1108  (construed);  95  C.  447,  448.  449,  30  P.  587  (cited);  97  C. 
93,  98,  33  A.  S.  163.  31  P.  846.  848  (construed);  lOS  C.  173,  177.  41 
P.  465  (applied);  120  C.  407,  413,  414.  52  P.  718  (construed  with 
51537,  538);  120  C.  620,  621,  52  P.  1077  (construed);  53  P.  444,  445 
(construed  with  SI  552,  555,  ajs  to  eftect  of  adjudication  of  Insolv- 
ency within  thirty  days  after  attachment);  121  C.  419,  421,  66  A.  S. 
44,  53  P.  933  (applied);  122  C.  94,  97,  68  A.  S.  25,  54  P.  529  (applied): 
122  C.  144,  151,  54  P.  600  (construed);  123  C.  240,  245,  55  P.  804 
(cited);  132  C.  125,  126,  129,  64  P.  120  (construed  with  |  531  ante. 
tf  671,  942  post,  and  |  4187  Pol.  Code) ;  133  C.  110,  112,  65  P.  125 
(construed  and  applied);  137  C.  646.  648.  649,  70  P.  732  (construed 
with  fiS  537.  538  ante);  139  C.  410,  413.  73  P.  156.  157  (construed  with 
other  sections);  142  C.  134.  139,  76  P.  653  (applied);  146  C.  777,  779, 
81  P.  115  (cited);  150  C  597.  600,  601,  603,  89  P.  333  (issuance  of 
writs  to  different  counties  at  different  times);  5  C.  A.  740,  742.  91 
P.  416  (what  Is  substantially  a  bond  to  release  attachment  under 
this  section);  6  C.  A.  272,  273.  91  P.  1019  (basis  for  writ  is  the 
affldavit,  and  the  clerk  must  look  to  tliat  alone  in  determlninR 
amounts). 

Practice  Act  S  123.— 29  C.  194,  198.  199  (cited);  29  C.  359,  372.  89 
A.  D.  49  (cited). 

As  to  bond  for  release,  after  appearance,  see  Kerr*s  Cyc,  C.  C. 
P.  I  555  and  note. 

As  to  contribution,  see  Kerr's  Cyc.  C.  C.  {  1432  and  note. 

As  to  defects  which  do  not  Invalidate  statutory  bonds,  see 
8  A.  S.  310. 

As  to  delivery,  bonds,  see  25  A.  D.  429.  430. 

As  to  dlscharf^e  of  attachment  aerainst  steamers,  vessels,  and 
boats,  see  Kerr's  Cyc.  C.  C.  P.  H  822.  825  and  note. 

As  to  discharge  of  principal  by  operation  of  law  not  being  dis- 
charge of  surety,  see  Kerr's  Cyc.   C  C.   i  2825  and  note. 

As  to  execution  of  writ,  see  Kerr's  Cyc.  C.  C.  P.  5  512  and  note. 

As  to  exemption  from  execution,  see  Kerr's  C  C.  P.  J  690  and 
note;   also   S  537   and  note. 

As  to  failure  to  state  demand  for  Interest,  see  Kerr's  Cyc.  C. 
C.   P.    fi  538   and   note. 

As  to  joint  and  several  obligations,  .»»co  Kerr's  Cyc.  C.  C.  S  14.'>0 
and  note. 

As  to  ju.stifK^ation  of  .sureties,  soo  Kerr's  Cyc.  C.  C.  P.  |  41*5 
and  note. 

As  to  necessity  of  seal  on  writ,  soo  Kerr's  Cyc.  C.  C.  P.  $  153 
subd.  1  and  note. 
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As  to  offer  of  performance  exonerating  surety,  see  Kerr's  Cyc. 
C.  C.  i  2848  and  note. 

As  to  omission  of  seal  of  court,  see  61  A.  D.  118,  127. 

As  to  process  of  superior  court  issued  without  seal  being  valid 
when  issued  before  court  shall  have  been  legally  provided  with 
seal,   see  Hen.  G.   L.,  p.   1077. 

As  to  qualifications  of  sureties,  see  Kerr's  Cyc.  C.  C.  P.  S  1057 
and  note. 

As  to  release  by  plaintiff,  see  Kerr's  Cyc.  C.  C.  P.  |  537  and 
note  pars.  145-147. 

As  to  release,  on  the  record,  of  attachment  of  real  property, 
see  Hen.  G.  L.  p.  216.  S  89  subd.  7. 

As  to  rights  of  and  liabilities  of  sureties,  generally,  see  Kerr's 
Cyc.  C.  C.  P.  I  941  and  note,  (  97S  and  note;  and  Kerr's  Cyc.  C.  C. 
{I  2831-2850  and  notes. 

As  to  sale  of  perishable  property,  see  Kerr's  Cyc.  C.  C.  P.  %bi7 
and  note. 

As  to  seal  being  necessary  to  writ,  see  Kerr's  Cyc.  C.  C.  P. 
i  153  subd.   1  and  note. 

As  to  sheriff — Duties  of  excused  only  by  written  direction,  see 
Kerr's  Cyc.   Pol.  C.   I  4185  and  note. 

As  to  sherifTs  and  keeper's  fees,  see  Kerr's  Cyc.  C.  C.  P.  i  542 
and  note  pars.   52-59. 

Xs  to  subrogation  of  sureties,  see  Kerr's  Cyc.  C.  C.  $  2848  and 
note. 

As  to  sufficiency  of  bond  for  release  of  attachment,  see  8  A.  S.  310. 

As  to  undertaking  by  surety  company,  see  Kerr's  Cyc.  C.  C.  P. 
1 1066  and  note. 

As  to  writ  of  attachment — Issued  by  justices'  courts,  see  Kerr's 
Cyc,   C.   C.   P.   I  868  and  note. 

Same — Seal  necessary  to  validity  of,  see  Kerr's  Cyc.  C.  C.  P. 
1 153  subd.  1  and  note. 


$541.  SHARES  OF  STOCK  AND  DEBTS  DUE  DEFEND- 
ANT, HOW  ATTACHED  AND  DISPOSED  OF.  The  rights  or 
shares  which  the  defendant  may  have  in  the  stock  of  any 
corporation  or  company,  together  with  the  Interest  and  profit 
thereon,  and  all  debts  due  such  defendant,  and  all  other  prop- 
erty in  this  state  of  such  defendant  not  exempt  from  execu- 
tion, may  be  attached,  and  if  judgment  be  recovered  be  sold 
to  satisfy  the  judgment  and  execution. 

HtatoiTs  Bnacted  March  11,  1872.  re-enactment  of  (124  of 
Practice  Act. 

Kerr's  C.  C.  P.— 25  385 


§  641  CODE   OP   CIVIL   PROCEDURE.    [Pt.  11,  Tit.  VII. 

See  Kerr's  Cyc.  C.  C.  P.  for  99  pars,  annotation. 

Code  section. — 57  C.  254,  255  (construed);  144  C.  64.  67,  77  P.  770 
(referred  to). 

Practice  Act  1 124. — 13  C.  15,  22  (construed  with  other  sections) : 
29  C.  194,  200  (cited);  29  C.  359,  372,  89  A.  D.  49  (cited);  34  C.  81, 
87  (construed  with  other  sections). 

As  to  abstracts  of  record,  maps,  plats,  charts,  Indices,  see  brief 
37  L.  115. 

As  to  attachment  of  assig^ied  property,  see  43  A.  D.  264. 

As  to  attachment  of  bank  deposit  for  which  negotiable  instru- 
ments have  been  ^Iven,  see  70  A.  D.  675. 

As  to  attachment  of  corporate  stock  generally,  see  Kerr's  Cyc. 
C.  C.  P.   i  542  subd.   4  and  note. 

Same — ^Which  has  been  assigned  by  owner,  but  not  transferred 
on  books  of  company,  see  37  A.  R.  353,  354. 

As  to  attachment  of  debts  and  credits,  see  Kerr's  Cyc.  C.  C.  P. 
I  542  subd.   5  and  note. 

As  to  attachment  of  equitable  estates,  see  97  A.  D.  312-81.'>. 

As  to  attachment  of  estate  of  purchaser  at  execution  sale,  see 
97   A.    D.    311. 

As  to  attachment  of  funds  in  hands  of  receiver,  see  Kerr's  Cyc. 
C.  C.  P.  S  541  and  note  pars.  30>32,  61,  92;  28  A.  D.  232;  71  A.  S. 
R.   365,  372;   26  L.   218,   219. 

As  to  attachment  of  goods  consigned  to  attachment  debtor,  see 
45  A.  S.   208-210. 

As  to  attachment  of  Judgment,  see  65  A.   D.   407. 

As  to  attachment  of  legacy,  see  note  30  A.   D.   268,   269. 

As  to  attachment  of  money  of  third  party  deposited  in  lieu  of 
bail,  see  brief  53  L.  697. 

As  to  attachment  of  mortgaged  personal  property,  see  Kerr's 
Cyc.  C.  C.   11  2968.   2969,  2970  and  notes. 

As  to  attachment  of  mortgager's  equity  of  redemption,  see  97 
A.  D.  308. 

As  to  attachment  of  part  owner's  share  in  vessel,  see  90  A.  S. 
409,  410. 

As  to  attachment  of  property  fraudulently  conveyed,  see  brief 
115  L.  785;  64  L.  334. 

As  to  attachment  of  property  held  in  trust,  see  Kerr's  Cyc.  C.  C. 
P.    S  641   and   note  pars.    96.    96;   97  A.   D.    303-315. 

As  to  attachment  of  property  in  transit,  see  Kerr's  Cyc.  C.  C. 
I  3076  and  note  pars.  28-36;  28  L.  601-604;  brief  51  L.  640. 

As  to  attachment  of  property  of  co-operative  association,  see 
C.  C.  i  653  f. 

As  to  attachment  of  property  of  national  banks,  see  6  L.  626,  627. 

As  to  attachment  of  real  property,  see  brief  64  L.  334. 

As  to  attachment  of  shares  of  joint  stock  company,  see  brief 
8  L.  358. 
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Ab  to  attachment  of  steamers,  vessels,  and  boats,  see  Kerr's 
Cyc.  C.  C.  P.  §  817  and  note. 

As  to  attachment  of  stock  of  foreign  corporation,  see  55  I^.  796- R09. 

As  to  attachment  of  vendee's  Interest,  see  97  A.  D.  309. 

As  to  books  of  account  and  private  papers  of  individuals  not 
beinif  subject  to  levy,  see  brief  22  L.  693. 

Aa  to  check  on  bank  operating  as  assignment  of  fund,  see  96 
A.  D.  731. 

As  to  contingent  interest,  see  Kerr's  Cyc.  C.  C.  H  695,  699.  772. 
1110  and  notes. 

As  to  cropping  contracts,  see  Kerr's  Cyc.  C.  C.  I  1925  and  note 
pcu«.   23   and  24. 

As  to  grain  raised  on  homestead,  see  Kerr's  Cyc.  C.  C.  i  1240 
and  note  pars.   16,   17. 

As  to  definition  of  credits,  see  Kerr's  Cyc.  C.^  C.  P.  §  544  and 
note  par.  3. 

As  to  definition  of  debts,  see  Kerr's  Cyc.  C.  C.  P.  i  544  and 
note  pars.   6  and  6. 

As  to  estates  at  will,  see  Kerr's  Cyc.  C.  C.  §  765  and  note. 

Aa  to  execution  sale  of  Interest  in  trust,  see  Kerr's  Cyc.  C.  C. 
i  1135   and   note   par.   3. 

As  to  exempt  property,  see  Kerr's  Cyc.  C.  C.  P.  S  690  and  note; 
and  47  A.  R.  190,  192. 

As  to  exemption  of  homestead,  see  Kerr's  Cyc.  C.  C.  I  1240  and 
note  pars.  5,   23;   1 1241  and  note. 

As  to  fixtures,  see  Kerr's  Cyc.  C.  C.  S  660  and  note. 

As  to  franchises  being  property,  see  Kerr's  Cyc.  C.  C.  1 388 
and  note. 

Aa  to  franchises  being  subject  to  execution,  under  amendment 
of  1905,  see  Kerr's  Cyc.  C.  C.  {  388  and  note. 

As  to  fraudulent  conveyance,  see  Kerr's  Cyc.  C.  C.  IS  1227,  3431, 
3432    and    note    pars.    39-42,    3439-3442    and    notes. 

As  to  garnishment  of  a  non-negotiable  debt  which  has  been 
equitably   assigned   without   notice,   see  37   A.    R.    355. 

Aa  to  garnishment— Generally,  see  Kerr's  Cyc.  C.  C.  P.  $$  543-545 
and  notes. 

Same — Of  debt  due  on  negotiable  paper,  see  post  |  544  and  note 
para.  12-14. 

Same — Of  executor  and  administrator,  see  Kerr's  Cyc.  C.  C.  P. 
S  541   and  note  x>ars.  91,   92;   $544   and  note;  also  47  L.   345-365. 

Same — Of  exempt  wages  being  abuse  of  process,  see  86  A.  S.  403. 

Same — Of  Judgment  debt,  see  39  A.  D.  372. 

Same — Of  Judgment  of  trial  court,  pending  appetU,  see  brief  59 
L.  353. 

Same — Of  non-resident  creditor  where  property  Itself  is  not  within 
Jurisdiction,  see  note  19  L.  677-580;  brief  8  L.  63;  14  L.  562;  20  L. 
119;   21   L.   164,   165;  22  L.   287-289;   23  L.   210,   211;   23  L.   446;  27   L. 
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652;  30  L.  365;  36  L.  550,  640;  40  L.   288;   42  I..   284;  44  L..   101.   116; 
45  L.  258;  48  L.  453;  51  L.  117;  52  L.  195;  57  L.  122. 

Same — Of  surplus  of  pledge,  see  59  L.  368,   369. 

Same — Of  unadjusted  Insurance  losses,  see  53  A.  D.  786;  brief 
36  L.  640;  note  59  L.  366. 

Same — Of  unadjusted  loss  on  policy  of  insurance,  see  52  A.  I). 
786;  brief  36  L.  640;  note  59  L.  366. 

As  to  levy — On  mortgagee's  interest,  see  r»2  A.  D.  649. 

Same — On  partnership  assets  under  writ  against  one  partner 
onjy,    see   57   A.    S.    436-443. 

As  to  life-insurance  money,  see  Kerr's  Cyc.  C.  C.  {  453k  and 
note;  also  brief  1  L.  146;   12  L.  373. 

As  to  manner  of  attaching  interest  of  partner  in  partnership,  see 
Kerr's  Cyc.  C.   C.   P.   I  542  and  note  par.   29. 

As  to  money  collected  by  sheriff  on  execution,  see  54  A.  D.  409; 
58  A.  D.  415;  85  .A.  D.  295,  296. 

As  to  pensions,  see  5  Fed.  Stats.  Ann.  667  and  note;  41  A.  R. 
411-418;  also  ante  |  537  and  note. 

As  to  pledged  property,  see  Kerr's  Cyc.  C.  C.  81  2986  et  seq.  and 
notes;  also  18  A.  D.  200;  100  A.  D.  510;  brief  85  L.  452. 

As  to  point  that  property  in  transit  should  be  attached  by  direct 
seizure,  and  not  by  garnishment,  see  2  L.  417. 

As  to  prisoner's  property  In  hands  of  Jailer,  see  Kerr's  Cyc.  C. 
C.  P.  f  541  and  note  par.  89;  also  12  L.  508,  509;  brief  39  L.  166. 

As  to  promissory  note,  see  Kerr's  Cyc.  C.  C.  S  14  par.  30;  (  3244  and 
note. 

As  to  property  in  custody  of  law,  see  28  A.  R.  35.  36;  34  A.  1). 
652;  41  A.  D.  44,  45;  12  L.  508,  509;  53  L.  597;  also  ante  $  537  and 
note. 

As  to  property  in  hands  of  administrator  or  executor,  see  Kerr's 
Cyc,  C.  C.  P.  §  541  and  note  pars.  42,  61. 

As  to  property  in  hands  of  assignee  for  creditors,  see  26  L. 
593-600;  also  ante  8  537  and  note. 

As  to  property  in  hands  of  a  constable  or  shcrlfT,  see  brief  55  T^. 
202. 

As  to  property  In  hands  of  receiver,  see  Kerr's  Cyc.  C.  C.  P. 
8  541  and  note  pars.  30-32,  42.  43,  92. 

As  to  property  not  within  Jurisdiction  of  court,  see  brief  23  L. 
445.   446. 

As  to  property  seizable  under  execution,  see  Kerr's  Cyc.  C.  C. 
P.    8  688   and   note. 

As  to  property  subject  to  garnisliment,  see  note  100  A.  D.  510. 

As  to  requirement  that  debt  must  be  due  absolutely,  see  96  A.  n. 
731;  brief  36  L.  640. 

As  to  right  of  debtor  to  prefer  certain  creditors,  see  Kerr's  Cyc. 
C.   C.   88  8432.  3451  and  notes. 

As  to  right  of  landlord  to  reserve  title  to  or  lien  on  crops  to 
be  raised  by  his  tenant,  see  14  A.  S.  166-168. 
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As  to  right  of  redemption,  see  Kerr's  Cyc.  C.  C.  P.  $i  701-703 
and  notes. 

As  to  salaries  of  public  officials,  see  Kerr's  Cyc.  C.  C.  P.  S  710 
and  note;  also  100  A.   D.  510. 

As  to  seizure  of  exempt  property  beinfc  an  abuse  of  the  writ, 
see  86  A.  S.  403. 

As  to  situs  of  corporation  stock  for  purposes  of  attachment, 
see  brief  56  L.  157. 

As  to  successive  s&rnishment  to  prevent  claim  of  exemption  of 
wa^es,  see  brief  50  L.  169. 

As  to  transfers  made  with  intent  to  defraud  creditors,  see  Kerr's 
Cyc.  C.  C.  II  3439-3442  and  notes. 

As  to  unliquidated  claims,  see  brief  35  L.  452;  note  59  L.  353-392. 

As  to  wa^res,  see  Kerr's  Cyc.  C.  C.  P.  {  1196  and  note;  brief  C 
If.   R.   A.   838. 

As  to  waiver  of  claim  of  exemption,  see  Kerr's  Cyc.  C.  C.  P. 
I  690  and  note. 

As  to  what  is  property,  see  Kerr's  Cyc.  C.  C.  $  14  and  note. 

As  to  when  assignment  takes  precedence  of  attachment,  see 
42  A.   D.   261,   262. 

As  to  whether  an  insurance  company  which  has,  under  terms 
of  its  policy,  right  to  rebuild  property  destroyed,  is  subject  to  gar- 
nishment until  after  time  within  which  it  can  elect  so  to  do  has 
expired,  see  brief  42  L.  284. 


1 542.  HOW  BEAL  AND  PERSONAL  PROPERTY  SHALL 
BE  ATTACHED.  The  sheriff  to  whom  the  writ  is  directed  and 
delivered,  must  execute  the  same  without  delay,  and  if  the 
undertaking  mentioned  in  section  live  hundred  and  forty  be 
not  given,  as  follows: 

1.  Real  property,  standing  upon  the  records  of  the  county 
in  the  niinie  of  the  defendant,  must  be  attached,  by  filing  with 
the  recorder  of  the  county  a  copy  of  the  writ,  together  with 
a  description  of  the  property  attached,  and  a  notice  that  it 
is  attached;  and  by  leaving  a  similar  copy  of  the  writ,  de- 
scription, and  notice  with  an  occupant  of  the  property,  if 
there  is  one;  if  not,  then  by  posting  the  same  in  a  conspicu- 
ous place  on  the  property  attached. 

2.  Beal  property,  or  an  Interest  therein,  belonging  to  the 

defeodant,  and  held  by  any  other  person,  or  standing  on  the 
records  of  the  county  in  the  name  of  any  other  person,  must 
be  attached,  by  filing  with  the  recorder  of  the  county  a  copy 
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of  the  writ,  together  with  a  description  of  the  property,  and 
a  notice  that  such  real  property,  and  any  interest  of  the 
defendant  therein,  held  by  or  standing  in  the  name  of  such 
other  person  (naming  him),  are  attached;  and  by  leaving 
with  the  occupant,  if  any,  and  with  such  other  person,  or  his 
agent,  if  known  within  the  county,  or  at  the  residence  of 
either,  if  within  the  county,  a  copy  of  the  writ,  with  a  similar 
description  and  notice.  If  there  is  no  occupant  of  the  prop- 
erty, a  copy  of  the  writ,  together  with  such  description  and 
notice,  must  be  posted  in  a  conspicuous  place  upon  the  prop- 
erty. The  recorder  must  index  such  attachment  when  filed,  in 
the  names,  both  of  the  defendant  and  of  the  person  by  whom 
the  property  is  held  or  in  whose  name  it  stands  on  the  rec- 
ords. 

3.  Personal  property,  capable  of  manual  delirery,  must  be 
attached  by  taking  it  into  custody. 

4.  Stocks  or  shares,  or  Interest  In  stocks  or  shares,  of  any 

corporation  or  company,  must  be  attached  by  leaving  with 
the  president,  or  other  head  of  the  same,  or  the  secretary, 
cashier,  or  other  managing  agent  thereof,  a  copy  of  the  writ, 
and  a  notice  stating  that  the  stock  or  interest  of  the  defendant 
is  attached,  in  pursuance  of  such  writ. 

5.  Debts  and  credits  and  other  personal  property,  not  capa- 
ble of  manual  delivery,  must  be  attached  by  leaving  with  the 
person  owing  such  debts,  or  having  in  his  possession,  or 
under  his  control,  such  credits  and  other  personal  property, 
or  with  his  agent,  a  copy  of  the  writ,  and  a  notice  that  the 
debts  owing  by  him  to  the  defendant,  or  the  credits  and  other 
personal  property  in  his  possession,  or  under  his  control, 
belonging  to  the  defendant,  are  attached  in  pursuance  of  such 
writ,  except  In  the  case  of  attachment  of  growing  crops,  a 
copy  of  the  writ,  together  with  a  description  of  the  property 
attached,  and  a  notice  that  it  is  attached,  shall  be  recorded 
the  same  as  in  the  attachment  of  real  property. 

History  I  Enacted  March  11,  1872,  founded  upon  S  125  of  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  139,  act  held  unconstitutional,  see  history. 
I  5  ante;  March  16.  1903,  Stats,  and  Amdts.  1903.  p.  167. 
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See  Kerr's  Cyc.  C.  C.  P.  for  64  i>ar8.  annotation. 

Code  seetloa. — 54  C.  389,  342  (referred  to):  67  C.  198, 195  (cited); 
57  C.  254,  255,  256  (construed);  65  C.  301,  303,  4  P.  17  (construed); 
U  C.  202.  208,  5  P.  91  (construed);  71  C.  366,  12  P.  252  (cited); 
72  C.  494,  496,  497.  14  P.  102,  103  (construed);  77  C.  646,  655,  18 
P.  150.  152.  20  P.  417  (construed);  80  C.  462.  466,  22  P.  284.  285 
(cited) ;  88  C.  106,  107.  25  P.  1108  (construed  and  applied) ;  90  C.  665, 
568.  27  P.  422  (construed  with  other  sections);  95  C.  524,  531.  29 
A.  S.  149,  30  P.  765  (construed);  96  C.  265.  267,  81  P.  Ill  (referred  to); 
99  C.  162.  166,  37  A.  S.  42.  88  P.  794.  795.  21  L.  399  (cited);  99  C. 
642.  644,  34  P.  340  (cited);  101  C.  224.  227.  35  P.  761  (cited);  103 
C.  652,  656.  37  P.  643  (construed);  108  C.  260.  254.  49  A.  S.  84.  39 
P.  783.  41  P.  472  (erroneously  cited  as  1543);  111  C.  233,  235,  236. 

43  P.  619  (applied);  111  C.  378,  381.  52  A.  S.  192.  43  P.  1109  (ap- 
plied); 115  C.  211.  2X3,  46  P.  1060  (applied);  119  C.  192,  193.  198,  48 
P.  56.  51  P.  195  (cited) ;  121  C.  350,  351.  66  A.  S.  33,  53  P.  905  (cited) : 
122  C.  468,  469.  68  A.  S.  47,  55  P.  253  (construed  with  $i  2988,  3440 
GrU  Code);  131  C.  85.  89,  63  P.  153  (construed  and  applied);  133  C. 
315,  317.  85  A.  S.  171.  65  P.  622  (applied) ;  138  C.  183.  193.  194,  94  A. 
S.  28.  71  P.  93  (applied);  144  C.  785.  788,  78  P.  240  (applied);  146  C. 
789.  742,  81  P.  128  (construed  with  other  sections);  151  C.  70.  71,  90 
P.  194  (subd.  4  referred  to);  1  C.  A.  479.  482.  82  P.  689  (subd.  5 
referred  to). 

Pnietlce  Act  S  125.— 8  C.   21,  25,  68  A.   D.   287   (cited) ;   19  C.   41, 

44  (applied);  29  C.  359,  372,  89  A.  D.  49,  34  C.  81,  87  (subd.  5  con- 
strued with  other  sections);  34  C.  601,  607,  94  A.  D.  770  (construed 
with  11127,  128);  38  C.  151,  153,  154  (construed  with  §126);  43 
C.  577.  579   (construed). 

As  to  abuse  of  writ  of  attachment,  see  S5  A.  S.  400-404. 

As  to  attachment  lien  of  officer  levying,  see  Kerr's  Poeket  C.  C. 
13057. 

As  to  attachment  of  movlgaged  or  pledged  personal  property,  see 
Kerr's  Cyc.  C.  C.  P.  f  545  and  note;  Kerr's  Cyc.  C.  C  iS  2968, 
2969,  2970  and  notes. 

As  to  attachment  of  steamers,  vessels,  and  boats,  see  Kerr's 
C!yc.  C.  C.  P.  I  820  and  note. 

As  to  attachment  of  store,  and  goods  therein,  see  21  A.  D.  678; 
brief  55  L.   282. 

As  to  collection  of  attached  debts  and  credits,  see  Kerr's  Cyc. 
C.  C.  P.  f  547  and  note. 

As  to  conclusiveness  of  return  of  officer  as  to  official  capacity 
of  persons  served  as  officers  of  corporation,  see  Kerr's  Cyc*.  C.  C. 
P.  f  559  and  note. 

As  to  costs,  on  attachment,  see  Kerr's  Cyc.  C.  C.  P.  %  1022  and 
note. 

As  to  damages  for  abuse  of  process,  see  86  A.  S.  410,  411. 
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As  to  definition  of  chattels,  see  Kerr's  Cyc.  C.  C.  S  14  and  note 
par.    36. 

As  to  deflnition  of  choses  in  action,  see  Kerr's  Cyc.  C.  C.  I  953 
and  note. 

As  to  definition  of  credits,  see  Kerr's  Cyc.  C.  C.  P.  I  544  and 
note  par.  3. 

As  to  deflnition  of  personal  property,  see  Kerr's  Cyc.  C.  C.  f  14 
subd.  3;  I  663  and  notes. 

As  to  definition  of  real  property,  see  Kerr's  Cyc.  C.  C.  {  14  subd. 
2;  S  658-662  and  notes. 

As  to  definitions  of  debts,  see  Kerr's  Cyc.  C.  C.  P.  1 544  and 
note  pars.  5,  6. 

As  to  direction  of  party  as  excuse  for  act  of  sheriff,  see  Kerr's 
Cyc.  Pol.  C.  {  4186  and  note. 

As  to  duty  of  officer  to  exhibit  writ  to  any  party  interested 
therein,  see  Pol.  C.  I  4188. 

As  to  effect  of  attachment  on  title,  see  26  A.  D.  628;  39  A.  D. 
607.   608.   610. 

As  to  execution  of  writ  by  sheriff,  see  Kerr's  Cyc.  Pol.  C,  |  4178 
subd.  8;  I  4192  and  notes;  also  Hen.  G.  L.,  pp.  216,  217. 

As  to  execution  of  writ  by  constable,  see  Kerr's  Cyc.  Pol.  G. 
§{  4314,   4315  and  notes. 

As  to  execution  of  writ  when  sheriff  is  party  thereto,  see  Kerr's 
Cyc.  Pol.  C.  8  4191  and  note. 

As  to  fraudulent  conveyance  or  transfer,  see  ante  f  541  and  note. 

As  to  growing  crops  being  personal  property  not  capable  of 
manual  delivery,  see  Kerr's  Cyc.  C.  C.  S  3440  and  note  pars.  99, 
100. 

As  to  InsuflJcIency  of  service  upon  garnishee,  see  brief  42  L.  284. 

As  to  insufficient  levy  on  real  estate,  see  brief  8  L.  729. 

As  to  interests  in  common,  see  Kerr's  Cyc.  C.  C.  S  865  and  note. 

As  to  Justification  of  officer  under  process,  see  Kerr's  Cyc.  Pol. 
C.  d  4187  and  note;  Hen.  G.  L.,  p.  217,  S  100;  also  21  A.  D.  190-209. 

As  to  leviable  interest  In  mortgaged  property,  see  Kerr's  Cyc. 
C.   C.    §8  2968-2970  and  notes. 

As  to  levy  on  personal  property  capable  of  manual  delivery,  see 
21  A.  D.  677-679;  25  A.  D.  413;  48  A.  D.  449. 

As  to  levy  on  personal  property  not  capable  of  manual  delivery, 
see   21   A.    D.    679,    680. 

As  to  levy  on  preponderous  and  immovable  property,  see  21  A.  D. 
680:    25   A.    D.   413. 

As  to  levy  valid  against  debtor,  but  insufficient  against  strangers, 
see   21   A.    D.   679. 

As  to  liability  of  ofricer  for  failure  to  take  proper  care  of 
attached  property,  see  47  A.   D.   711;   85  A.  S.  402. 

As  to  liability  of  officer  for  seizure  of  property  of  third  party 
on  execution,  see  Kerr's  Cyc.  C.  C.  P.  {$  689-691  and  notes. 
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As  to  liability  of  officer  for  misconduct  In  execution  of  process, 
see  46  A.  D.  618-617;  88  A.  S.  400-404.  407,  408. 

As  to  lien  of  officers  for  fees,  see  C.  C.  i  3057. 

As  to  lien  of  officer  in  possession,  see  Kerr's  Cyc.  C  C.  S3057: 
and  brief  65  L..  282. 

As  to  lien  of  officer  on  levying  an  attachment,  see  C.  C.   {  3057. 

As  to  loss  of  attachment  by  failure  of  officer  to  retain  possession, 
see  26  A.  D.  418;  43  A.  D.  264;  48  A.  D.  449. 

As  to  mortsra^ed  property — ^I^eviable  interest  in,  see  Kerr's  Cyc. 
C.  C.  ii  2968-2970  and  notes. 

As  to  nature  of  gramishment  proceedings,  see  Kerr's  Cyc.  C.  C. 
P.  I  544  and  note. 

As  to  necessity  of  actual  seizure,  see  39  A.  D.  607;  48  A.  T>.  449. 

As  to  officer's  lien  on  levying  attachment,  see  C.  C.  i  3067. 

As  to  possession  which  officer  may  take  of  partnership  property 
under  writ  against  individual  partner,  see  57  A.  S.  439,  440. 

As  to  process  regular  on  its  face  Justifying  execution  thereof 
by  officer,  see  Pol.  C.  |  4187;  Hen.  G.  L...  p.  217,  I  100;  21  A.  D. 
190-209. 

As  to  property  exempt  from  execution  see  Kerr's  Cyc.  C.  C.  P. 
1541  and  note  par.  76;  1690  and  note. 

As  to  receiptor  for  attached  property,  see  23  A.  I).  426-429;  35 
A.  D.   511. 

As  to  remedies  for  abuse  of  process,  see  86  A.  S.  408-410. 

As  to  requirement  that  service  of  process  must  he  made  in 
strict  conformity  with  law,  see  brief  44  L.  115. 

As  to  return  of  levy,  see  Kerr's  C.  C.  P.  (  569  and  note. 

As  to  right  of  officer  to  recover  goods  wrongfully  taken  from 
his  possession,  see  39  A.   D.   610. 

As  to  seizure  of  property  In  hands  of  third  person,  see  Kerr's 
Cyc.  C.   C.   P.  I  549  and  note. 

As  to  service  of  telegraphic  copy  of  writ,  see  Kerr's  Cyc.  C.  C. 
P.    f  1017   and   note. 

As  to  service  of  writ  ujwn  corporation,  see  brief  44  L.  115;  note 
23  Lu   500,   501. 

As  to  sherifTs  fees,  see  Hen.  G.  L..  pp.  448,  449. 

As  to  waiver  of  service  of  writ  by  garnishee,  see  46  A.  D.  343. 

Ab  to  what  Is  personal  property,  see  Kerr's  Cyc.  C.  C.  |)  14,  663 
and  notes. 

As  to  when  levy  will  amount  to  satisfaction,  see  91  A.  D.  314; 
58   A.   D.  850-863. 

As  to  when  plaintiff  will  be  liable  for  abuse  of  process  by 
officer,   see  86  A.   S.   408. 

As  to  whether  plaintiff  or  defendant  must  suffer  when  property 
Is  lost  in  sheriff's  hands,  see  91  A.  D.  313.  314. 
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§542a.  ATTACHMENT,  OF  BEAL  ESTATE.  DUBATIOK 
OF  LIEN.  HOW  RENEWED.  The  attachment  shall  be  a  lien 
upon  all  real  property  attached  for  a  period  of  three  years 
after  the  date  of  levy  unless  sooner  released  or  discharged  as 
provided  in  this  chapter,  by  dismissal  of  the  action  or  by  entry 
and  docketing  of  judgment  in  the  action.  At  the  expiration 
of  three  years  the  lien  shall  cease  and  any  proceeding  or  pro- 
ceedings against  the  property  under  the  attachment  shall  be 
barred;  provided,  that  upon  motion  of  a  party  to  the  action, 
made  not  less  than  five  nor  more  than  sixty  days  before  the 
expiration  of  said  period  of  three  years,  the  court  in  which 
the  action  is  pending  may  extend  the  time  of  said  lien  for  a 
period  not  exceeding  two  years  from  the  date  on  which  the 
original  lien  would  expire,  and  the  lien  shall  be  extended  for 
the  period  specified  in  the  order  upon  the  filing  of  a  certified 
copy  of  the  order  with  the  recorder  of  the  county  in  which 
the  real  property  attached  is  situated.  The  lien  may  be  ex- 
tended from  time  to  time  in  the  manner  herein  prescribed. 

Hliitoryi  Enacted  March  25,  1909,  State,  and  Amdts.  1909. 
eh.  426. 

§548.  ATTORNEY  TO  GIVE  WRITTEN  INSTRUCTIONS 
TO  SHERIFF  WHAT  TO  ATTACH,  Upon  receiying  infor- 
mation in  writing  from  the  plaintiff  or  his  attorney,  that  any 
person  has  in  his  possession,  or  under  his  control,  any 
credits  or  other  personal  property  belonging  to  the  defendant, 
or  is  owing  any  debt  to  the  defendant,  the  sherifC  must  serve 
upon  such  person  a  copy  of  the  writ,  and  a  notice  that  such 
credits,  or  other  property  or  debts,  as  the  case  may  be,  are 
attached  in  pursuance  of  such  writ. 

History:  Enacted  March  11,  1872.  re-enactment  of  i  126  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

Code  section — 90  C.  565,  568,  27  P.  422,  423  (construed  with  other 
sections):  108  C.  250,  254,  49  A.  S.  84,  39  P.  783,  41  P.  472  (errone- 
ously cited  for  |  542). 

Practice  Act  f  126.— 9  C.  24,  28  (cited) ;  29  C.  359,  372.  89  A.  D. 
49  (cited);  34  C.  293.  298,  299  (construed);  38  C.  151.  153  (con- 
strued with  1 125  of  Practice  Act). 
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As  to  requirement  that  directions  to  sheriff  shall  be  In  writlnR, 
see  Kerr's  Cyc.  Pol.  C.  |  4185  and  note;  also  Hen.  G.  L.  p.   217, 


ifrM.  GABNISHM£NT,  IVHEN  GABNI8HEE  LIABLE  TO 
PLAINTIFF.  All  persons  having  in  their  possession,  or  under 
their  control,  any  credits  or  other  personal  property  belong- 
ing to  the  defendant,  or  owing  any  debts  to  the  defendant  at 
the  time  of  service  upon  them  of  a  copy  of  the  writ  and 
notice,  as  provided  in  the  last  two  sections,  shall  be,  unless 
such  property  be  delivered  up  or  transferred,  or  such  debts 
be  paid  to  the  sheriff,  liable  to  the  plaintiff  for  the  amount 
of  sach  credits,  property,  or  debts,  until  the  attachment  be 
discharged,  or  any  judgment  recovered  by  him  be  satisfied. 

HUrtoiTt  Enacted  March  11,  1872.  re-enactment  of  9  127  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  57  pars,  annotation. 

Code  aectloB.— 89  C.  522,  526,  22  A.  S,  331,  26  P.  518.  519  12  L. 
508  (construed);  90  C.  565,  568,  27  P.  422,  423  (construed  with  other 
secUons);  109  C.  78,  83,  41  P.  801  (cited);  116  C.  370,  372,  374,  48  P. 
332  (construed);  128  C.  162,  165.  166,  167,  60  P.  766  (construed 
with  if  545,  546,  677  post);  138  C.  183,  185,  194,  94  A.  S.  28.  71  P. 
93  (referred  to);  144  C.  488.  486,  77  P.  1042  (cited);  148  C.  287. 
296.  298.  300,  302,  113  A.  S.  253,  83  P.  36  (construed). 

Practice  Act  i  127. — 9  C.  24.  28  (cited):  9  C.  262,  266  (construed): 
34  C.  601.  607,  94  A.  D.  770  (construed  with  H  126,  128  ante) :  38 
C.  611.  612  (construed);  35  C.  378.  384.  886  (construed);  116  C. 
370,  373,  48  P.  832  (quoting  construction  given  in  9  C.   276). 

As  to  administrator  or  executor,  see  47  L.  845,  365;  hrief  60  L. 
409.   410. 

As  to  check  of  third  person  drawn  payable  to  order  of  garnishee 
for  the  benefit  of  defendant  not  being:  money,  goods,  effects  or 
credits  in  the  sense  of  statute,  before  presented  for  payment,  see 
96  A.   D.   731. 

« 

Ab  to  continuation  of  common  law,  see  Kerr's  Cyc.  C.  C,  §  5  and 
note. 

As  to  debt  not  being  subject  to  garnishment  after  delivery  of 
check  in  payment,  see  19  L.  475.   476. 

As  to  debts  not  due,  see  Kerr's  Cyc.  C.  C.  P.  |  541  and  note 
par.  67. 

As  to  defenses  and  right  of  set-ofT  available  to  garnishee,  see 
13  A.  D.  341-342;  46  A.  D.  341-346;  100  A.  D.  511-512. 
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As  to  definition  of  choses  in  action,  see  Kerr's  Cyc.  C.  C.  I  963 
and  note. 

As  to  definition  of  creditor,  see  Kerr's  Cyc.  C.  C.  I  3430  and  note. 

As  to  definition  of  credits,  see  Kerr's  Cyc.  C.  C.  9  14  and  DOte 
pars.  47-50. 

As  to  definition  of  debtor,  see  Kerr's  Cyc.  C.  C.  f  3429  and  note. 

As  to  effect  of  failure  of  srarnishee  to  show  in  defense  that  debt 
has  been  assigrned,  see  63  A.   D.   456,   457. 

As  to  effect  of  garnishment  upon  suit  by  attachment  debtor 
airalnst  garnishee,  see  25  A.  D.  196;  41  A.  D.  95. 

As  to  effect  of  judgment  against  garnishee,  see  41  A.  D.  95; 
73  A.  D.   421;   47  L.  131-134. 

As  to  estoppel  of  garnishee  by  admissions  made  before  suit  com- 
menced against  htm,  see  87  A.  D.  323. 

As  to  extent  to  which  garnishee  may  and  should  Inquire  into 
proceedings  in  attachment  suit,  see  46  A.  D.  344;  54  A.  D.  408. 
409;   71  A.   D.   624,   626. 

As  to  extent  to  which  garnishee  must  go  in  defending  proceed- 
ings in  order  to  make  them  a  protection  to  him,  see  46  A.  D.  343; 
73  A.   D.   421. 

As  to  extinction  of  liens  by  lapse  of  time,  see  Kerr's  Cyc.  C.  C 
i  2911   and   note. 

As  to  foreign  attachment  as  defense  to  action  brought  to  recover 
debt,  see  brief  20  L.   119. 

As  to  garnishment  being  a  purely  statutory  proceeding  in  United 
States,  see  briefs  42  L.  284;  44  L.  115;  55  L.  353. 

As  to  garnishment  of  an  ofllcer  or  agent  of  a  corporation,  to 
secure  demand  against  the  corporation,  see  36  L.  561,  565. 

AS  to  garnishment  of  credits  of  a  non-resident  debtor,  see  brief 
35  L.   454. 

As  to  garnishment  of  debt  due  to  partnership  under  writ  against 
individual  partner,   see  57   A.   S.   442, 

As  to  garnishment  of  foreign  corporation  doing  business  in  this 
state,  see  85  A.  S.  925;  brief  20  L.  119;  27  L.  511;  30  L.  365;  44 
L.    116. 

As  to  garnishment  of  money  due  from  receiver,  see  Kerr's  Cyc. 
C.  C.  P.  §  541  and  note;  26  L.  218.   219. 

As  to  garnishment  of  .money  due  on  negotiable  instruments,  see 
55   A.  D.   68-70;   63  A.   D.   456-457:   52  L.   195,   196. 

As  to  garnishment  of  municipal  corporation,  see  brief  45  L«.  246. 

As  to  garnishment  of  officer  holding  goods  under  levy  of  prior 
w'rlt.   see  Kerr's  Cyc.    C.   C.   P.    S  541   and   note  par.   61;   also   brief 

As  to  garnishment  of  public  officers,  .see  18  A.  D.  200-207; 
82   A.   D.    670. 

As  to  judgment  debt,  see  Kerr's  Cyc.  C.  C.  P.  I  541  and  note 
pars.  23.  83;  S  542  and  note  par.  37. 
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As  to  liability  of  carrlerB  to  garnishment,  see  28  L.  600,  604; 
brief  51   L.   640. 

As  to  liability  of  counties  to  gamishment,  see  37  L.  207.  208. 

As  to  liens  in  greneral,  see  Kerr's  Cyc.  C.  C,  ||  2872-2892  and 
notes. 

As  to  negotiable  instrument,  see  Kerr's  Cyc.  C.  C.>  1 1 3087  et 
seq.  and  notes. 

As  to  origin  of  garnishment  in  custom  of  London,  see  brief  44 
U  115;  48  L.  453. 

As  to  persons  and  property  subject  to  garnisliment,  see  24 
Cent.   Dig.   col.   1843.  H  21-182. 

As  to  plaintiff  as  garnishee,  see  brief  55  L.  S54;  55  L.  353,  356. 

As  to  pleading  attachment  occurring  in  another  state,  and  statute 
authorizing  such  attachment,  see  brief  20  L.  120. 

As  to  proceedings  to  enforce  garnishment,  see  21  Cent.  Dig. 
col.    2148.   IS  238-379. 

As  to  property  In  hands  of  administrator,  executor,  receiver,  tru8> 
tee,  etc..  being  in  custody  of  law,  see  Kerr's  Cyc.  C.  C.  P.  i  541 
and  note  pars.   18,  42,  61,  91,  92. 

As  to  property  subject  to  garnishment,  see  ante  S  541  and  note; 
also  100  A.   D.   510.     * 

As  to  right  of  garnishee  having  an  interest,  to  question  validity 
of  attachment,  see  35  L.  769. 

As  to  right  of  garnishee  to  pay  money  into  court  and  compel 
adverse  claimants  to  interplead,  see  Kerr's  Cyc.  C.  C.  P.  |  386  and 
note;  also  35  A.   D.  706;   22  L.   733. 

As  to  similar  proceedings  under  execution,  see  Kerr's  Cyc.  C.  C. 
P.  If  688,  714-721  and  notes. 

As  to  situs  of  debt  and  place  of  garnishment,  see  85  A.  S.  925; 
19  L..  577;  brief  8  L.  63;  14  L.  562;  20  L.  119;  21  L..  164,  165;  22  L. 
287:  23  L..  210,  211;  23  L.  446;  27  L.  652;  30  L.  365;  36  L.  550. 
640;  40  L.  238;  42  L.  384;  44  L.  101.  116;  45  L.  258;  48  L.  453;  51 
L.  117;  52  L.  195;  57  L.  122. 

As  to  stay  of  proceedings  being  proper  remedy  of  garnishee, 
see  brtef  40  L.  288. 

As  to  strict  construction  of  statutes  relating  to  garnishment, 
see  brief  50  L.  168. 

As  to  unliquidated  claims,  see  brief  35  L.  452;  note  59  L.  353-392. 

As  to  waiver  of  any  of  defendant's  rights  by  garnishee,  see 
brief  42  L.  284. 

As  to  what  constitutes  possession  and  control  of  property,  see 
hriet  54  L.   205. 

As  to  what  garnishee  may  be  held  liable  for  to  attaching  cred- 
itor, see  brief  8  L.   653. 
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§  546.  CITATION  TO  GARNISHEE  TO  APPEAR  BEFORE 
A  COURT  OR  JUDGE.  Any  person  owing  debts  to  the  defend- 
ant, or  having  in  his  possession,  or  under  his  control,  any 
credits  or  other  personal  property  belonging  to  the  defend- 
ant, may  be  required  to  attend  before  the  court  or  judge, 
or  a  referee  appointed  by  the  court  or  judge,  and  be  examined 
on  oath  respecting  the  same.  The  defendant  may  also  be 
required  to  attend  for  the  purpose  of  giving  information 
respecting  his  property,  and  may  be  examined  on  oath.  The 
court  or  judge  may,  after  such  examination,  order  personal 
property,  capable  of  manual  delivery,  to  be  delivered  to  the 
sheriff  on  such  terms  as  may  be  Just,  having  reference  to 
any  liens  thereon  or  claims  against  the  same,  and  a  memo- 
randum to  be  given  of  all  other  personal  property,  containing 
the  amount  and  description  thereof. 

Hlstoryt  Bnacted  March  11,  1872,  re-enactment  of  |  128  of 
Practice  Act  as  amended  in  1865. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

Code  aectlon. — 51  C.  316.  317  (construed);  90  C.  565.  568.  27  P. 
422,  423  (construed  with  other  sections);  128  C.  162,  165.  166,  167. 
60  P.  766  (construed  with  $544  ante  and  {546  post);  133  C.  315, 
317,  85  A.  S.  171.  65  P.  622  (construed  with  other  sections). 

Practice  Act  |  128.— 9  C.  24,  28  (cited);  9  C.  262.  265.  266  (con- 
strued with  IS  241-244  Practice  Act  relating  to  proc.  sup.  to  ex.); 
34  C.  601,  607,  94  A.  D.  770  (construed  with  ||  126.  127  ante). 

As  to  amendment  of  answer  see  Kerr's  Cyc.  C.  C.  P.  f  544  and 
note  par.   50. 

As  to  duty  of  grarnishee  to  set  up  exemption  of  principal  debtor, 
see  19  I^.   580;  brief  22  L.  732.  733. 

As  to  effect  of  answer  of  garnishee,  see  54  A.   D.   409. 

As  to  effect  of  judgment  against  garnishee,  see  41  A.  D.  95; 
73   A.    D.    421;   47   L.    131-134. 

As  to  examination  of  garnishee,  see  brief  50  L.  168. 

As  to  proceedings  supplementary'  to  executions,  see  Kerr's  Cyc. 
C.  C.  P.   SS  714-721  and  notes. 

As  to  right  of  attachment  debtor  to  participate  In  proceedings 
against  garnishee,  see  brief  42  L.  286. 

As  to  similar  proceedings  under  execution,  see  Kerr's  Cyc.  C.  C. 
.  .   ii  714-721  and  notes. 

As  to  who  may  attack  proceedings  against  garnishee,  see  64 
L.    763. 
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fM6.  INTENTOBY,  HOW  HADE.  PABTY  BEFlTSIIfG 
TO  €»YE  KEMOBANBUM  MAT  BE  COMPELLED  TO  PAT 
COSTS.  The  sheriff  must  make  a  full  inventory  of  the  prop- 
erty attached,  and  return  the  same  with  the  writ.  To  enahle 
him  to  make  such  return  as  to  debts  and  credits  attached, 
he  must  request,  at  the  time  of  service,  the  party  owing  the 
debt  or  having  the  credit  to  give  him  a  memorandum,  stat- 
ing the  amount  and  description  of  each;  and  if  such  memo- 
randum be  refused,  he  must  return  the  fact  of  refusal  with 
the  writ.  The  party  refusing  to  give  the  memorandum  may 
be  required  to  pay  the  costs  of  any  proceedings  taken  for 
the  purpoBe  of  obtaining  information  respecting  the  amounts 
and  description  of  such  debt  or  credit. 

History!  Enacted  March  11,  1872,  re-enactment  of  1 129  of 
Practice  Act. 

58  C.  356  (erroneous  citation);  90  C.  665,  568,  27  P.  422.  423  (con- 
strued with  other  sections);  128  C.  162,  166,  167,  60  P.  766  (con- 
strued with  If  544,  €46  ante). 

As  to  return  of  writ,  generally,  see  Kerr's  Cyc.  C.  C.  P.  I  559 
and  note. 

f&47.  PERISHABLE  PROPERTY,  HOW  SOLD.  AC- 
COUNTS  WITHOUT   SUIT   TO   BE   COLLECTED.     If   any 

of  the  property  attached  be  perishable,  the  sheriff  must  sell 
the  same  in  the  manner  in  which  such  property  is  sold  on 
execution.  The  proceeds  and  other  property  attached  by 
him,  must  be  retained  by  him  to  answer  any  Judgment  that 
may  be  recovered  in  the  action,  unless  sooner  subjected  to 
execution  upon  another  judgment  recovered  previous  to  the 
issuing  of  the  attachment.  Debts  and  credits  attached  may 
be  collected  by  him,  if  the  same  can  be  done  without  suit. 
The  sherifT's  receipt  is  a  sufficient  discharge  for  the  amount 
paid. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  |  130  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 
Code  M«tloii. — 135  C.  96.  98,  99,  67  P.  18  (construed). 

Pnietice  Aet  f  1S0.— 9  C.  538.  561  (cited). 
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§  548.  PBOPEBTT  ATTACHED  MAT  BE  SOLD  AS  UlfBEB 
EXECUTION,  IF  THE  INTEBEST  OF  THE  PABTIES  BE- 
QUIBE*  Whenever  property  has  been  taken  by  an  officer 
under  a  writ  of  attachment,  and  it  is  made  to  appear  satis- 
factorily to  the  court  or  a  judge  thereof  that  the  interest  of 
the  parties  to  the  action  will  be  subserved  by  a  sale  thereof, 
the  court  or  judge  may  order  such  property  to  be  sold  In 
the  same  manner  as  property  is  sold  under  an  execution, 
and  the  proceeds  to  be  deposited  in  the  court  to  abide  the 
judgment  of  the  action.  Such  order  can  be  made  only  upon 
notice  to  the  adverse  party  or  his  attorney,  in  case  such 
party  has  been  personally  served  with  a  summons  in  the 
action. 

HlatorTT  Enacted  March  11,  1872,  re-enactment  of  |  654  of 
Practice  Act  as  amended  in  1854;  amended  March  9,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  4. 

See  Kerr*s  Cyc.  C.  C.  P.  for  8  pars,  annotation. 
135  C.  96,  99,  67  P.  18  (construed  with  {  547  aftte). 


§549.  WHEN  PBOPEBTt  CLAIMED  BT  A  THIBD 
PABTT,  HOW  TBIED.  If  any  personal  property  attached  be 
claimed  by  a  third  person  as  his  property,  the  same  rules 
shall  prevail  as  to  the  contents  and  making  of  said  claim, 
and  as  to  the  holding  of  said  property,  as  in  the  case  of  a 
claim  after  levy  upon  execution,  as  provided  for  in  section 
six  hundred  and  eighty-nine  of  the  Code  of  Civil  Procedure. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  |  131  of 
Practice  Act;  amended  March  2,  1891,  Stats  and  Amdts.  1891. 
p.  20. 

See  Kerr's  Cyc.  C.  C.  P.  for  51  pars,  annotation. 

Code  section. — 97  C.  482,  483,  32  P.  564  (construed  and  applied) : 
(C.  March  23,  1896),  44  P.  328,  330  (construed^:  117  C.  37,  40.  48 
P.  978  (applied);  122  C.  332,  334,  54  P.  1110  (applied);  126  C. 
38,  42,  58  P.  306  (construed);  142  C.  466,  459,  76  P.  378  (cited). 

Practlee  Act  |  131.— 10  C.  190,  192  (cited). 

As  to  attachment  of  mortgaged  personal  property,  see  Kerr's 
Cyc.   C.  C.   IS  2968,  2969,  2970  and  notes. 

As  to  attorney's  fees  as  damages,  see  Kerr's  Cyc.  C.  C.  f  3229 
and  note  par.  13;  S  3300  and  note  par.  6;  §3333  and  note  par.  6; 
I  3336  and  note  par.  15. 
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As  to  claim  and  delivery,  aee  Kerr's  Cyr.  C.  C.  P.  f  1 509-520 
and  notes. 

As   to   claim   by   bailee,  see  35  A.    D.   511. 

As  to  dama^res  for  abuse  of  process,  see  S6  A.  S.  410.  '411. 

As  to  damages  for  conversion  of  personal  property,  see  Kerr's 
Cyc.   C.   C.    i  3336  and  note. 

As  to  damages  for  wrongful  seizure  of  property,  see  Kerr's  Cyc. 
C.   C.    I  3333   and   note  par.   7. 

As  to  estoppel  of  receiptor  from  claiming  property,  see  25  A.  D. 
426-429;  31  A.  D.  64;  38  A.  D.  379. 

As  to  exemplary  damages,  see  43  A.  D.  264.  See  "Sheriff,"  this 
note. 

As  to  fraudulent  conveyance,  see  Kerr's  Cyc.  C.  C.  i  3439  and 
note  pars.  39-42,  and  |  3440  and  note;  also  ante  f  537  and  note. 

As  to  indemnity,  see  Kerr's  Cyc.  C.  C.  If  2772,  2781  and  notes. 

As  to  judgment  against  officer  being  binding  on  party  procuring 
attachment,  who  furnished  indemnity  to  such  officer  to  induce  lat- 
ter to  proceed  with  attachment,  and  who  participated  in  defense 
of  action  against  officer,   see  brief  57  K   133. 

As  to  property  seized  upon  execution  and  claimed  by  third 
party,  see  Kerr's  Cyc.  C.  C.  P.  If  689-691  and  notes. 

As  to  recovery  of  attached  property  by  third  jjerson  claiming 
same,    see    25   A.    S.    256-259. 

As  to  right  of  debtor  to  prefer  certain  creditors,  see  Kerr's  Cyc. 
C.  C.   I  3451  and  note. 

As  to  rule  that  sheriff  can  not  compel  claimant  and  attachment 
defendant  to  interplead,  see  35  A.  D.   706. 

As  to  service  of  papers  upon  sheriff,  see  Pol.  C.  I  4190. 

As  to  sheriCTs  liability  for  wrongful  seizure  of  goods  of  third 
party,   see   43  A.   D.   264. 

Same — ^Whcn  sheriff  is  exempt  from  penalty  of  exemplary  dam- 
ages, see  Kerr's  Cyc.  C.  C.   i  3294  and  note. 

As  to  sureties  on  indemnity  being  liable  where  sheriff  notifies 
them  of  suit,  see  Kerr's  Cyc.  C.  C.  P.  1 1055  and  note. 

As  to  writ  regular  on  its  face  Justifying  acts  of  officer,  see 
Kerr's  Cyc.  C.  C.  P.  1 542  and  note;  also  Kerr's  Cyc.  Pol.  C. 
I  4187  and  note. 


I  MO.  IF  PLAINTIFF  OBTAINS  JUDGIIENT,  HOW  SAT- 
ISFIED.  If  judgment  be  recovered  by  the  plaintiff,  the  sher- 
iff most  satisfy  the  same  out  of  the  property  attached  by 
him  which  has  not  been  delivered  to  the  defendant,  or  a 
claimant  as  hereinbefore  provided,  or  subjected  to  execution 
on  another  judgment  recovered  previous  to  the  issuing  of  the 
attachment.  If  It  be  sufficient  for  that  purpose: 
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1.  By  paying  to  the  plaintiff  the  proceeds  of  all  sales  of 
perishable  property  sold  by  him,  or  of  any  debts  or  credits 
collected  by  him,  or  so  much  as  shall  be  necessary  to  satisfy 
the  judgment; 

2.  If  any  balance  remain  due,  and  an  execution  shall  have 
been  issued  on  the  judgment,  he  must  sell  under  the  execu- 
tion so  much  of  the  property,  real  or  personal,  as  may  be 
necessary  to  satisfy  the  balance,  if  enough  for  that  purpose 
remain  in  his  hands. 

Notices  of  the  sales  must  be  gljen^  and  the  sales  conducted 
as  in  other  cases  of  sales  on  execution. 

History t  Enacted  March  11,  ]872,  re-enactment  of  9  132  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation. 

Code  aeetlon. — 72  C.  65,  70,  1  A.  S.  34.  13  P.  73,  75  (construed 
with  S§  412.  418  ante  and  i  668  post) ;  122  C.  468,  471,  68  A.  S.  47. 
65  P.  253  (title  of  purchaser  at  execution  sale  of  property  held 
under  attachment,  is  not  alTected  by  officer's  failure,  in  his  return, 
to  show   that  he  levied  before  selling). 

Practice  Act  9  132.— 9  C.  538,  551  (cited);  29  C.  359,  372,  89  A.  D. 
49    (cited). 

As  to  disposition  of  proceeds — Action  against  sheriff  neglecting 
to  pay  over,  see  Kerr's  Cyc.   Pol.   C.  %  4181  and  note. 

Same — Preference  of  claims  for  labor,  wagres,  etc.,  see  Kerr's 
Cyc.  C.  C.   P.   1 1206  and  note. 

As  to  effect  of  judgment  in  attachment  suits,  generally,  see 
39  A.    D.   607,   608. 

As  to  lien  of  Judgment  relating  to  time  of  levy  of  attachment, 
see  Kerr's  Cyc.  C.  C.  P.  537  and  note  pars.  37,  79-82. 

As  to  levy  of  writ  of  execution,  see  Kerr's  Cyc.  C.  C.  P.  i  691 
and   note. 

As  to  liability  of  sheriff  for  failure  to  levy  and  sell,  see  Kerr's 
Cyc.  Pol.  C.  I  4180  and  note;  Hen.  G.  L.,  p.  216  S  93. 

As  to  officer  going  back  of  writ,  see  Kerr's  Cyc.  C.  C.  P.  |  542  and 
note  pars.  63,  64. 

As  to  payment  of  preferred  claims  for  salary  and  wa^es  out 
of  proceeds  of  attached  property,  see  Kerr's  Cyc.  C.  C.  P.  1 1206 
and  note. 

As  to  penalty  for  failure  of  sheriff  to  pay  money  to  party  entitled 
thereto,  see  Kerr's  Cyc.  Pol.  C.  {  4181  and  note. 

As  to  penalty  for  failure  to  pay  over  money  to  person  entitled 
thereto,  see  Kerr's  Cyc.  Pol.  C.  S  4181  and  note. 

As  to  preference  of  claims  for  labor,  wages,  etc.,  in  disposition 
of  proceeds,  see  Kerr's  Cyc.  C.  C.  P.  9  1206  and  note. 
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As  to  sale  of  attached  stealer,  vessel,  or  boat,  see  Kerr's  Cyc. 
C  C.  P.  1824  and  note. 

As  to  sales  on  execution,  see  Kerr's  Cyc.  C.  C.  P.  if  692-700 
and  notes. 

As  to  validity  of  jud^rment  In  attachment  suit  agralnst  non-resi- 
dent, see  Kerr's  Cyc.  C.  C.  P.  S  637  and  note;  also  76  A.  S. 
SOO-806. 


f  ttl.  WHEN  THERE  REMAINS  A  BALANCE.  DUE,  HOW 
COLLECTED.  If,  after  selling  all  the  property  atUched  by 
him  remaining  in  his  hands,  and  applying  the  proceeds,  to- 
gether with  the  proceeds  of  any  debts  or  credits  collected 
by  him,  deducting  his  fees,  to  the  payment  of  the  judgment, 
any  balance  shall  remain  due,  the  sheriff  must  proceed  to 
collect  such  balance,  as  upon  an  execution  in  other  cases. 
Whenever  the  judgment  shall  have  been  paid,  the  sheriff, 
upon  reasonable  demand,  must  deliver  over  to  the  defendant 
the  attached  property  remaining  in  his  hands,  and  any  pro- 
ceeds of  the  property  attached  unapplied  on  the  judgment. 


1     Enacted   March    11,    1872,   re-enactment   of   {  133   of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

Practice  Act  |  1S8«— 9  C.  538,  551  (cited);  45  C.  613,  616  (con- 
strued). 

As  to  proceedings  supplementary  to  execution,  see  Kerr's  Cyc. 
C.  C.  P.  SS  714  et  seq.  and  notes. 

1552.  WHEN  SUITS  MAT  BE  COMMENCED  ON  THE 
UNBEHTAKTNG.  If  the  execution  be  returned  unsatisfied,  in 
whole  or  in  part,  the  plaintiff  may  prosecute  any  undertaking 
given  pursuant  to  section  five  hundred  and  forty  or  section 
five  hundred  and  flfty-flve,  or  he  may  proceed,  as  in  other 
cases,  upon  the  return  of  an  execution. 

Hlstorys  Knacted  March  11,  1872,  re-enactment  of  {134  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  49  pars,  annotation. 

Code  iMCtion. — 67  C.  157,  159  (cited) ;  71  C.  306,  12  P.  252  (errone- 
ously cited  for  §  542  ante) ;  79  C.  556,  559,  21  P.  971,  972  (cited) ; 
95  C.  447,  448,  449  (construed  with  Si  540,  544,  545  ante),  30  P. 
587,  5S8   (action  on  undertaking  for  release  of  attached  property 
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cannot  be  maintained  until  when);  53  P.  444,  445  (construed  with 
S  540.  555,  as  to  effect  of  adjudication  of  insolvency  within  30  days 
after  attachment  was  issued);  123  C.  240,  245,  65  P.  804  (con- 
strued with  Insolvent  Act  of  1880);  5  C.  A.  740,  746.  91  P.  41«.  418 
(applied). 

Practice  Act  §  134.— 6  C.  277,  281  (construed  with  f§  120,  537 
ante);  29  C.  194,  200  (cited). 

As  to  denials  where  defendant  has  no  information  or  belief 
upon  subject  sufficient  to  enable  him  to  answer,  see  Kerr's  Cyc. 
C.  C.  P.   S  437  and  note. 

As  to  effect  of  recitals  in  written  instrument,  see  Kerr's  Cyc. 
C.  C.  P.   I  1962  subd.   2  and  note. 

As  to  suit  by  real  party  in  interest,  see  Kerr's  Cyc.  C.  C.  P. 
S  367  and  note. 


g56S,  IF  DEFENDANT  RECOVER  JUDGMENT,  WHAT 
SHERIFF  IS  TO  DELIVER.  If  the  defendant  recovers  judg- 
ment against  the  plaintiff,  and  no  appeal  Is  perfected  and 
undertaking  executed  and  filed  as  provided  in  section  946  of 
this  code,  any  undertaking  received  in  the  action,  all  the  pro- 
ceeds of  sales  and  money  collected  by  the  sheriff,  and  all  the 
property  attached  remaining  in  the  sheriff's  hands,  must  be 
delivered  to  the  defendant  or  his  agent,  the  order  of  attach* 
ment  be  discharged,  and  the  property  released  therefrom. 

Hlntoryi  Enacted  March  11,  1872,  re-enactment  of  I  1S5  of 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Aiiidts.  1900-1.  p.  140,  act  held  unconstitutional,  see 
lilstory.  I  5  ante;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907.  p.  708,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  444;  April  16, 
1909,  Stats,    and   Amdts.    1909,   ch.    631. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

Code  nertlon.^ — 76  C.  562,  564,  .565,  18  P.  682.  683  (construed): 
123  C.  93,  94,  96,  55  P.  768  (construed);  133  c'  110,  112,  113,  65  P. 
125  (construed  with  S  540  ante) ;  3  C.  A.  208.  210,  211,  84  P.  786 
(construed  and  applied  with  §  946  post  as  to  dissolving  of  attach- 
ment). 

Praetice   Act    ji  !»«.— 29   C.    312,    316    (construed). 
As  to  discharge  of  lien  by  final  Judgment  in  favor  of  defendant, 
see  39  A.  I>.  609. 
As  to  effect  of  appeal,  see  39  A.  I>.  609. 
As  to  pleading,  see  81  A.  D.  470,  471. 
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ifi&L  PB0CEEDING8  TO  BELEA8E  ATTACHMENT, 
BEFOBE  WHOM  TAKEN.  Whenever  the  defendant  has  ap- 
peared in  the  action,  he  may,  upon  reasonable  notice  to 
the  plaintiff,  apply  to  the  court  in  which  the  action  is  pend- 
ing, or  to  the  judge  thereof,  for  an  order  to  discharge  the 
attachment,  wholly  or  in  part;  and  upon  the  execution  of 
the  undertaking  mentioned  in  the  next  section  an  order  may 
be  made,  releasing  from  the  operation  of  the  attachment  any 
or  all  of  the  property  attached;  and  all  of  the  property  so 
released,  and  all  of  the  proceeds  of  the  sales  thereof,  must 
be  delivered  to  the  defendant,  upon  the  Justification  of  the 
sureties  on  the  undertaking,  if  required  by  the  plaintiff. 
Such  justification  must  take  place  within  five  days  after 
notice  of  the  filing  of  such  undertaking. 

Htot*iT>  £nacted  March  11,  1872,  founded  upon  f  136  ot  Prac- 
Uce  Act  as  amended  in  1S54;  amended  March  9,  1880,  Code  Amdts. 
1S80  (C.  C.  P.  pt.),  p.  4;  by  Code  Commission,  Act  March  8,  1901. 
Stats,  and  Amdts.  1900-1,  p.  141,  act  held  unconstitutional,  see 
history,  1 5  ante;  amended  March  20,  1907,  Stats,  and  Amdts. 
1S07.  p.  708. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

C«de  MectioB. — 63  C.  538,  540  (cited);  64  C.  405,  407.  1  P.  487  ISS 
(referred  to);  72  C.  553«  554.  14  P.  304  (cited);  79  C.  556,  558.  21 
P.  971.  972  (cited);  86  C.  867.  872,  24  P.  1072,  1073  (cited);  95  C. 
447.  448,  30  P.  587,  588  (construed  with  ]9  540,  552,  555);  119  C. 
47,  49,  61.  50  P.  1066  (cited);  123  C.  93,  94,  55  P.  758  (construed 
with  §  553  ante  and  S  555  post) :  123  C.  240.  242.  244,  245.  55  P. 
804  (cited  and  construed);  134  C.  510,  511,  512,  66  P.  741  (construed 
with  ]555  post);  139  C.  410,  411,  413,  73  P.  156  (cited). 


Pnetlee  Act  $  13«.— 28  C.   649.   651    (construed). 
As  to  appearance,  see  Kerr's  Cyc.  C.  C.  P.  9  1014  and  note. 
As  to  release  In  greneral,  see  Kerr's  Cyc.  C.  C.  P.  f  537  and  note 
para.  144-160. 

1 6K.  ATTACHMEIIT,  DT  WHAT  CASES  IT  MAY  BE  BE- 
LEASED  ABTD  UPON  WHAT  TEBMS.  Before  making  such 
order,  the  court  or  Judge  must  require  an  undertaking  on 
behalf  of  the  defendant,  by  at  least  two  sureties,  residents 
and  freeholders,  or  householders,  in  the  state,  to  the  effect 
that  in  case  the  plaintiff  recovers  Judgment  in  the  action, 
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defendant  will,  on  demand,  redeliver  the  attached  property  so 
released  to  the  proper  officer,  to  be  applied  to  the  pajntnent 
of  the  Judgment,  or,  in  default  thereof,  that  the  defendant 
and  sureties  will,  on  demand,  pay  to  the  plaintiff  the  full 
value  of  the  property  released,  not  exceeding  the  amount  of 
such  judgment.  The  court  or  judge  making  such  order  may 
fix  the  sum  for  which  the  undertaking  must  be  executed,  and 
if  necessary  in  fixing  such  sum  to  know  the  value  of  the 
property  released,  the  same  may  be  appraised  by  one  or 
more  disinterested  persons,  to  be  appointed  for  that  purpose. 
The  sureties  may  be  required  to  justify  before  the  court  or 
Judge,  and  the  property  attached  cannot  be  released  from 
the  attachment  without  their  justification,  if  the  same  is 
required. 

History  I  Enacted  March  11,  1872,  founded  upon  {137  of 
Practice  Act  as  amended  in  1854;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  308;  hy  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  141,  act  held  unconstitutional,  see 
history,  1 6  ante;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  709. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

Code  fic«tloii.— 54  C.  502,  504  (cited);  57  C.  157,  159  (cited); 
58  C.  341,  344  (construed);  63  C.  538,  540  (cited);  72  C.  553,  554. 
14  P.  304  (cited);  78  C.  443.  448,  21  P.  24  (construed  and  dis- 
tinguished from  requirements  of  S  1254  post);  79  C.  556,  558, 
560,  21  P.  971,  972,  973  (cited);  86  C.  367.  372,  24  P.  1072.  1073  (con- 
strued); 96  C.  447,  448,  449,  30  P.  587.  588  (construed  with  SS  540. 
652.  554  ante);  119  C  47,  49.  51.  60  P.  1066  (cited  and  applied): 
53  P.  444.  445  (construed  with  S§  540,  552,  as  to  effect  of  adjudi- 
cation of  Insolvency  within  30  days  after  attachment  was  issu^); 
123  C.  93,  94,  55  P.  768  (construed  with  i  553  ante) ;  128  C.  240. 
242,  246,  55  P.  804  (construed);  184  C.  610.  511,  66  P.  741  (construed 
with  8  564  ante);  139  G.  410,  413,  73  P.  156  (cited);  5  C.  A.  740. 
743,  745,  91  P.  416,  418  (cause  of  action  accrues  when,  on  bond 
given  for  release  of  attachment). 

Practice  Act  fi  1S7.— 11  C.  262,  276   (cited). 

As  to  accrual  of  action,  see  Kerr's  Cyc.  C.  C.  P.  { 552  and 
note  pars.  6-7. 

As  to  action  on  undertaking,  see  Kerr's  (Tyc.  C.  C.  P.  §  652 
and  note. 

As  to  claim  of  property  by  third  person,  see  Kerr's  Cyc.  C.  C.  P. 
I  649  and  note. 

As  to  contribution,  see  Kerr's  Cyc.  C.  C.  1 1482  and  note. 
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As  to  delivery  bonds,  see  26  A.  D.  429,  430. 

As  to  demand  for  redeUvery,  see  Kerr's  Cyc.  C.  C.  P.  i  562 
snd  note  paxs.  18-28. 

As  to  discharge  of  principal  by  operation  of  law  not  being  a 
discharge  of  surety,  see  Kerr's  Cyc.  C  C.  I  2825  and  note. 

As  to  effect  of  recitals  in  undertaking,  see  Kerr's  Cyc.  C.  C.  P. 
f  562  and  note  pars.  42-46. 

As  to  Joint  and  several  obligations,  see  Kerr's  Cyc.  C.  C.  9  1430 
and  note. 

As  to  justification  of  sureties,  see  Kerr's  Cyc.  C.  C.  P.  iS  259 
subd.  S,  494.  495,  941  and  notes. 

As  to  offer  of  performance  exonerating  surety,  see  Kerr's  Cyc. 
C.  C.   I  2848  and  note. 

As  to  qualifications  of  sureties,  see  Kerr's  Cyc.  C.  C.  P.  i  1057 
and  note. 

As  to  rights  and  liabilities  of  sureties  generally,  see  Kerr's 
Cyc.  C.  C.  P.  9S  339,  340,  352  and  notes;  fif  941,  978  and  notes;  and 
Kerr's  Cyc.  C.  G.  §9  2831-2860  and  notes. 

As  to  court  commissioner's  power  to  take  bonds,  examine 
securities,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  9  259  subd.  3  and  note. 

As  to  subrogation  of  sureties,  see  Kerr's  Cyc.  C.  C.  9  2848  and 
note. 

As  to  sureties,  see  "justification"  and  "qualification,"  this  note. 

As  to  undertaking — ^By  surety  company,  see  Kerr's  Cyc.  C.  C. 
P.  9  1056  and  note. 

Same — To  prevent  attachment,  see  Kerr's  Cyc.  C.  C.  P.  9  540 
and  note;  also  ante  9  540  and  note. 

fi  6M.  WHEN  A  MOTION  TO  BISCHABGE  ATTACHMENT 
MAT  BE  MADE  AND  UPON  WHAT  GROUNDS.  The  defend- 
ant may  also  at  any  time,  either  before  or  after  the  release 
of  the  attached  property,  or  before  any  attachment  shall  have 
been  actually  levied,  apply  on  motion,  upon  reasonable  notice 
to  the  plaintiff,  to  the  court  in  which  the  action  is  brought, 
or  to  a  judge  thereof,  that  the  writ  of  attachment  be  dis- 
charged on  the  ground  that  the  same  was  improperly  or  irreg- 
ularly issued. 

Hlst«ryt  ESnacted  March  11,  1872,  re*enactment  of  9  188  of 
Practice  Act  as  amended  in  1860;  amended  March  24,  1874,  Code 
Amdts.  1878-4,  p.  809;  March  9,  1880.  Code  Amdts.  1880  (C.  C. 
P.  Pt-),  p.  4. 

See  Kerr's  Cyc.  C.  C.  P.  for  58  pars',  annotation. 
C^ode  aeetloB^ — 63  C.  182,  188  (cited  and  applied);  72  C.  563.  564, 
14  P.  304  (cited  and  applied):  76  C.  287,  290.  18  P.  330,  832  (cited 
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and  compared  with  provisions  relating:  to  claim  and  delivery); 
97  C.  93.  99,  33  A.  S.  163.  31  P.  846,  848  (construed  with  |f  640  ante, 
558  post);  122  C.  94,  96,  68  A.  S.  25,  54  P.  629  (cited);  137  C. 
416,  418,  419,  70  P.  281  (construed  with  other  section);  139  C. 
638,  639,  73  P.  584  (cited  and  applied);  145  C.  777,  783,  79  P.  584 
(construed);  150  C.  597,  603,  89  P.  333  (remedy  for  improper  attach- 
ment). 

Practice  Act  {  138.— 10  C.  337,  339  (construed) ;  38  C.  203,  210 
(cited). 

As  to  abuse*  of  process,  see  Kerr's  Cyc.  C.  C.  P.  1 587  and 
note  pars.  64-66;  {  542  and  note  pars.  15,  16. 

As  to  amendment  of  defective  affidavit,  see  Kerr's  Cyc.  C.  C.  P. 
§  538  and  note  par  31. 

As  to  appeal  from  order  dissolving  or  refusing  to  dissolve 
attachment,  see  Kerr's  Cyc.  C.  C.  P.  §  938  subd.  3;  9  946;  and  {  963 
subd.  2  and  notes. 

As  to  defective  affidavits,  see  Kerr's  Cyc.  C.  C.  P.  S  S38  and  note. 

As  to  discharge  of  attachment  for  defects  in  proceedings,  see 
32  A.   D.   179. 

As  to  duty  of  sheriff  to  release,  on  the  record,  attachments  of 
real  property  after  discharge  of  writ,  see  Hen.  G.  L.  p.  216, 
S  89  subd.  7. 

As  to  effect  of  amendment  of  complaint  in  attachment  suit,  see 
61  A.  D.  125-127;  8  A.  S.  311. 

As  to  effect  of  defects  in  complaint,  see  61  A.  D.  126. 

As  to  irregularities  and  defects  which  will  avoid  attachment,  see 
79  A.  D.  164-174;  76  A.  S.  310,  311;  brief  8  L.  728. 

As  to  property  exempt  from  execution,  see  Kerr's  Cyc.  C.  C.  P. 
§  541  and  note  par.  76. 

As  to  release  by  Judgment  for  defendant,  see  Kerr's  Cyc.  C.  C.  P. 
$  553   and  note. 

As  to  relea.se  by  plaintiff  by  death  of  defendant  or  by  insolvency 
of  defendant,  see  Kerr's  Cyc.  C.  C.  P.  §  537  and  note. 

As  to  release  of  attachment  by  stay-bond  on  appeal,  see  Kerr's 
Cyc.  C.  C.  P.  §  637  and  note  par.  160. 


§  667.  WHEN  MOTION  MADE  ON  AFFIDAVIT,  IT  MAT 
BE  OPPOSED  BY  AFFIDATIT.  If  the  motion  be  made  upon 
affidavits  on  the  part  of  the  defendant,  but  not  otlierwiae,  the 
plaintiff  may  oppose  the  same  by  affidavits  or  other  evidencei 
in  addition  to  those  on  which  the  attachment  was  made. 

History >  Enacted  March  11,  1872,  re-enactment  of  f  139  of 
Practice  Act  as  amended  in  1860. 
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See  Kerr's  Cyc.  C.  C.  P.  for  2  pare,  annotation. 

84  C.  174,  176,  24  P.  113.  114  (cited);  137  C.  415,  418,  70  P.  281 
(cited). 

As  to  affidavits,  see  application  to  dissolve  injunction,  Kerr's 
Cyc.  C.  C.  P.     8  532  and  note. 


§»&  WHElf  WBIT  MUST  BE  DISCHABOED.  If  upon 
such  application,  it  satisfactorily  appears  that  the  writ  of  at- 
tachment was  improperly  or  irregularly  issued  it  must  be  dis- 
charged; provided  that  such  attachment  shall  not  be  dis- 
charged if  at  or  before  the  hearing  of  such  application,  the 
writ  of  attachment,  or  the  affidavit,  or  undertaking  upon  which 
such  attachment  was  based  shall  be  amended  and  made  to 
conform  to  the  provisions  of  this  chapter. 

Hlfltoryi  Enacted  March  11,  1872,  re-enactment  of  I  140  of 
Practice  Act  as  amended  in  1860;  amended  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  141,  act  held 
unconstitutional,  see  history,  1 5  ante;  amended  March  10, 
1909.  Stats,  and  Amdts.   1909,  ch.  153. 

72  C.  553,  654,  14  P.  804  (construed);  97  C.  93.  99,  33  A.  S. 
1C3.  31  P.  846,  848  (construed  with  19  540,  556  ante);  122  C.  206. 
209.  54  P.  741  (construed  with  SS  473,  539  ante);  137  C.  415,  418, 
419.  70  P.  281  (construed  with  §  556  ante);  160  C.  597,  603,  89  P.  333 
(remedy  for  improper  attachment). 

i^9.  WHEN  WBIT  TO  BE  BETUBNED.  The  sheriff 
must  return  the  writ  of  attachment  with  the  summons,  if 
issued  at  the  same  time;  otherwise,  within  twenty  days  after 
its  receipt,  with  a  certificate  of  his  proceedings  indorsed 
thereon  or  attached  thereto;  and  whenever  an  order  has  been 
made  discharging  or  releasing  an  attachment  upon  real  prop- 
erty, a  certified  copy  of  such  order  may  be  filed  in  the 
offices  of  the  county  recorders  in  which  the  notices  of  attach- 
ment have  been  filed,  and  be  Indexed  in  like  manner. 

Hlntoryi  Enacted  March  11,  1872,  re-enactment  of  I  141  of 
Practice  Act;  amended  Marcli  3,  1876,  Code  Amdts.  1875-6.  p.  91. 

See  Kerr's  Cyc.  C.  C.  P.  for  27  pars,  annotation. 

Code  seetloB. — 80  C.  462,  466.  22  P.  284,  285  (construtMl ) ;  139  C. 
410,  413,  73  P.  156  (construed  with  {  540  ante) ;  146  C.  777,  779.  81  P. 
115  (dted). 
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Practice  Act  |  141.-43  C.  577.  580  (applied) ;  80  C.  462,  466,  22  P. 
284  (sreneral  return  of  service  of  attachment  is  insufficient  but 
may  be  helped  by' parol). 

Am  to  amendment  of  description,  see  Kerr's  Cyc.  C.  C.  P.  S  559 
cmd  note  i>ar.  18. 

As  to  amendment  of  return  to  writ,  see  20  A.  S.  809. 

As  to  duties  of  sheriff  in  relation  to  return  of  process,  see  Kerr's 
Cyc.  Pol.  C.  §S  4176  subd.  9,  4177-4179  and  notes;  also  Hen.  G.  L., 
p.    216,    S  89   subd.    10.    S9  90-92. 

As  to  notice  of  attachment  filed,  see  Kerr's  Cyc.  C.  C.  P.  {  542 
subds.  1,  2  and  note. 

As  to  return  of  Inventory  with  writ,  see  Kerr's  Cyc.  C.  C.  P. 
S  546  and  note;  also  ante  S  546  and  note. 

Same — Being  prima  facie  evidence  of  facts  stated,  see  Kerr's 
Cyc.  Pol.  C.  9  4178  and  note;  also  Hen.  G.  L.,  p.  216.  9  91. 

Same — Not  beingr  conclusive  on  garnishee,  see  Kerr's  Cyc.  C.  C.  P. 
9  544  and  note. 

Same — Sufficiency  of  return,  see  20  A.  S.  808,  809. 


§  560.  RELEASE  OF  REAL  PROPERTY  FROM  ATTACH- 
MENT. An  attachment  as  to  any  real  property  may  be 
released  by  a  writing  signed  by  the  plaintiff,  or  his  attorney, 
or  the  officer  who  levied  the  writ,  and  acknowledged  and 
recorded  in  the  like  manner  as  a  grant  of  real  property;  and 
upon  the  filing  of  such  release,  it  is  the  duty  of  the  recorder 
to  note  the  same  on  the  record  of  the  copy  of  the  writ  on 
file  in  his  office.  Such  attachment  may  also  be  released  by 
an  entry  in  the  margin  of  the  record  thereof,  in  the  county 
recorder's  office,  in  the  manner  provided  for  the  discharge 
of  mortgages  under  section  twenty-nine  hundred  and  thirty- 
eight  of  the  Civil  Code. 

Hlstoryi  Enacted  March  20,  1907.  Stats,  and  Amdts.  1907,  p. 
709. 
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CHAPTER   V. 

RECEIVERS. 

1 564.  Appointment  of   receiver. 

f  565.  Appointment   of   receivers   upon    dissolution    of  corpora- 
tions. 

i  566.  Who  shall   not  be  appointed. 

i  567.  Oath   and   undertaking:. 

I  568.  Powers  of  receivers. 

i  569.  Investment  of  funds. 

1564.  APPOINTMENT  OF  BECEIYER.  A  receiver  may 
be  appointed  by  the  court  in  which  an  action  is  pending,  or 
by  the  Judge  thereof: 

1.  In  ftn  aetlon  by  a  Tendor  to  Taeate  a  frandnleiit  pnr- 
ehase  of  property,  or  by  a  creditor  to  subject  any  property 
or  fund  to  his  claim,  or  between  partners  or  others  jointly 
owning  or  interested  in  any  property  or  fund,  on  the  appli- 
cation of  the  plaintiff,  or  of  any  party  whose  right  to  or 
interest  in  the  property  or  fund,  or  the  proceeds  thereof,  is 
probable,  and  where  it  is  shown  that  the  property  or  fund 
is  In  danger  of  being  lost,  removed,  or  materially  Injured; 

2.  In  an  action  by  a  mortgagee  for  the  foredosnre  of  his 
mortgage  and  sale  of  the  mortgaged  property,  where  It 
appears  that  the  mortgaged  property  is  in  danger  of  being 
lost,  removed,  or  materially  injured,  or  that  the  condition 
of  the  mortgage  has  not  been  performed,  and  that  the  prop- 
erty  is  probably  insufficient  to  discharge  the  mortgage  debt; 

3.  After  Judgment,  to  carry  the  judgment  into  effect; 

4.  After  Judgment,  to  dispose  of  the  property  according  to 
the  Judgment,  or  to  preserve  it  during  the  pendency  of  an 
appeal,  or  in  proceedings  in  aid  of  execution,  when  an  execu- 
tion has  been  returned  unaatisfled,  or  when  the  Judgment 
debtor  refuses  to  apply  his  property  in  satisfaction  of  the 
Judgment; 

5.  In  the  eases  when  a  corporation  has  been  dissolved,  or 
is  insolvent,  or  in  imminent  danger  of  insolvency,  or  has  for- 
feited its  corporate  rights; 

6.  In  all  other  eases  where  receivers  have  heretofore  been 
appointed  by  the  usages  of  courts  of  equity. 
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Hltttoryt     Enacted  March  11,  1872,  founded  upon  {  148  of  Prac- 
tice Act  as  amended  In  1854. 

See  Kerr's  Cyo.  C.  C.  P.  for  99  pars,  annotation. 

Code  neetlon. — 53  C.  495,  550.  551,  553,  554  (construtHl) :  54  C. 
285,  287,  288,  289  (construed);  55  C.  453,  454,  456  (construed);  56  G. 
26,  29,  33,  35  (construed);  56  C.  626,  627  (construed);  57  C.  520, 
522,  524,  525,  40  A.  R.  120  (construed) ;  57  C.  623,  624  (construed)  ; 
60  C.  223,  227  (construed);  65  C.  432,  433.  4  P.  414,  415  (proper  case 
for  appointment  of  receiver) ;  66  C.  606,  615,  6  P.  748  (construed) ; 
71  C.  269,  272,  12  P.  118,  119  (court  has  no  power  to  appoint 
receiver  without  an  action  brought  to  which  the  person  to  be 
affected  by  tlie  order  is  a  party);  72  C.  572,  573,  574,  575.  14  P. 
207,  208  (construed) ;  75  C.  319,  321,  322,  7  A.  S.  170,  17  P.  222  (con- 
strued); 75  C.  434.  439,  17  P.  442  (construed):  78  C.  351.  358,  12  A. 
S.  63,  20  P.  874,  877,  5  L.  713  (construed);  84  C.  327.  342,  344.  364,  355. 
356,  357,  360,  362,  370.  374,  382,  384,  387.  389,  393.  896,  396.  897.  899. 
400,  18  A.  S.  192,  24  P.  121,  126,  128,  132,  10  L.  627  (construed); 
85  C.  11.  35.  36,  20  A.  S.  197,  9  L.  376,  24  P.  707,  713  (construed): 
88  C.  413,  417.  26  P.  351  (construed);  96  C.  272,  276,  278,  30  P. 
535  (construed);  97  C.  348,  349,  32  P.  322  (construed);  98  C. 
67,  71,  32  P.  875  (construed);  98  C.  490,  496,  33  P. 
550,  552  (applied);  99  C.  407,  410,  33  P.  1132.  1133  (con- 
strued); 108  C.  431,  435,  41  P.  477  (construed);  110  C.  129,  136, 
188,  140,  141,  142,  144,  42  P.  561  (construed);  116  C.  89,  94,  47P.  45 
(construed);  115  C.  266,  274,  66  A.  S.  97,  47  P.  37,  37  L.  626 
(construed);  116  C.  286,  292.  293,  47  P.  60  (construed);  118  C.  421. 
422,  50  P.  549  (construed);  120  C.  614,  615,  617,  618,  52  P.  1006 
(construed);  121  C.  33.  41,  53  P.  440  (construed);  121  C.  548,  544. 
645,  54  P.  86  (construed);  123  C.  231.  236,  236,  237  (construed 
respecting  mortgagor's  right  to  crops,  etc.),  238  (effect  of  appointing 
receiver  as  to  creation  of  new  lien),  65  P.  993;  124  C.  368,  383,  57 
P.  210,  571  (construed) ;  124  C.  385,  386,  57  P.  216  (construed) :  124  C. 
583,  689,  57  P.  582  (construed);  129  C.  564,  565,  79  A.  S.  140,  62  P. 
100,  101  (construed);  129  G.  628,  630,  631,  632,  634,  62  P.  191  (con- 
strued); 130  C.  597.  598,  699.  80  A.  S.  150.  62  P.  1062  (construed); 
133  C.  364.  365,  366,  85  A.  S.  204,  65  P.  826  (construed);  137  C. 
497,  499,  500,  501.  70  P.  478  (construed);  138  C.  231,  238,  94  A.  S.  47. 
71  P.  90  (long-delayed  settlement  of  partnership  affairs  does  not 
affect  the  power  of  the  court  to  appoint  a  receiver);  144  C.  601, 
509.  77  P.  1109  (construed);  144  C.  659.  660,  661,  662,  79  P.  379 
(construed);  152  C.  746,  748,  94  P.  601,  602  (where  appointment  of 
receiver  is  only  collaterally  Involved,  it  cannot  be  attacked  except 
for  want  of  Jurisdiction). 

Practice  Act  f  148.--22  C.  191,  193.  194   (construed);  25  C.  11,  16 
(construed). 

As   to   appeal    from   order   appointing   receiver,    see   Kerr's    Cyc. 
C.  C.  P.  S  963  and  note. 
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As  to  appointment  of  receivers — In  g-eneral,  see  6  L.  792;  2 
Obiter  J>ig.   585. 

Same — In  action  maintained  solely  for  such  relief,  equitable 
ri^ht,  see  4  A.  C.  66. 

As  to  accountant,  receiver  beingr  a,  see  post  S  568  note. 

As .  to  building  and  loan  associations,  when  receivers  for  may 
be  appointed,  see  72  A.  S.  47. 

As  to  corporation — ^Allowance  of  attorney  fees  in  suit  for  appoint- 
ment, see  54  L.  823. 

Same — As  receiver,  and  qualifications  therefor,  see  Stats,  1891, 
p.  490  and  amendments;  Hen.  O.  L.  p.  169;  also  Kerr's  Cj'c.  C.  C.  P. 
i  1348  and  note. 

Same — Costs  and  expenses  In  receivership  for  private — Preference 
as  to  in  distribution  of  assets,  see  7  A.  C.  585. 

Same — ^Power  to  appoint  receivers  of,  where  no  other  relief  is 
asked,  see  20  Jm  210. 

Same — ^When  receivers  may  be  appointed  for,  see  72  A.  S. 
49,    70. 

As  to  creditors*  suits,  appointment  and  powers  of  receivers  In, 
see  57  A.  D.  450. 

As  to  escheated  estate,  receiver  for,  see  Kerr's  Cyc.  C.  C.  P. 
{  1270  and  note. 

As  to  exclusive  Jurisdiction  by  appointment  of  receiver,  see 
20  L.  391. 

As  to  exhausingr  remedies  at  law  as  condition  precedent  to  right 
of  judgment  creditor  to  receiver,  see  33  L.  546. 

As  to  federal  receivership — Amenability  of  to  courts  other  than 
appointing  court,  see  3  A.  C.  116. 

As  to  foreclosure  cases,  receivers  in — See  1  L.  397;  11  L.  480. 

As  to  foreign  receiver — Privileges  accorded  by  comity,  see  5  A. 
C.  570;  6  L.  793;  8  L.  62;  9  L..  601;  23  L.  62. 

As  to  Jurisdiction,  excluslveness  of,  by  appointment  of  receiver, 
see  20  L.  391. 

As  to  maintenance  and  alimony,  security  for,  and  appointment 
of  receiver,  see  Kerr's  Cyc.  C.  C.  fi  140  and  note  pars.  18-30. 

As  to  mortgaged  property,  when  receivers  may  be  appointed  to 
take  charge  of,  see  72  A.  S.  74. 

As  to  order  proper  to  make  appointment  of  receiver,  see  72  A. 
S.  29. 

As  to  partnership,  when  receiver  should  be  appointed  for.  72 
A.  S.  80. 

As  to  duties,  liabilities.  x)owers  and  rights  of  receivers,  see  post 
S  568  and  note. 

As  to  profit  from  transactions  with  receivership  property — Right 
to  receive,  see  6  A.  C.  208. 

As  to  remainderman,  receiver  for,  see  Kerr's  Cyc.  C  C.  S  818 
and  note  par.  11. 

As  to  title  of  receiver  to  assets  of  national  bank,  see  1  A.  C.  296. 
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Ab  to  when  and  of  what  property  receiver  will  be  appointed, 
see  64  A.   D.   482-495. 

In  case  of  corporation  operating  mines,  Si'e  72  A.  S.  35,  37.  50. 

Purchaser  at  foreclosure  sale  entitled  to  income  from  time  of 
sale.  81  A.  S.  562,  50  L.  254;  also  72  A.  S.  73. 


§  565.  APPOINTMENT  OF  KECEITEBS  UPON  DISSOLU- 
TION OF  CORPORATIONS.  Upon  the  dissolution  of  any  cor- 
poration, the  superior  court  of  the  county  in  which  the  cor- 
poration carries  on  its  business  or  has  its  principal  place 
of  business,  on  application  of  any  creditor  of  the  corpora- 
tion, or  of  any  stockholder  or  member  thereof,  may  appoint 
one  or  more  persons  to  be  receivers  or  trustees  of  the  cor- 
poration, to  take  charge  of  the  estate  and  effects  thereof,  and 
to  collect  the  debts  and  property  due  and  belonging  to  the 
corporation,  and  to  pay  the  outstanding  debts  thereof,  and 
to  divide  the  moneys  and  other  property  that  shall  remain 
over  among  the  stockholders  or  members. 

HIstoryt  Enacted  March  11,  1872;  amended  March  9,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  4. 

See  Kerr's  Cyc.  C.  C.  P.  for  14  pars,  annotation. 

Codesection.— 84  C.  327,  365,  366,369.  370.  380,18  A.  S.  192,  24  P. 
121,  129,  130,  131,  134,  10  L.  627  (construed);  100  C.  105,  119.  34  P. 
492  (effect  of  dissolution  of  banking  corporation);  101  C.  135,  148, 
35  P.  549  (construed);  108  C.  431,  436,  436,  437,  41  P.  477,  478 
(construed);  129  C.  628,  631,  62  P.  191  (construed). 

Practice  Act  S  14S.— 16  C.  145,  146.  150  (construed). 

As  to  involuntary  dissolution  of  corporation,  see  Kerr's  Cyc. 
C.  C.  P.  §§  802  et  seq.  and  notes;  also  Kerr's  Cyc.  C.  C.  f|  399, 
400  and  notes. 

As  to  voluntary  dissolution  of  corporation,  see  Kerr's  Cyc.  C.  C. 
P.  S8  1227  et  seq.  and  notes. 


§  506.  WHO  SHALL  NOT  BE  APPOINTED.  No  party,  or 
attorney  of  a  party,  or  person  interested  in  an  action,  or 
related  to  any  Judge  of  the  court  by  consanguinity  or  affinity 
within  the  third  degree,  can  be  appointed  receiver  therein 
without  the  written  consent  of  the  parties,  filed  with  the 
clerk. 
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[Appointment  ex  parte  —  Undertaking.]  If  a  receiver  is 
appointed  upon  an  ex  parte  application,  the  court,  before 
making  the  order,  must  require  from  the  applicant  an  under- 
taking, with  sufficient  sureties,  In  an  amount  to  he  fixed  by 
the  ccnirt,  to  the  effect  that  the  applicant  will  pay  to  the 
defendant  all  damages  he  may  sustain  if^  reason  of  the 
appointment  of  such  receiver  and  the  entry  by  him  upon  his 
duties,  in  case  the  applicant  shall  have  procured  such  ap- 
pointment wrongfully,  maliciously,  or  without  sufficient  cause; 
and  the  court  may,  in  its  discretion,  at  any  time  after  said 
appointment,  require  an  additional  undertaking. 


•t  Enacted  March  11.  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4.  p.  309;  March  3,  1897,  Stats,  and  Amdts. 
1S97,  p.  60;  by  Code  Commission,  Act  March  8.  1901,  Stats,  and 
Admts.  1900-1,  p.  142,  act  held  unconstitutional,  see  history,  §  5 
ante;  amended  March  20,  1907,  Stats  and  Amdts.  1907,  p.  710. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

5«  C.  626,  627  (cited);  60  C.  223,  227  (construed);  64  C.  529,  626. 
2  P.  418  (construed);  84  C.  327,  366,  18  A.  S.  192.  24  P.  121,  129, 
10  L.  627  (construed  with  other  sections,  concerning  the  appoint- 
ment of  a  receiver  ui>od  the  voluntary  or  involuntary  dissolution  of 
a  corporation). 


1 5«7.  OATH  AND  UlfDEBTAKINO.  Before  entering  upon 
his  duties,  the  receiver  must  be  sworn  to  perform  them 
faithfully,  and  with  two  or  more  sureties,  approved  by  the 
court  or  judge,  execute  an  undertaking  to  the  state  of  Cali- 
fornia, in  such  sum  as  the  court  or  judge  may  direct,  to  the 
effect  that  he  will  faithfully  discharge  the  duties  of  receiver 
in  the  action  and  obey  the  orders  of  the  court  therein. 

Hivtoryi  Knacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  142,  act  held 
unconstitutional,  see  history,  |  5  ante;  amended  March  20,  1907, 
Stats,  and  Amdts.  1907,  p.  710. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

84  C.  327,  366,  18  A.  S.  192,   24  P.  121,  10  L.   627. 

As  to  undertakings  generally,  see  Kerr's  Cyc.  C.  C.  P.  |  941 
and  note. 

Same — Of  receivers,  etc. — See  Kerr's  Cyc.  Pol.  C.  f  §  947-986 
and  notes. 
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§  568.  POWERS  OF  BEOEIYEBS.  The  receiTer  has,  under 
the  control  of  the  court,  power  to  bring  and  defend  actions 
in  his  own  name,  as  receiver;  to  take  and  keep  possession 
of  the  property,  to  receive  rents,  collect  debts,  to  compound 
for  and  compromise  the  same,  ta  make  transfers,  and  gen- 
erally to  do  8U(^  acts  respecting  the  property  as  the  court 
may  authorize. 

HifltoiTi     Bnacted  March  11,  1872. 

See  Kerr's  Cyc.  C.   C.  P.  for  139  pars,   annotation. 

66  C.  626.  627  (cited);  57  C.  520,  522.  40  A.  R.  120  (construed); 
81  C.  551.  563.  564,  666.  16  A.  8.  76.  22  P.  892,  6  L*.  792  (construed) : 
84  C.  7,  11,  24  P.  147,  148  (construed);  87  C.  178,  189.  190.  191,  25 
P.  346  (construed);  91  C.  449,  451,  455,  25  A.  S.  201,  208,  27  P.  768, 
770.  13  P.  754  (construed);  97  C.  248.  351,  32  P.  322  (construed): 
100  C.  105,  119,  34  P.  492  (construed);  103  C.  297,  299,  806,  807,  808, 
37  P.  225  (construed);  106  C.  324,  325,  39  P.  604  (construed); 
(C.  June  27,  1895),  40  P.  959,  960  (construed);  111  C.  488.  496,  497, 
498,  499,  502,  44  P.  177  (construed);  113  C.  503,  516,  39  P.  769,  45 
P.  822,  1047  (cited);  115  C.  266,  274,  53  A.  S.  97,  47  P.  37.  37  T^. 
626;  115  C.  285,  295,  296,  47  P.  60  (construed);  116  0.  71,  72,  47  P. 
872  (construed);  116  C.  365,  366,  367.  48  P.  372  (construed):  117  C. 
128,  133.  48  P.  1030  (construed);  117  C.  237,  239,  49  P.  1  (construed); 
120  C.  463,  466.  52  P.  650  (construed);  120  C.  467,  475  (erroneously 
cited  for  S  578),  52  P.  822.  825  (correct  citation);  120  C.  621,  526. 
65  A.  S.  186.  52  P.  995  (construed):  120  C.  614.  620,  52  P.  1006 
(construed);  123  C.  231,  235,  236,  288,  55  P.  993  (construed);  123 
C.  607,  609.  610,  56  P.  467  (construed);  124  G.  321,  325,  326,  71  A.  S. 
68,  57.  P.  76  (construed);  124  C.  525,  526,  527,  57  P.  462  (construed): 
132  C.  286,  287.  288.  64  P.  282  (construed);  133  C.  364,  365.  366,  85 
A.  S.  204,  65  P.  826  (power  to  appeal):  135  C.  180.  131,  182,  67  P. 
61  (construed);  135  C.  235.  236.  67  P.  124  (construed);  136  C  646, 
648,  649,  650,  651,  69  P.  436  (construed);  137  C.  497,  499,  500.  501.  70  P. 
478  (construed);  138  C.  231.  232,  236,  238,  94  A.  S.  47.  71  P.  90  (con- 
strued); 142  C.  22,  25,  26.  76  P.  583  (construed);  144  C.  64.  65.  77  P. 
770  (construed). 

As  to  actions  ag^ainst  receiver,  see  3  L.  634. 

Afi  to  bein^  accountant — A  common -law  accountant,  see  3 
Foundations  J^g.  Liab.,  p.  102. 

Same — Responsibility  of  re<  elver  as  a,  see  3  Foundations  I.«ef;. 
JAiih,,  p.  106. 

As  to  effect  of  Judgment  ag^ainst  receiver,  see  94  A.  S.  54. 

As  to  extraterritorial  powers  or .  recognition  of  receiver,  see  S 
A.  S.  49;  15  A.  S.  79;  6  L.  792;  8  L.  62;  9  L.  601. 

As  to  garnishment  of  money  due  from  receiver,  see  26  L.  218. 

As  to  injunction  against  strike  by  employees  of  receiver,  see  28 
L..   464. 
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As  to  intervention  of  creditor  in  receivership,  see  43  L.  222. 

As  to  liability  for  acts  of  receiver,  see  note  1  L.  179. 

As  to  liability  of  corporation  for  negiierence  of  receiver  appointed 
in  excess  of  jurisdiction,  see  25  L.  62. 

As  to  liability  of  receiver  for  street  assessment  on  street  railway, 
see  46  L.  201. 

Same — On  contract  of  party  whose  property  he  holds,  see  16 
L.  90. 

As  to  power  of  receiver  to  create  liens,  see  83  A.  S.  72;  16  L.  603. 

As  to  power  to  permit  receiver  of  a  private  corporation  to  create 
liens  on  its  proi>erty,  see  16  L.  603. 

As  to  priority  of  certificates  of  receiver  over  ezistins  mortgages, 
see  note  9  Li.  140. 

As  to  receivers  as  officers  of  court,  see  6  L.  792. 

As  to  relation  of  receiver  to  pre-existing  Hens  and  remedies 
for  their  enforcement,  see  71  A.  S.   352. 

As  to  rights  and  powers  of  receivers  in  general,  see  1  h.  653. 

As  to  ri^ht  of  foreign  receiver  to  sue,  see  6  A.  S.  185;  8  A.  S. 
49;  23  Jo.   52. 

As  to  set-off  of  claims  by  receiver,  see  23  L.  313. 

As  to  stay  of  Judgment  on  appeal  from  order  appoint! ngr  receiver 
by  filingr  and  undertaking  on  appeal,  see  Kerr's  Cyc.  C.  C.  P. 
1 943  and  note. 

As  to  liability  of  receiver — For  personal  Injuries  in  operating 
railroad,   see  15  L.   262. 

Same — For  rent  of  premises  occupied,  see  59  Li.  673. 

Same— For  street  assessments,   see  46  Li.   201. 

Same — For  torts  or  negligence,  see  63  L.  228. 

Same — In  official  capacity,  see  1  L.  179. 

Same — On  contracts,  see  16  L.  90;  2  Obiter  I'>ig.  587. 

As  to  power  of  receiver — To  Incur  expense  in  running  business, 
see  11  L..  480;  16  L.  603.  ** 

As  to  profits  from  transactions  with  receivership  property — Right 
of  receiver  to,  see  5  A.  C.  208. 

As  to  when  mortgagee  through  receiver  entitled  to  colletit  rents, 
see  ^t  Jx-m  kJ.  i*7v. 

As  to  when  receivers  may  be  prosecuted  without  leave  of  court, 
see  74  A.  S.  285. 


Sd6]».  IKV£STM£M  OF  FUNDS.  Funda  in  the  haads  of 
a  receiver  may  be  invested  upon  Interest,  by  order  of  the 
court;  but  no  such  order  can  be  made,  except  upon  the  con- 
sent of  all  the  parties  to  the  action. 

Hlsteryi  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  142,  act 
held  unconstitutional,  see  history,  f  5  ante. 

56  C.  626.  627  (cited). 
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CHAPTER   VI. 

DEPOSIT  IN  COURT. 

{572.     Deposit    In    court. 

I  573.     Money   paid   to    [or  deposited   with]    clerk   must   be  de- 
posited with  county  treasurer. 
S  574.     Manner  of  enforcing  the  order. 

§  572.  DEPOSIT  IN  COURT.  When  it  is  admitted  by  the 
pleadings,  or  shown  upon  the  examination  of  a  party  to 
the  action,  that  he  has  in  his  possession,  or  under  his  con- 
trol, any  money  or  other  thing  capable  of  delivery,  which, 
being  the  subject  of  litigation,  is  held  by  him  as  trustee  for 
another  party,  or  which  belongs  or  is  due  to  another  party, 
the  court  may  order  the  same,  upon  motion,  to  be  deposited 
in  court  or  delivered  to  such  party,  upon  such  conditions  as 
may  be  just,  subject  to  the  further  direction  of  the  court. 

Hlatoryt  Enacted  March  11,  1872,  re-enactment  of  9 142  of 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  142,  act  held  unconstitutional,  see 
history,  9  5  ante;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  710. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

51  C.  442,  446  (construed);  71  C.  269,  271,  272,  273.  12  P.  118,  119. 
120  (construed);  73  C.  265.  269,  14  P.  883.  836  (construed);  146  C. 
379,  384,  385.  386,  80  P.  234  (construed);  7  C.  A.  178,  180,  93  P. 
1058,  1059  (jurisdiction  to  order  dei>osit  depends  upon  what). 

As  to  deposit  with  clerk,  see  Kerr's  Cyc.  C.  C.  P.  f  1040  and 
note:  also  16  Cent.  Dig.  col.  1355.  H  1.  3. 

Same— Without  authority — See  16  Cent.  Dig.  col.  1357,  i  8. 

§  573.  MONET  PAID  TO  [OB  DEPOSITED  WITH]  CLERK 
MUST  BE  DEPOSITED  WITH  COUITTT  TBEASUBEB.  When 

ever  money  is  paid  into  or  deposited  in  court,  the  same  must 
be  delivered  to  the  clerk  in  person,  or  to  such  of  his  deputies 
as  shall  be  specially  authorized  by  his  appointment  In  writ- 
ing to  receive  the  same.  He  must,  unless  otherwise  directed 
by  law,  deposit  it  with  the  county  treasurer  to  be  held  by 
him  subject  to  the  order  of  the  court. 
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Ch.  VI.]  THE  ORDER— ENFORCING.  |  574 

The  treagurer  nmst  keep  each  fnDd  distinet,  and  open  an 
account  with  each. 

[AppoiBtanent  of  clerk  to  receire  money — Filing  and  can- 
cellng'  same.]  Such  appointment  must  be  filed  with  the 
county  treasurer,  who  must  exhibit  it,  and  give  to  each  per- 
son applying  for  the  same  a  certified  copy  of  the  same.  It 
shall  be  in  force  until  a  revocation  in  writing  is  filed  with 
the  county  treasurer,  who  must  thereupon  write  "  revoked/' 
in  ink,  across  the  face  of  the  appointment. 

For  the  safe  keeping  of  the  money  deposited  with  him  the 

treasurer  is  liable  on  his  official  bond. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  142.  act 
held  unconstitutional,  see  history,  i  5  ante;  amended  March  20, 
1907.  Stats,  and  Aihdts.  1907,  p.  711. 

Kotet  The  above  amendment  of  1907  Incorporates  the  former 
provisions  of  9  2104.  which  latter  section  it  repealed. 

51  C.  442,  446  (applied  with  other  secUons;  73  C.  265,  269,  14  P. 
833.  835  (applied). 

As  to  deposits  with  clerk,  see  Kerr's  Cyc.  C.  C.  P.  |  2104  and 
note;  ante  I  572,  note. 

The  amendment  of  1907  havinir  incorporated  in  above  section, 
1 2104  and  repealed  the  latter,  the  cases  and  annotations  applicable 
to  the  amended  section  will  be  found  in  Kerr's  Cyc.  C.  C.  P. 
i  2104  and  note;  also  ];)OBt  S  2104  and  note. 

f674.  MANNER  OF  ENFORCING  THE  ORDER.  When- 
ever, in  the  exercise  of  its  authority,  a  court  has  ordered 
the  deposit  or  delivery  of  money,  or  other  thing,  and  the 
order  is  disobeyed,  the  court,  beside  punishing  the  disobedi- 
ence, may  make  an  order  requiring  the  sheriff  to  take  the 
money,  or  thing,  and  deposit  or  deliver  it  in  conformity  with 
the  direction  of  the  court. 

History  I     BSnacted  March  11.  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

SI  C.  442,  446  (applied  with  other  sections)  57  C.  520,  522,  40 
A.  R.  120  (construed);  9ft  C.  271.  275.  27  A.  S.  50.  33  P.  857.  858 
(substitute  for  creditor's  bill). 

Ab  to  punishing  disobedience  as  a  contempt,  see  Kerr's  Cyc. 
C.  <X  P.  f  1209  and  note. 

As  to  sherUTs  duties  respecting  official  moneys,  see  Kerr's  Cyc. 
Pol.  C.  §  4181  and  note. 
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TITLE  VIII. 

OF  THE  TRIAL  AND  JUDGMENT  IN  CIVIL  ACTIONS. 

Chapter  I.     Judjarment    in    General.    $S  577-583. 

IL     Judsrnient   Upon   Failure   to    Answer,    $  585. 

III.  Issues  —  The    Mode    of    Trial    and    Postponements, 

II  688-596. 

IV.  Trial  by  Jury,  i|  600-628. 

V.     Trial  by  the  Court.  H  631-C36. 
VI.     Of  References  and  Trials  by  Referees,  ||  638-645. 
VIT.     Provisions    Relating    to    Trials    In    General.    H  646- 

663^. 
VIII.     The   Manner   of  Giving:   and    Entering:   .Tudg-ment, 
II664-680H. 

CHAPTER    I. 

JUDGMENT   IN   QENBRAU 

I  577.     Judgrment  defined. 

fi  .^7S.     Judfi:ment  may  be  for  or  ag:alnst  one  of  the  parties. 

I  579.     Judgement  may  be  against  one  party  and  action  proceed 

as  to  others. 
I  580.     The  relief  to  be  awarded   to  the  plaintiff. 
I  581.     Action  may  be  dismissed  or  nonsuit  entered. 
I  581a.  Dismissal  for  failure  to  serve  summons,  when.     By  court 

of  own  motion. 
i  582.     All  other  judgments  are  on  the  merits. 
{  583.     Dismissal  of  actions. 

S577.    JUDGMENT   DEFINED.     A  judgment  is   the  flnal 

determination  of  the  rights  of  the  parties  in  an  action  or 

proceeding. 

History t  Enacted  March  11,  1872,  re-enactment  of  |  144  of 
Practice  Act:  amended  by  Code  Commission,  Act  March  8,  1901. 
Stats,  and  Amdts.  1900-1,  p.  143,  act  held  unconstitutional,  see 
history,  |  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  40  par.  annotation. 

Code  B^ptlon. — 63  C.  505,  508  (construed  With  post  $  1003):  80  C. 
166,  170,  22  P.  86,  87  (construed);  89  C.  478.  486,  28  A.  S.  491,  26  P. 
1074,  1076  (construed);  93  C.  647,  651,  29  P.  254  (construed);  98  C. 
636,  639,  33  P.  744,  745  (construed);  99  C.  278,  282,  33  P.  878.  879 
.construed  with  5  670  post);  119  C  437,  440,  61  P.  626  (construed); 
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126  C.  65,  68.  57  P.  677  (construed);  128  C.  162,  167,  60  P.  766 
(construed  with  ante  §545);  133  C.  107,  108.  65  P.  124  (cited  with 
other  sections);  134  C.  121,  124,  66  P.  198  (construed);  134  C.  467,  468. 
86  A.  S.  290,  66  P.  580  (construed  with  f  336  ante);  147  C  124,  128,  109 
A-  S.  118,  81  P.  546,  547  (construed  and  applied  with  S  1716  post);  26 
F.  389.  390  (distinction  between  Judgment  final  as  to  subject  matter 
and  final  as  to  courts  rendering  them). 

Pmctlee  Act  9  144.— 3  C.  212,  214  (cited);  12  C.  467,  468  (con- 
strued); 20  C.  50.  55,  56  (construed  with  other  sections  of  Practice 
Act);  27  C.  228.  234,  87  A.  D.  66  (construed  and  applied);  28  C. 
75.  85  (construed);  44  C.  84,  86,  87  (construed);  46  C.  204,  205,  208 
(cited). 

As  to  a  definition  of  Judgment  and  the  general  principles  applicable 
to.  see  4  W.  &  P.  3827-3842;  2  Obiter  Dig.  66. 

As  to  alternative  Judgment  In  replevin,  see  Kerr's  Cyc.  C.  C.  P. 
i  667  and  note. 

As  to  amendment  of  Judgment,  see  12  A.  D.  351-354;  62  A.  S. 
233;   2   Obiter  Dig.   8. 

As  to  appeal  from  final  Judgment,  see  Kerr's  Cyc.  C.  C.  P.  §  963 
and  note. 

Same — ^And  bond,  effect  on  self- executing  Judgment,  see  6  A. 
C  775. 

As  to  assignment  of  Judgments,  see  54  A.  D.  366-369. 

As  to  cloud  on  title,  see  7  A.  C.  334. 

As  to  conclusiveness  of  Judgments,  in  general,  see  48  A.  D. 
744-751.  96  A.  D.  775-788;  38  A.  R.  778,  2  A.  S.  876-878,  8  A.  S. 
229.  14  A.  S.  250,  15  A.  S.  142-144.  18  A.  S.  790.  22  A.  S.  204-207. 
31  A.  S.  217,  44  A.  S.  562-572. 

As  to  confession.  Judgment  upon,  see  Kerr's  Cyc.  C.  C.  P.  SS  1132 
et  seq.  and  notes. 

As  to  collateral  attack  upon  Judgments,  In  general,  see  19  A.  D. 
137,  94  A.  D.  766,  767,  5  A.  S.  463,  17  A.  S.  143,  23  A.  S.  103-119, 
29  A.  S.  78-84,  29  A.  S.  816,  80  A.  S.  479,  480. 

As  to  collateral  attack  upon  Judgment  for  lack  of  Jurisdiction. 
see  Kerr's  Cyc.  C.  C.  P.  {  416  and  note. 

As  to  decision,  what  constitutes,  see  Kerr's  Cyc.  C.  C.  P.  §  1033 
and  note;   2  W.  &  P.  198;  4  W.  &  P.  3854. 

As  to  default,  see  Kerr's  Cyc.  C.  C.  P.  §  588  and  note. 

Same — ^By  Justice  of  peace — On  process  served  less  than  required 
time — Void  or  voidable,  see  8  A.  C.  1142. 

As  to  dismissal  of  action,  «ee  Kerr's  Cyc.  C.  w.  P.  S  581  and 
note;  also  post  f  578,  note. 

As  to  effect  of  foreign  Judgment,  see  Kerr's  Cyc.  C.  C.  P. 
i  1915  and  note;  also  2  A.  D.  42,  45. 

As  to  effect  of  Judgment  on  persons  not  in  being,  see  2  A.  C.  790. 

As  to  entry  of  Judgment,  see  Kerr's  Cyc.  C.  C.  P.  5§  664  et  seq. 
and  notes. 

As  to  equitable  relief  against  Judgment  procured  by  perjured 
testimony,  see  3  A.  C.  83;  10  A.  C.  1107. 
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As  to  estoppel  by  Judgment,  see  Kerr's  Cyc.  C.  C.  P.  I  1908 
and  note. 

As   to   execution   of  judgment   in   civil   actions,    see   Kerr's   Cyo. 

C.  C.  P.  SS  681  et  seq.  and  notes. 

As  to  final  and  interlocutory  Judgments,  in  general,  see  60  A.  D. 
427-439. 

As  to  final  Judgment,  what  constitutes,  see  Kerr's  Cyc.  C.  C.  P. 
Sf  664.  939  and  notes. 

As  to  giving  and  entering  Judgment,  generally,  see  Kerr's  Cyc. 
C.  C.  P.  f  664  and  note. 

As  to  Judgment  after  determination  of  issue  of  law,  see  Kerr's 
Cyc.  C.  C.  P.  §  636  and  note. 

As  to  Judgment  against  garnishee,  void  where  court  never 
obtained  Jurisdiction  by  proper  process,  see  Kerr's  Cyc.  C.  C.  P. 
I  646  and  note. 

As  to  Judgment  against  infant,  see  18  A.  D.  169,  160. 

As  to  Judgment  against  married  women,  55  A.  D.  699-611. 

As  to  Judgment  against  municipal  corporation,  see  27  A.  S.  196-198. 

Ab  to  Judgment  against  trustee,  see  34  A.  D.  722-725;  73  A.  8. 
164-168. 

As  to  Judgment  and  order  reviewable  on  appeal,  see  Kerr's  Cyc. 
C.  C.  P.  8  939  and  note. 

As  to  Judgment  being  a  contract,  see  17  L.  611. 

As  to  Judgment  being  a  debt,  see  2  Foundations  Leg.  Liab.  206. 

As  to  Judgment  in  action  for  obtaining  possession  of  real  property, 
see  Kerr's  Cyc.  C.  C.  P.  1 1174  and  note. 

As   to  Judgment -lien,   see  Kerr's  Cyc.   C.   C.   P.   S  671   and  note. 

As  to  Judgment  of  arbitrator,  see  Kerr's  Cyc.  C.  C.  P.  I  1286 
and  note. 

As  to  Judgment  on  consolidation  of  cases — Single  or  separate 
Judgments,  see  4  A.  C.  534. 

As  to  Judgment-roll,  see  Kerr's  Cyc.  C.  C.  iP.  670  and  note. 

As  to  legislative  power  to  validate  or  invalidate,  see  2  A.  C.  241. 

As  to  lien  of  against  property  of  municipality,  see  4  A.   C.   102. 

As  to  non-suit,  see  Kerr's  Cyc.  C.  C.  P.  §  681  and  note. 

As  to  orders  and  motions,  see  Kerr's  Cyc.  C.  C.  P.  SS  1003  et  seq. 
and   notes. 

As  to  party  dying  after  verdict  and  before  Judgment,  see  Kerr's 
Cyc.  C.  C.  P.  669  and  note. 

As  to  prohibiting  revival  of  Judgment  being  an  impairing  of  the 
obligation  of  contracts,  see  3  A.  C.  1148. 

As  to  satisfaction  of  Judgment — New  trial  or  vacation  of  after, 
see  3  A.  C.  19. 

As  to  relief  against  Judgments,  see  2  Obiter  Dig.  70-75. 

As  to  requisites  of  a  Judgment,  see  2  Obiter  Dig.  59. 

As  to  trial  court's  findings,  Judgment,  etc.,  see  Kerr's  Cyc.  C.  C. 
P.  f  S  681  et  seq.  and  notes. 
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Ab  to  vacation  of  Judsment-^Generally,  see  Kerr*B  Cyc.  C.  C.  P. 
9  663  and  note. 
Same — Of  arbitrators,  see  Kerr's  Cyc.  C.  C.  P.  S  1287  and  note. 
As  to  verdict,  see  Kerr's  Cyc.  C.  C.  P.  SI  624  et  seq.  and  notes. 

i  678.  JUBOMEITT  MAT  BE  FOB  OB  AGADfST  ONE  OF 
THE  PABTIES.  Judgment  may  be  given  for  or  against  one 
or  more  of  several  plaintiffs,  and  for  or  against  one  or  more 
of  several  defendants;  and  it  may,  when  the  justice  of  the 
case  requires  it,  determine  the  ultimate  rights  of  the  par- 
ties on  each  side,  as  between  themselves. 

HIat«ryt  Enacted  March  11.  1872,  re-enactment  of  §  145  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  19  pars,  annotation. 

Code  seetloB. — 68  C.  606.  607  (cited  with  i  414  ante);  71  C.  444. 
447,  451.  9  P.  736,  737,  12  P.  478,  479  (construed  and  applied) ;  78  C. 
2S4.  2!S€,  267  (construed  as  not  applsring — erroneously  cited  on  p. 
257  as  f  587) ;  20  P.  656,  657  (correct  citation) ;  82  C.  577. 
SS3,  23  P.  198,  200  (construed  and  applied);  41  P.  790  (construed); 
110  C.  490,  492,  42  P.  962  (construed);  46  P.  260  (construed  with 
1 145  Practice  Act) ;  120  C.  467,  476  (applied— erroneously  cited 
as  i668),  52  P.  822,  826  (correct  citation);  136  C.  70.  71,  68  P.  323 
(applied  in  action  against  two  or  more  persons  sued  on  a  Joint 
contract) ;  136  C.  801,  802,  68  P.  817  (construed  with  S  679  post) ; 
146  C.  571,  675.  80  P.  719  (cited  in  construing  i  940  post) ;  147  C. 
434.  437.  82  P.  66  (it  is  not  error  to  give  Judgment  to  the  only 
plaintiff  who  is  enUtled  to  it);  149  C.  161,  166,  86  P.  178  (applied 
In  Judgment  against  Joint  tortfeasors);  149  C.  627,  636,  87  P.  93 
(applied  in  redemption  suit);  164  U.  S.  398,  401,  41  It.  ed.  486.  488 
(construed  and  applied  in  action  against  Joint  tortfeasors). 

Prmetfce  Aet  S  148.— 1  C.  167,  177.  178  (citing  S  167  of  the  Practice 
Act  of  1850);  18  C.  399,  400  (construed);  82  C.  577,  688.  23  P.  198 
(construed). 

As  to  actions  against  persons  under  association  name,  see 
Kerr's  Cyc.  C.  C.  P.  |  388  and  note;  4  Cent.  Dig.  col.  2584,  5136-43. 

As  to  "adverse  party,"  meaning  of  term  In  reference  to  rights 
affected  by  reversal  of  Judgment,  see  Kerr's  Cyc.  C.  C.  P.  |  940 
and  note;  also  1  W.  &  P.  224. 

As  to  bringing  in  new  parties,  see  ante  S  389  and  note. 

As  to  Joinder  of  i>erson8  holding  as  tenants  In  common,  etc.,  see 

Kerr's   Cyc.   C.   C.   P.    f  384   and  note;   also  4r.  Cent.   Dig.   ool.   2789, 
II  140*156. 

As  to  Joinder  of  persons  severally  liable  upon  same  obligation, 
see  Kerr's  Cyc  C.  C.  P.  I  388  and  note. 

As  to  Joint  debtors — Proceedings  against,  see  Kerr's  Cyc.  C.  C. 
P  f  I  989  et  seq.  and  notes;  also  37  Cent.  Dig.  col.  2401,  {  43. 
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As  to  Judnrment  against  partnership,  or  Joint  debtors,  on  service 
of  process  on  one  only,  see  44  A.  D.  570-574. 

As  to  judgment  rendered  on  former  appeal  establishing  relative 
rights  of  parties  being  the  law  of  the  case,  see  Kerr's  Cyc.  C.  C 
P.   5  577  and  note  par.  35. 

As  to  non-suit,  see  Kerr's  Cyc.  C.  C.  P.  8  581  and  note;  also 
post  i  681,  note. 

Same — Before  trial,  see  17  Cent.  Dig.  col.  6  i  1-192. 

Same— During  trial— See  46  Cent.  Dig.  col.  1210,  {$  359-375. 

As  to  proceedings  on  judgment  against  joint  debtors,  see  Kerr's 
Cyc.  C.  C.  P.  §1  989  et  seq.  and  notes. 

As  to  relieving  party  from  Judgments,  orders,  etc.,  obtained 
through  mistake,  surprise,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  S  473 
and  note. 

As  to  service  on  one  defendant  out  of  several,  see  Kerr's  Cyc. 
C.  C.  P.  §  414  and  note. 

As  to  striking  out  party,  see  Kerr's  Cyc.  C.  C.  P.  S  473  and  note. 

As  to  substitution  of  parties,  see  ante  %  385  and  note. 

§  579.  JUBGME.NT  MAY  BE  AGAINST  ONE  PARTY  AND 
ACTION  PROCEED  AS  TO  OTHERS.  In  an  action  against 
several  defendants,  the  court  may,  in  its  discretion,  render 
judgment  against  one  or  more  of  them,  leaving  the  action  to 
proceed  against  the  others,  whenever  a  several  judgment  is 
proper. 

History  I  Enacted  March  11,  1872,  re-enactment  of  I  146  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

Code  nectloB 103  C.  35,  36,  36  P.  1020  (construed):  136  C.  70.  71. 

68  P.  323  (construed  and  applied):  136  G.  301.  302,  68  P.  817 
(construed  with  ante  8  578);  150  C.  77i».  774,  90  P.  118  (applied  in 
action  on  a  joint  and  several  contratt);  2  C.  A.  400.  403,  K4  P.  350 
(the  court  or  jury  may  find  ai^ainst  one  or  more  of  several  defend- 
ants, but  there  must  be  a  finding  or  verdict  for  or  against  each 
defendant). 

Practice  Act   fi  146.— 6  C.   176.   183    (construed). 

As  to  bringing  in  new  parties,  see  Kerr's  Cyc.  C.  C.  P.  i  389 
and  note. 

As  to  effect  of  service  on  one  defendant  out  of  several,  see  Kerr's 
Cyc.  C.  C.  P.   S  414  and  note. 

As  to  joining  persons  severally  liable  on  same  instrument,  see 
Kerr's  Cyc.  C.  C.  P.  SS  383,  989  and  notes. 

As  to  proceedings  upon  judgment  against  joint  debtors,  see  Kerr's 
Cyc.  C.  C.  P.  M  989  et  seq.  and  notes. 

As  to  striking  out  party,  see  Kerr's  Cyc.  C.  C.  P.  S  473  and  note. 
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§  980.  THE  RELIEF  TO  BE  AWARDED  TO  THE  PLAIN- 
TIFF.  The  relief  granted  to  the  plaintiff,  if  there  be  no 
answer,  cannot  exceed  that  which  he  shall  have  demanded  in 
his  complaint;  but  in  any  other  case,  the  court  may  grant 
him  any  relief  consistent  with  the  case  made  by  the  com- 
plaint and  embraced  within  the  issue. 

Historys  Enacted  March  11,  1872,  re-enactment  of  |  147  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  69  para,  annotation. 

C€»de  MectloB. — 53  C.  287,  288  (construed  and  applied);  57  C. 
325,  326  (cited);  63  C.  105,  106  (construed):  65  C.  54.  55.  2  P.  735 
(cited):  65  C.  353,  4  P.  204  (construed);  (C.  Nov.  25.  1885).  8  P. 
C12,  613  (construed);  70  C.  826,  333.  11  P.  728.  731  (construed  and 
applied);  72  C.  248,  249.  1  A.  S.  51,  13  P.  655,  656  (construed  and 
applied) :  75  C.  434,  441,  17  P.  442,  445  (erroneously  cited  as  8  530) ; 
75  C.  519,  522,  17  P.  673,  674  (construed  with  |  307  ante) ;  78  C.  34, 
40,  12  A.  S.  17,  20  P.  147,  150  (construed);  99  C.  57,  68.  33  P.  786 
(construed);  99  C.  240.  244,  33  P.  908  (construed  with  S426  ante); 

99  C.  416,   418,  37  A.  S.  67.  34  P.   102   (construed  with   §  426  ante) ; 

100  C.  623.  625,  35  P.  86  (construed);  105  C.  447,  453,  39  P.  61 
(construed  and  applied);  107  C.  243,  255  40  P.  386  (cited  as  not 
applying) ;  110  C.  490.  492,  42  P.  962  (construed  with  §  578  ante) ; 
116  C.  318,  324,  48  P.  130  (cited  as  not  applying);  116  C.  375,  377, 
48  P.  325  (construed  and  applied);  117  C.  219.  220.  48  P.  1073 
(construed  and  applied);  120  C.  33,  43,  65  A.  S.  147.  52  P.  122 
(construed  and  applied);  122  C.  395,  898.  55  P.  152  (construed 
and  applied);  125  C.  309.  312,  313,  57  P.  1012  (construed  and 
applied);  125  C.  556,  657,  558,  58  P.  178  (construed  and  applied); 
126  C.  330,  341,  342,  58  P.  826  (construed  and  applied);  126  C. 
418,  424,  58  P.  941,  59  P.  296  (construed  and  applied):  128  C. 
313,  319.  60  P.  983  (construed);  129  C.  177.  179,  61  P.  936  (con- 
strued); 130  C.  401,  406,  62  P.  620  (construed);  131  C.  45,  48,  63 
P.  172  (construed);  132  C.  691,  697,  698,  64  P.  1091  (construed); 
133  C.  228,  230.  65  P.  400  (construed);  133  C.  489,  494,  65  P.  1044 
(construed);  136  C.  26,  29.  68  P.  321  (construed);  141  C.  360,  364. 
74  P.  1049.  1050  (construed  and  applied);  142  C.  59,  63,  75  P.  649 
(construed);  144  C.  64.  67,  77  P.  770  (construed);  144  C.  771,  775, 
78  P.  239  (construed  and  applied);  146  C.  3,  11,  79  P.  527  (con- 
strued); 146  C.  411,  416,  80  P.  517  (construed);  150  C.  99.  102,  88 
P.  267  (Judgment  giving  relief  in  excess  of  that  specifically 
prayed  for  is  not  void);  1  C.  A.  390,  394,  82  P.  349  (relief  grant- 
able  in  action  to  quiet  title,  brought  by  owner  of  equitable  estate 
against  holder  of  legal  title). 

Pmetlec  Act  §  147.— 11  C.  14.  19   (construed) ;  20  C.  91,  92   (con- 
strued):  28  C.  288,   294,   87  A.   D.   121    (construed);    32   C.    639,    650, 
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91,  A.  D.  602  (cited);  34  C.  79,  81  (construed  and  applied) ;  37  C. 
527,  628  (construed);  41  C.  25S,  256  (construed):  60  C.  549,  662 
(erroneously  cited  as  1 157  Practice  Act) ;  117  C.  219,  220,  48  P.  1073 
(cited). 

As  to  demand  of  relief  in  complaint,  see  Kerr's  Cyc.  C.  C.  P. 
{  426    and   note. 

As  to  limitation  under  this  section  beln^  only  limitation  upon 
court  in  rendering  Jud^^ment  against  defendants  upon  Joint  obli- 
gation, see  Kerr's  Cyc.  C.  C.  P.   S  578  and  note  par.  6. 

I58L  ACTION  MAT  BE  DISmSSED  OB  NONSUIT  EN- 
TERED.  An  action  may  be  dismissed,  or  a  Judgment  of  non- 
suit entered,  in  the  following  cases: 

1.  By  the  plaintiff  himself,  by  written  request  to  the  clerk, 
filed  with  tlie  papers  in  the  case,  at  any  time  before  the 
trial,  upon  payment  of  his  costs;  provided,  a  counterclaim 
has  not  been  set  up,  or  affirmative  relief  sought  by  the  cross- 
complaint  or  answer  of  the  defendant.  If  a  provisional  rem- 
edy has  been  allowed,  the  undertaking  must  thereupon  be 
delivered  by  the  clerk  to  the  defendant,  who  may  have  his 
action  thereon; 

2.  By  either  party,  upon  the  written  consent  of  the  other; 

3.  By  the  court,  when  either  party  fails  to  appear  on  the 

trial,  and  the  other  party  appears  and  asks  for  the  dis- 
missal ; 

4.  By  the  court,  when,  upon  the  trial  and  before  the  final 
submission  of  the  case,  the  plaintiff  abandons  it; 

5.  By  the  court,  upon  motion  of  the  defendant,  when  upon 
the  trial  the  plaintiff  fails  to  prove  a  sufficient  case  for  the 
jury. 

[Dismissals  to  be  entered  where.]  The  dismissals  men- 
tioned in  subdivisions  one  and  two  hereof  are  made  by  entry 
in  the  clerk's  register.  The  dismissals  mentioned  in  sub- 
divisions three,  four,  and  five  of  this  section  must  be  made 
by  orders  of  the  court  entered  upon  the  minutes  thereof, 
and  are  effective  for  all  purposes  when  so  entered;  but  the 
clerk  of  the  court  must  note  such  orders  in  his  register  of 

actions  in  the  case. 

History:  Enacted  March  11,  1872,  re-enactment  of  8148  of 
Practice  Act;  amended  February  28,  1878,  Code  Amdts.  1877-8,  p. 
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100;  March  10,  1885,  Stats,  and  Amdts.  1885,  p.  76;  March  19, 
1889,  Stata.  and  Amdts.  1889,  p.  898;  Biarch  8,  1895,  Stats,  and 
Amdts.  1895,  p.  31;  March  9,  1897,  Stats,  and  Axndts.  1897,  p.  98; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  143,  act  held  unconstitutional,  see  history.  |  6  ante; 
amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  711. 

See  Kerr's  Cyc.  C.  C.  P.  for  191  pars,  annotation. 

Code  aeeiloB. — 53  C.  31.  32  (subd.  1  construed);  53  C.  362.  370 
(subd.  5  construed);  53  C.  386,  388  (cited);  56  C.  582,  588  (con- 
strued) ;  58  C.  186,  190  (construed  with  post  i  582) ;  65  C.  96. 
97,  3  P.  131  (construed  and  applied);  65  C.  263.  266,  3  P.  878  (subd. 
1  construed);  66  C.  360,  4  P.  418,  5  P.  506  (subd.  1  construed); 
67  C.  589,  590,  8  P.  314,  315  (subd.  1  construed);  75  C.  563,  565. 
17  P.  685,  686  (subd.  6  construed);  76  C.  372,  373,  18  P.  385  (con- 
strued with  post  S  668) ;  77  C.  83,  84,  19  P.  183,  184  (construed  and 
applied):  77  C.  326,  327,  19  P.  630  (construed);  77  0.  458.  459.  19 
P.  879  (subd.  6  construed);  82  C  413,  415.  22  P.  1140  (subd.  1 
construed  and  applied);  90  O.  389,  391,  27  P.  301,  302  (construed 
and  appUed);  91  C.  355,  366,  27  P.  670.  671  (construed);  93  C.  505. 
509,  511,  29  P.  121  (subd.  6  construed);  31  P.  257.  258  (subd.  6 
construed):  97  C.  422,  425,  32  P.  515  (subd.  6  construed);  99  C. 
336,  339,  33  P.  1098,  1099  (construed  with  other  sections);  99  C. 
3S3.  386,  33  P.  1125   (subd.   7  construed);   100  C.   511.   512,   35  P.   88 

(subd.  7  construed);  35  P.  1035  (subd.  7  construed);  102  C.  611. 
614,    36    P.    945    (construed);    104    C.    664.    667.    38    P.    449    (subd.    2 

construed);  106  C.  66,  62.  39  P.  209  (subd.  1  construed);  110  C. 
226,  227.  42  P.  641  (subd.  6  construed  with  other  sections);  45 
P.  255.  256.  257  (subd.  6  construed);  113  C.  302.  303,  304.  306,  45  P. 
470  (sulMl.  7  construed);  113  C.  688.  692.  45  P.  983  (construed); 
115  C.  152,  155,  46  P.  904  (subd.  1  construed);  116  C.  660,  667, 
48  P.  800  (construed  and  applied);  118  C.  160,  221.  224.  50  P.  277 
(construed  in  dis.  op.);  119  C.  176,  177,  61  P.  183  (subd.  7  con- 
strued); 122  C.  883,  384.  55  P.  141  (subd.  3  construed);  123  C. 
384,  386.  55  P.  1060  (subd.  7  construed);  125  C.  213,  214.  57  P. 
886  (subd.  3  construed  with  other  sections);  125  C.  263.  264.  57 
P.  998  (subd.  1  construed);  125  C.  296.  299,  300  (subd.  7  construed 
and  applied,  but  erroneously  cited  as  |  581)  57  P.  1006,  1007  (cor- 
rect citation);  126  C.  388,  392,  58  P.  22  (cited):  126  C.  245,  247.  58 
P.  450  <8ubd.  7  construed);  126  C.  296,  298.  299,  300,  301,  58  P. 
704  (po'wer  of  court  to  dismiss  action  of  quo  warranto,  independ- 
ently of  this  section,  for  want  of  prosecution);  126  C.  322.  324, 
58  P.  824  (subd.  6  construM);  126  0.  607.  609,  59  P.  125  (subd.  7 
construed);  127  C.  520,  528,  524.  69  P.  937  (cited);  128  C.  255,  256, 
60  P.  848  (subd.  7  construed);  129  C.  247.  250,  61  P.  1088  (con- 
strued with  poet  S  582) ;  129  C.  670.  672,  62  P.  316  (subds.  2.  3.  5, 
and  6  cited);  132  C.  81,  82,  83,  64  P.  118  (subd.  7  construed);  132 
C.  432.  434,  435.  436.  64  P.  713  (construed  and  applied);  132  C. 
453,    455,    64   P.    713,    1071    (subd.    7   cited);    132   C.    607,    608,    64   P. 
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1080,  1081  (subd.  7  construed);  134  C.  60.  62,  66  P.  75  (subd.  1 
construed);  135  C.  666,  668,  672,  67  P.  1091  (subd.  1  construed): 
136  C.  313,  316,  68  P.  975  (construed  and  applied);  136  C.  552, 
553,  554,  555,  69  P.  299  (construed  and  applied);  137  C.  270,  271, 
272  (subd.  7  applied);  70  P.  88  (erroneously  cited  as  5  582);  137 
C.  651,  657,  66  P.  216,  70  P.  732  (cited);  139  C.  90,  94,  72  P.  716 
(subd.  1  construed);  140  C.  33,  34,  73  P.  761  (construed);  140  C. 
172,  174,  73  P.  830  (subd.  5  construed);  140  C.  376,  377,  73  P.  1061 
(subd.  1  construed);  141  O.  4,  7,  9,  74  P.  352,  353  (subd.  7  con- 
strued); 141  C.  55,  74  P.  546  (construed);  141  C.  283,  284,  74  P. 
838  (subd,  1  construed);  141  C.  576,  578,  75  P.  172  (subd.  7  con- 
strued) ;  141  C.  653,  655,  657,  75  P.  315  (construed  with  ante  H  408, 
.416);  144  C.  426,  427,  77  P.  1037  (construed);  144  C.  650,  655,  79 
P.  381  (construed);  145  C.  565,  570,  79  P.  171  (subd.  1  construed); 
146  C.  745,  750,  81  P.  138  (subd.  7  construed);  147  C.  495,  502, 
82  P.  57,  59  (subd.  5  construed);  147  C.  604,  605,  82  P.  246  (con- 
strued); 148  C.  669.  672,  113  A.  S.  324.  84  P.  155  (subd.  7  con- 
strued with  S8  353.  389  ante  and  applied) ;  148  C.  699,  84  P.  37 
(construed  and  applied);  149  C.  487,  492,  87  P.  13  (restriction, 
under  subd.  3,  as  to  dismissal  of  action);  149  C.  687.  693.  694.  695, 
87  P.  577  (subd.  7  applies  to  pending  actions  which  are  untried); 
150  C.  153.  155,  157,  158,  88  P.  718  (what  cannot  operate  as  a  dis- 
missal under  subd.  1);  152  C.  344.  347,  348.  92  P.  868.  869  (con- 
struction of  various  subdivisions,  showing  what  does  not  consti- 
tute a  mere  dismissal);  163  C.  179,  180,  94  P.  768,  769  (judgment 
of  dismissal,  under  9  6,  reversed  for  excusable  neglect  to  procure 
and  enter  judgment);  2  C.  A.  165,  166.  83  P.  172  (what  is  the  only 
limitation  upon  plaintiff's  right  to  dismiss);  2  C.  A.  220,  223,  83 
P.  282  (disiyetlon  of  court  under  subd.  6):  3  C.  A.  124.  126.  127.  84 
P.  424  (subd.  7  applied);  3  C.  A.  448.  452,  86  P.  194  (subd.  7  applied 
in  action  to  determine  right  to  school  land);  6  C.  A.  581,  584.  90 
P.  1071  (power  of  court  to  dismiss,  how  limited);  6  C.  A.  740,  747, 
91  P.  416  (cited  with  S  582  to  point  that  Judgment  on  pleadings 
is  judgment  on  merits);  6  C.  A.  537,  541,  92  P.  658  (Judgment  of 
dismissal,  under  subd.  7,  for  Inexcusable  delay,  was  sustained); 
115  F.  543,  549  (what  is  a  dismissal  under  subd.  .2  of  this  section, 
and  not  a  Judgment  on  the  merits  under  §  582). 

Practice  Act  $148.-13  C.  637  (construed);  18  C.  76.  77  (defini- 
tion of  "trial");  20  C.  92,  93  (cited);  22  C.  100,  102  (construed  and 
applied);  22  C.  463,  466  (construed);  25  C.  266,  276.  277  (construed 
with  1 149  Practice  Act) ;  28  C.  166.  168,  87  A.  D.  110  (construed) ; 
29  C.  147.  150,  87  A.  D.  164  (construed);  35  C.  296,  302  (con- 
strued in  dis.  op.);  47  C.  542,  546.  547,  548  (construed  with  (149 
Practice  Act);  126  C.  296,  299,  58  P.  704  (similarity  between  Prac- 
tice Act  and  Code);  136  C.  666.  668,  67  P.  1091  (was  substantially 
the  samd  as  |  581  of  code). 

As  to  affirmative  relief  upon  counterclaim  where  defendant's 
demand  is  in  excess  of  plaintiff's  demand,  see  Kerr's  Cyc.  C.  C. 
P.   S  666  and  note;   43   Cent.   Dig.   col.   3288.    §  130. 
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As  to  counterclaim,  see  Kerr's  Cyc.  C.  C.  P.  I  438  and  note. 

As  to  counterclaim  not  allowed  against  counterclaim,  see  43 
Cent.    DlfiT-    col.    3029,    i  23. 

As  to  cross- complaint,  see  Kerr's  Cyc.  C.  C.  P.   {  442  and  note. 

As  to  di8mlss€d  for  want  of  prosecution*  see  Kerr's  Cyc.  C.  C. 
P.  I  594  and  note. 

As  to  entry  of  Judgment  In  Judgment- book,  mandatory  duty  of 
clerk,    see   Kerr's   Cyc.   C.    C.   P.    I  668  and  note. 

As  to  evidence  either  party  may  bring  on  trial,  see  Kerr's 
Cyc.   C.    C.    P.    i  594   and  note. 

As  to  Judgment  on  pleadings,  see  Kerr's  Cyc.  C  C.  P.  S  ^^2  and 
note. 

As  to  nonsuit,  in  general,  see  ante  §  578  and  note:  also  24  A.  D. 
620-624,   49  A.  S.   831-833. 

Same — Compulsory  granting   of. — See   24   A.    D.    620. 

Same — Effect  of  as  res  Judicata. — See  49  A.   S.   831. 

As  to  Jiunc  pro  tunc  entry  of  Judgments,  see  4  A.  S.  828-S34; 
1  Cent.  Dig.  col.  253,  §344;  col.  268,  (364  [e.  g] ;  col.  275,  9  371 
[c];  col.  362,  $493  [b] ;  30  Cent.  Dig.  col.  704,  ({525-541;  5  W.  & 
P.  4868;   1  L.  567;  20  L.  143;   18  PI.  &  Pr.  464. 

As  to  right  of  defendant  to  have  flnal  Judgment  entered  upon 
trial  where  plaintiff  does  not  appear,  and  where  no  proofs  are 
offered  in  plaintifTs  behalf,  see  Kerr's  Cyc.  C.  C.  P.  S  694  and 
note  par.   3. 

As  to  stipulations  by  attorney,  see  Kerr's  Cyc.  C.  C.  P.  f  2S3 
note  pars.  197  et  seq. 

As  to  trial — ^Either  party  may  bring  on,  see  Kerr's  Cyc.  C.  C 
P.    1 594    and    note. 

As  to  variance,  fatal  and  immaterial,  see  Kerr's  Cyc.  C.  C.  P. 
H  469-471    and   notes. 

As  to  voluntary  appearance  of  defendant  equivalent  to  personal 
service  of  summons  and  copy  of  complaint  upon  him,  see  Kerr's 
Cyc,   C.   C.   P.   i  416  and  note. 


$581a.  DISMISSAL  FOR  FAILURE  TO  SERVE  SUM- 
M0X8,  WHEJT.  BY  COURT  OF  OWN  MOTION.  No  action 
heretofore  or  hereafter  cominenced  shall  be  further  prose- 
cuted, and  no  further  proceedings  shall  be  had  therein,  and 
all  actions  heretofore  or  hereafter  commenced  must  be  dis- 
missed by  the  court  In  which  the  same  shall  have  been 
commenced,  on  its  own  motion,  or  on  motion  of  any  party 
inter-ested  therein,  whether  named  in  the  complaint  as  a 
party  or  not,  unless  summons  shall  have  Issued  within  one 
year,    and   all   such   actions   must   be   in   like    manner   dis- 
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missed,  unless  the  summons  shall  be  served  and  retarn 
thereon  made  within  three  years  after  the  commencement 
of  said  action. 

[Appearance  without  serrlee— ProsecnUon.]     But  all  such 

actions  may  be  prosecuted,  if  appearance  has  been  made  hy 
the  defendant  or  defendants,  within  said  three  years  in  the 
same  manner  as  if  summons  had  been  issued  and  served; 
provided, 

[Exception  in  partition  and  conflicting  claims  to  property.] 

That,  except  in  actions  to  partition  or  to  recover  possession 
of,  or  to  enforce  a  lien  upon,  or  to  determine  conflicting 
claims  to,  real  or  personal  property,  no  dismissal  shall  be 
had  under  this  section  as  to  any  defendant  because  of  the 
failure  to  serve  summons  on  him  during  his  absence  from  the 
state,  or  while  he  has  secreted  himself  within  the  state  to 
prevent  the  service  of  summons  on  him. 

History!  Enacted  March  20,  1907,  Stats,  and  Amdts.  1907,  p» 
712.  Kerr's  Stats,  and  Amdts.  1906-7.  p.  446. 

§  582.    ALL  OTHER  JUDGMENTS  ABE  ON  THE  MERITS. 

In  all  cases  other  than  those  mentioned  in  the  last  two 
sections,  judgment  must  be  rendered  on  the  merits. 

History t  Enacted  March  11,  1872,  re-enactment  of  |  149  of 
Practice  Act;  amended  March  20,  1907,  Stats,  and  Amdts.  1907. 
p.   712,  Kerr's  Stats,  and  Amdts.  1906-7,  p.   447. 

See  Kerr's  Cyc.  C.  C.  P.  for  21  pars,  annotation. 

Code  section. — 58  C.  1^6.  190  (construed  and  applied):  93  C.  506. 
509,  29  P.  121  (construed);  94  C.  465,  469.  29  P.  771  (referred  to): 
118  C.  160,  224,  50  P.  277  (construed  in  dis.  op.);  122  C.  383,  384. 
55  P.  141  (construed  with  §581  ante);  125  C.  213.  214.  57  P.  886 
(cited) ;  126  C.  296,  299,  300,  58  P.  704  (construed  with  {  581  ante) ; 
129  C.  247,  250,  61  P.  1083  (construed  with  S  581  ante) ;  70  P.  88 
(erroneously  cited  for  I  581);  5  C.  A.  581.  584.  90  P.  1071.  1072  (action 
cannot  be  dismissed  without  vacating  order  permitting  intervention 
when);  5  C.  A.  740,  747,  91  P.  416  (judgment  on  pleadings  Is  Jud^r- 
ment  on  merits). 

Practice  Act  S  14A. — 25  C.  266.  277  (construed  and  applied) ;  36  C. 
296,  302  (cited  in  dis.  op.  with  S  148  Practice  Act,  {  581  ante) ;  47  C. 
542,  548  (construed  and  applied);  126  C.  296,  299,  58  P.  704  (same  as 
code  section). 

480 


Ch8. 1,  n.]  DISMISSAL  OF  ACTIONS.  1 683 

As  to  award  by  arbltraton.  Judgment  on,  see  Kerr's  Cyc.  C.  C.  P. 
11386  and  note;  4  Cent  Dig.  col.  424.  §{466-483;  2  Decen.  Dig.  p. 
1035.  S  84;  11  Fl.  &  Pr.  1048. 

As  to  confession  of  Judgrment,  see  Kerr's  Cyc.  C.  C.  P.  1 1132  et 
seq.   and  notes. 

As  to  discretion  of  court  on  motion  to  dismiss  action  for  want 
of  prosecution,  see  Kerr's  Cyc.  C.  C.  P.  f  681  and  note. 

As  to  intervention  not  permitted  after  Judgment  rendered,  see 
Kerr's  Cyc.  C-  C.  P.  (  387  and  note. 

As  to  judgment  by  consent  not  coming  within  either  of  sub- 
divisions of  this  section  being  judgment  upon  merits,  see  Kerr's 
Cyc  C.  C.  P.  8  681  and  note  par.  73. 

As  to  judgment  of  dismissal,  when  not  bar  to  subsequent  action, 
see  Kerr's  Cyc.  C.  C.  P.  |  581  and  note. 

As  to  manner  of  giving  and  entering  judgment  in  general,  see 
Kerr's  Cyc.  C.  C.  P.  U  664-676  and  notes. 

As  to  setting  aside  judgments,  etc.,  obtained  through  surprise, 
excusable  neglect,  see  Kerr's  Cyc.  C.  C.  P.  f  473  and  note. 


I  &8S.  BISmSSAL  OF  ACTIONS.  The  court  may,  in  its  dis- 
cretioii,  dismiss  any  action  for  want  of  prosecution  on  motion 
of  the  defendant  and  after  due  notice  to  the  plaintiff,  when- 
ever plaintiff  has  failed  for  two  years  after  answer  filed  to 
bring  such  action  to  trial.  Any  action  heretofore  or  here- 
after commenced  shall  be  dismissed  by  the  court  in  which 
the  same  shall  have  been  commenced  or  to  which  it  may 
be  transferred  on  motion  of  the  defendant,  after  due  notice 
to  plaintiff  or  by  the  court  on  its  own  motion,  unless  such 
action  is  brought  to  trial  within  five  years  after  the  defend- 
ant has  filed  his  answer,  except  where  the  parties  have  stipu- 
lated in  writing  that  the  time  may  be  extended. 

History:  Enacted  March  18.  1905,  Stats,  and  Amdts.  1905,  p. 
244. 
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CHAPTER    II. 

JUDGMENT  UPON  FAILURE  TO  ANSWER, 

f  585.     In  what  cases  judgment  may  be  had  upon  the  failure  of 
the  defendant  to  answer. 

§  58o.  IN  WHAT  CASES  JUDGMENT  MAY  BE  HAD  UPON 
THE  FAILURE  OF  THE  DEFENDANT  TO  ANSWER,  Judg- 
ment may  be  had,  if  the  defendant  fail  to  answer  the  com- 
plaint, as  follows: 

1.  In  an  action  arislngr  upon  contract  for  the  recoTcry  of 
money  or  damages  only,  if  no  answer  has  been  filed  with 
the  clerk  of  the  court  within  the  time  specified  in  the  sum- 
mons, or  such  further  time  as  may  have  been  granted,  the 
clerk,  upon  application  of  the  plaintiff,  must  enter  the  default 
of  the  defendant,  and  Immediately  thereafter  enter  Judgment 
for  the  amount  demanded  in  the  prayer  of  the  complaint, 
including  the  costs,  against  the  defendant,  or  against  one  or 
more  of  several  defendants  in  the  cases  provided  for  in 
section  four  hundred  and  fourteen; 

2.  [Time  for  filing  answer  in  otiier  cases.]  In  other  actions, 
if  no  answer  has  been  filed  with  the  clerk  of  the  court  within 
the  time  specified  in  the  summons,  or  such  further  time  as 
may  have  been  granted,  the  clerk  must  enter  the  default  of 
the  defendant;  and  thereafter  the  plaintiff  may  apply  to  the 
court  for  the  relief  demanded  in  the  complaint.  If  the  taking 
of  an  account,  or  the  proof  of  any  fact,  is  necessary,  to 
enable  the  court  to  give  judgment,  or  to  carry  the  judgment 
into  effect,  the  court  may  take  the  account  or  hear  the 
proof;  or  may,  in  its  discretion,  order  a  reference  for  that 
purpose.  And  where  the  action  is  for  the  recovery  of  damages, 
in  whole  or  in  part,  the  court  may  order  the  damages  to  be 
assessed  by  a  jury;  or  if,  to  determine  the  amount  of  dam- 
ages,  the  examination  of  a  long  account  be  involved,  by 
a  reference  as  above  provided; 
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3.  [Ib  Mtlon  where  serrlee  ef  svmaieBs  Is  by  pnbliestleii; 
■on-resident.]  In  actions  where  the  service  of  the  summons 
was  by  publication,  the  plaintiff,  upon  the  expiration  of  the 
time  for  answering,  may,  upon  proof  of  the  publication,  and 
that  no  answer  has  been  filed,  apply  for  Judgment;  and  the 
court  must  thereupon  require  proof  to  be  made  of  the  demand 
mentioned  In  the  complaint;  and  if  the  defendant  be  not 
a  resident  of  the  state,  must  require  the  plaintiff,  or  his 
agent,  to  be  examined  on  oath,  respecting  any  payments  that 
have  been  made  to  the  plaintiff,  or  to  any  one  for  his  use,  on 
account  of  such  demand,  and  may  render  judgment  for  the 
amount  which  he  is  entitled  to  recover. 

History  s  Enacted  March  18,  1905.  Stats,  and  Amdts.  1906, 
p.  244;  amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  712, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  447. 

See  Kerr's  Cyc.  C.  C.  P.  for  46  pars,  annotation. 

Code  aectloA.^ — 68  C.  253,  264  (construed);  $4  C.  203.  204.  30  P. 
627  (construed):  68  C.  422,  426,  427.  428.  9  P.  727,  729  (construed  and 
appUed  with  SI  414-473  ante) ;  90  C.  504.  507.  27  P.  376.  376  (cited) ; 
103  C.  204.  207,  37  P.  218,  219  (cited  with  other  sections):  108  C. 
2S.  30.  31,  41  P.  24  (subd.  1  construed):  111  C.  549.  551.  44  P.  237 
(subd.  1  €M>n8trued);  66  P.  600  (plaintiff,  in  action  under  subd.  1. 
is  beyond  provision  of  statute  when):  136  C.  362,  363,  68  P.  1015 
(construed):  136  C.  566.  657.  69  P.  291  (subd.  1  construed):  136  C. 
571.  574.  69  P.  220.  221  (construed);  137  C.  420.  427,  70  P.  299  (cited): 
144  C.  8.  4.  77  P.  662  (cited  with  i  414  ante) ;  160  C.  647.  649.  89  P. 
CIS  (evidence  not  required  when,  on  Judgment  by  default);  3  C.  A. 
44.  46.  84  P.  214  (cited). 

Practice  Act  f  150.— 1  C.  94,  96  (citing  Practice  Act  of  1850  |fi  125, 
127.  128.  130);  4  C.  264.  266  (construed);  6  C.  165,  156  (cited):  7  C. 
443.  449.  460  (construed):  17  C.  664.  566  (construed);  28  C.  212.  214 
(construed) ;  32  C.  634,  636,  636.  91  A.  D.  598  (construed  and  applied) : 
S4  C.  25.  27  (construed);  68  C.  422.  427,  9  P.  727  (corresponds  with 
code  section). 

As  to  appeal  In  general,  see  Kerr's  Cyc.  C.  C.  P.  9  939  et  seq. 
and  notes. 

As  to  costs  included  In  Judgment,  see  Kerr's  C^yc.  C.  C.  P.  |  1035 
and  note. 

As  to  fictitious  names  and  amendment  thereof,  see  Kerr's  Cyc. 
C.  C.  P.  f  474  and  note. 

As  to  Judgments — By  confession,  see  Kerr's  Cyc.  C.  C.  P.  |  1132 
and  note. 
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Same — ^Dollars  and  cento  without  fractions,  computation  of  to  be 
in.— See  Kerr*«  Pocket  Pol.  C.  |  3274. 

Same — Generally,  docketinsr,  satisfaction,  etc. — See  Kerr's  Cyc 
C.  C.  P.  SI  664-675  and  notes. 

Same — Gold  coin,  to  be  in,  when. — See  Kerr's  Cyc.  C.  C.  P.  f  M7 
and  note. 

Same — In  Justices'  courts — By  default. — See  Kerr's  Cyc.  C.  C.  P. 
S  871   and  note. 

Same — Same — Other  than  by  default. — See  Kerr's  Cyc.  C.  C.  P. 
i  889  et  seq.  and  notes. 

Same — On  award. — See  Kerr's  Cyc.  C.  C.  P.  |1286  and  note;  also 
ante  {  581,  note. 

Same — On  pleadings. — See  Kerr's  Cyc.  C.  C.  P.  |  582  and  note. 

Same — Void,  setting  aside,  etc. — See  Kerr's  Cyc.  C.  C.  P.  I  47S  and 
note. 

As  to  publication  of  summons,  see  Kerr's  Cyc.  C.  C.  P.  |  412 
and  note. 

As  to  service  of  summons,  validity  of,  etc.,  see  Kerr's  Cyc.  C.  C. 
P.  I  411  and  note. 

As  to  waiver  of  objections  by  failure  to  demur  or  answer,  see 
Kerr's  Cyc.  C.  C.  P.  9  434  and  note. 

As  to  when  action  is  pending,  see  Kerr's  Cyc.  C.  C.  P.  |  1049 
and  note. 
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CHAPTER   III. 
ISSUES  — THE    MODE    OF    TRIAL.    AND    POSTPONEMENTS. 

f  588.  Issue  defined,  and  the  different  kinds. 

f  589.  Issue  'of  law,  how  raised. 

i  590.  Issue  of  fact,  how  raised. 

1591.  Issue  of  law,  how  tried. 

I  592.  Issue  of  fact,  how  tried.     When  Issues  both  of  law  and 
fact,  the  former  to  be  first  disposed  of. 

1 593.  Clerk    must   enter    causes    on    the    calendar,    to    remain 

I  until   disposed  of. 

I            i  594.  Parties  may  brin^  issue  to  trial. 

f  595.  Motion   to   postpone  a   trial    for   absence    of   testimony. 
requisites  of. 

S  596.  In   cases   of  adjournment  a   party   may   have   the   testl- 

i  mony  of  any  witness  taken. 

f  588.    ISSUE  DEFIKEB,  AND  THE  DIFFERENT  KINDS. 

Issues  arise  upon  the  pleadings  when  a  fact  or  conclusion 
I  of  law  is  maintained  by  the  one  party  and  Is  controverted  by 
I  the  other.    They  are  of  two  kinds: 

I  1.  Of  law;  and, 

I  2.  Of  fact. 

Hlat«i7s  Bnacted  March  11,  1872,  founded  upon  §  151  of  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats. 
and  Amdts.  1900-1,  p.  144,  act  held  unconstitutional,  see  his- 
tory, S  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

88  C.  221.  227,  26  P.  80,  82  (cited  with  other  sertlons);  88  C. 
302.  315.  26  P.  178.  632.  538  (cited  with  |  656  post);  93  C.  614,  619.  29 
P.  235.  237  (construed);  120  C.  33,  87,  65  A.  S.  147,  52  P.  122  (cited 
with  f  590  post) ;  132  C.  9,  11,  64  P.  95  (cited  with  other  sections) ; 
135  C.  666,  669,  67  P.  1091  (cited  with  |  691  post) ;  152  C.  261,  269.  92 
P.  481  (general  rule  as  to  motion  for  new  trial  In  all  trials  where 
an  issue  of  fact  is  Involved  and  determined). 

As  to  Issues  in  Justices'  courts,  see  Kerr's  Cyc.  C.  C.  P.  I  878  et 
seq.  and  notes. 

As  to  Issue  of  fact,  see  Kerr's  Cyc.  C.  C.  P.  %  590  and  note. 

As  to  issue  of  law,  trial  of,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  8S  589, 

591  and  notes. 
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As  to  new  trial,  re- examination  of  issue  of  fact,  see  Kerr's  Cyc. 
C.  C.  P.  $  656  and  note. 

As  to  trial  of  issue  of  fact,  see  Kerr's  Cyc.  C.  C.  P.  §  592  and 
note. 

§  589.    ISSUE  OF  LAW,  HOW  BAISED.    An  issue  of  law 

arises  upon  a  demurrer  to  the  complaint  or  answer,  or  to 

some  part  thereof. 

History  I  Enacted  March  11,  1872,  re-enactment  of  {152  of 
Practice  Act  as  amended  In  1854. 

See  Kerr's  Cyc.   C.   C.   P.   for  2  pars,   annotation. 

Code  nectloB.— 88  C.  221,  227,  26  P.  80,  82  (cited  with  otiier 
sections). 

Practice  Act  {  163.— 1  C.  333,  334,  335  (oitinp  various  sections  of 
the  Practice  Act  of  1850). 

As  to  trial  of  issue  of  law,  see  Kerr's  Cyc.  C.  C.  P.  §  591  and  note. 

§  590.  ISSUE  OF  FAC  T,  MOW  RAISED*  An  issue  of  fact 
arises : 

1.  Upon  a  material  allegation  In  the  complaint  controverted 
by  the  answer;   and, 

2.  Upon  new  matters  in  the  answer,  except  an  Issue  of 

law  is  joined  thereon. 

History:  Enacted  March  11,  1872.  re-enactment  of  §153  of 
Practice  Act  as  amended  in  1854. 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation. 

Code  Mcctlon 88    C.    221,    227,    26    P.    80.    82    (cited    with    other 

sections) ;  99  C.  265,  270,  33  P.  1103  (cited  with  f  656  post) ;  108  C.  450. 
455.  41  P.  483,  42  P.  479  (cited  with  S  633  post) ;  (C.  Dec.  9.  1897,  51  P. 
190.  193  (construed) ;  120  C.  33,  37,  65  A.  S.  147,  52  P.  122  (cited  with 
f  588  ante) ;  124  C.  212,  215,  71  A.  S.  46,  56  P.  1026  (cited  with  |  462 
ante);  125  C.  15,  16,  B7  P.  667  (cited  with  8  656  post);  125  C.  201, 
204,  57  P.  892  (cited  with  other  sections);  132  C.  9,  11.  64  P.  95  cited 
with  S  588  ante). 

Practice  Act  §  15S. — 41  C.  393.  404  (cited). 

As    to   Issue    arising    by    implication    of   law,    from    new    matter 
allei^ed  In  answer,  see  Kerr's  Cyc.  C.  C.  P.  §  588  and  note  par.  4. 
As  to  new  trial,  see  Kerr's  Cyc.  C.  G.  P.  f  656  and  note. 
As  to  trial  of  issue  of  fact,  see  Kerr's  Cyc.  C.  C,  P.  8  592  and  note. 

§591.  ISSUE  OF  LAW,  HOW  TRIED.  An  issue  of  law 
must  be  tried  by  the  court,  unless  it  is  referred  upon  consent. 
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Hiirtorys  Enacted  March  11,  1872,  re-enactment  of  I  154  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

135  C.  666,  669.  67  P.  1091  (construed);  1  C.  A.  130,  135,  81  P.  1033 
(construed  with  {§  592  and  976;  expression  "action  must  be  tried 
anew  in  the  superior  court"  applies  equally  to  issues  of  law  as  of 
fact). 

As  to  dismissal  of  action  before  trial,  generally,  see  Kerr's  Cyc. 
C.  C.  P.  S  581  and  note;  also  "dismissal"  in  note  to  {  57S  ante. 

As  to  trial  by  court,  generally,  see  Kerr's  Cyc.  C.  C.  P.  $S  631 
et  seq.  and  notes. 


$&92.  ISSUE  OF  FACT,  HOW  TRIED.  WHEN  ISSUES 
BOTH  OF  LAW  AND  FACT,  THE  FORMER  TO  BE  FIRST 
DISPOSED  OF*  In  actions  for  the  recovery  of  specific  real 
or  personal  property,  with  or  without  damages,  or  for  money 
claimed  as  due  upon  contract,  or  as  damages  for  breach  of 
contract,  or  for  injuries,  an  Issue  of  fact  must  be  tried  by 
a  jury,  unless  a  jury  trial  is  waived,  or  a  reference  is  ordered, 
as  provided  in  this  code.  Where  in  these  cases  there  are 
issues  both  of  law  and  fact,  the  issae  of  law  most  be  first  dis- 
posed of.  In  other  cases,  Issues  of  fact  must  be  tried  by  the 
fonrt,  subject  to  its  power  to  order  any  such  issue  to  be 
tried  by  a  jury,  or  to  be  referred  to  a  referee,  as  provided 
in  this  code. 

Htotoryt  Enacted  March  11,  1872,  re-enactment  of  $155  of 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p. 
310. 

See  Kerr's  Cyc.  C.  C.  P.  for  3B  pars,  annotation. 

Gc»de  iiec4iom^-50  C.  505.  506  (construed);  64  C.  54,  56,  28  P.  115 
(construed  and  applied);  64  C.  472,  473,  2  P.  244  (construed  and 
applied);  68  C.  262.  264.  9  P.  149,  150  (construed);  88  C.  179,  183,  25 
P.  1119,  1120  (construed);  89  C.  597,  598,  27  P.  66,  67  (construed): 
31  P.  867,  368  (construed  with  other  sections) ;  104  C.  286,  288,  37  P. 
934  (construed);  104  C.  369,  372,  36  P.  93,  38  P.  43  (construed);  109 
C.  437,  444,  42  P.  557,  558  (construed);  120  C.  515,  52  P.  816  (applied 
without  citation);  127  C.  197,  201,  59  P.  589  (construed);  128  C.  521, 
i>23,  61  P.  76  (construed);  130  C.  516,  521,  62  P.  934-  (construed); 
144  C.  542,  546,  78  P.  7  (construed);  146  C.  411,  420,' 80  P.  517  (con- 
strued and  applied);  1  C.  A.  180,  135,  81  P.  1033  (construed  with 
fl  591  and  976;  expression  "action  must  be  tried  anew  in  the  superior 
court'*  applies  equally  to  Issues  of  law  as  of  fact);   87  P.  402,  403 
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(it  is  not  error  to  deny  defendant's  demand  for  a  Jury  in  an  equity 
case). 

Practice  Act  {  1S6.— 1  C.  336,  337  (citing  S  136  Practice  Act  of 
1850). 

As  to  conduct  of  trial,  see  Kerr's  Cyc.  C.  C.  P.  SI  607-619  and 
notes. 

As  to  Jury  trial,  see  Kerr's  Cyc.  C.  C.  P.  18  600-628  and  notes. 

Same — Waiver  of. — See  Kerr's  Cyc.  C.  C.  P.  |  631  and  note. 

As  to  new  trial,  in  general,  see  Kerr's  Cyc.  C.  C.  P.  §  666  et  seci. 

and  notes. 

As  to  references,  see  Kerr's  Cyc.  C.  C.  P.  fi§  638-645  and  notes. 

As  to  trial  by  court,  see  Kerr's  Cyc.  C.  C.  P.  IS  631-636  and  notes. 

As  to  trial  by  referees,  see  Kerr's  Cyc.  C.  C.  P.  S8  638  et  seci. 
and  notes. 

As  to  trial  by  Jury— Generally,  see  Kerr's  Cyc.  C.  C.  P.  SI  600-628 
and  notes. 

As  to  trial  in  general,  see  Kerr's  Cyc.  C.  C.  P.  |§  646  et  seq. 
and  notes. 

As  to  trial  of  actions  for  obtaining  possession  of  real  property, 
see  Kerr's  Cyc.  C.  C.  P.  S  1171  and  note. 

As  to  waiver  of  trial  by  Jury,  see  Kerr's  Cyc.  C.  C.  P.  I  631  and 
note. 

Same— In  Justices'  courts. — See  Kerr's  Cyc.  C.  C.  P.  I  883  and 
note. 

§  593.  CLERK  MUST  ENTER  CAUSES  ON  THE  CALEN- 
DAB,  TO  REMAIN  UNTIL  DISPOSED  OF.  The  clerk  must 
enter  causes  upon  the  calendar  of  the  court  according  to 
the  date  of  Issue.  Causes  once  placed  on  the  calendar  must 
remain  upon  the  calendar  until  finally  disposed  of;  provided, 
that  causes  may  be  dropped  from  the  calendar  by  consent 
of  parties,  and  may  be  again  restored  upon  notice. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  S 156  of 
Practice  Act;  amended  March  9,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  5. 

See  Ken-'s  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

Practice  Act  §  1««. — 48  C.  409,  425  (cited). 

As  to  abolition  of  terms  of  court,  see  Const.  1879,  art.  VI,  |  5; 
Hen.  G.  L.,  p.  Ixxvi. 

As  to  discretion  of  court  to  make  payment  of  costs  condition  of 
grranting  continuance,  see  Kerr's  Cyc.  C.  C.  P.  S  1029  and  note. 

As  to  issue,  generally,  see  Kerr's  Cyc.  C.  C.  P.  |  588  and  note. 

As  to  mailing  notice  of  time  set  for  trial,  see  Kerr's  Cyc.  C.  C.  F, 
1 1013  and  note. 
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As  to  mandamus  to  compel  performance  of  duty  of  clerk,  etc.. 
Kerr's  Cyc.  C.  C.  P.  §  1085  and  note. 


i  59L  PABTIES  MAT  BRING  ISSUE  TO  TRIAL.  Either 
party  may  bring  an  Issue  to  trial  or  to  a  hearing,  and  in  the 
absence  of  the  adverse  party,  unless  the  court,  for  good 
cause,  otherwise  direct,  may  proceed  with  his  case,  and  take 
a  dismissal  of  the  action,  or  a  verdict  or  judgment,  as  the 
case  may  require;  provided,  however,  if  the  issue  to  be 
tried  is  an  issue  of  fact,  proof  must  first  be  made  to  the 
satisfaction  of  the  court,  that  the  adverse  party  has  had  five 
days'  notice  of  such  trial. 


'I  Bnacted  March  11,  1872,  re-enactment  of  i  167  of 
Practice  Act;  amended  February  14,  1899,  Stats,  and  Aindts. 
1899.  p.  5. 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation. 

Code  •eetloB.— 83  C.  22&,  230.  23  P.  312,  313  (construed  and 
applied);  101  C.  175,  178,  35  P.  636  (construed  with  J  595  post); 
125  C.  213,  214,  57  P.  886  (construed  and  applied);  129  C.  681,  685, 
•2  P.  313  (construed);  133  C.  416,  419,  65  P.  878  (construed);  146 
C.  212.  214.  79  P.  870  (construed);  149  C.  487,  491,  492,  87  P.  13 
(construed  with  i  581,  subd.  3,  showing  prerequisites  to  dismissal  of 
action  for  failure  of  plaintiff  to  appear  on  trial);  1  C.  A.  130,  132. 
81  P.  1033  (referred  to);  5  C.  A.  681,  585,  90  P.  1071  (required  notice 
must  be  given  unless  waived). 

Praetiee  Aet  1 157^-^0  C  549.  652  (erroneously  cited  for  %  147 
Practice  Act). 

As  to  dismissal,  see  Kerr's  Cyc.  C.  C.  P.  S  581  and  note;  also 
ante  I  578,  note. 

As  to  relief  from  Judgment,  through  mistake,  surprise,  excusable 
neglect,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  I  473  and  note. 

As  to  Jury  trial— Generally,  see  Kerr's  Cyc.  C.  C.  P.  §S  600-628 
and  notes. 

Same — ^Rlght  of  In  clvU  cases.— See  31  Cent.  Dig.  col.  181,  !§  14- 
242;  A.  C.  703;  3  A.  C.  248;  1043;  5  A.  C.  640;  15  L.  287,  441,  614;  24 
L.  806;  25  L.  67;  28  L.  819;  60  L.  236; 

Same — Same — In  equity  case. — See  1  L.  480. 

Same — ^Waiver  of,  see  Kerr's  Cyc.  C.  C.  P.  f  631  and  note. 

As  to  trial  Jury,  see  post  f  600,  note. 

As  to  reference,  see  Kerr's  Cyc.  C.  C.  P.  9S  638-645  and  notes. 

As  to  surprise  as  ground  for  new  trial,  see  Kerr's  Cyc.  C.  C.  P. 
(  657  and  note. 

As  to  trial  by  court,  see  Kerr's  Cyc.  C.  C.  P.  f  |  631-636  and  note. 
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§  595.  MOTION  TO  POSTPONE  A  TRIAL  FOB  ABSENCE 
OF  TESTIMONY,  BEQUISITES  OF.  A  motion  to  postpone 
a  trial  on  the  ground  of  the  absence  of  evidence  can  only  be 
made  upon  affidarit  showing  the  materiality  of  the  evidence 
expected  to  be  obtained,  and  that  due  diligence  has  been 
used  to  procure  it. 

\  A  trial  shall  be  postponed  when  it  appears  to  the  court 

\     that  the  attorney  of   record,  party,   or  principal  witness    is 
X     actually  engaged  in  attendance  upon  a  session  of  the  legis- 
lature of  this  state  as  a  member  thereof. 

The  court  may  require  the  movlitg  party,  where  applica- 
tion is  made  on  account  of  the  absence  of  a  material  wit- 
ness, to  state  upon  affidavit  the  evidence  which  he  expects 
to  obtain;  and  if  the  adverse  party  thereupon  admits  that 
such  evidence  would  be  given,  and  that  it  be  considered  as 
actually  given  on  the  trial,  or  offered  and  overruled  as 
Improper,  the  trial  must  not  be  postponed. 

History  t  Enacted  March  11,  1872,  re-enactment  of  {158  of 
Practice  Act;  amended  March  2,  1880,  Code  Amdts.  1880  (C.  C 
P.  pt.),  p.  1. 

See  Kerr's  Cyc.  C.  C.  P.  for  19  pars,  annotation. 

55  C.  49,  51  (construed):  76  C.  328,  342,  19  P.  161,  167  (cited);  85  C. 
304,  307,  24  P.  639,  640  (construed);  31  P.  1123,  1124  (construed);  101 
C.  175,  178.  36  P.  636  (construed  with  S  594  ante) ;  113  C.  286.  287,  45 
P.  328  (construed);  145  C.  144,  151,  78  P.  540  (cited). 

As  to  costs  on  continuance,  see  Kerr's  Cyc.  C.  C.  P.  I  1029  and 
note. 

As  to  court's  duty  to  regard  consequences  of  dismissal,  see 
Kerr's  Cyc.  C.  C.  P.  I  594  and  note  par.  5. 

8  696.  IN  CASES  OF  ADJOURXMENT  A  PABTY  MAT 
HAVE  THE  TESTIMONY  OF  ANY  WITNESS  TAKEN.  The 

party  obtaining  a  postponement  of  a  trial  in  any  court  of 
record  must,  if  required  by  the  adverse  party,  consent  that 
the  testimony  of  any  witness  of  such  adverse  party,  who 
is  in  attendance,  be  then  taiien  by  deposition  before  a  Judge 
or  clerk  of  the  court  in  which  the  case  is  pending,  or  before 
such  notary  public  as  the  court  may  indicate,  which  must 
accordingly  be  done;    and  the  testimony  so  taken  may  be 
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read  on  the  trial,  with  the  same  effect,  and  subject  to  the 
same  objections,  as  if  the  witnesses  were  produced. 

HlstoiT'     Bnacted   March    11,    1872,   re-enactment   of   { 664   of 
E^ractlce  Act. 

See  Kerr'B  Cyc.  C.  C.  P.  for  3  par.  annotation. 
84  C.  221,  225,   23  P.   1037,  1038   (construed). 

As  to  depositions  taken  In  this  state,  how  used,  etc.,  see  Kerr's 
Cyc.  C.  C.  P.  II  2019-2021,  2031-2038  and  notes. 


CHAPTER    IV. 

TRIAL  BY  JURY. 

Article  I.     Formation  of  Jury,  ||  600-604. 

U.     Conduct  of  the  Trial.   Si  607-619. 
III.     The  Verdict,  |{  624-628. 

ARTICLE    I. 

FORMATION  OF  THE   JURY. 

1600.     Jury,  bow  drawn. 

f  601.     Challenflres.      Each    party    entitled    to    four    peremptory 

challenges. 
I  602.     Grounds  of  challengre. 
1 603.     Challenges,   how   tried. 
i  604.     Jury   to  be  sworn. 

1600.  JURY,  HOW  DRAWN.  When  the  action  is  called 
for  trial  by  jury,  the  clerk  must  draw  from  the  trial  jury 
box  of  the  court  the  ballots  containing  the  names  of  the 
jurors,  until  the  jury  is  completed,  or  the  ballots  are 
exhausted. 

Htotoryt  Enacted  March  11.  1872,  founded  upon  S  159  of  Prac- 
tice Act. 

Practice  Act  |  H».— 37  C.  676.  678,  679.  689,  690  (construed  with 
1 160  Practice  Act) ;  45  C.  323.  330  tconstrued  with  |  160  Practice 
Act). 

As  to  drawini?  Jurors,  see  Kerr's  Cyc.  C.  C.  P.  SI  214-220  and 
notes. 

Trial  jury — ^As  to  generally,  see  Kerr's  Cyc.  C.  C.  P.  Ill  190-254 
and  notes;  as  to  the  conduct  of  the  trial,  see  Kerr's  Cyc.  C.  C.  P. 
I  607  and  note. 

441 


I  601  CODE   OF   CIVIL.  PROCEDURE.  [Pt.  II,  Tit. VIII. 

Same — Exemptions  and  excuses,  see  Kerr's  Cyc.  C.  C.  P.  §§  200-202 
and  notes. 

Same — ^Impaneling  of,  see  Kerr's  Cyc.  C.  C.  P.  I  246  and  note. 

Same— ^ury  box.  see  Kerr's  Cyc.  C.  C.  P.  fi  246  and  note. 

Same — Rigrht  to  trial  by  jury,  see  Kerr's  Cyc.  C.  C.  P.  S  592  and 
note. 

Same — Selecting  and  returning  Jurors,  see  Kerr's  Cyc.   C.   C.    P. 
SI  204-211  and  notes. 

Same — Summoning  Jurors,  see  Kerr's  Cyc.  C.  C.  P.  f  i  225-228  and 
notes. 

Same — Time    of    exercising    peremptory    challenge    to    juror,    see 
Kerr's  Cyc.  C.  C.  P.  S  601  and  note. 

Same — ^Verdict  of. — See  Kerr's   Cyc.   C.   C.   P.    §  624   et  seq.    and 
notes. 

Same — ^Waiver  of. — See  Kerr's  Cyc.  C.  C.  P.  9  631  and  note. 

Same — ^What  constitutes  jury. — See  Kerr's  Cyc.  C.  C.  P.  §|  190-195 
and  notes. 

Same — Who  are  competent  to  serve  as  jurors. — See  Kerr's  Cyc. 
C.  C.  P.  iS  198,  199  and  notes. 


§601.  CHALLEXGES.  EACH  PARTT  ENTITLED  TO 
FOUR  PEREMPTORY  CHALLENGES.  Either  party  may 
challenge  the  Jurors,  but  where  there  are  several  parties  on 
either  side,  they  must  join  in  a  challenge  before  it  can  be 
made.  The  challenges  are  to  individual  jurors,  and  are  either 
peremptory  or  for  cause.  Each  party  is  entitled  to  four  per- 
emptory challenges.  If  no  peremptory  challenges  are  taken 
until  the  panel  is  full,  they  must  be  taken  by  the  parties 
alternately,  commencing  with  the  plaintiff. 

HUtoryi  Bnacted  March  11,  1872,  re-enactment  of  {  161  of 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p. 
310. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

78  C.  118.  120,  123,  20  P.  297,  300  (construed);  110  C.  414,  416,  42 
P.  909  (construed);  138  C.  163,  165,  71  P.  81  (construed);  1  C.  A. 
175,  182,  81  P.  972,  975  (applied);  1  C.  A.  566,  573,  82  P.  691 
(challenge  for  cause,  ivhen  allowable). 

As  to  challenge  for  cause,  see  Kerr's  Cyc.  G.  C.  P.  S  602  and  note. 

Same — Peremptory  challent^e  to  jurors,  see  41  A.  D.  463. 

Same — Same — Treatment  of  challenges  to  Jur>'  and  jurors,  see 
Kerr's  Cyc.  Pen.  Code,  §fi  1055-1089  and  notes. 
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SM&  OBOUNBS  OF  CHALLENGE.  Challenges  for  cause 
may  be  taken  on  one  or  more  of  the  following  grounds: 

1.  A  want  of  any  of  the  qualifications  prescribed  by  this 
code  to  render  a  person  competent  as  a  Juror: 

2.  Consanguinity  or  affinity  within  the  fourth  degree  to 
any  party,  or  to  an  officer  of  a  corporation,  which  is  a  party; 

3.  Standing  in  the  relation  of  guardian  and  ward,  master 
and  servant,  employer  and  clerk,  or  principal  and  agent,  or 
debtor  and  creditor,  to  either  party,  or  to  an  officer  of  a  cor- 
poration which  is  a  party,  or  being  a  member  of  the  family 
of  either  party;  or  a  partner  in  business  with  either  party; 
or  surety  on  any  bond  or  obligation  for  either  party,  or  be- 
ing the  holder  of  bonds  or  shares  of  the  capital  stock  of  a 
corporation  which  is  a  party. 

4.  Having  served  as  a  juror  in  a  civil  action  or  been  a  wit- 
ness on  a  previous  trial  between  the  same  parties,  for  the 
same  cause  of  action;  or  having  served  as  a  juror  within  one 
year  previously  in  any  civil  action  or  proceeding  in  which 
either  party  was  plaintiff  or  defendant. 

5.  Interest  on  the  part  of  the  juror  in  the  event  of  the  ac- 
tion, or  in  the  main  question  involved  in  the  action,  except 
his  interest  as  a  member  or  citizen  of  a  municipal  corpora- 
tion. 

6.  Having  an  unqualified  opinion  or  belief  as  to  the  merits 
of  the  action  founded  upon  knowledge  of  its  material  facts 
or  of  some  of  them. 

7.  The  existence  of  a  state  of  mind  in  the  juror  evincing 
enmity  against  or  bias  to  either  party. 

8.  That  he  is  a  party  to  an  action  pending  in  the  court  for 
which  he  is  drawn  and  which  action  is  «et  for  trial  before 
the  panel  of  which  he  is  a  member. 

Htot^ry:  Enacted  March  11,  1872,  re-enactment  of  i  162  of 
Practice  Act  as  amended  in  1860;  amended  March  24,  1874. 
Code  Amdts.  1873-4.  p.  310;  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  146.  act  held  unconsti- 
tutional, see  history  I  5  ante:  amended  March  20,  1907.  Stats, 
and  Amdts.  1907,  p.  713,  Kerr's  Stats,  and  Amdts.  190G-7,  p. 
448;  April   28.  1909.  Stats,  and  Amdts.   1909.  ch.   715. 
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See  Kerr's  Cyc.  C  C.  P.  for  22  pars,  annotation. 

Code  secTtlon.— 119  C.  620,  621  (subd.  4  construed — erroneously 
cited  as  fi  302),  51  P.  957  (correct  citation);  121  C.  102,  107,  66  A.  S. 
22,  53  P.  434,  41  L.  762  (subd.  5  referred  to) ;  124  C.  311.  314.  57  P.  66 
(subd.  7  construed  and  applied);  130  C.  105.  107.  108.  62  P.  738,  742. 
75  P.  326  (subd.  3  construed) ;  146  C.  421,  422.  425,  80  P.  618  (subd.  7 
applied);  149  C.  310,  117  A.  S.  130.  86  P.  710  (subd.  7  applied^:  1 
C.  A.  576,  581,  82  P.  972  (referred  to). 

Practice  Act  S  162.-12  C.  483,  492   (applied). 

As  to  allenagre  as  ground  of  challenge,  see  1  A.  D.  638,  31  Cent, 
Dig.  col.  428.   §  252. 

As  to  challenge  to  Juror,  see  9  A.  D:  81;  21  A.  D.  163;  47  A.  P. 
278;  31  Cent.  Dig.  col.  680.  SI  497-540. 

As  to  discharge  of  Jurors  for  incapacity,  unfitness  or  impro- 
priety, if  accepted  jurors,  see   1   A.  S.   522. 

As  to  disqualification  of  Juror  for  bia^.  see  9  A.  S.  744;  31  Cent. 
Dig.  col.  607,  f§  431-437;  4  A.  C.  783. 

As  to  personal  knowledge  of  facts  to  be  proved  as  affecting  com- 
petency of  Jurors,  see  63  L.  807. 

As  to  preconceived  opinion  of  Juror  as  ground  for  challenge,  see  , 
49  A.  D.  345.    31  Cent.  Dig.  col.  614.  S|  438-479. 

As  to  qualifications  and  exemptions  of  jurors,  see  Kerr's  Cyc. 
C.  C.  P.  SS  198-202  and  notes. 

As  to  rejecting  and  excusing  Jurors  by  court  without  challenge 
for  sickness,  etc..  see  1  A.  S.  519;  31  Cent.  Dig.  col.  569.  IS  384-390. 

As  to  waiver  of  exceptions  to  Juror  known  before  trial,  see  22 
A.  D.  388. 

As  to  want  of  knowledge  of  English  as  ground  for  challenge  to 
Juror,  see  35  A.  R.  738. 

For  full  treatment  of  challenges  to  jury  and  Jurors,  see  Kerr's 
Cyc.  Pen.  C.  §S  1055-1089  and  notes. 


§  603.    CHALLENGES,  HOW  TRIED.    Challenges  for  cause 

must  be  tried  by  the  court.     The  juror  challenged  and  any 

other  person  may  be  examined  as  a  witness  on  the  trial  of 

the   challenge. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  §163  of 
Practice  Act. 

As  to  trial  of  challenges,  see  Kerr's  Cyc.  Pen.  C.  18  107S,  1082  and 
notes;  also  23  A.  D.  128. 

§  604.  JURY  TO  BE  SWORN.  As  soon  as  the  Jury  is  com- 
pleted, an  oath  must  be  administered  to  the  jurors,  in  sub- 
stance, that  they  and  each  of  them  will  well  and  truly  try 
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the   matter  in  issue  between  ,  the  plaintiff,   and  , 

defendant,  and  a  true  verdict  render  according  to  the  evi- 
dence. 

Historsrs     Enacted   March    11,    1872,   re-enactment   of   i  160   of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

k.r— 144  C.  748,  766,  78  P.  284  (cited  in  dis.  op.). 
Act    i  1«0.— 37    C.    676,    689,    690    (construed    with    9  159 
Practice  Act) :  45  C.  323,  330   (construed  with  S  159  Practice  Act) ; 
144  C.  748,  756,  78  P.  284  (oath  of  Jurors). 

A«  to  administration  of  oaths,  generally,  see  Kerr's  Cyc.  C.  C.  P. 
IS  3093-2097;   and  notes. 

As  to  construction  of  Practice  Act  S  160  with  Practice  Act  f  159. 
see  Kerr's  C>'c.  C.  C.  P.  S  60  and  note. 

As   to  failure  of  record  to  show  Jury  sworn  helni?  a  i^round   for 
reversal,  see  8  A.  G.  750. 


ARTICLE    II. 

CONDUCT  OP  THE  TRIAL. 

i  607.  Order  of  proceeding's  on  trial. 

1608.  Chargre   to    the   Jury.      Court   must    furnish.    In    writing, 

upon  request,  the  points  of  law  contained  therein. 

f  609.  Special   instructions. 

f  610.  View  by  Jury  of  the  premises. 

1611.  Admonition  when  Jury  permitted  to  separate. 

{  612.  Jury  may  take  with  them  certain  papers. 

1613.  Deliberation  of  Jury,  how  conducted. 

1614.  May  come  Into  court  for  further   Instructions. 
I  615.  ^roceedingrs  In  case  a  Juror  becomes  sick. 

f  616.     When  prevented  from  grivingr  verdict,  the  cause  may  be 

agraln   tried. 
I  617.     While  Jury  are  absent,  court  may  adjourn  from  time  to 

time.    Sealed  verdict. 
i  618.     Verdict,  how  declared.     Form  of.     Polling'  the  Jury. 
1619.     Proceedings  when  verdict  is  Informal. 

$  607.  ORDER  OF  PROCEEDINGS  ON  TRIAL.  When  the 
jary  has  been  sworn,  the  trial  must  proceed  in  the  follow- 
ing order,  unless  the  Judge,  for   special   reasons,  otherwise 

directs : 
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1.  The  plaintiff,  after  stating  the  isBue  and  his  case,  must 
produce  the  evidence  on  his  part; 

2.  The  defendant  may  then  open  his  defense,  and  offer  his 
evidence  in  support  thereof; 

3.  The  parties  may  then  respectively  offer  rebutting  evi- 
dence only,  unless  the  court,  for  good  reason,  in  furtherance 
of  Justice,  permit  them  to  offer  evidence  upon  their  original 
case; 

4.  When  the  evidence  is  conelnded,  unless  the  case  is  sub- 
mitted to  the  jury  on  either  side  or  on  both  sides  without  argu- 
ment, the  plaintiff  must  commence  and  may  conclude  the 
argument; 

5.  If  several  defendants,  having  separate  defenses,  appear 
by  different  counsel,  the  court  must  determine  their  relative 
order  in  the  evidence  and  argument; 

6.  The  court  may  then  charge  the  jury. 

HlstoiTi     Enacted  March  11.  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  30  pars,  annotation. 

67  C.  444,  445.  7  P.  906  (construed);  94  C.  128,  130,  29  P.  489 
(applied);  140  C.  414.  420,  428,  429,  430,  438.  78  P.  1070,  74  P.  441 
(construed);  148  C.  90,  95,  82  P.  666.  668  (cited);  148  C.  397,  400.  S3 
P.  434  (referred  to);  2  C.  A.  24,  29,  82  P.  1122  (right  to  open  and 
close  argrument  where  ownership  of  land  is  admitted  by  defendant) ; 
5  C.  A.  68,  76,  89  P.  840  (order  of  proof). 

As  to  absence  of  judge  during  trial,  see  2  A.  C.  8;  4  L.  569. 

As  to  admissions  affecting  burden  of  proof,  see  61  L.  513. 

As  to  brlngring  on  trial — Either  party  may,  see  Kerr's  Cyc.  C.  C. 
P.  I  594  and  note. 

As  to  charge  to  jury,  see  Kerr's  Cyc.  C.  C.  P.  IS  608,  609  and 
notes;  74  A.  D.  241;  9  L.  708;  10  L.  741;  18  L.  272. 

As  to  conduct  of  trial — Generally,  see  2  Obiter  Dig.  866-878. 

As  to  continuance — Discretionary  power  to  grant,  see  74  A.  D. 
141-151. 

As  to  directing  a  verdict,  see  2  L.  340;  4  L.  776. 

Same — Effect  of  request  by  both  parties  for  direction  of  verdict. — 
See  6  A.  C.  545. 

As  to  effect  of  admission  to  change  burden  of  proof  and  right  to 
open  and  close,  see  61  L.  513. 

As  to  evidence — ^Admissibility  of,  question  for  court,  see  Kerr's 
Cyc.  C.  C.  P.  i  2102  and  note. 

Same — ^Allegations  required  to  be  proved,  material  ones  only,  see 
Kerr's  Cyc.  C.  C.  P.  1 1867  and  rtbte. 
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Same — ^Burden   of»   see  Kerr's   Cyc.   C.    C.   P.    Ii  1869.    1981  and 
notes. 

Same— Offer  of  proof,  see  12  L.  666.  ^ 

Same— Order  of  proof,  see  Kerr's  Cyc.  C.  C.  P.  {  2042  and  note. 

Same— Proof  necessary  to  make  out  cause,  see  Kerr's  Cyc.  C.  C. 
P.  SI  1867,  1869  and  notes. 

Same — ^Relevancy  of,  see  Kerr's  Cyc.  C.  C.  P.  if  1868,  1870  and 
Botes. 

Same — Same-^<>>Ilateral  facts,  see  Kerr's  Cyc.  C.  C.  P.  11 1868, 
1870  and  notes. 

Same— Variance  from  allegations   in  pleadings,   see  Kerr's   Cyc. 
C.  C.  P.  If  469-471  and  notes. 

As  to  interpreter,  see  Ken's  Cyc.  C.  C.  P.  I  2044  and  note. 

As  to  limitation  on  argument  of  counsel,  see  46  A.  S.  28. 

As  to  misconduct  of  counsel  in  argument,  see  9  A.  S.  669. 

As  to  order  of  proof  in  general,  see  Kerr's  Cyc.  C.  C.  P.  {  2042 
and  note;  also  8  A.  S.  489. 

As  to  proceedings,  etc.,  on  trial — ^Amendments,  see  Kerr's  Cyc. 
C.  C  P.  I  473  and  note. 

Same — Bring  on  trial,  either  party  may,  see  Kerr's  Cyc.  C.  C.  P. 
I  594  and  note. 

Same — Charge  to  Jury,  see  Kerr's  Cyc.  C.  C.  P.  1 1  608,  609  and 
notes. 

Same — EiVidence,  see  "evidence,"  this  note. 

Same — ^Nonsuit,   see  Kerr's   Cyc.   C.   C.   P.    f  581   and   note;   also 
ante  |578.  note. 

Same — ^Proof  required  to  make  out  cause,  see  Kerr's  Cyc.  C.  C.  P. 
f 1 1867,  1869  and  notes. 

Same—Variance   between   proof   and   pleadings,   see   Kerr's   Cyc. 
C.  a  P.  11  469-471  and  notes. 

Same — View  by  Jury,  see  Kerr's  Cyc.  C.  C.  P.  {  610  and  note. 

As  to  reading  law-books  to  jury  by  counsel,  see  1  A.  S.  54. 

As  to  questions  of  law  and  fact — Care  and  negligence,   see  1  L. 
542;  8  L.  385;  4  L.  63;  6  L.  214;  13  L.  728. 

Same — Cause  and  effect,  see  2  L.  696. 

Same — ^Fraud,  see  4  L.  883. 

Same — ^In  construction  of  contracts — Meaning  of  terms  employed, 
see  4  L.  202;  12  L.  376. 

Same — ^In  Ubel  and  slander,  see  5  L.  643;  8  L.  214. 

Same — ^In  the  valuation  of  property,  see  8  L.  83. 

As  to  reading  medical  or  other  books  in  evidence,  see  Kerr's  Cyc. 
C.  C.  P.  1 1936  and  note. 

As  to  recalling  witness,  see  Kerr's  Cyc.  C.  C.  P.  I  2050  and  note. 

As  to  Tight  to  open  and  close,  see  82  A.  D.  139;  96  A.  D.  111. 

As  to  rlffht  to  speedy  trial,  see  41  A.  D.  604. 

As  to  witnesses-— Answer  questions,  must,  see  Kerr's  Cyc.  C.  C. 
P.  I  3066  and  note. 
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Same — Cross-examination  of,  see  Kerr's  Cyc.  C.  G.  P.  f  204S  and 
note. 

Same — Direct  examination  of,  see  Kerr's  Cyc.  C.  C.  P..  I  2045  and 
note. 

Same — Bxcludlngr    from    court- room,    see   Kerr's    Cyc.    C.    C.    P. 
S  2043  and  note. 

Same — ESxperts.  see  Kerr's  Cyc.  C.  C.  P.  S  1870  subd.  9  and  note. 

Same — Impeachment  of — Evidence  of  good  character,  see  Kerr'8 
Cyc.   C.  C.   P.   §i  2049-2063  and  note. 

Same — Interpreters,  see  Kerr's  Cyc.  C.  C.  P.  t  2044  and  note. 

Same — ^Interrogation  of,  mode  of,  see  Kerr's  Cyc.  C.  C.  P.  f  2044 
and  note. 

Same — ^Leading   questions    to,    see   Kerr's    Cyc.    C.    C.    P.    {  2046 
and  note. 

Same — ^Limiting  number  of,  see  10  L.  676. 

Same— Oath  of,  see  Kerr's  Cyc.  C.  C.  P.   IS  2093-2097  and  notes. 

Same — Protection  of,  see  Kerr's  Cyc.  C.  C.  P.  S  2066  and  note. 

Same — Refreshing  memory,   see  Kerr's   Cyc.   C.   C.   P.   |2047  and 
note. 

Same — Testimony  of,  to  be  taken  down  by  clerk  when,  see  Kerr's 
Cyc.  C.  C.  P.  §  1051  and  note. 

Same — ^Writing  shown    to — Inspection   by   other  side,   see   Kerr's 
Cyc.  C.  C.  P.  §  2054  and  note. 


§608.  CHARGE  TO  THE  jrilY.  COURT  MUST  FUR- 
NISH,  IN  WRITING,  UPON  REQUEST,  THE  POINTS  OF 
LAW  CONTAINED  THEREIN.  In  charging  the  jury  the 
court  may  state  to  them  all  matters  of  law  which  it  thinks 
necessary  for  their  information  In  giving  their  verdict;  and, 
if  it  state  the  testimony  of  the  case,  it  must  inform  the 
jury  that  they  are  the  exclusive  judges  of  all  questions  of 
fact.  The  court  must  furnish  to  either  party,  at  the  time, 
upon  request,  a  statement  in  writing  of  the  points  of  law 
contained  in  the  charge,  or  sign,  at  the  time,  a  statement  of 
such  points  prepared  and  submitted  by  the  counsel  of  either 
party. 

HlMtor>-:  Enacted  March  11,  1872,  re-enactment  of  S  165  of 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901. 
Stats,  and  Amdta.  1900-1,  p.  145,  act  held  unconstitutional,  see 
liistory,  i  5  ante. 


See  Kerr's  Cyc.  C.  C.  P.  for  90  pars,  annotation. 
124  C.  520,  523,  57  1\  567   (applied). 
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As  to  court  stating:  matters  of  law  In  Instructions,  see  Kerr's 
Cyc.  C.  C.  P.  If  667  subd.  7,  2061.  2102  and  notes;  Const.  1879  Art.  VI, 
f  19.  Hen.  G.  L«.,  p.  Ixxxv. 

As  to  curin^r  erroneous  Instructions  by  fact  that  correct  instruc- 
tions accompany  them,  see  41  A.  D.  649. 

As  to  curins  error  in  admission  of  evidence  by  instruction,  see 
S5  A.  S.  839. 

As  to  direction  of  yerdict.  see  2  li.  340;  4  L.  776. 

As  to  duty  of  court  to  expladii  instruotioos,  see  94  A.  D.  477;  98 
A.  D.  749. 

As  to  instruction  as  to  point  not  in  issue,  see  Kerr's  Cyc.  C.  C.  P. 
i  608  and  note  pars.  50,  51. 

As  to  instruction  as  to  preponderance  of  evidence,  see  Kerr's  Cyc. 
C.  C.  P.  §  2061  and  note. 

As  to  instruction  as  to  reception  of  oral  admission  of  parties, 
see  Kerr's  Cyc.  C.  C.  P.  §  2061  and  note. 

As  to  instruction  as  to  weight  of  evidence,  see  Kerr's  Cyc.  C.  C. 
P.  f  2061  and  note. 

As  to  instruction  assuming  facts  as  proved,  see  Kerr's  Cyc.  C.  C. 
P.  I  608  and  note  pars.  54-69. 

As  to  instruction  on  evidence  as  invading  province  of  jury,  see 
14  A.  S.  36. 

As  to  instruction  on  what  has  been  proved,  see  71  A.  D.  348. 

As  to  Instruction  that  Jury  is  bound  by  rules  of  evidence,  see 
Kerr's  Cyc.  C.  C.  P.  f  2061  and  note. 

As  to  instruction  that  witness  false  in  one  part  of  his  testimony 
is  to  be  distrusted  in  others,  see  Kerr's  Cyc.  C.  C.  P.  §  2061  and 
note. 

As  to  instructions  to  jury — Generally,  see  72  A.  D.  538. 

Same — ^In  action  for  negligence. — Generally,  see  10  Li.  741;  29  L. 
354. 

Same — Same — Delegation  of  master's  duty,  as  to,  see  54  Li.  62. 

Same — Same — Knowledge  of  master  as  element  of  damage,  as  to, 
see  41   L.   153. 

Same — In  criminal  trials,  see  Kerr's  Cyc.  Pen.  C.  i  1127  and 
note. 

Same — Nature  and  scope  of,  see  13  L.  272. 

Same — Requested — ^When  may  be  refused,  see  9  L.  703. 

As  to  Jury  as  Judges  of  law  and  fact,  see  42  A.  S.  290. 

As  to  modification  of  instructions,  see  50  A.  D.  419. 

As  to  nature  and  scope  of  instruction  to  jury,  see  13  L.  272. 

As  to  request  and  giving  of  instructions,  see  99  A.  D.  118. 

As  to  right  of  court  to  express  opinion  on  controverted  facta, 
see  39  A.  D.  657. 

As  to  right  to  instructions  on  part  of  evidence,  see  39  A.  D.  656. 

As  to  when  instructions  may  be  refused,  see  9  L.  703. 

As  to  whether  jury  is  bound  by  erroneous  instructions,  see  20 
A.   D.   134. 

Kerr's  C.  C.  P.— 29  449 
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SPECIAL    INSTRUCTIONS.      Where    either    party 

asks  special  Instructions  to  be  given  to  the  jury,  the  court 
must  either  give  such  Instruction,  as  requested,  or  refuse  to 
do  so,  or  give  the  instruction  with  a  modification.  In  such 
manner  that  it  may  distinctly  appear  what  instructions  were 
given  in  whole  or  in  part. 

HIstoiyt     Bnacted  March  11,  1872. 


§610.  VIEW  BY  JUBT  OF  THE  PBEMISES.  When,  in 
the  opinion  of  the  court,  it  is  proper  for  the  jury  to  have 
a  view  of  the  property  which  is  the  subject  of  litigation,  or 
of  the  place  in  which  any  material  fact  occurred,  it  may 
order  them  to  be  conducted,  in  a  body,  under  the  charge  of 
an  officer,  to  the  place,  which  shall  be  shown  to  them  by 
some  person  appointed  by  the  court  for  that  purpose.  While 
the  jury  are  thus  absent,  no  person,  other  than  the  person 
so  appointed,  shall  speak  to  them  on  any  subject  connected 
with  the  trial. 

Hl«tox7t     Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

49  C.  607,  609  (construed);  50  C.  B56.  557  (construed);  1  C.  A. 
175,  182.  81  P.  972  (referred  to). 

As  to  view  by  Jury,  see  92  A.  D.  842;  42  L.  868. 

As  to  view  of  premises  by  jury  In  criminal  prosecutions,  see 
Kerr's  Cyc.  Pen.  C.  I  1119  and  note. 


§  61J.  ADMONITION  WHEN  JUBY  PEBMITTED  TO  SEP- 
ABATE.  Tf  the  jury  are  permitted  to  separate,  either  during 
the  trial  or  after  the  case  is  submitted  to  them,  they  shall 
be  admonished  by  the  court  that  It  is  their  duty  not  to  con- 
verse with,  or  suffer  themselves  to  be  addressed  by  any 
other  person,  on  any  subject  of  the  trial,  and  that  It  is 
their  duty  not  to  form  or  express  an  opinion  thereon  until 
the  case  is  finally  submitted  to  them. 

HUtor?'!     Bnacted  March  11.  1872. 

54  C.  542,  547  (cited  by  mistake). 
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f  612.    JUBT  HAY  TAKE  WITH  THEH  OEBTAIN  PAPERS. 

Upon  retiring  for  deliberation  the  jury  may  take  witb  them 
all  papers  which  have  been  received  as  evidence  in  the 
cause,  except  depositions,  or  copies  of  such  papers  as  ought 
not,  in  the  opinion  of  the  court,  to  be  talcen  from  the  person 
having  them  in  possession;  and  they  may  also  talce  with 
them  notes  of  the  testimony  or  other  proceedings  on  the 
trial,  taken  by  themselTes  or  any  of  them,  but  notie  taken 
by  any  other  person. 

History s  Enacted  March  11,  1872,  re-enactment  of  S  167  of 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  145,  act  held  unconstitutional,  see 
history,  |  5  antA. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

Cede  acctlom*— 76  C.  192.  196.  18  P.  318.  320  (construed) ;  88  C.  644. 
648,  26  P.  596  (construed  and  applied);  146  C.  471,  481.  80  P.  732 
(coDBtmed);  2  C.  A.  70S.  707,  84  P.  244  (jury's  right  to  papers, 
except  depositions). 

PnMtiee  Act  1 1«6^— 86  C.  168,  176,  179  (construed). 
As    to    papers    which    may   be    taken    to    Jury-room    in    criminal 
prosecutions,  see  Kerr's  Cyc.  Pen.  C.  f  1137  and  note. 


§«13.    DELIBERATION    OF    JURY,    HOW    CONDUCTED. 

When  the  case  is  finally  submitted  to  the  Jury,  they  may 
decide  In  court  or  retire  for  deliberation;  if  they  retire,  they 
most  be  kept  together,  In  some  convenient  place,  under 
charge  of  an  officer,  until  at  least  three  fourths  of  them 
agree  upon  a  verdict  or  are  discharged  by  the  court.  Unless 
by  order  of  the  court,  the  officer  having  them  under  his 
charge  must  not  suffer  any  communication  to  he  made  to 
them,  or  make  any  himself,  except  to  ask  them  if  they  or 
three  fourths  of  them  are  agreed  upon  a  verdict,  and  he  must 
not,  before  the  verdict  Is  rendered,  communicate  to  any  per- 
son the  state  of  their  deliberations,  or  the  verdict  agreed 
Qpon. 

HUrtorT-t  Enacted  March  11.  1872.  founded  upon  S  166  of  Prac- 
tice Act;  amended  March  10,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pL),  p.  10. 
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As  to  agreement  of  three- fourths  of  members  of  jury,  see  Const. 
1879,   art.   I,    |  7,   Hen.   G.   L.   p.   Ixvl. 

As  to  deliberations  of  jury  in  criminal  pi'osecution,  see  Kerr's 
Cyc.  Pen.  C.  S  1128  and  note. 

As  to  determination  of  verdict  by  resort  to  chance  as  around 
for  new  trial,  see  Kerr's  Cyc.  C.  C.  P.  i  957  and  note;  22  Pi.  &. 
Pr.    856. 

As  to  misconduct  of  jury  as  grround  for  new  trial,  see  Kerr's 
Cyc.  C.  C.  P.  f  657  and.  note. 

As  to  separation  of  Jury,  see  85  A.  I).  258;  48  A.  D.  75;  15  A.  £>. 
339;   31   A.    D.   576. 

As  to  separation  of  jurors  in  criminal  prosecutions,  see  Kerr's 
Cyc.  Pen.  C.  9  1121  and  note. 


§614.  MAT  COME  INTO  COURT  FOR  FURTHER  IN- 
STRUCTIONS.  After  the  jury  have  retired  for  deliberation. 
If  there  be  a  disagreement  between  them  as  to  any  part  of 
the  testimony,  or  if  they  desire  to  be  informed  of  any  point 
of  law  arising  in  the  cause,  they  may  require  the  officer  to 
conduct  them  into  court.  Upon  their  being  brought  into 
court,  the  information  required  must  be  given  in  the  pree* 
ence  of,  or  after  notice  to,  the  parties  or  counsel. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  f  168  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C  P.  for  3  pars,  annotation. 

As  to  coming  into  court  for  further  instructions  In  criminal 
prosecutions,  see  Kerr's  Cyc.  Pen.  C.  S  113S  and  note. 

As  to  instruction  on  Sundays  and  on  non-judicial  days,  see 
Kerr's  Cyc.  C.  C.  P.  8  134  subd.  1  and  note. 


1615.  PROCEEDINGS  IN  CASE  A  JUROR  BECOMES 
SICK*  If,  after  the  impaneling  of  the  jury,  and  before  ver- 
dict, a  juror  becomes  sick,  so  as  to  be  unable  to  perform 
his  duty,  the  court  may  order  him  to  be  discharged.  In 
that  case  the  trial  may  proceed  with  the  other  jurors  with 
the  consent  of  the  parties,  or  another  juror  may  be  sworn 
and  the  trial  begin  anew;  or  the  jury  may  be  discharged  and 
a  new  jury  then  or  afterwards  impaneled. 

Hl«toiT>  Bnacted  March  11,  1872.  re-enactment  of  {164  of 
Practice  Act;  amended  by  Code  Commission,  Act  March  8.  1901, 
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StaU.  and  Amdts.  1900-1»  p.  Hi,  act  held  unconstitutional,  8e« 
history,  { 5  ante;  amended  March  20,  1907.  Stats,  and  Amdts. 
1907,  p.  714. 

1  C.  336,  337   (i  164  Practice  Act  applied). 

i«l«.  WHEN  PREVENTED  FROM  OIYINCi^  YERDIGT, 
THE  CAUSE  MAT  BE  AGAIN  TRIED.  In  all  cases  where 
the  jury  are  discharged,  or  prerented  from  giving  a  verdict, 
by  reason  of  accident  or  other  cause,  during  the  progress  of 
the  trial,  or  after  the  cause  is  sulmiitted  to  them,  the  action 
may  be  again  tried  immediately,  or  at  a  future  time,  as  the 
court  may  direct. 


's     Knacted  March    11,  1872,   re-enactment   of   {  169   of 
Practice  Act. 

114  C.  466,  478,  46  P.  383  (cited  in  dis.  op.  Harrison). 

1617.  WHILE  JURY  ARE  ABSENT,  COURT  MAT  AD- 
JOURN  FROM  TIME  TO  TIME.  SEALED  YERDICT.  While 
the  jury  are  absent  the  court  may  adjourn  from  time  to 
time,  hi  respect  to  other  business;  but  it  is  nevertheless  open 
for  every  purpose  connected  with  the  cause  submitted  to  the 
jury  until  a  verdict  is  rendered  or  the  jury  discharged.  The 
court  may  direct  the  jury  to  bring  in  a  sealed  verdict,  at  the 
opening  of  the  court,  in  case  of  an  agreement  during  a  recess 
or  adjournment  for  the  day. 

Blatoryt  Enacted  March  11.  1872,  re-enactment  of  $170  of 
Practice  Act;  amended  March  10,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt-),  p.  10. 

See  Kerr's  Cyc.  C.  C  P.  for  3  pars,  annotation. 

50  C.  648,  649  (appUMl);  114  C.  466.  478,  46  P.  383  (cited  in  dis. 
op.  by  mistake  for  (  806). 

As  to  returning  verdict  on  Sunday,  see  18  A.  D.  427;  20  PI.  &  Pr. 
1194;  22  PI.  A  Pr.  924;  also,  post  1618,  note. 

M1&  YERDICT,  MOW  DECLARED.  FORM  OF.  POLL- 
ING  THE  JURY.  When  the  jury,  or  three  fourths  of  them, 
have  agreed  upon  a  verdict,  they  must  be  conducted  into 
court,  their  names  called  by  the  clerk,  and  the  verdict  ren- 
dered  by   their   foreman;    the  verdict  must   be   in   writing, 
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signed  by  the  foreman,  and  must  be  read  by  the  clerk  to 
the  jury,  and  the  inquiry  made  whether  it  Is  their  verdict 
Either  party  may  require  the  jury  to  be  polled,  which  is  done 
by  the  court  or  clerk  asking  each  juror  if  it  is  his  verdict; 
if  upon  such  inquiry  or  polling,  more  than  one  fourth  of 
the  jurors  disagree  thereto,  the  jury  must  be  sent  out  again, 
but  if  no  such  disagreement  be  expressed,  the  verdict  is  com- 
plete and  the  jury  discharged  from  the  case. 

HlMtory:  Enacted  March  11,  1872,  founded  upon  |  171  of  Prac- 
tice Act;  amended  March  10,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  10. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

Code  flection.— SO  C.  81.  82,  22  P.  69  (applied);  134  C.  9,  11,  G6  P. 

5  (cited). 

Practice  Act  {  ITS.— 8  C.  617,  618  (construed). 

As  to  constitutionality  of  verdict  by  less  than  all  jurors,  see  24  L. 
272. 

As  to  number  and  agreement  of  jurors  necessary  to  constitute  a 
valid  verdict,  see  43  L.  3. 

As  to  receiving  verdict  on  non-JudiciaJ  day,  see  Kerr's  Cyc.  C. 
C.    P.    5  134    and    note;    18    A.    D.    427;    20    PI.    &    Pr.    1194;    22    PI. 

6  Pr.  924. 

As  to  right  to  poll  jurors,  see  30  A.  D.  497;  22  PI.  &  Pr.  932. 


§619.    PROCEEDINGS   WHEN  VERDICT  IS  INFORMAL. 

When  the  verdict  is  announced,  if  it  is  informal  or  insuffi- 
cient, in  not  covering  the  issue  submitted,  It  may  be  cor- 
rected by  the  jury  under  the  advice  of  the  court,  or  the  jury 
may  be  again  sent  out. 

HI»toryt     Enacted   March    11,    1872,   re-enactment   of   }  173   of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

66  C.  216,  217,  6  P.  84,  85  (applied). 

As  to  amending  verdict,  see  14  A.  I).  618;  53  A.  D.  398;  46  Cent. 
Dig.  col.  1989,  fS  791-801;  22  PI.  &  Pr.  967. 
As  to  changing  verdict  to  meet  the  farts,  see  63  A.  D.  348. 
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ARTICLE   III. 

THB  VERDICT. 

i  624.     General  and  special  verdicts  defined. 

I  S2o.     When  a  sreneral  or  special  verdict  may  be  rendered. 

1626.     Verdict  in  actions  for  recovery  of  money   or  on  estab- 

Ilshln^r  counterclaim. 
f  627.     Verdict  in  actions  for  the  recovery  of  specific  personal 

property. 
1628.     Entry  of  verdict. 

fi»4.    GENERAL   AND   SPECIAL  VERDICTS  DEFINED. 

The  verdict  of  a  jury  is  either  general  or  special.  A  general 
reriict  is  that  by  which  they  pronounce  generally  upon  all 
or  any  of  the  issues,  either  In  favor  of  the  plaintiff  or  defend- 
ant: a  special  verdict  is  that  by  which  the  jury  find  the 
facts  only,  leaving  the  judgment  to  the  court.  The  speelal 
Terdfct  must  present  the  conclusions  of  fact  as  established 
by  the  eyidence,  and  not  the  evidence  to  prove  them;  and 
those  conclusions  of  fact  must  be  so  presented  as  that  noth- 
ing shall  remain  to  the  court  but  to  draw  from  them  con- 
clusions of  law. 

HiBtoryi  Enacted  March  11,  1872,  re-enactment  of  S  174  of 
Practice  Act. 

See  Kerr's  CJyc.  C.  C.  P.  for  17  pars,  annotation. 

C«4e  ■•etIoB.— 68  C.  356  (cited);  74  C.  199.  208.  16  P.  763  (C.  Jan. 
4.  1891),  25  P.  662.  664  (applied);  91  C.  206,  210,  27  P.  648,  649 
(applied):  134  C.  9.  11.  66  P.  5  (referred  to). 

Praetlee  Act  1 174.— 19  C.  101.  106  (construed). 

As  to  causes  being  tried  again  when  Jury  are  prevented  for 
any  reason  from  giving  verdict,  see  Kerr's  Cyc.  C.  C  P.  §  616 
and  note. 

As  to  effect  of  judgment  upon  rights  in  various  causes,  sec 
Kerr's  Cyc.  C.  C.  P.  i  1908  and  note. 

As  to  informal  or  insufficient  verdict  being  corrected  by  Jury 
under  advice  of  court,  Bee  Kerr's  CJyc.  C.  C.  P.  I  619  and  note. 

As  to  judgments  In  greneral.  see  Kerr's  Cyc.  C.  C.  P.  {  577-r.S2 
and  notes. 

As  to  jury — After  hearing  rontest  of  will,  beinj?  required  to 
return  special  verdict  upon  issues  submitted  to  them  by  court, 
upon  which  judgment  of  court  must  be  rendered,  see  Kerr's  Cyc. 
C.  C.  P.  1 1314  and  note. 
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Same — General  and  special  verdicts,  when  may  be  rendered,  see 
Kerr's  Cyc.  C.  C.  P.  §  675  and  note. 

Same — ^Intendment  in  favor  of  verdict,  see  Kerr's  Cyc.  C.  C.  P. 
1 1963  subd.  18  and  note. 

Same— Misconduct  of  Jury  being  a  ground  for  new  trial,  see 
Kerr's  Cyc.  C.  C.  P.  S  657  subd.  2  and  note. 

Same — ^Verdict  to  be  in  writing  and  signed  by  foreman,  see 
Kerr's  Cyc.  C.  C.  P.  8  618  and  note. 

Same — Same — Sealed  verdicts,  see  Kerr's  Cyc.  C.  C.  P.  S  617  and 
note. 

As  to  sealed  verdicts,  see  Kerr's  Cyc.  C.  C.  P.  {  617  and  note. 

As  to  verdict  of  Jury  to  be  in  writing  and  signed  by  foreman, 
see  Kerr's  Cyc.  C.  C.  P.  8  618  and  note. 


§  625.  WHEN  A  GENERAL  OB  SPECIAL  YESDICT  MAT 
BE  BENDEKED.  In  an  action  for  the  recovery  of  money 
only,  or  specific  real  property,  the  jury,  In  their  discretion, 
may  render  a  general  or  special  verdict.  In  all  other  cases 
the  court  may  direct  the  jury  to  find  a  special  verdict  In  writ- 
ing, upon  all,  or  any  of  the  issues,  and  in  all  cases  may  in- 
struct them,  if  they  render  a  general  verdict,  to  find  upon  par- 
ticular questions  of  fact,  to  be  stated  in  writing,  and  may 
direct  a  written  finding  thereon.  The  special  verdict  or  find- 
ing must  be  filed  with  the  clerk  and  entered  upon  the  minutes. 
Where  a  special  finding  of  facts  is  inconsistent  with  the  gen- 
eral verdict,  the  former  controls  the  latter,  and  the  court 
must  give  judgment  accordingly. 

HlMtoryt  Enacted  March  11,  1872,  re-enactment  of  |  175  of 
Practice  Act  as  amended  in  1854;  amended  March  6,  1905,  Stats, 
and  Anidts.   1905,  p.  56;  March   6.  1909,  Stats,  and  Amdts.   1909, 

ch.   121. 

See  Kerr's  Cyc.  C.  C.  P.  for  52  pars,  annotation. 

Code  sectloii.— 65  C.  50,  51,  2  P.  741  (referred  to);  4  P.  191 
(cited);  12  P.  512,  515  (general  or  special  verdict,  when  discre- 
tionary with  jury);  72  C.  379,  381,  14  P.  37,  38  (applied);  77  C. 
588.  590.  20  P.  132.  133  (applied);  25  P.  552,  553.  654  (applied); 
91  C.  206,  27  P.  648  (applied  without  citation);  96  C.  645,  648.  31  P. 
r.S7.  588  (applied);  97  C.  411,  418,  32  P.  449.  460  (cited);  99  C. 
104.  124,  33  P.  836,  839  (cited);  103  C.  461,  471,  37  P.  376  (applied); 
104  C.  635.  641.  38  P.  505  (construed);  126  C.  357,  365.  77  A.  S.  184, 
58  P.  819,  46  L.  829  (applied);  128  C.  202,  208.  60  P.  778  (cited) ; 
130    C.    649.    652,    63    P.    70    (applied);    135    C.    608,    612,    67    P.    1052 
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(referred  to):  S7  P.  395  (court  must  Bubmlt  Bpeciai  issues  only 
when);  152  C.  125,  130,  133,  134,  92  P.  56  (construed,  with  respect 
to  identity  between  special  verdicts  and  special  flndiuKs,  form  of 
interrogatories,  and  duty  to  submit  special  issues  to  Jury);  6  C. 
A.  396,  401,  93  P.  332  (discretion  of  court  to  submit  special  issu^ 
to  Jury);  6  C.  A.  715,  727,  93  P.  122,  123  (mandatory  duty  of  court 
to  submit  special  issues  to  Jury). 

Pnetlee  Aet  1 175.^»4  C.  6,  8.  9  (construed);  19  C.  101,  106 
(cited);  23  C.  489  (construed);  28  C.  416,  418,  420  (referred  to). 

As  to  court  sitting  in  equity  directing  issues  to  be  framed  upon 
pleadingB  and  submitted  to  Jury,  see  Kerr's  Cyc.  C.  C.  P.  $  526 
and  note  pars.  293,  294. 

As  to  Issues  of  fact,  how  tried,  see  Kerr's  Cyc.  C.  C.  P.  i  592 
and  note. 

As  to  special  verdict  of  jury  being  adopted  by  court  and  taking 
place  of  flndlngs,  see  Kerr's  Cyc.  C.  C.  P.  S  633  and  note  pars. 
84,  85. 

fCaC  YBBDICT  Hf  ACTIONS  FOB  BECOYERT  OF 
XONET  OB  ON  ESTABUSHING  COUNTERCLAIM.  When 
a  verdict  la  found  for  the  plaintifE  in  an  action  for  the  recov- 
ery of  money,  or  for  the  defendant,  when  a  counterclaim  for 
the  recovery  of  money  is  established,  exceeding  the  amount 
of  the  plaintiff's  claim  as  established,  the  jury  must  also  find 
the  amount  of  the  recovery. 


I    £nacted  March    11,   1872,   re-enactment  of   {  176  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

Code  aeetlaa^— 64  C.  278,  280  (applied);  68  C.  366  (cited);  61 
C  119,  120  (construed);  77  C.  423,  427,  20  P.  544,  545  (construed); 
85  C.  191.  193,  24  P.  656  (erroneously  cited);  (C.  Nov.  12,  1892), 
31  P.  455  (construed);  (C.  June  7,  1893),  33  P.  447,  449  (construed). 

Pnetlee  Aet  {  176^—19  C.  646,  '658  (cited) ;  36  C.  168.  176  (cited) ; 
41  C.  56,  59  (Cited). 

As  to  counterclaims  ^^enerally,  see  Kerr's  Cyc.  C.  C.  P.  f  438 
and  note. 


,  i  <87.  TEBDICT  IK  ACTIONS  FOR  THE  RECOTEKT  OF 
SPECIFIC  PERSONAL  PROPERTY.  In  an  action  for  the 
recovery  of  speclflc  personal  property,  if  the  property  has  not 
been  delivered  to  the  plaintiff,  or  the  defendant,  by  his  answer, 
claim  a  return  thereof,  the  Jury,  if  their  verdict  be  in  favor 
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of  the  plaintiff,  or,  if  being  in  favor  of  ttae  defendant,  they 

also  find  that  he  is  entitled  to  a  return  thereof,  must  find 

the  value  of  the  property,  and,  if  so  instructed,  the  value 

of  specific  portions  thereof,  and  may  at  the  same  time  assess 

the  damages,  if  any  are  claimed  in  the  complaint  or  answer, 

which  the  prevailing  party  has  sustained  by  reason  of  the 

taking  or  detention  of  such  property. 

HUtorys  Enacted  March  11,  1872,  re-enactment  of  §177  of 
Practice  Act;  amended  March  24,  1874.  Code  Amdts.  1873-4,  p. 
311. 

See  Kerr's  Cyc.  C.  C.  P.  for  30  pars,  annotation. 

Code  nectlon.— 54  C.  192,  194.  195  (applied):  56  C.  453,  459.  460 
(applied);  58  C.  356  (cited);  65  C.  237,  238,  3  P.  851  (construed): 
87  C.  345,  347,  25  P.  546  (construed);  89  C  501,  504,  26  P.  1077, 
1078  (construed);  90  C.  559,  560,  27  P.  411  (construed);  91  C. 
288,  25  A.  S.  180,  27  P.  668  (applied  without  cltaUon);  101  C.  23S, 
239,  35  P.  772  (applied);  108  C.  143,  145,  41  P.  37  (construed); 
.      126  C.  38,  40,  58  P.  306  (construed). 

Practice  Act  J  1^7.— 7  C.  568,  571  (cited);  21  C.  274,  280  (applied); 
24  C.  147,  149,  151  (construed);  38  C  583,  584  (construed). 

As  to  Judgment  required  to  be  in  the  alternative,  and  with 
damages,  in  action  of  replevin,  see  Kerr's  Cyc.  C.  C.  P.  |  667 
and  note. 

§628.    ENTRY  OF  VERDICT.     Upon  receiving  a  verdict, 

an  entry  must  he  made  by  the  clerk  in  the  minutes  of  the 

court,  specifying  the  time  of  trial,  the  names  of  the  jurors 

and  witnesses,  and   setting  out  the  verdict  at  length;    and 

where  special  verdict  is  found,  either  the  judgment  rendered 

thereon,  or  if  the  case  he  reserved  for  argument  or  further 

consideration,  the  order  thus  reserving  it. 

Hliitoryi  Enacted  March  11,  1872,  re-enactment  of  i  178  of 
Practice  Act. 

See  Kerr's  Cyc.  C.   C.  P.  for  11  pars,  annotation. 

Code  sectioii.— 58  C.  356  (cited);  85  C.  574,  579,  24  P.  782,  784 
(referred  to);  98  C.  360,  863,  33  P.  211.  212  (cited);  99  C.  511.  515, 
34  P.  109  (cited). 

Practice  Act  {178. — 28  C.  416,  420  (cited). 

As  to  duty  of  clerk  to  enter  up  Judgment  on  verdict  within 
twenty-four  hours,  see  Kerr's  Cyc.  C.  C.  P.  {  664  and  note. 

Ab    to   verdict,    how    declared,    see   Kerr's    Cyc.    C.    C.    P.    1 618 
j  and  note. 
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CHAPTER    V. 

TRIAL  BY  THE  COURT. 

I  631.     When  and  how  trial  by  jury  may  be  waived. 

S  632.     Upon  trial  bV  court,  decision  to  be  in  writing:  and  flled 

within   thirty   days. 
1 633.    Facts  found  and  conclusions  of  law  must  be  separately 

stated.     Judgment  on. 
f  634.     Findiners  may  be  waived,  how. 
{635.     Findings,  how  prepared  (repealed). 
f  636.     Proceeding's  after  determination  of  issue  of  law. 

Sai.  WUEX  AND  HOW  TRIAL  BT  JURY  MAY  BE 
WAIYED.  Trial  by  jury  may  be  waived  by  the  several  par- 
ties to  an  issue  of  fact  in  actions  arising  on  contract,  or 
for  the  recovery  of  speciflc  real  or  personal  property,  with 
or  without  damages,  and  with  the  assent  of  the  court  in 
other  actions,  in  manner  following: 

1.  By  failing  to  appear  at  the  trial. 

2.  By  written  consent,  in  person  or  by  attorney,  filed  with 
the  clerk. 

3.  By  oral  consent,  in  open  court,  entered  in  the  minutes. 

lIlNtory:  Enacted  March  11,  1872,  re-enactment  of  8  179  of 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4.  pp. 
311,  312;  by  Code  Commission,  Act  March  8.  1901.  Stats,  and 
Amdts.  1900-1,  p.  146.  act  held  unconstitutional,  see  history,  i  5 
ante. 

See  Kerr's  Cyc.  C.  C  P.  for  34  pars,  annotation. 

C*d^  ■c«tloB«--60  C.  862,  866  (construed);  70  C.  447.  448.  11  P. 
881  (construed);  88  C.  226,  231,  23  P.  312,  313  (construed);  25  P. 
552,  654  (construed);  88  C.  179,  183,  25  P.  1119,  1120  (applied); 
99  C.  611,  616,  84  P.  109  (cited  as  1 361  ante);  101  C.  627,  641.  40 
A.  8.  96.  36  P.  113  (cited);  104  C.  464,  467.  38  P.  199  (construed): 
119  C.  244,  248,  51  P.  342  (construed);  130  C.  639.  642,  63  P.  621 
(cited  in  dis.  op.);  see  63  P.  66  (construed  in  dis.  op.  by  Beatty. 
C  J.). 

Pnietl«e  A«t  S179'»4  C.  112,  113  (construed);  16  C.  432.  433 
(applied);  18  C.  409,  411  (construed);  18  C.  447.  448  (cited);  19  C. 
101,  104  (cited). 

459 


«632  CODE   OF   CIVIL   PROCEDURE.     [Pt.II,Tlt.VIII. 

As  to  advisory  verdict  of  Jury  in  actions  in  equity,  see  Kerr*s 
Cyc.  C.  C.  P.  S  592  and  note  pars.  21-35. 

As  to  amendments  to  Practice  Act  making  certain  cases  prior 
to  adoption  of  codes  of  no  value  in  construingr  above  section,  see 
Kerr's  Cyc.  C.  C.  P.  I  633  and  note  par.  8. 

As  to  constitutional  provision  requiring  waiver  of  trial  by  jury, 
see  Const.  1879  art.  I  I  7,  Hen.  G.  L.  p.  Ixvl. 

As  to  Issue  of  fact,  how  tried,  see  Kerr's  Cyc.  C.  C.  P.  i  590  and 
note. 

As  to  issue  of  law  being  tried  by  court  unless  it  is  referred 
upon  consent,  see  Kerr's  Cyc.  C.  C.  P.  I  691  and  note. 

As  to  judge  to  examine  evidence  in  equity  cases,  notwithstanding 
proceeding  taken  with  jury  and  verdict  returned,  see  Kerr's  Cyc. 
C.  C.  P.  i  626  and  note  par.  296. 

As  to  jury  trial  in  action  at  law,  see  Kerr's  Cyc.  C.  C.  P.  i  592 
and  note  pars.  2-20. 

As  to  legal  and  equitable  remedies  being  sought  in  same  action. 
but  each  governed  by  same  law  that  would  apply  to  it  If  other 
remedy  had  not  been  asked  for,  see  Kerr's  Cyc.  C.  C.  P.  S  526  and 
note  par.  297. 

As  to  right  of  trial  by  jury  being  inviolate,  see  Const.  1879  art.  I 
§  7,  Hen.  G.  L.  p.  Ixvl. 

As  to  rules  of  court,  generally,  see  41  A-  S.  639,  645. 

As  to  stipulation  of  attorney,  see  Kerr's  Cyc.  C.  C.  P.  I  283 
and  note  pars.  197-267. 

As  to  trial  by  Jury,  generally,  in  equity  cases,  see  Kerr's  Cyc- 
C.  C.  P.  S  526  and  note  pars.   291-301. 

As  to  various  rules  of  court  that  have  been  adopted  tending  to 
exact  good  faith  on  part  of  litigants,  see  41  A.  S.  640. 

As  to  verdict  of  Jury  In  equity  cases  being  merely  advisory  to 
court,  see  Kerr's  Cyc.  C.  C.  P.  f  526  and  note  pars.  300,  301. 


§682.  UPON  TRIAL  BY  COURT,  DECISION  TO  BE  IN 
WRITING  AND  FILED  WITHIN  THIRTY  DAYS.  Upon  the 
trial  of  a  question  of  fact  by  the  court,  its  decision  must  be 
given  in  writing  and  filed  with  the  clerk  within  thirty  days 
after  the  cause  is  submitted  for  decision. 

Hintoryt  Enacted  March  11,  1872;  amended  March  24,  1S74. 
Code  Amdts.  1873-4,  p.  312. 

See  Kerr's  Cyc-  C.  C.  P.  for  15  pars,  annotation. 

49  C.  157  (construed);  63  C.  36,  37  (construed  with  other  sections); 
63  C.  63.  65  (cited);  64  C.  54.  66,  28  P.  116,  116  (applied);  64  C. 
92.  27  P.  861  (cited);  65  C.  116,  117,  8  P.  408,  409  (cited);  66  C. 
259,  3  P.  872  (cited);  65  C.  529.  530,  4  P.  540  (cited);  66  C.  408.  412, 
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S  P.  79«,  903  (cited);  68  C.  599,  60S,  9  P.  837,  838  (aps^ied);  69  C. 
317,  218,  58  A.  R.  658,  10  P.  409  (cited);  70  C.  S50,  561.  11  P.  888 
(cited);  81  C.  840,  341,  22  P.  864'  (form  of  findings  not  prescribed); 
84  G.  528,  532,  24  P.  292,  293  (cited);  87  C.  669,  571,  26  P.  760 
(construed);  89  C.  478,  487.  23  A.  S.  491.  26  P.  1074,  1076  (applied); 
90  C.  323,  327,  27  P.  186,  187  (cited);  96  C.  843,  348.  28  P.  266.  266, 
30  P.  549  (cited);  96  C.  206,  206,  33  P.  60  (applied);  99  C.  345,  347, 
33  P.  928  (dted);  84  P.  712  (applied);  36  P.  809  (construed);  108 
C.  478.  481.  41  P.  828  (construed);  110  C.  69,  75.  42  P.  476  (applied); 
116  O.  596,  599,  48  P.  716  (applied);  119  C.  382,  383,  61  P.  569 
(construed):  125  C.  201,  204,  67  P.  892  (applied);  139  C.  267,  259. 
73  P.  992  (applied);  140  C.  672.  675.  74  P.  301  (applied);  1  C.  A. 
710.  712,  82  P.  1111  (suffldenoy  of  findings). 

As  to  general  verdict  by  Jury  in  equity  case  not  relieving 
court  of  duty  of  finding  facts,  and  Judgment  entered  on  such 
general  verdict  without  findings  being  reversed,  see  Kerr's  Cyc. 
C.  C.  P.  fi  526  and  note  par.  295. 

As  to  issues  of  fact  being  tried  by  court  alone  in  actions  purely 
in  equity,  see  Kerr's  Cyc.  C.  C.  P.  8  526  and  note  par.  295. 

As  to  issues  of  fact  upon  which  it  Is  necessary  for  the  court 
to  make  findings,  see  Kerr's  Cyc.  C.  C.  P.  i  590  and  note. 

As  to  referee  to  report  his  findings  In  writing  within  twenty 
days  after  testimony  closed,  see  Kerr's  Cyc.  C.  C.  P.  I  643  and  note. 

As  to  statute  requiring  referee  to  report  his  findings  within 
twenty  days  being  held  directory  merely,  see  Kerr's  Cyc.  C.  C.  P. 
i  643  and  note  par.  9. 


$MS.    FACTO    FOmfD    AND    CO'IfCIiUSiONB    ^F    LkYf 
MUST   BE   SEPARATELY   STATED.     JUDOlTEirT  ON.     In 

giving  the  decision,  the  facts  found  and  the  conclusions  of 
law  moBt  be  separately  stated.  Judgment  upon  the  decision 
must  be  entered  accordingly. 

History  I     Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  199  pars,  annotation. 

Code  aeettoB. — (9    C.    552,    555    (cited);    61    C.    333.    334    (cited); 

63  C.  36,  37  (cited  with  other  sections);   63  C.  53,  56   (construed); 

64  C.  54,  56.  28  P.  115,  116  (construed);  64  C.  92,  27  P.  861  (con- 
strued); 65  C.  116,  117,  3  P.  408,  409  (construed);  65  C.  259,  8  P. 
872  (applied):  66  C.  529.  530,  4  P.  540  (cited);  66  C.  317,  318,  5  P. 
495  (applied):  66  C.  403.  406.  412,  5  P.  796,  903  (applied);  68  C. 
156,  159,  8  P.  824.  825  (applied);  68  C.  446.  464.  9  P.  714,  719 
(applied);  68  C.  528,  534,  9  P.  738,  741  (erroneously  olted  In  die.  op. 
as  1638);  69  C.  217.  213,  58  A.  R.  558,  10  P.  409  (cited);  70  C.  550, 
551.  11  P.   838   (cited);   81  C.  340,   341.   22  P.  864,   865  (oonstrued); 
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84  C.  528,  632,  24  P.  292,  293  (cited);  89  C.  478,  487,  488,  28  A.  S. 
491.  26  P.  1074,  1076  (construed);  90  C.  323.  327.  27  P.  186.  187 
(applied);  91  C.  593,  598,  28  P.  45  (applied);  95  C.  343,  348.  28  P. 
265,  266,  80  P.  549  (construed);  98  C.  205,  206.  88  P.  60  (construed); 
98  C.  360.  862,  33  P.  211.  213  (construed):  99  C.  345.  347,  33  P. 
928  (construed);  34  P.  712  (applied);  35  P.  309  (construed);  102  C. 
620,  623.  36  P.  950  (cited  with  other  cases);  105  C.  680,  693.  39  P. 
56  (construed);  106  C.  514,  539,  39  P.  922  (construed);  107  C.  423. 
426.  40  P.  549  (construed);  108  C.  450,  455.  41  P.  483,  42  P.  479 
(construed);  108  C.  478.  481,  482.  41  P.  328  (construed);  110  C 
69,  75.  76,  42  P.  476  (construed);  44  P.  466  (construed);  116  C. 
596,  599.  48  P.  716  (construed);  119  C.  382,  383.  61  P.  559  (con> 
strued):  125  C.  201.  204,  57  P.  892  (applied);  188  C.  328,  830.  71  P. 
346.  347.  617  (cited);  140  C.  476,  481.  487,  98  A.  S.  73.  74  P.  28 
(cited) ;  153  C.  179,  180.  94  P.  768,  769  (erroneously  cited  as  S  648). 

Practice  Act  |  180.— 2  C.  305  (construed) ;  7  C.  258,  261  (con- 
strued); 8  C.  617,  619  (applied);  18  C.  447,  448  (construed);  19  C. 
101,  104  (construed);  28  C.  68,  70  (cited);  28  C.  301,  304,  305 
(applied);  31  C.  95,  98  (cited);  33  C.  237,  255  (applied);  33  C. 
326,  330  (construed);  34  C.  125,  134  (cited);  34  C.  224,  226  (cited); 
35  C.  85,  87  (cited);  38  C.  528.  530  (cited);  39  C.  386,  337  (cited); 
46  C.  361,  372  (cited);  89  C.  478,  488,  23  A.  S.  491,  26  P.  1074  (con- 
strued); 105  C.  680.  693,  39  P.  56  (construed). 

As  to  amendments  generally,  see  Kerr's  Cyc.  C.  C.  P.  S  473 
and  note. 

As  to  appeals,  in  general,  see  Kerr's  Cyc.  C.  C.  P.  IS  934-93S 
and  notes. 

As  to  appeals  to  the  supreme  court,  see  Kerr's  Cyc.  C.  C.  P. 
SS  939-958  and  notes. 

As  to  discretion  allowed  jury  in  rendering  its  verdict  in  certain 
actions,  see  Kerr's  Cyc.  C.  C.  P.   I  625  and  note. 

As  to  effect  of  amendment  to  {180  of  Practice  Act  and  of  act 
regulating  appeals  (Stats.  1861,  p.  589),  see  Kerr's  Cyc.  C.  C.  P. 
I  633,  note  par.  3. 

As  to  finding  that  several  matters  are  not  true  and  that  allega- 
tions of  complaint  not  in  conflict  are  true,  being  Insufficient,  see 
Kerr's  Cyc.  C.  C.  P.  I  632  note  par.  7. 

As  to  issues  of  fact  upon  which  it  is  necessary  for  the  court  to 
make  findings,  see  Kerr's  Cyc.  C.  C.  P.  fi  590  and  note. 

As  to  Judgment  being  vacated  where  erroneous  conclusions  of 
law  are  inconsistent  with  findings  of  fact,  see  Kerr's  Cyc.  C.  C. 
P.  I  663  and  note. 

As  to  notice  of  intention  to  move  for  a  new  trial,  see  Kerr's 
Cyc.  C.  C.  P.  i  659  and  note. 

As  to  notice  of  motion  to  vacate  judgment  based  on  erroneous 
concluBions  of  law,  see  Kerr's  Cyc.  c.  C.  P.  f  663V&  and  note. 
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As  to  opinion  of  trial  court  beincp  no  part  of  record,  see  Kerr's 
Cyc  C.  C.  P.  {  632  and  note  pars.  8-11. 

As  to  opinion  of  trial  court  not  bein^;  admissible  to  show  nature 
of  action  or  issues,  see  Kerr's  Cyc.  C.  C.  P.  I  632  and  note 
pars.  8,  9. 

Am  to  preparation  and  settlement  of  bills  of  exceptions,  see  Kerr's 
Cyc.  C.   C.  P.   S  650  and  note. 

Ab  to  specifications  of  insufficiency  of  evidence  to  Justify  flndlnsrs, 
see  Kerr's  Cyc.  C.  C.  P.  If  648,  659  and  notes. 

As  to  stipulations,  see  Kerr's  Cyo.  C.  C.  P.  §  283  and  note  par. 
167  et  seq. 


§tt4.  FINDINGS  MAT  BE  WAITED,  HOW.  Findings  of 
fact  may  be  waived  by  the  several  parties  to  an  Issue  of  fact: 

1.  By  falling  to  appear  at  the  trial; 

2.  By  consent  in  writing,  filed  with  the  clerk; 

3.  By  oral  consent  in  open  court,  entered  in  the  minutes. 

HlstoiTt     Bnacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  24  pars,  annotation. 

SI  C.  262,  263  (cited);  58  C.  356  (cited);  63  C.  36,  37  (cited  with 
other  sections);  67  C.  5S,  64,  7  P.  36  (construed);  66  C.  240.  9  P.  98 
(construed);  83  C.  225,  233.  23  P.  312,  314  (cited);  85  C.  151,  153, 
24  P.  641  (applied);  91  C.  584,  587.  27  P.  932,  933  (construed);  91 
C.  S93.  598,  28  P.  45  (applied);  94  C.  54,  56,  29  P.  328  (cited);  96  C. 
38,  41,  30  P.  836  (applied);  33  P.  1121,  1122  (construed);  98  C. 
511.  515,  34  P.  109  (cited);  104  C.  243.  247,  38  P.  85  (written  findings 
may  be  waived);  110  C.  27,  32,  42  P.  425,  426  (applied);  140  C. 
476,  481  (cited — erroneously  as  S  654),  98  A.  S.  73,  74  P.  28.  29  (cor- 
rect citation);  146  C.  212,  213,  79  P.  870  (cited);  1  C.  A.  710.  712, 
82  P.  1111    (referred  to). 


«6S4.     FINDINGS,  HOW   PREPARED.     [Repealed.] 

History s  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  312;  repealed  April  3,  1876,  Code  Amdts. 
1875-6,  p.  91;  re-enacted  by  Code  Commission,  Act  March  8, 
1901.  Stats,  and  Amdts.  1900-1,  p.  146.  act  held  unconstitutional. 
see  history,  f  5  ante. 

57  C.  585,  537  (origrinal  section  quoted  and  construed);  58  C. 
356   (cited). 
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§ISe.  FBOCSEDINeS  AFTER  BETEBHINATIOIf  OF 
ISSUE  OF  LAW.  On  a  judgment  for  the  plaintiff  npon  an 
issue  of  law,  he  may  proceed  in  the  manner  prescribed  by 
the  first  two  subdivisions  of  section  five  hundred  and  eighty- 
five,  upon  the  failure  of  the  defendant  to  answer.  If  judg- 
ment be  for  the  defendant  upon  an  issue  of  law,  and  the 
taking  of  an  account,  or  the  proof  of  any  fact,  be  necessary 
to  enable  the  court  to  complete  the  judgment,  a  reference 
may  be  ordered,  as  in  that  section  provided. 

History:     Enacted  March  11,  1872. 

See  Kerr's  Cyc  C.  C.  P.  for  9  pars,  annotatloa. 

58  C.  356  (cited);  103  C.  204,  207,  37  P.  218,  219  (construed). 

As  to  confession  of  judgment  without  action,  see  Kerr's  Cyc. 
C.  C.  P.  SS  1132-1136  and  notes. 

As  to  issue  of  fact,  how  raised,  see  Kerr's  Cyc.  C.  C.  P.  f  590 
and  note. 

As  to  issues  of  law,  how  raised,  see  Kerr's  Cyc.  C.  C  P.  9  589 
and  note. 

As  to  judgment  by  default,  see  Kerr's  Cyc.  C.  C.  P.  S  585  and 
note. 

As  to  judgment,  generally,  see  Kerr's  Cyc.  C.  C.  P.  f  664  and 
note. 

As  to  judgment  upon  award  in  arbitration,  see  Kerr's  Cyc.  C.  C. 
P.  S  1286  and  note. 

As  to  leave  to  answer  after  demurrer  overruled,  see  Kerr's 
Cyc.  C.  C.  P.  I  4S2  and  note. 

As  to  references  and  trials  by  referees,  see  Kerr's  Cyc.  C.  C.  P. 
§S  638-645  and  notes. 
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CHAPTER   VI. 

OF   REFERENCES   AND  TRIALS  BY  REFEREES. 

1638.  Reference   ordered  upon   agreement   of  parties,    in   what 

cases. 

f  639.  Reference  ordered  on  motion.  In  what  cases. 

1 640.  Number   of  referees,  qualifications,  etc. 

i  64L  Either  party  may  object.     Grounds  of  objection. 

I  642.  Objections,  how  disposed  of. 

i  643.  Referees  to  report  within  twenty  day.s. 

I  644.  Effect  of  referee's  flndinsr. 

f  645.  How  excepted  to,  etc. 


§108.  BEFEKENCE  OBDEESD  UPON  AGBEEMENT  OF 
PABTIES  IN  WHAT  CASES.  A  reference  may  be  ordered 
Qpon  the  agreement  of  the  parties  filed  with  the  clerk,  or 
entered  in  the  minutes: 

1.  T«  try  asy  or  all  of  tbe  isMies  in  an  action  or  proceed- 
ing, whether  of  fact  or  of  law,  and  to  report  a  finding  and 
Judgment  thereon; 

2.  To  ascertain  a  fact  necessary  to  enable  the  court  to 
determine  an  action  or  proceeding. 

Htotovys  Enacted  March  11,  1872,  re-enactment  of  S  1S2  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  14  pars,  annotation. 

Code  aectlom.— 6S  C.  528,  534,  9  P.  738,  741  (erroneously  cited) 
In  dis.  op.  for  I  633  ante) ;  89  C.  517,  520,  26  P.  1079,  1080  (cited) ; 
39  C.  511,  515,  34  P.  109  (cited);  108  C.  16,  20,  36  P.  1021  (cited); 
123  C.  38.  41,  55  P.  790  (cited);  123  C.  97,  99,  101,  55  P.  788  (applied); 
136  C.  77,  78,  68  P.  303  (cited  as  to  subd.  1). 

Pmfitiee  Act  |  188w— 2  C.  92,  94  (construed) ;  20  C.  92,  93  (con- 
strued): 24  C.  424,  425,  426  (applied);  35  C.  549,  552  (construed); 
46  C.  141,  146,  149,  150  (erroneously  cited  for  f  182  Criminal  Practice 
Act). 

As  to  agreement  to  submit  to  arbitration  not  ousting  courts  of 
their  Jurisdiction,  see  14  A.  D.  296,  297. 

As  to  arbitrations  generally,  see  Kerr's  Cyc.  C.  C.  P.  §|  1281- 
1290  and  notes. 

As  to  awards,  when  set  aside  for  mistake,  see  66  A.  I).  317. 
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As  to  compulsory  reference,  see  Kerr's  Cyc.  C.  C.  P.  I  639  and 
note. 

As  to  fees  of  referee,  see  Kerr's  Cyc.  C.  C.  P.  1 1028  and  note. 

As  to  judfiTtnent  to  be  entered  ui>on  award  in  arbitrations,  see 
Kerr's  Cyc.  C.  C.  P.  I  1286  and  note. 

As  to  power  of  court  commissioners  to  take  proof  and  report 
conclusions  thereon  as  to  any  matter  of  fact  other  than  an  issue 
of  fact  raised  by  the  pleadings,  see  Kerr's  Cyc.  C.  C.  P.  I  259  subd. 
2  and  note. 

As  to  power  of  court  to  enforce  order  in  proceedIn£:8  before 
referees,  see  Kerr's  Cyc.  C.  C.  P.  S  128  subd.  2  and  note. 

As  to  proof  of  claims  of  mariners  and  others  being  heard 
before  referee,  see  Kerr's  Cyc.  C.  C.  P.  S  826  and  note. 

As  to  referee  in  actions  for  partition  of  real  property,  see  Kerr's 
Cyc.  C.   C.   P.   ii  764-766  and  notes. 

As  to  reference  in  equity  cases,  see  79  A.  D.  207. 

As  to  referees  in  probate  matters  regarding  controversy  over 
claims  presented,  see  Kerr's  Cyc.  C.  C.  P.  1 1607  and  note. 

As  to  referees  meeting  and  acting,  see  Kerr's  Cyc.  C.  C.  P. 
9  1063  and  note. 

As  to  reference  to  take  disposition  in  disbarment  proceedings 
against  attorney,  see  Kerr's  Cyc.  C.  C.  P.  |  298  and  note. 

As  to  refeiTlng  doubtful  claims  against  estates  of  decedents, 
and  as  to  effect  of  referee's  allowance  or  rejection  tliereof,  see 
Kerr's  Cyc.  C.  C.  P.  S|  1507,  1508  and  notes. 

As  to  trial  by  referees  in  probate  proceedings,  see  Kerr's  Cyc. 
C.  C.  P.  9  1608  and  note. 

As  to  trial  of  questions  of  fact  by  referee  in  respect  to  evidence, 
see  Kerr's  Cyc.   C.   C.   P.    i  2103   and  note. 


§639.  REFERENCE  ORDERED  ON  MOTION,  IN  WHAT 
CASES*  When  the  parties  do  not  consent,  the  court  may,  upon 
the  application  of  either,  or  of  its  own  motion,  direct  a  ref- 
erence in  the  following  cases: 

1.  When  the  trial  of  an  issue  of  fact  requires  the  exami- 
nation of  a  long  account  on  either  side;  in  which  case  the 
referees  may  be  directed  to  hear  and  decide  the  whole  issue, 
or  report  upon  any  specific  question  of  fact  Involved  therein; 

2.  When  the  taking  of  an  account  is  necessary  for  the  infor- 
mation of  the  court  before  judgment,  or  for  carrying  a  Judg- 
ment or  order  into  effect; 

3.  When  a  question  of  fact,  other  than  upon  the  pleadings^ 

arises  upon  motion  or  otherwise,  in  any  stage  of  the  action; 
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4.  When  it  is  neeessary  for  the  information  of  the  court  in 

a  special  proceeding. 

Htet^m  Enacted  March  11.  1872,  re-enactment  of  {183 
Practice  Act« 

See  Kerr's  Cyc.  C.  C.  P.  for  14  pars,  annotation. 

Code  ■cetioa.— S7  C.  e41,  643  (construed);  68  C.  356  (cited);  79  C. 
633.  702.  22  P.  26.  131.  132  (construed):  99  C.  421.  423.  33  P.  1084.  1085 
(construed);  (C.  March  26,  1894),  36  P.  382  (applied);  103  C.  15, 
20.  36  P.  1021  (cited);  109  C.  250.  255.  41  P.  1033  (applied);  122  C. 
152.  156.  54  P.  726  (erroneously  cited  for  |  939  post) ;  123  C.  38.  41, 
5S  P.  790  (dted);  125  C.  48.  50.  57  P.  684  (erroneously  cited  for 
I  659  post). 

Pmctlee  Act  i  188.— 24  C.  424.  425,  426  (construed) ;  35  C.  549.  552 
(construed);  41  C.  393,  405  (cited). 

As  to  actions  which  cannot  be  referred,  see  79  A.  t>.  211. 

Aa  to  actions  in  which  compulsory  reference  may  be  ordered, 
see  79  A.  D.  210.  211. 

As  to  compulsory  reference  of  actions  at  law,  see  79  A.  D.  208-210. 

As  to  power  to  send  actions  to  referee,  see  79  A.  D.  207. 

As  to  proceedings  supplementary  to  execution  being  heard  before 
referee,  see  Kerr's  Cyc.  C.  C.  P.  f  714  and  note. 

As  to  when  action  is  ready  for  reference,  see  79  A.  D.  211. 

§  640.    5UMBEB  OF  BEFEBEES,  QUALIFICATIONS,  ETC. 

A  reference  may  be  ordered  to  any  person  or  persons,  not 
exceeding  three,  agreed  upon  by  the  parties.  If  the  parties 
do  not  agree,  the  court  or  Judge  must  appoint  one  or  more 
referees,  not  exceeding  three,  who  reside  in  the  county  in 
which  the  action  or  proceeding  Is  triable,  and  against  whom 
there  is  no  legal  objection,  or  the  reference  may  be  made  to 
a  court  commissioner  of  the  county  where  the  cause  is  pend- 
ing. 

Mimtoryt  Enacted  March  11,  1872,  re-enactment  of  |  184  of 
Practice  Act.  with  last  clause  added.  ' 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

Praetlee  Act  1 184^-58  C.  356  (cited) ;  70  C.  296,  301.  11  P.  820 
(erroneously  cited). 

As  to  all  referees  being  required  to  meet  tosrether  and  two 
thereof  being  authorized  to  act,  see  Kerr's  Cyc.  C.  C.  P.  f  1053 
and  note. 

As  to  court  commissioner  acting  as  referee,  see  Kerr's  Cyc. 
C.  C.  P.  I  869  subd.  2  and  note. 

As  to  ordering  reference,  see  Kerr's  Cyc.  C.  C.  P.  18  638,  639 
and  notes. 
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§64L  EITHER  PARTY  MAY  OBJECT.  GROUMBS  OF 
OBJECTION.  A  party  may  object  to  the  appointment  of  any 
person  as  referee,  on  one  or  more  of  the  following  gnmnds: 

1.  A  want  of  any  of  the  qualifications  prescribed  by  statnte 
to  render  a  person  competent  as  a  juror; 

2.  Consanfiroinlty  or  affinity,  within  the  third  degree^  to 
either  party,  or  to  an  officer  of  a  corporation  which  is  a  party, 
or  to  any  judge  of  the  court  in  which  the  appointment  shall 
be  made; 

3.  Standing  in  the  relation  of  guardian  and  ward,  master 
and  servant,  employer  and  clerk,  or  principal  and  agent, 
to  either  party;  or  being  a  member  of  the  family  of  either 
party;  or  a  partner  in  business  with  either  party;  or  security 
on  any  bond  or  obligation  for  either  party; 

4.  HuTing  served  as  a  jnror  or  been  a  witness  on  any  trial 
between  the  same  parties  for  the  same  cause  of  action; 

5.  Interest  on  the  part  of  snck  person  in  the  eyent  of  the 
action,  or  in  the  main  question  involved  in  the  action; 

6.  Having  formed  or  expressed  an  nnqnaUfed  opinion  or 
belief  as  to  the  merits  of  the  action; 

7.  The  existence*  of  a  state  of  mind  in  such  person  evincing 
enmity  against  or  bias  to  either  party. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  f  185  of 
Practice  Act;  amended  March  3.  1897,  Stats,  and  Amdts.  1897. 
p.  60;  by  Code  Commission,  Act  March  8,  1901.  Stats,  and  Amdts. 
1900*1,  p.  146,  act  held  unconstitutional,  see  history.  1 6  ante; 
amended  March  20.  1907,  Stats,  and  Amdts.  1907,  p.  714,  Kerr's 
Stats,   and  Amdts.   1906-7,   p.   448. 

58  C.  356  (cited). 

As  to  consanguinity  or  afflnlt>%  see  Kerr's  Cyc.  C.  C.  II 1390- 
1393  anQ  notes. 

As  to  disqualifications  of  judfre  to  sit  or  act  in  matter,  see  Kerr's 
Cyc.  C.  C.  P.  I  170  and  note. 

As  to  grounds  of  challenge  of  jurors,  see  Kerr's  Cyc.  C.  C.  P. 
§  602   and  note. 

As  to  who  are  competent  to  act  as  Jurors,  see  Kerr's  Cyc.  C.  C. 
P.  I  198  and  note. 

As  to  who  are  exempt  from  jury  duty,  see  Kerr's  Cyc.  C.  C.  P. 
I  200  and  note. 

As  to  who  are  not  competent  to  act  as  Jurors,  see  Kerr's  Cyc. 
C.  C.  P.  1 199  and  note. 
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§•12:  OBJSCTieifS,  HOW  DiSPeSBD  OF.  The  objec- 
tions taken  to  the  appointment  of  any  person  as  referee  mast 
be  heard  and  disposed  of  by  the  court.  Affidavits  may  be 
read  and  witnesses  examined  as  to  such  objections. 

Hfatoryt  Enacted  March  11,  1872,  re-enactment  of  {186  of 
Practice  Act. 

As   to   objection,   see  ante   f  641. 

As  to  who  may  be  referee,  see  ante  S  641. 


f  UL    KEFEBE£»  TO  BSPOBX  WITHIN  TWENTY  ]>AT8. 

The  referees  or  commissioner  must  report  their  findings  in 
writing  to  the  court  within  twenty  days  after  the  testimony 
is  closed,  and  the  facts  found  and  conclusions  of  law  must 
be  separately  stated  therein. 

HIatorjrt  Enacted  March  11,  1872,  founded  upon  {187  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation. 

Praetlce  Act  { 187.^22  C.  471,  473  (construed) ;  34  C.  2S,  35 
(erroneously  cited);  108  C.  IB,  21,  38  P.  1021  (use  of  word  "report" 
for  findinsT  or  decision). 

As  to  court  being-  required  to  file  Its  decision  In  writing  within 
thirty  days  after  submission,  see  Kerr's  Cyc.  C.  C.  P.  8  632 
and  note. 

As  to  court  commissioner  acting  as  referee,  see  Kerr's  Cyc. 
(X  C.  P.  I  259  subd.  2  and  note. 

As  to  effect  of  referee's  findings,  see  Kerr's  Cyc.  C.  C.  P.  I  644 
and  note. 

As  to  enforcing  order  of  reference,  see  Kerr's  Cyc.  C.  C.  P.  §  128 
subd.  2  and  note. 

As  to  power  of  court  to  enforce  order  in  proceedings  before 
referees,  see  Kerr's  CJyc.  C.  C.  P.  S  128  subd.  2  and  note. 

As  to  statute  requiring  court  to  file  Its  decision  in  writing 
within  thirty  days  being  held  directory  merely,  see  Kerr's  Cyc. 
C.  C.  P.  i  632  and  note  pars.  13,  14. 

As  to  two  referees  acting  where  there  are  three  referees,  but 
an  must  meet,  see  Kerr's  Cyc.  C.  C.  P.  1 1053  and  note. 

«M4.  EFFECT  OF  REFEREE'S  FINDING.  The  finding 
of  the  referee  or  commissioner  upon  the  whole  issue  must 
stand  as  the  finding  of  the  court,  and  upon  filing  of  the 
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finding  with  the  clerk  of  the  court,  Judgment  may  be  entered 
thereon  in  the  same  manner  as  if  the  action  had  been  tried 
by  the  court. 

HIatoryt     Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  16  pars,  annotation. 

2  P.  41  (referred  to);  103  C.  15,  20,  36  P.  1021   (construed). 
As  to  finding  of  referee  being  part  of  judgment-roll,  see  Kerr*s 
Cyc.  C.  C.  P.  §  670  «ubd.  2  and  note. 

§645.  HOW  EXCEPTED  TO,  ETC.  The  findings  of  the 
referee  or  commissioner  may  -be  excepted  to  and  reviewed  in 
like  manner  as  if  made  by  the  court.  When  the  reference  is 
to  report  the  facts,  the  finding  reported  has  the  effect  of  a 
special  verdict 

History  I     Enacted  March  11,  1872. 
See  Kerr's  Cyc.  C.  C.   P.  for  17  pars,  annotation. 

Code  aectloii^-104  C.  243,  247,  38  P.  85  (cited) ;  2  C.  A.  737,  751, 
84  P.  232.  237  (applied). 

Practice  Act  |  187.— 23  C.  447,  451  (construed) ;  34  C.  28,  35 
(erroneously  cited);  41  C.  393.  406  (construed);  103  C.  15.  21,  36  P. 
1021  (construed). 

As  to  court  commissioner's  report,  and  exceptions  thereto,  see 
Kerr's  Cyc.  C.  C.  P.   §  259  subd.   2  and  note. 

Same — Time  and  mode  of  excepting  to  report  of  court  com- 
missioner, see  Kerr's  Cyc.  C.  C.  P.  I  259  subd.  2. 

As  to  exceptions  generally,  see  Kerr's  Cyc.  C.  C  P.  H  646  et 
seq.   and   notes. 

As  to  new  trials,  see  Kerr's  Cyc.  C.  C.  P.  §|  656  et  seq.  and 
notes. 
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CHAPTER  VII. 
PROVISIONS  RELATING  TO  TRIALS  IN  GENERAL. 

Article  I.      Exceptions,  if  646-668. 

n.     New  Trials,  if  656-663^. 

ARTICLE    I. 

EXCEPTIONS. 

f  €46.     Exceptions  may  be  taken.     Time  when  taken,  etc. 

i  647.     What  deemed  excepted  to. 

f  648.     Exception,  form  of. 

i  649.     Exceptions  signed  by  Judgre  and  filed  with  clerk. 

S  650.     Exceptions  not  presented  at  time  of  rulingr.     Notice   to 

adverse  party,  how  settled  upon,  etc. 
S  651.     Exceptions  after  judgnnent,  etc. 
i  652.     When  exception  is  refused,  application  to  supreme  court 

to  prove  the  same,  etc. 
i  €53.     Proceedings  where  judge  ceases  to  hold  office. 

SM«.  EXCEPTIONS  MA¥  BE  TAKEN.  TIME  WHEN 
TAKEN,  ETC.  An  exception  is  an  objection  upon  a  matter 
of  law  to  a  decision  made,  either  before  or  after  judgment, 
by  a  court,  tribunal,  judge,  or  other  judicial  officer,  In  an 
action  or  proceeding.  The  exception  must  be  taken  at  the 
time  the  decision  is  made,  except  as  provided  In  section  six 
hundred  and  forty-seven. 

History:  Enacted  March  11,  1872,  founded  on  S  18S  Practice 
Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  313;  April 
3.  1876,  Code  Amdts.  1876-6,  p.  91. 

See  Kerr's  Cyc.  C.  C.  P.  for  85  pars,   annotation. 

Code  ■ecCIOB. — (5  C.  221,  222  (construed);  51  C.  110,  111  (con- 
strued); 67  C.  288,  289  (construed);  58  C.  168,  175  (cited);  61  C. 
160.  163  (cited);  68  G.  303,  304  (applied);  70  C.  572.  581,  8  P.  305. 
310,  11  P.  654  (applied);  79  C.  404,  408,  21  P.  846,  847  (construed 
and  applied);  80  C.  472,  476,  22  P.   299,  300  (cited);  81  C.  608,  609. 

22  P.  967   (cited);  81  C.  634,  689,  22  P.  863   (cited);  88  C.  226,   283, 

23  P.  312,  314  (cited);  87  C.  890,  391.  35  P.  500  (cited);  90  C.  257, 
268.  27  P.  196.  196  (cited);  108  C.  186,  141,  41  P.  35,  36,  413  (applied); 
122  C.  471,  476,  66  P.  398  (construed);  1  C.  A.  623,  625.  82  P.  979 
(referred  to). 
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Practice  Act  S  188.— 12  C.  488,  493  (applied);  20  C.  92,  93  (cited); 
28  C.  170.  174  (cited);  28  C.  261,  263  (cited);  32  C.  304,  807,  317,  322 
(construed):  33  C.  549,  653  (construed);  34  C.  682,  686  (construed); 
35  C.  247.  257  (cited);  41  C.  314,  317  (applied). 

As  to  exception  to  exclusion  of  evidence,  see  12  L.  664. 

As  to  necessity  of  exceptions,  see  88  A.  D.  133;  88  A.  D.  457. 

As  to  necessity  of  objections  at  trial  below,  see  28  A.  D.  244. 

As  to  rulings  deemed  excepted  to,  see  Kerr's  Cyc.  C.  C.  P.  |  647 
and  note. 

As  to  waiver  to  objection  to  answer,  see  Kerr's  Cyc.  C.  C.  P. 
§  444  and  note. 

As  to  waiver  of  objection  to  complaint,  see  Kerr's  Cyc.  C.  C.  P. 
I  434  and  note. 


§647.  WHAT  DEEMED  EXCEPTED  TO.  The  verdict  of 
the  jury,  the  final  decision  in  an  action  or  proceeding,  an  in- 
terlocutory order  or  decision,  finally  determining  the  riiltits 
of  the  parties,  or  some  of  them,  an  order  or  decision  from 
which  an  appeal  may  be  taken,  an  order  sustaining  or  over- 
ruling a  demurrer,  allowing  or  refusing  to  allow  an  amend- 
ment to  a  pleading,  striking  out  a  pleading  or  a  portion 
thereof,  refusing  a  continuance,  an  order  made  upon  ex  parte 
application,  giving  an  instruction,  although  no  objection  to 
such  instruction  was  made,  refusing  to  give  an  instruction, 
modifying  an  instruction  requested,  an  order  or  decision  made 
in  the  absence  of  the  party  or  an  order  granting  or  denying 
a  non-suit  or  a  motion  to  strike  out  evidence  or  testimony, 
and  a  ruling  sustaining  or  overruling  an  objection  to  evi- 
dence, are  deemed  to  have  been  excepted  to. 

Hlmtoryt  Enacted  March  11,  1872,  founded  on  f  191  Practice 
Act;  amended  April  3,  1876,  Code  Amdts.  1875-6.  p.  92;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  147, 
held  unconstitutional,  see  history,  1 5  ante;  amended  March 
20,  1907,  Stats,  and  Amdts.  1907,  p.  715,  Kerr's  Stats,  and  Amdta. 
1906-7.  p.  449;  March  20,  1909,  Stats,  and  Amdts.  1909,  ch.  355. 

See  Kerr's  Cyc.  C.  C.  P.  for  21  pars,  annotation. 

Code  aectioB. — 47  C.  167  (bill  of  exceptions  is  necessary  on 
appeal  from  order  setting  aside  default);  57  C  242,  243  (construed 
and  applied):  60  C.  240.  252  (applied);  61  C.  160,  168  (etted);  68  C. 
803,  304  (cited);  63  C.  505,  509  (cited);  11  P.  744,  745  (construed); 
71  C.  307,  309  (cited  by  mistake  for  S  657) ;  12  P.  223,  224  (correct 
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citJitfcm);  77  C.  646,  64S,  18  P.  150,  30  P.  417,  418  (construed  In  dis. 
op.):  82  C.  604,  607.  23  P.  132,  133  (construed  and  applied):  83  C. 
225»  232,  23  P.  312,  314  (oonatnied);  86  C.  211,  212,  24  P.  1063.  1064 
(oonstrued);  90  C.  49,  61,  27  P.  40,  43  (cited);  98  C.  281,  283,  33  P. 
92  (constTtted);  98  C  416,  417,  33  P.  270  (applied);  109  C.  116.  120. 
121,  41  P.  788  (construed);  112  C.  668,  671,  44  P.  1022  (cited); 
122  C~  471,  476,  55  P.  398,  400  (no  exception  can  be  taken  where 
tbere  la  no  decision);  123  C.  77,  79,  80,  55  P.  696  (construed);  135 
C.  472,  480,  63  P.  1026,  67  P.  769  (construed);  142  C.  681.  6S2.  100 
A.  8.  154,  76  P.  659  (construed);  145  C.  665,  569,  79  P.  171  (applied); 
146  C.  649,  652.  80  P.  692  (construed);  1  C.  A.  669.  611,  82  P.  623 
(snbd.  3  applied);  2  C.  A.  400,  408.  84  P.  350  (applied  where  verdict 
was  acainst  evidence);  3  C  A.  32,  33,  84  P.  216  (applied  to  order 
denying  application  to  set  aside  default  juds'ment  for  surprise); 
3  C.  A.  286,  288,  85  P.  130  (referred  to);  4  C.  A.  723,  726,  89  P.  438 
(what  orders  are  deemed  to  have  been  excepted  to). 

Practice  Act  11^1.— 2  C.  322,  325  (applied);  34  C.  682.  686  (con- 
strued). 

««4&  EXCEPTION,  FOKM  OF.  No  particular  form  of 
exception  is  required,  bat  when  the  exception  Is  to  the 
verdict  or  decision,  upon  the  ground  of  the  insufficiency  of 
the  evidence  to  justify  it,  the  objection  must  specify  the  par- 
ticulars in  which  such  evidence  is  alleged  to  be  insufficient. 
The  obfeettoa  nrest  be  stalled,  with  so  much  of  the  evidence 
or  other  matter  as  is  necessary  to  explain  it,  and  no  more. 
Only  tke  substance  of  the  reporter's  notes  of  the  evidence 
Bhall  be  stated.  ]>e«nments  on  file  in  the  action  or  proceed- 
ing may  be  copied,  or  the  substance  thereof  stated,  or  a 
refere&ee  thereto  sufficient  to  identify  them  may  be  made. 

Hlstoi7«  Enacted  March  11,  1872,  founded  on  1 190  Practice 
Act;  amended  April  3,  1876,  Code  Amdts.  1875-6,  p.  92. 

See  Kerr's  Cyc.  C.  C.  P.  for  50  para,  annotation. 

Code  sectloa. — 46  C.  530,  534  (applied);  49  C.  42.  45  (construed 
in  cone,  op.);  49  C.  652,  656,  666  (applied);  SO  C.  502,  603  (applied); 
M  C.  127.  130  (applied);  57  C.  238,  239  (cited  as  proper  method  of 
taking  exception);  61  G.  160,  163  (cited);  61  C.  605,  608  (cited  by 
mistake  for  |  658  post) ;  67  C.  303,  304,  7  P.  738  (applied) ;  6$  C. 
590.  591,  10  P.  203  (construed  and  applied);  18  P.  Ill  (applied): 
84  C.  628,  681.  582.  24  P.  292,  293  (construed);  89  O.  23.  24.  36  P. 
•15,  835  (applied);  89  C.  135,  139,  140,  26  P.  647,  648  (applied): 
99  C.  49,  «2,  27  P.  40.  43  (construed);  90  C.  267,  259,  27  P.  195,  196 
(construed);   92  G.  235,  239,  28  P.   285.   286   (construed);  99  G.   223. 
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226.  83  P.  851  (applied);  104  C.  208,  211,  87  P.  890  (construed): 
108  C.  460,  466,  41  P.  488,  42  P.  479  (construed  and  applied) ;  112  C. 
603,  607,  44  P.  1074  (applied);  114  C.  447,  460,  46  P.  286  (construed); 
117  C.  168,  184,  48  P.  1076  (construed);  122  0.  406,  407,  66  P.  160 
(applied);  127  C.  37,  89.  69  P.  206  (cited);  180  C.  416,  418,  62  P.  603 
(applied);  132  C.  609,  614,  64  P.  995.  996  (construed);  66  P.  304, 
306  (applied— omitted  from  opinion  as  printed  in  134  C.  246);  70 
P.  472  (applied — speclilcations,  -when  defective);  144  C.  536.  640, 
78  P.  14  (construed);  147  C.  606,  608.  82  P.  246  (there  must  be 
some  exception  to  decision,  though  no  particular  form  is  required); 
162  G.  188,  189,  92  P.  177  (evidence  not  reviewable  in  absence  of 
specifications  of  particulars);  163  C.  179,  180,  94  P.  768,  769  (erro- 
neously cited  for  1633);  6  C.  A.  650.  651,  92  P.  666  (specifications — 
when  deemed  sufficient). 

Practice  Act  1190.^28  C.  261,  263  (cited);  33  C.  549,  663  (cited). 

As  to  amendments  to  bill  on  questions  of  evidence,  see  Kerr's 
Cyc.  C.  C.  P.  §  650  and  note. 

As  to  necessity  of  bill  of  exceptions  to  present  exceptions,  see 
Kerr's  Cyc.  C.  C.  P.  i  65  and  note. 

As  to  necessity  of  incorporation  of  papers  in  bill  of  exceptions 
to  make  them  part  of  the  record,  see  Kerr's  Cyc.  C.  C.  P.  i  661 
and  note. 

As  to  specifications  of  insufflclency  of  evidence  in  notice  of 
intention  to  move  for  new  trial  and  In  statement,  see  Kerr's 
Cyc.  C.  C.  P.  I  669  and  note. 

As  to  specification  of  particulars  In  exceptions,  see  8  L.  608. 

As  to  sufficiency  of  exceptions,  see  99  A.  D.  132. 


§e49.  EXCEPTIONS  SIONED  BY  JUDGE  AND  FILED 
lYITH  CLERK.  A  bill  containing  the  exception  to  any  deci- 
sion may  be  presented  to  the  court  or  judge  for  settlement 
within  ten  days  after  the  decision  is  made,  and  after  having 
r  been  settled,  must  be  signed  by  the  judge  and  filed  with  the 
X  clerk.  When  the  decision  excepted  to  Is  made  by  a  tribunal 
other  than  a  court,  or  by  a  judicial  officer,  the  bill  of  excep- 
tions must  be  presented  to,  and  settled  and  signed  by,  such 
tribunal  or  officer. 

Hls<oryi  Gnacted  March  11.  1872,  corresponding  to  1 189  Prac- 
tice Act;  amended  April  3,  1876,  Code  Amdts.  1875-6,  p.  92;  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  147,  act  held  unconstitutional,  see  history.  {  5  ante;  amended 
March  20.  1907,  Stats,  and  Amdts.  1907.  p.  716,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  449. 
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See  Kerr's  Cyc.  C.  G.  P.  for  12  pars,  annotation. 

C^^m  meetHom. — 47  C.  640.  641  (cited);  47  C.  648  (cited);  60  C. 
444.  445  (cited);  54  C.  416,  417  (cited);  57  C.  501,  503»  504,  505 
(construed);  61  C.  160,  163  (cited);  66  C.  403,  408,  5  P.  796.  903 
(cited  In  dls.  op.);  80  C.  472,  476,  22  P.  299.  300  (cited);  81  C: 
608,  €09,  610,  22  P.  967  (cited);  83  C.  159,  160,  161.  162,  163.  23  P. 
226,  226  (cited);  96  C.  486,  31  P.  582  (oited);  98  C.  134.  136.  32  P. 
863  (construed);  115  C.  394.  399,  47  P.  129  (cited);  120  C.  33,  38, 
65  A.  S.  147,  52  P.  122  (cited);  122  C.  1,  2.  54  P.  276  (cited);  122  C. 
68,  69.  54  P.  368  (construed) ;  127  C.  582,  584,  60  P.  162  (construed) ; 
128  C.  186,  138,  60  P.  682  (referred  to) ;  128  C.  578,  579.  680,  61  P.  98 
(construed);  138  C.  602,  604.  605,  72  P.  148  (cited);  72  P.  840.  841 
(referred  to);  141  C.  151,  152,  74  P.  757  (referred  to);  142  C.  125, 
134.  75  P.  672  (cited);  153  C.  179,  180  (erroneously  cited  for  8  661); 
2  C.  A.  154,  156,  88  P.  170  (prescribes  no  time  within  which  excep- 
tion shall  he  settled). 

PraeUee  Aet  fi  180^^28  C.  170,  174  (construed);  28  C.  261,  263 
(cited);  82  C.  804,  317.  322  (cited  in  dis.  op.);  38  C.  549,  553  (cited); 
35  C.  247,  257  (construed);  49  C.  263,  266   (cited). 


1660.    EXCEPTIOHS    NOT    PRESENTED    AT    TIME    OF 
RULIKG.    NOTICE  TO  ABTEBSE  PABTT.    HOW  SETTLED 

0  UPOV,  ETC*  Wben  a  party  desires  to  hare  exceptions  taken 
s^  at  a  trial  settled  In  a  bill  of  exceptions,  he  may,  at*  any  time 
>^tliereafter,  and  within  ten  days  after  the  entry  of  judgment. 

1  if  the  action  was  tried  with  a  jury,  or  after  receiving  notice 
^  of  the  entry  of  Judgment,  if  the  action  was  tried  without  a 
^  jury,  or  such  further  time  as  the  court  in  which  the  action 

is  pending,  or  a  judge  thereof,  may  allow,  prepare  the  draft 
of  a  bill,  and  serve  the  same,  or  a  copy  thereof,  upon  the 
adverse  party.  Such  draft  must  contain  all  the  exceptions 
and  proceedings  taken  upon  which  the  party  relies.  It  may 
also  contain  a  statement  of  any  matters  occurring  upon  the 
trial,  in  the  presence  of  the  court,  showing  any  of  the  mat- 
ters mentioned  In  subdivisions  one  and  two  of  section  six 
hundred  and  fifty-seven  of  this  code.  Within  ten  days  after 
such  service  the  adverse  party  may  propose  amendments 
thereto,  and  serve  the  same,  or  a  copy  thereof,  upon  the  other 
party.  The  proposed  bill  and  amendments  must,  within  ten 
days  thereafter,  be  presented  by  the  party  seeking  the  settle- 
ment of  the  bill,  to  the  judge  who  tried  or  heard  the  case, 
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upon  five  days'  notice  to  the  adverse  party,  or  be  delivered 
to  the  clerk  of  the  court  for  the  Judge.  When  received  by 
the  clerk  he  must  immediately  deliver  them  to  the  judge,  if 
he  is  In  the  county;  if  he  is  absent  from  the  county,  and 
either  party  desires  the  paper  to  be  forwarded  to  the  judge, 
the  clerk  must,  upon  notice  in  writing  of  such  party,  im- 
mediately forward  them  by  mail,  or  other  safe  channel;  if 
not  thus  forwarded  the  clerk  must  deliver  them  to  the  judge 
immediately  after  his  return  to  the  county.  When  received 
from  the  clerk,  the  Judge  must  designate  the  time  at  which 
he  will  settle  the  bill,  and  the  clerk  must  immediately  no- 
tify the  parties  of  such  designation.  At  the  time  designated 
the  Judge  must  settle  the  bill.  The  bill  must  thereupon  be 
engrossed  and  presented  to  the  judge  to  be  certified,  by  the 
party  presenting  it,  within  ten  days.  If  the  action  was  tried 
before  a  referee,  the  proposed  bill,  with  the  amendments, 
if  any,  must  be  presented  to  such  referee  for  settlement 
within  ten  days  after  service  of  the  amendments,  upon  no- 
tice of  five  days  to  the  adverse  party,  and  thereupon  the 
referee  must  settle  the  bill.  If  no  amendments  are  served, 
or  if  served  are  allowed,  the  proposed  bill  may  be  presented, 
with  the  amendments,  if  any,  to  the  judge  or  referee,  for 
settlement  without  notice  to  the  adverse  party. 

[Duty  in  Settling  bill.]  It  is  the  duty  of  the  judge  or 
referee,  in  settling  the  bill,  to  strike  out  of  it  all  redun- 
dant and  useless  matter  so  that  the  exceptions  and  proceed- 
ings may  be  presented  as  briefly  as  possible.  When  settled, 
the  bill  must  be  signed  by  the  judge  or  referee,  with  his  cer- 
tificate to  the  effect  that  the  same  is  allowed,  and  must  then 
be  filed  with  the  clerk. 

HiKtoryi  Enacted  March  11,  1872;  amended  March  24.  1874, 
Code  Anidts.  1873-4,  p.  313;  by  Code  Commission.  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  147,  act  held  unconstitutional, 
see  history,  {5  ante:  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  716,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  449;  April  1». 
1909,  Stats,  and  Amdts.  1909.  ch.  657. 

See  Kerr's  Cyc.   C.   C.   P.   for  111  pars,  annotation. 
47  C.   640.   641,   642   (construed);    49  C.   510.   511    (applied);   56  C. 
466,  469   (applied);   67   C.   501,   504,   505   (construed — decision   refun- 
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in^  to  open  default);  61  C.  160,  163  (cited);  61  C.  260,  255  (con- 
strued); 63  C.  417.  419  (cited);  64  C.  529,  541.  2  P.  418.  420  (ap- 
plied); 65  C.  236,  3  P.  806  (cited):  66  C.  403.  409.  410.  411.  6  P. 
796.  903  (cited  in  dis.  op.):  76  C.  355.  356.  18  P.  403.  404  (con- 
strued); 76  C.  594,  596,  596,  18  P.  685  (construed);  80  C.  472.  476. 
22  P.    299.   300   (construed):   81  C.   608.   610,   22   P.   967    (construed); 

83  C.  159.  160,  161,  162,  163,  23  P.  226,  226  (construed);  84  C.  537. 
639.  24  P.  286  (applied);  84  O.  647,  649,  24  P.  307.  308  (construed); 
88  C.  146,  151,  25  P.  1111,  1112  (construed);  89  C.  38,  40.  26  P. 
619.  620  (construed  and  applied);  89  C.  590.  591.  26  P.  1092  (cited): 
90  C.  49,  62,  27  P.  40,  43  (construed);  90  C.  257,  258,  27  P.  195. 
196  (cited);  93  C.  194,  201,  29  P.  31,  32  (cited);  93  C.  614,  621, 
623,  29  P.  236.  238  (construed);  98  C.  105,  106.  109.  32  P.  876,  877  (con- 
strued); 98  C.  134.  186,  137.  32  P.  863  (construed);  99  C.  649,  651. 
34  P.  442  (applied);  101  C.  175,  176,  177,  35  P.  636  (construed): 
101  C.  651.  663,  36  P.  130  (construed);  102  C.  433,  441.  36  P.  767, 
1087  (construed);  105  C.  84,  86,  38  P.  627  (cited);  106  C.  142,  145, 
39  P.  599  (referred  to);  106  C.  493,  497,  39  P.  862  (applied);  112 
C.  292,  295,  44  P.  569  (construed);  113  C.  371,  375,  45  P.  689  (re- 
ferred to);  115  C.  29,  85,  46  P.  920  (construed);  115  C.  394,  399, 
47  P.  129  (applied);  115  C.  632,  635,  47  P.  60S  (construed);  118 
C.  622.  523.  50  P.  682  (applied);  119  C.  349,  851.  51  P.  535  (applied): 
120  C.  83.  52  P.  122  (applied  without  citation);  122  C.  1.  2.  54 
P.  276  (applied);  122  C.  68.  69,  54  P.  368  (applied);  124  C.  422. 
425,  57  P.  225  (cited);  126  C.  677.  678,  59  P.  133  (cited);  127  C. 
582.  584,  60  P.  162  (applied);  128  C.  45,  46,  60  P.  524  (applied); 
128  C.  352,  354,  856,  60  P.  972  (construed):  128  C.  578.  580.  61 
P.  98  (cited):  129  C.  279,  281.  282.  61  P.  955,  956  (construed);  129 
C.  554.  555.  62  P.  105  (applied);  130  C.  621.  625.  63  P.  31  (cited); 
131  C.  406,  409,  63  P.  764  (construed);  135  C.  666,  669,  67  P.  1091 
(referred  to);  138  C.  602.  604.  605,  606,  72  P.  148  (referred  to); 
72  P.  840  (construed  and  applied  with  other  sections):  141  C.  151, 
152,  74  P.  767  (referred  to);  142  C.  125,  134,  75  P.  672  (referred 
to);  142  C.  208,  216,  100  A.  S.  115,  75  P.  770  (construed);  142  C. 
295,  297,  75  P,  831  (construed);  143  C.  14,  15,  17.  18.  76  P.  717 
(construed  and  applied);  144  C.  636,  640,  78  P.  14  (referred  to); 
147  C.  376,  377.  81  P.  1112  (construed);  148  C.  451,  452,  83  P.  810 
(construed  and  applied  with  if  1012,  1013  post) :  149  C.  173,  175, 
85  P.  145  (oonstmed  and  held  applicable  to  persons  claim ingr  as 
devisees  under  will  in  application  for  partial  distribution);  160 
C.  124,  131,  88  P.  701  (what  specification  of  error  is  sufficient  In 
proceeding  on  bill  of  exceptions);  161  C.  216,  219.  90  P.  543 
(referred  to);  1  C.  A.  623,  626,  82  P.  979  (referred  to);  2  C.  A. 
164.   166,  83  P.  170  (applied  in  election  contest);   2  C.   A.   400,   403, 

84  P.  350  (applied  where  verdict  was  against  evidence). 

Aa    to   amendment   of    bill    on    petition    to    supreme    court,    see 
Kerr's  Cyc.  C.  C.   P.   I  652  and  note. 
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As  to  amendment  on  petition  to  supreme  court  to  settle,  see 
Kerr's  Cyc.  C.  C.  P.  S  662  and  note  pars.  4-8. 

As  to  demand  to  compel  Judge  to  sign  bill  of  exceptions,  see 
33   A.   D.   451. 

As  to  equity  of  statute  allowing  bill  of  exceptions  in  courts  of 
original  jurisdiction,   see  28  A.   D.   244. 

As  to  extension  of  time  within  which  to  prepare  bill  of  excep- 
tions, see  Kerr's  Cyc.   C.   C.   P.   1 1054  and  note. 

As  to  mandamus  to  compel  Judge  to  sign  bill  of  exceptions,  see 
40  A.   D.   575. 

As  to  necessity  of  bill  of  exceptions  to  present  errors,  see 
Kerr's  Cyc.  C.  C.  P.  f  661  and  note. 

As  to  papers  to  be  included  in  bill,  see  Kerr's  C.  C.  P.  f  64K 
and  note. 

As  to  papers  to  be  incorporated,  see  Kerr's  Cyc.  C.  C.  P.  i  64S 
and   note. 

As  to  refusal  to  settle  bill  of  exceptions  as  an  appealable  order, 
see  Kerr's  Cyc.   C.   C.   P.   §  963  and  note. 

As  to  scope  of  inquiry  on  appeal  as  limited  by  record,  see  Kerr's 
Cyc.  C.  C.  P.  §  661  and  note. 

As  to  service  of  draft  of  proposed  bill  of  exceptions  and  amend- 
ments by  mail,  effect  of.  see  Kerr's  Cyc.  C.  C.  P.  SI  1012,  1013 
and   notes. 

As  to  settlement  by  Judge  after  expiration  of  term,  see  Kerr's 
C.  C.  P.  §  653  and  note. 

As  to  skeleton  bill,  see  Kerr's  Cyc.  C.  C.  P.   S  648  and  note. 

As  to  specification  of  particulars  of  insufficiency  of  evidence, 
see  Kerr's  Cyc.  C.  C.  P.  f  648  and  note. 

As  to  what  bill  of  exceptions  should  contain,  see  60  A.  D.  330; 
75  A.   D.   106;  8  L.  611. 

As  to  what  constitutes  filing  bill  of  exceptions,  see  15  A.  S.  297. 

As  to  when  bill  of  exceptions  is  proper,  see  Kerr's  Cyc.  C.  C. 
P.   S  658  and  note. 

1661.  EXCEPTIONS  AFTER  JUDGMENT,  ETC.  Excep- 
tions to  any  decision  made  after  judgment  may  be  presented 
to  the  judge  at  the  time  of  such  decision,  and  be  settled  or 
noted,  as  provided  in  section  six  hundred  and  forty-nine,  or 
a  bill  thereof  may  be  presented  and  settled  afterward,  as 
provided  in  section  six  hundred  and  fifty,  and  within  like 
periods  after  entry  of  the  order,  upon  appeal  from  which  such 
decision  is  reviewable. 

History  I  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  314;  by  Code  Commission,  Act  March   8. 
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1901,  stats,  and  Azndts.  1900-1,  p.  148,  act  held  unconstitutional, 
see  history,  |  6  ante;  amended  March  20,  1907,  Stats,  and  Arndts. 
1907.  p.  716,  Kerr's  Stats,  and  Amdts.  1906-7.  p.  460. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

57  C.  501,  505  (cited);  61  C.  160,  163  (cited);  63  C.  303,  304 
(applied):  80  C.  472«  476,  22  P.  299,  300  (construed);  81  C.  608, 
610,  22  P.  967  (construed  and  applied);  98  C.  134,  136,  137,  32  P. 
863  (referred  to);  119  C.  382,  383,  51  P.  559  (construed):  120  C. 
234,  237,  52  P.  491  (construed  and  applied);  122  C.  68.  69,  54  P. 
368  (cited);  127  C.  582,  584.  60  P.  162  (referred  to);  144 .  C.  278. 
279,  77  P.  904  (referred  to— affidavits  upon  motion  for  new  trial); 
146  C.   681,  682,  81  P.  17  (appUed). 

As  to  authentication  of  papers  used  in  proceeding's  after  Judg- 
ment to  make  them  part  of  record,  see  Kerr's  Cyc.  C.  C.  P.  §  661 
and  note. 

I  652.  WHEN  EXCEPTION  IS  REFUSED.  APPLICATION 
TO  SUPREME  COURT  TO  PROVE  THE  SAME,  ETC.    If  the 

judge  in  any  case  refuses  to  allow  a  bill  of  exceptions  in 
accordance  with  the  facts,  the  party  desiring  the  bill  settled 
may  apply  by  petition  to  the  supreme  court  to  prove  the 
same;  the  application  may  be  made  in  the  mode  and  man- 
ner, and  under  such  regulations  as  that  court  may  prescribe; 
and  the  bill,  when  proven,  must  be  certified  by  the  chief 
justice  as  correct,  and  filed  with  the  clerk  of  the  court  in 
which  the  action  was  tried,  and  when  so  filed  it  has  the 
same  force  and  effect  as  if  settled  by  the  judge  who  tried  the 
cause. 

lIl«toi7t  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8.  1901.  Stats,  and  Amdts.  1900-1,  p.  148. 
act  held  unconstitutional,  see  history.  {  5  ante;  amended  March 
20.  1907,  Stats,  and  Amdts.  1907,  p.  716,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  450. 

See  Kerr's  Cyc.  C.  C.  P.  for  27  pars,  annotation. 

49  C.  510  (construed);  61  C.  160,  163  (cited);  68  C.  413,  414.  9  P. 
456  (applied);  11  P.  220  (applied);  72  C.  227,  229,  13  P.  628.  629 
^construed);  73  C.  1,  2.  14  P.  372  (applied);  82  C.  480.  481.  482. 
23  P.  126  (construed):  83  C.  44.  23  P.  136  (construed);  84  C.  231. 
232,  23  P.  1112  (cited  in  cone,  op.);  24  P.  276  (applied);  85  C.  2H, 
215,  24  P.  640  (applied);  86  C.  362,  24  P.  1059,  1060  (construed): 
87  C.  390.  391.  392.  393.  25  P.  500  (construed);  89  C.  590,  591,  26 
P.  1092   (construed);  90  C.  257,  258,  260.  27  P.  195.  196  (construed) ; 
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92  C.  652,  653,  28  P.  687  (construed);  97  C.  258,  82  P.  174  (con- 
strued); 102  C.  433,  441.  36  P.  767,  1073  (referred  to);  109  C.  290, 
291,  41  P.  1085  (construed);  129  C.  141,  145,  61  P.  778  (construed); 
131  C.  406,  409,  63  P.  764  (referred  to);  147  C.  359,  360.  362,  81  P. 
1098  (construed);  147  C.  569.  570,  82  P.  192  (construed  and  applied); 
152  C.  602,  603,  93  P.  490  (Jurisdiction  of  petition,  In  criminal  case, 
for  proving  exceptions);  2  C.  A.  400,  403,  84  P.  850  (applied  where 
verdict   was   against   evidence). 

As  to  amendment  of  bill  on  appeal,  see  Kerr's  Cyc.  C.  C.  P. 
f  650  and  note. 

As  to  mandamus  to  compel  settlement  of  bill  of  exceptions,  see 
Kerr's  Cyc.   C.   C.   P.    1 650  and  note. 

As  to  refusal  to  settle  bill  of  exceptions  as  appealable  order, 
see  Kerr's  Cyc.  C.  C.  P.  $  963  and  note. 

§  653.  PROCEEDINGS  WHERE  JUDGE  CEASES  TO  HOLD 
OFFICE.  When  the  decision  excepted  to  was  made  by  any 
judicial  officer,  other  than  a  judge,  the  bill  of  exceptions  shall 
be  presented  to  such  judicial  officer  and  be  settled  and  signed 
by  him  in  the  same  manner  as  it  is  required  to  be  presented 
to,  settled,  and  signed  by  a  court  or  judge. 

A  Judge  or  Judicial  oiHeer  may  seMe  and  sign  a  bill  of 
exceptions  after,  as  Trell  as  before,  he  ceases  to  be  snch 
Judge  or  judicial  officer.  If  such  judge  or  judicial  officer, 
before  the  bill  of  exceptions  is  settled,  dies,  Is  removed  from 
office,  becomes  disqualified,  is  absent  from  the  state,  or  refuses 
to  settle  the  bill  of  exceptions,  or  if  no  mode  Is  provided  by 
law  for  the  settlement  of  the  same,  It  shall  be  settled  and 
certified  in  such  manner  as  the  supreme  court  may,  by  Its 
order  or  rules,  direct. 

Judges  Judicial  officers,  and  the  supreme  court  shall  re- 

spectlrely  possess  the  same  power,  in  settling  and  certifying 

statements,   as   is   by   this   section   conferred   upon   them   in 

settling  and  certifying  bills  of  exceptions. 

HUtor?-:  Enacted  March  11,  1872;  amended  April  3,  1876, 
Code  Amdts.  1875-6,  p.  93. 

See  Kerr's  Cyc.  C.   C.   I*,  for  7  pars,   annotation. 

61  r.  160.  163  (cited);  66  C.  403.  405.  407,  408,  413.  5  P.  796,  903 
(construed);  67  C.  330,  331,  7  P.  746  (applied);  81  C.  634,  639,  22 
P.  863  (cited);  91  C.  484.  486.  28  P.  777,  778  (construed);  118  C. 
522,  523,  50  P.  682  (construed);  142  C.  208.  215.  100  A.  S.  115.  75 
P.  770   (applied  to  settlement  of  bill  of  exceptions  by  ex-Judjfe). 
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ARTICLE    II. 

NEW    TRIALS. 

S  656.     New  trial  defined. 

I  657.     When  a  new  trial  may  be  granted. 

i  658.     On  what  papers  moved  for. 

I  659.     Notice  of  motion,  upon  whom  served,  and  what  to  con* 

tain. 
f  660.     Motion  to  be  heard  at  the  time  specified,   or  dismissed. 
{661.     Record  on  appeal. 
i  662.     New  trial  on  court's  own  motion. 
i  668.     Vacation  of  judgr&ieiit. 
S  663a.  Notice   of   intention    to   move.      When    to   be   sriven   and 

what  to  contain, 
f  663 ^.  Notice  of  motion. 

1656.  NEW  TRIAL  BEFINEB.  A  new  trial  is  a  re- 
examination of  an  issue  of  fact  in  the  same  court  after  a  trial 
and  decision  by  a  jury,  court,  or  referee. 

History  I  Enacted  Biarch  11,  1872,  re-enactment  of  {192 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1.  p.  148,  act  held  unconstitutional,  see 
history.  §5  ante;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  717,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  461. 

See  Kerr*8  Cyc.  C.  C.  P.  for  33  pars,  annotation. 

49  C.  42.  44.  46  (construed);  56  C.  15,  17  (cited):  66  C.  493.  498 
(cited  in  dis.  op.);  61  C.  160,  163  (cited);  61  C.  605,  608  (construed); 
62  C.  558,  560  (cited);  65  C.  259,  3  F.  872,  873  (cited);  67  C.  485, 
486,  8  P.  22  (construed);  68  C.  374,  37B,  9  P.  555,  557  (cited);  71 
C.  307,  309,  12  P.  223,  224  (applied);  73  C.  564,  566,  570,  15  P. 
126,  126.  128  (construed);  77  C.  305,  307,  19  P.  481  (construed);  78  C. 
63,  65,  20  P.  372,  373,  3  L.  83  (construed);  79  C.  633,  703,  22  P. 
26.  131,  132  (censtrued);  80  C.  411,  414,  22  P.  170  (construed  with 
$  659  post) ;  88  C.  302,  316,  26  P.  178.  532,  538  (construed) ;  90  C. 
323,  327,  27  P.  186.  187  (construed);  93  C.  614,  619,  29  P.  236.  237 
(construed  with  J  657  post);  99  C.  265,  270,  33  P.  1103  (cited— 
there  is  no  new  trial  of  a  motion);  102  C.  50,  52,  36  P.  864  (con- 
strued); 162  C.  583,  587,  36  P.  986  (construed);  120  C.  33,  37.  65 
A-  S.  147.  52  P.  122  (construed);  125  C.  15.  16,  57  P.  667  (construed); 
128  C.  334,  60  P.  852  (construed  and  applied);  138  C.  658,  559.  5«0. 
71  P.  801  (construed);  140  C.  167.  169,  7.*?  P.  828  (construed);  141 
C.  161,  167,  74  P.  700  (construed);  152  C.  196.  199,  92  P.  182  ritod): 
162  C.  261,  269,  92  P.  481  (applied  in  action  to  force  bank  into 
involuntary  liquidation);   5  C.  A.   25,   27,   89   P.   849    (cited);   3  Ida. 
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108,  27  P.  680  (section  Is  same  in  Idaho  as  in  California). 

As  to  equity  jurisdiction  to  ^ant  new  trial  after  judgment  at 
law,   see   67   A.    D.    663. 

As  to  errantingr  new  trial  as  to  part  of  issues,  see  Kerr's  Cyc. 
C.  C.  P.   S  660  and  note. 

As  to  new  trial  in  eminent  domain,  see  2  L.  422. 

As  to  scope  of  inquiry  on  appeal  as  limited  by  record,  see  Kerr's 
Cyc.  C.  C.  P.  t  661  and  note. 

As  to  scope  of  inquiry  on  appeal  limited  by  order  grantingr  or 
refusing  new  trial,  see  Kerr's  Cyc.  C.  C.  P.  S  660  and  note. 

^  657.    WHEN  A  NEW  TRIAL  MAT  BE  CIBANTED.    The 

former  verdict  or  other  decision  may  be  vacated  and  a  new 
trial  granted,  on  the  application  of  the  party  aggrieved,  for 
any  of  the  following  causes,  materially  affecting  the  substan- 
tial rights  of  such  party: 

1.  Irregnlarily  in  the  proceedings  of  the  court,  jury,  or 
adverse  party,  or  any  order  of  the  court  or  abuse  of  discre- 
tion by  which  either  party  was  prevented  from  having  a  fair 
trial; 

2.  Miscoudnct  of  tlie  jury;  and  whenever  any  one  or  more 
of  the  jurors  have  been  induced  to  assent  to  any  general  or 
special  verdict,  or  to  a  finding  on  any  question  submitted  to 
them  by  the  court,  by  a  resort  to  the  determination  of  chance, 
such  misconduct  may  be  proved  by  the  affidavit  of  any  one  of 
the  jurors; 

3.  Accident  or  surpris«,  which  ordinary  prudence  could  not 
have  guarded  against; 

4.  Newly  discovered  evidence,  material  for  the  party  malcing 
the  application,  which  he  could  not.  with  reasonable  diligence, 
have  discovered  and  produced  at  the  trial; 

5.  Excessive  damages,  appearing  to  have  been  given  under 
the  influence  of  passion  or  prejudice; 

6.  Insufficiency  of  tlie  evidence  to  justify  the  verdict  or 
other  decision,  or  that  it  is  against  law; 

7.  Error  in  law,  occnrrini?  at  tlie  trial  and  excepted  to  by  the 
party  making  the  application. 

HiNtoryt  KnactPd  Nfaroh  11,  1872.  re-enactment  with  additions 
of  I  193  Practice  Act. 
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See  Kerr's  Cyc.  C.  C.  P.  for  124  pars,  annotation. 

Code  BeeHoB. — 49  C.  42.  44  (subd.  6  construed);  54  C.  198.  201 
(construed);  56  C.  15,  17  (subd.  6  construed);  56  C.  493,  495  (subd. 
6  construed);  58  C.  168.  175  (cited  by  mistake  for  $647  ante); 
60  C.  240,  252  (subd.  1  cited);  61  C.  160,  16.3  (cited);  61  C.  605. 
608  (construed);  62  C.  343,  348  (construed);  62  C.  558,  560  (con- 
strued); 64  C.  529,  600,  2  P.  418,  465  (cited);  66  C.  259.  8  P.  872.  873 
(construed);  65  C.  548.  550,  4  P.  557  (construed);  66  C.  520.  521, 
6  P.  388  (cited);  6  P.  704  (cited  in  dis.  op.);  67  C.  485.  487.  8  P. 
22.  23  (cited);  68  C.  374,  376,  9  P.  555,  557  (cited);  71  C.  307.  309 
(cited  erroneously  as  1647),  12  P.  223.  224  (correct  citation):  71 
C.  567,  568.  12  P.  673.  674  (cited);  73  C.  604,  607.  15  P.  305,  306  (subd. 
2  construed  and  applied);  74  C.  269,  270.  15  P.  773,  774  (construed): 
77  C.  6S8.  690,  20  P.  132,  133  (subd.  2  construed  and  applied):  79 
C.  633,  703,  22  P.  26,  131.  132  (cited);  83  C.  225.  228,  229,  23  P. 
312.  313  (construed);  86  C.  78,  82,  21.  A.  S.  17.  24  P.  846.  848,  9 
U,  483  (subd.  7  cited);  88  C.  45,  49,  25  P.  1062,  1063  (construed 
in  cone,  op.);  90  C.  323,  327,  27  P.  186,  187  (construed);  90  C. 
615.  618,  27  P.  373,  374  (cited);  91  C.  318,  322,  27  P.  752  (cited  in 
dia.  op.) ;  93  C.  614,  619,  29  P.  235,  237  (construed  With  |  656  ante) ; 
31  P.  931  (subd.  2  construed  and  applied);  98  C.  384,  885,  35  A.  S. 
180;  33  P.  268.  20  Li.  698  (subd.  2  construed  and  applied);  38  P. 
341.  342  (subd.  2  construed  and  applied);  99  C.  265.  270.  33  P. 
lies  (construed);  101  C.  118,  120.  85  P.  672  (subd.  6  construed); 
101  C.  511.  512,  35  P.  1030  (subd.  2  applied);  102  C.  254,  260,  36 
P.  522  (construed);  105  G.  682.  635.  39  P.  59  (subd.  2  applied);  106 
C.  594,  601,  89  P.  946  (subd.  8  construed);  108  G.  49.  52.  41  P.  28 
(error  in  denying  jury  trial  of  whole  case);  110  C.  277,  286,  42 
P.  822  (subd.  5  construed  and  applied);  118  C.  382.  383,  50  1\  550 
(cited):  120  C.  476.  479,  52  P.  725  (subd.  2  construed);  120  C.  544. 
545.  62  P.  826  (cited);  123  G.  520,  521.  56  P.  335  (cited);  124  C.  36. 
41.  56  P.  636  (subd.  4  in  cone,  op.);  126  G.  141,  144.  57  P.  774  (aubd. 
4  construed  and  applied);  125  G.  501,  604,  58  P.  169  (cited);  129 
G.  690.  691.  62  P.  264  (subd.  4  construed);  130  G.  200.  205.  62  P. 
473  (construed);  132  G.  801,  308.  64  P.  472  (construed);  134  G.  205, 
206.  66  P.  208  (construed);  134  G.  494,  497.  498.  66  P.  672  (subd. 
2  construed  and  applied);  136  G.  481,  484,  69  P.  140  (referred  to): 
139  C.  588,  589,  73  P.  415  (construed);  140  G.  167,  169,  73  P.  828, 
829  (subd.  6  construed  with  1 656  ante);  141  G.  63.  69.  74  P.  439 
(construed);  141  G.  247,  251,  74  P.  742  (subd.  1  construed);  141  G. 
364.   366.   74   P.   1047    (construed);   143  G.   25,   27,   76   P.    714    (cited). 

145  C.    144,    146,   148,   149,    160,    164.    78   P.    540    (subd.    1    construed); 

146  C.  62.  63.  79  P.  597  (cited);  146  G.  681,  682.  81  P.  17  (cited); 
149  G.  163.  166,  86  P.  507  (subd.  1  construed  and  applied);  151  C. 
303.  307,  90  P.  698  (subd.  6— "against  law"  is  the  same  as  "con- 
trary to  law*');  152  G.  261,  269,  92  P.  481  (applied  In  action  to 
force  bank  Into  Involuntary  liquidation);   1   G.   A.   441.   446,    K2   P. 
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640  (subd.  7— what  verdict  is  not  excessive);  1  C.  A.  623,  626,  82 
P.  979  (referred  to);  3  C.  A.  312.  316,  84  P.  1010  (erroneously  cited 
as  8  667);  4  C.  A.  760,  780,  89  P.  441  (referred  to);  5  C.  A.  25, 
28,  89  P.  849  (subd.  6 — case  of  no  findings  to  support  any  judi?- 
ment). 

Practice  Act  |  10».— 25  C.  397,  402  (subd.  2  construed);  25  C. 
478.  490  (cited);  25  C.  460,  473  (subd.  2  construed);  25  C.  478.  490 
(applied);  27  C.  107,  110  (applied);  27  C.  228,  238,  87  A.  D.  66 
(cited);  28  C.  335,  339  (subd.  8  cited);  39  C.  485,  489  (subd.  2 
(applied);  40  C.  643,  555  (subd.  6  construed  and  applied):  45  C. 
119,  121   (construed). 

As  to  admission  of  irrelevant  or  immaterial  evidence  as  ground 
for  new  trial,  see  66  A.  D.  718;  44  A.  D.  88;  41  A.  D.  747. 

As  to  affidavit  of  newly  discovered  evidence,  see  12  A.  D.  143. 

As  to  cumulative  evidence  as  ground  for  new  trial,  see  14 
L.    649. 

As  to  disqualification  of  Juror  as  ground  for  new  trial,  see  9 
A.   D.  31;  18  L.   473. 

As  to  excessive  damages  as  ground  for  new  trial,  see  38  A.  T>. 
106;   61  A.   D.   499. 

As  to  granting  new  trial  on  ground  of  surprise,  see  78  A.  D.  518. 

As  to  impeachment  of  verdict  by  jurors,  see  53  A.  D.  102;  5 
L.    623,    11    L.    706. 

As  to  inadvertence  and  surprise  as  grounds  for  vacating  Judg- 
ment, see  Kerr's  Cyc.  C.  C.  P.   §  473  and  note. 

As  to  misconduct  of  counsel  as  ground  for  a  new  trial,  see 
48  A.  R.  336;  66  A.  R.  814;  58  A.  R.  648;  9  A.  S.  559;  100  A.  S.  143. 

As  to  misconduct  of  Jurors  as  ground  for  new  trial,  see  1  A.  D. 
37;  9  A.  D.  764;  16  A.  D.  454;  36  A.  D.  264;  36  A.  D.  91;  48  A.  D. 
347. 

As  to  new  trial  for  erroneous  instructions,  see  99  A.  D.  129. 

As  to  newly  discovered  evidence  as  ground  for  new  trial,  see 
38  A.   D.   105,   53  A.   D.    184,   9   A.   R.   764. 

As  to  perjury  as  a  ground  for  new  trial,  see  13  L.  336. 

As  to  separation  of  Jurors  as  grounds  for  new  trial,  see  43  A.  D. 
75;  31  A.  D.  576. 

As  to  setting  aside  verdict  as  against  evidence,  see  20  A.  D. 
620;   76  A.   D.  65. 

As  to  statements  and  affidavits  of  Jurors  to  impeach  their  ver> 
diet,  see  12  A.  D.   143;  34  A.  D.  617. 

As  to  vacating  order  refusing  new  trial  on  the  ground  of  mis- 
take, inadvertence,  or  excusable  neglect,  see  Kerr's  Cyc.  C.  C.  P. 
§  473  and  note. 


§  668.    ON  WHAT  PAP£RS  MOVED  FOR.    When  the  appli- 
cation is  made  for  a  cause  mentioned  in  the  first,  seoond, 
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third*  and  fourth  aubdivieioiis  of  the  last  Bectlon,  it  must  be 
Blade  upon  affidavits;  for  any  other  cause  it  may  be  made,  at 
the  option  of  the  moving  party,  either  upon  the  minutes  of  the 
ooart,  or  a  bill  of  exceptions,  or  a  statement  of  the  case,  pre- 
pared as  hereinafter  provided. 


't  Enacted  March  11,  1873;  amended  March  24.  1874. 
Code  Amdts.  1873-4,  p.  314;  by  Code  Commission.  Act  March  8 
1901.  Stats,  and  Amdts.  1900-1,  p,  149,  act  held  unconstitutional. 
see  history,  S  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation. 

C*4e  MetlMU — 47  G.  58,  59  (applied);  61  C.  160,  163  (cited);  61 
C.  292.  295  (appUed);  61  C.  605.  608  (applied);  64  C.  529,  600.  2  P. 
418.  465  (cited);  86  C.  78.  82,  21  A.  8.  17,  24  P.  846.  848.  9  I..  483 
(eitsd);  90  C.  262,  268,  27  P.  208,  207  (cited);  104  C.  286,  287.  37  P. 
934  (ooBStrued):  US  C.  603.  512,  89  P.  769.  45  P.  822,  1047  (cited); 
U4  C.  447,  450,  46  P.  286  (cited);  120  C.  234.  237,  52  P.  491  (cited): 
125  C.  501.  503.  58  P.  169  (applied);  128  C.  45,  47.  60  P.  524  (ap- 
plied); 128  C.  186.  138,  60  P.  682  (cited);  130  C.  200,  205.  62  P. 
473  (construed  with  S  8(7  ante);  141  C.  247.  251.  74  P.  742  (applied): 
143  C.  25.  27.  7B  P.  714  (cited);  145  C.  144.  146.  78  C.  540  (construed 
and  applied);  146  C.  681.  682.  81  P.  17  (cited);  4  C.  A.  760,  780, 
S9  P.  441    (referred  to). 

Pnietl«e  Act  §194.— ^3  C.  549,  554  (cited);  36  C.  117.  120,  122 
(referred   to). 

A  to  mode  of  application  for  new  trial — Affidavit  on.  see  Kerr's 
C^c.  C.  C.  P.  1659  and  note. 

Same — BUI  of  exceptions  on,  see  Kerr's  Cyc.  C.  C.  P.  S  659 
subd.  2   and   note. 

Same — Same — Necessity  for,  see  Kerr's  Cyc.  C.  C.  P.  f  661  and 
note. 

Same — ^Minutes  of  court  on,  see  Kerr's  Cyc.  C.  C  P.  I  659  subd. 
4  and  note. 

Same— -Statement  of  case  on,  see  Kerr's  Cyc.  C.  C.  P.  S  669 
Bubd.  3  and  note. 

As  to  necessity  of  bill  of  exceptions  or  statement  to  authenticate 
Wpers,  see  Kerr's  Cyc.  C.  C.  P.  |  661  and  note. 

As  to  necessity  of  bill  of  exceptions  to  present  exceptions,  see 
Kerr's  Cyc.  C.  C.  P.  I  661  and  note. 

As  to  scope  of  Inquiry  on  appeal  as  limited  by  record,  see 
Kerr's  Cyc.  C.  C.  P.  f  Ml  and  note. 

Itt9.  NOTICE  9¥  MOTION,  UPON  WHOM  SE&TEO,  AND 
WHAT  TO  CONTAIN.  Tlia  party  inteadlAg  to  move  for  a 
new  trial  mwUy.  within  ten  days  after  receiving  notice  of  the 
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entry  of  the  judgment,  file  with  the  clerk  and  serve  upon  the 
adverse  party  a  notice  of  his  intention,  designating  the  grounds 
upon  which  the  motion  will  be  made,  and  whether  the  same 
will  be  made  upon  affidavits,  or  the  minutes  of  the  court,  or  a 
bill  of  exceptions,  or  statement  of  the  case: 

1.  If  the  motion  Is  to  be  made  upon  aflldavlts,  the  moving 
party  must,  within  ten  days  after  serving  the  notice,  or  such 
further  time  as  the  court  in  which  the  action  is  pending,  or  a 
Judge  thereof,  may  allow,  file  such  affidavits  with  the  clerk, 
and  serve  a  copy  upon  the  adverse  party,  who  shall  have  ten 
days  to  file  counter  affidavits,  a  copy  of  which  must  be  served 
upon  the  moving  party; 

2.  If  the  motion  is  to  be  made  upon  a  bill  of  exceptions,  and 
no  bill  has  already  been  settled  as  hereinbefore  provided,  the 
moving  party  shall  have  the  same  time  after  service  of  the 
notice  to  prepare  and  obtain  a  settlement  of  a  bill  of  excep- 
tions as  is  provided  after  the  entry  of  the  judgment,  or  after 
receiving  notice  of  such  entry  by  section  six  hundred  and  fifty, 
and  the  bill  shall  be  prepared  and  settled  In  a  similar  manner. 
If  a  bill  of  exceptions  has  been  already  settled  and  filed, 
when  the  notice  of  motion  Is  given,  such  bill  shall  be  used  on 
the  motion; 

3.  If  the  motion  is  to  be  made  upon  a  statement  of  the  ease, 
the  moving  party  must,  within  ten  days  after  service  of  the 
notice,  or  such  further  time  as  the  court  In  which  the  action 
is  pending,  or  the  judge  thereof  may  allow,  prepare  a  draft  of 
the  statement,  and  serve  the  same,  or  a  copy  thereof,  upon  the 
adverse  party. 

[Proposed  amendments,  procedure  on.]  If  such  proposed 
statement  be  not  agreed  to  by  the  adverse  party,  he  must, 
within  ten  days  thereafter,  prepare  amendments  thereto,  and 
serve  the  same,  or  a  copy  thereof,  upon  the  jnoving  party.  If 
the  amendments  be  adopted,  the  statement  shall  be  amended 
accordingly,  and  then  presented  to  the  Judge  who  tried  or 
heard  the  cause,  for  settlement,  or  be  delivered  to  the  clerk 
of  the  court  for  the  Judge.  If  not  adopted,  the  proposed  state- 
ment and  amendments  shall,  within  ten  days  thereafter,  be 
presented  by  the  moving  party  to  the  Judge,  upon  five  days' 
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notice  to  the  adYerse  party,  or  delivered  to  the  clerk  of  the 
court  for  the  judge;  and  thereupon  the  same  proceedings  for 
the  settlement  of  the  statement  shall  he  taken  hy  the  parties, 
and  the  clerk,  and  Judge,  as  are  required  for  the  settlement  of 
bills  of  exception  by  section  six  hundred  and  fifty. 

[Where  case  heard  by  referee,  procedure.]  If  the  action 
was  heard  by  a  referee,  the  same  proceedings  shall  be  had 
for  the  settlement  of  the  statement  by  him  as  are  required 
by  that  section  for  the  settlement  of  bills  of  exception  by 
a  referee.  If  no  amendments  are  served  within  the  time 
designated,  or  If  served,  are  allowed,  the  proposed  statement 
and  amendments,  if  any,  may  be  presented  to  the  Judge  or 
referee,  for  settlement,  without  notice  to  the  adverse  party. 
When  the  notice  of  the  motion  designates,  as  the  ground  of 
the  motion,  the  insufficiency  of  the  evidence  to  Justify  the 
verdict  or  other  de<!ision,  the  statement  shall  specify  the  par- 
ticulars in  which  such  evidence  is  alleged  to  be  insufficient. 

When  the  notice  designates,  as  the  gronnd  of  the  motion, 
errors  in  law  occurring  at  the  trial,  and  excepted  to  by  the 
moving  party,  the  statement  shall  specify  the  particular 
errors  upon  which  the  party  will  rely.  If  no  such  specifica- 
tion be  made,  the  statement  shall  be  disregarded  on  the 
hearing  of  the  motion. 

[Judge  or  referee  to  strike  ont  redundant,  etc,  matter.]    It 

is  the  duty  of  the  judge  or  referee,  in  settling  the  statement, 
to  strike  out  of  it  all  redundant  and  useless  matter,  and  to 
make  the  statement  truly  represent  the  case,  notwithstanding 
the  assent  of  the  parties  to  such  redundant  or  useless  matter, 
or  to  any  inaccurate  statements.  When  settled,  the  state- 
nents  shall  be  slgne-d  by  the  Judge  or  referee,  with  his  cer- 
tificate to  the  effect  that  the  same  is  allowed,  and  shall  then 
be  filed  with  the  clerk. 

4.  When  the  motion  is  to  be  made  on  the  minutes  of  the 

eovrt,  and  the  ground  of  the  motion  is  the  insufficiency  of  the 
evidence  to  justify  the  verdict  or  other  decision,  the  notice  of 
motion  must  specify  the  particulars  in  which  the  evidence  is 
alleged  to  be  insufficient;  and,  if  the  ground  of  the  motion  is 
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errorfl  in  law  occurring  at  the  trial,  and  excepted  to  by  the 
moving  party,  the  notice  must  specify  the  particular  errors 
upon  which  the  party  will  rely.  If  the  notice  does  not  con- 
tain the  specifications  here  indicated,  when  the  motion  is  made 
on  the  minutes  of  the  court,  the  motkm  must  be  denied. 

nintonrt  Enacted  March  11,  1872;  amended  March  24,  1874. 
Code  Amdts.  1878-4,  p.  816;  by  Code  Commlsslovi,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900>1,  p.  149,  act  held  unconBtitutlonal, 
see  history,  i  5  ante;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  717,  Kerr's  Stata.  and  Amdts.  190  6-7,  p.  451. 

See  Kerr's  Cyc.  C.  C.  P.  for  234  pars,  annotation. 

Code  aectUMi. — 49  C.  552.  565  (applied);  54  C  127.  130  (applied): 
54  C.  180,  182  (applied);  54  C.  542.  546  (construed);  54  C.  595.  596 
(subd.  3  applied);  55  C.  277.  279  (construed  and  applied);  56  C. 
610  (construed);  67  C.  226,  231  (cited);  57  C.  629,  632  (construed): 
58  C.  81.  82  (appUed);  69  C.  99,  100  (construed):  60  C.  431.  433 
(subd.  4  applied);  61  C.  292,  295  (appUed);  61  C-  605.  608  (applied); 
63  C.  242,  245  (construed);  63  C.  417.  418  (construed);  65  C.  236. 
3  P.  805  (cited);  65  C.  259.  260,  3  P.  872.  873  (rltod— order  gmnt- 
ing  new  trial  reversed):  4  P.  1067   (subd.  3  cited);  66  C.  317.  818. 

6  P.  495  (applied);  66  C.  403,  405.  409.  410.  5  P.  796.  903;  66  C.  469. 
470,  471,  472.  6  P.  100  (construed);  66  C.  520.  521.  6  P.  3S8  (subd. 
3   construed);   6   P.   422    (construed);   6   P.   704    (cited   in   dis.   op.): 

7  P.  307  (applied);  67  C.  268,  7  P.  680  (subd.  3  applied);  8  P.  11 
(applied);   67   C.   689,    590,    8   P.    314.   315    (aoplied);    67   C.   601.    602. 

8  P.  316  (applied);  68  C.  22.  23.  8  P.  596  (cited);  68  C.  73,  8  P.  849 
(cited);  9  P.  152,  154  (construed);  68  C.  374,  376,  9  P.  555.  557 
(construed  and  appUed);  68  C.  485.  487,  9  P.  663.  664  (cited);  68 
C.  638,  641,  10  P.  128.  129  (subd.  3  cited);  69  C.  112.  116.  10  P. 
278,  281  (subd.  3  construed);  69  C.  202.  204.  10  P.  510.  512  (subd.  4 
applied);  69  C.  643.  644.  11  P.  581  (subd.  3  applied);  70  C.  534.  538. 
12  P.  630.  632  (construed);  71  C.  667.  668,  659.  563,  12  P.  673.  674.  676 
(construed  and  applied);  73  C.  475.  476.  16  P.  63,  64  (construed >: 
74  C.  52,  69,  15  P.  364,. 368  (subd.  4  applied):  74  C.  530,  532.  16  P. 
SS5.  386  (applied);  75  C.  349.  352,  17  P.  232  (applied);  76  C.  8.  9. 
10.  17  P.  982,  988  (subd.  3  applied);  76  C.  103,  105,  18  P.  124.  125 
(applied);  76  C.  356.  366,  18  P.  403,  404  (subd.  3  cited);  76  C.  694. 
595,  596,  18  P.  685,  686  (construed);  77  C.  525,  626,  20  P.  47  (con- 
strued and  applied);  78  C.  107,  108.  20  P.  241  (construed);  21  P. 
826  (construed  artd  applied):  79  <\  633,  683.  22  P.  26.  41.  131 
(cited  in  cone,  op.);  80  C.  411.  414.  22  P.  170  (conatmed  with  9  f S6 
ante);  82  C,  51.  55,  22  P.  1114.  1115  (cited);  83  C.  159,  161.  162. 
23  P.  225,  226  (applied);  S^  C.  319.  320.  23  P.  301,  302  (suUi. 
3  applied);  84  C.  299.  300.  24  I*.  160.  161  (subd.  3  construed  and 
applied);    85   C.   155.    166.    24    P.    738.    740    (construed   and   applied): 
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Se  C.  78.  82.  21  A.  a  17,  24  P.  840»  9  L..  483  (cited);  86  C.  643. 
e4&.  25  P.  184.  18S  (aubd.  4  applied) ;  89  C.  38.  40.  26  P.  619.  620 
(construed — ri^rbt  to  wait  for  notice  of  decleion);  89  C.  611.  612, 
26  P.  1091  (8ubd.  S  construed) ;  90  C.  68.  71,  27  P.  62.  63  (aubd. 
3  construed  and  applied);  90  C.  262.  264.  27  P.  206,  207  (cited); 
98  C.  656.  667.  28  P.  687.  688  (subd.  3  applied);  93  C.  194.  200.  201. 
29  P.  31,  32  (subd.  3  construed  and  applied);  94  C.  425.  428,  29 
P.  954  (subd.  4  construed);  95  C.  249.  250»  30  P.  527  (applied); 
9ft  C.  444,  445,  30  P.  590  (construed  and  applied);  30  P.  1107 
(subd.  3  applied);  97  C.  15,  16.  31  P.  898,  890  (construed  and 
applied);  87  C.  461.  462.  32  P.  530  (applied);  97  C.  513.  515,  32 
P.  573,  574  (applied);  98  C.  315.  316,  33  P.  118  (construed  and 
applied);  99  C.  173.  175.  178,  33  P.  887  (applied);  34  P.  628,  629 
(subd.  4  applied);  100  C.  576,  577,  35  P.  158  (applied);  101  C.  429. 
480,  35  P.  990  (subd.  3  applied);  37  P.  153  (oonstrued  and  applied): 
103  C.  503,  504.  37  P.  485  (subd.  4  construed  and  applied);  105  C 
409.  412.  38  P.  960  (applied);  106  C.  142.  145,  39  P.  599  (subd.  3 
applied);  39  P.  €34.  635  (applied);  110  C.  204,  218,  42  P.  634  (ap- 
plied); 112  C.  4.  6,  7.  44  P.  318  (construed  and  applied):  44  P. 
461  (subd.  4  construed);  112  C.  687.  590.  44  P.  1027  (applied);  113 
C.  608,  511.  39  P.  769.  46  P.  822,  1047  (cited);  114  C.  69,  71,  45  P. 
1D12  (applied);  115  C.  16.  26.  56  A.  S.  82,  44  P.  660,  46  P.  730,  36 
L.  318  (construed);  116  C.  43,  45.  47  P.  870  (construed  and  applied); 
116  C.  136,  138.  139.  47  P.  1018  (construed  and  appUed);  117  C. 
329.  331,  49  P.  128  (appUed);  119  C.  1S3,  186,  187.  46  P.  730.  51 
P.  182  (construed);  119  C.  349,  351.  51  P.  585  (applied);  129  C. 
402.  52  P.  652  (applied  without  citaUon);  120  C.  544,  546,  52  P. 
825  (construed  and  applied);  120  C.  559,  566.  53  P.  46  (subd.  3 
applied);  121  C.  145.  146.  53  P.  647  (subd.  3  appUed);  121  C.  414. 
415.  53  P.  935  (cited);  122  C.  573.  576.  577.  55  P.  419  (cited):  124 
C.  469.  410,  57  P.  207  (subd.  3  construed  and  applied);  125  C.  48. 
50,  57  P.  684  (appUed);  125  C.  51,  52.  57  P.  898,  894  (appUed); 
125  C.  107,  116,  57  P.  791  (applied);  125  C.  270.  271.  57  P.  1015  (subd. 
3  applied);  126  C.  51.  52,  58  P.  305,  306  (subd.  4  applied);  126 
C.  677.  678,  59  P.  133  (cited  and  applied);  128  C.  46,  47.  60  P. 
524  (cited  and  applied);  128  C.  136.  138,  139,  60  P.  682  (cited); 
128  C.  306,  808.  60  P.  853  (construed  and  applied);  128  C.  523,  526, 

61  P.  90  (applied);  129  C.  279,  281.  61  P.  956  (cited);  129  C.  856, 
357.   868,   860,  61  P.  1123   (construed  and  applied);   129  C.   690.   691, 

62  P.  264  (subd.  1  construed);  130  C.  190.  192.  62  P.  481  (applied); 
181  C.  406,  409.  63  P.  764  (subd.  3  applied):  131  C.  572.  574.  63  P. 
918  (construed):  132  C.  609.  614,  64  P.  995  (construed):  133  C. 
508,  609,  66  P.  960  (applied);  134  C.  482,  484,  66  P.  734  (construed 
sad  applied);  135  C.  118.  119.  67  P.  6  (construed  and  applied): 
136  C.  510,  512.  69  P.  267  (subd.  3  applied);  70  P.  1061.  1062  (subd. 
3  applied);  138  C.  602.  605,  72  P.  148  (referred  to);  138  C.  641,  642. 
72  P.  176  (referred  to);  139  C.  14.  15.  72  P.  357  (cited);  139  C. 
648,    668,    78    P.   590    (cited);    140   C.    828,    327,    73    P.    1067    (subd.    3 
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applied);  141  C.  33,  41,  74  P.  436  (aubd.  1  applied);  141  C.  63, 
68,  74  P.  439  (construed  and  applied);  141  C.  151,  153,  74  P.  751 
(cited);  141  C.  619,  621,  75  P.  332  (subd.  8  applied);  141  C.  738. 
740,  75  P.  326  (referred  to);  143  C.  26,  27,  76  P.  714 
(cited);  144  C.  536.  540,  78  P.  14  (applied);  148  C.  195, 
197,  113  A.  S.  219,  82  P.  781.  2  L  N.  S.  653,  7  A.  C, 
356  (specifications,  when  sufficient);  150  C.  124,  131.  88  P.  701 
(distinction  as  to  specification  required  in  bill  of  exceptions,  and 
statement);  151  C.  242,  245,  246,  90  P.  538  (subd.  3  construed  and 
applied);  152  C.  196,  199,  92  P.  182  (who  Is  adverse  party  entitled 
to  notice  of  intention — how  to  be  determined);  1  C.  A.  609,  611, 
82  P.  623  (applied);  2  C.  A.  496,  499.  84  P.  312  (applied);  3  C.  A. 
371,  377,  85  P.  657  (applied,  pointing  out  distinction  between  bill 
of  exceptions  and  statement);  4  C.  A.  269,  271,  87  P.  568  (referred 
to);  6  O.  A.  550,  551,  92  P.  655  (specifications — when  deemed  suffi- 
cient) . 

Practice  Act  §  105. — 1  C.  396  (motion  for  new  trial,  time  of. 
citing  i  252  Practice  Act  of  1850) ;  1  C.  437,  438  (motion  for  new 
trfal,  time  of,  citing  1 252  Practice  Act  1860) ;  2  C.  306,  307  (re- 
ferred to);  3  C.  89  (construed);  9  C.  67,  68  (right  to  move  for  new 
trial  Is  lost  when);  9  C.  76  (waiver  of  objections  to  want  of  notice 
of  intention  to  move  for  new  trial);  9  C.  247  (failure  to  file  state- 
ment, effect  of);  22  C.  650,  658  (any  statement  becomes  part  of 
record  when);  24  C.  179,  181  (time  within  which  to  file  statement); 
24  C.  354,  355,  366  (notice  should  be  given  in  writing);  26  C.  478, 
488,  489  (applied);  26  C.  279.  284  (valid  objection  to  notice  of 
motion— waiver  of  right);  27  C.  107,  110,  112,  113,  114  (construed 
and  applied);  27  C  300.  320  (applied);  27  C.  837.  338.  339  (three 
distinct  steps  to  obtain  new  trial);  27  C.  408.  410  (insufflolent 
statement);  28  C.  259,  261  (referred  to);  28  C.  301,  303,  311.  312 
(considered — presumption  is  that  statement  contains  all  the  evi- 
dence); 28  C.  409,  413  (statement  will  be  disregarded  when);  2S 
C.  416,  418  (sense  in  which  words  "rendered."  "rendition,"  and 
''entered"  are  used);  32  C.  171,  172  (statement  not  filed  in  time 
to  be  disregarded )r;  32  C.  304,  317,  318,  319,  320  (applied— record 
on  appeal);  33  C.  208,  210  (time  to  serve  notice  of  Intention  does 
not  commence  to  run  until  when);  33  C  468.  472  (notice  of  motion 
for  new  trial  is  in  time  when);  84  C.  90.  91  (errors  are  waived 
unless  specified);  34  C.  236,  239  (referred  to);  34  C.  624,  626  (point 
that  evidence  fails  to  sustain  verdict  must  be  disregarded  when); 
35  C.  247,  257  (referred  to);  36  C.  117,  120,  122  (referred  to);  37 
C.  337,  338  (applied);  38  C.  201,  202  (statement  must  be  disre- 
garded when);  38  C.  278,  280  (referred  to);  39  C.  24,  88  (applied), 
34  (amendment  was  to  prevent  what  surprise);  39  C.  247,  253 
(applied);  41  C.  247,  251  (evidence  as  written  out  by  reporter  is 
the  statement  required);  41  C.  393,  404,  407  (proceedings  before 
referee,   when  not  a  trial);   41  C.  515,   518   (what  is  insufficient  to 
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extend  time  for  flUns  statement);  41  C.  619.  621  (statement  is 
not  required  to  be  served);  43  C.  820,  322  (extending:  time);  43 
C.  542  (statement  is  unnecessary  if  motion  is  on  affidavits); 
43  C.  573,  576  (statement,  after  nonsuit);  44  C.  210,  211,  212  (pre- 
scribes duty  of  settling  proposed  statement  in  what  cases);  45 
C.  119.  121  (applied  in  action  for  partition);  46  C.  3,  4  (applied); 
46  C.  33,  42  (sufDclent  specification,  what  Is) ;  47  C.  164  (applied — 
statement  not  filed  in  time);  47  C.  416,  427  (applied— absence  of 
specifications);  49  C.  340,  341  (it  is  imperative  that  statement 
specify  particulars);  141  C.  186,  192.  74  P.  774  (sufllcient  speciflca- 
tion,  what  is). 

As  to  computation  of  time  within  which  to  move  for  a  new 
trial,  see  49  L.  225. 

As  to  duty  of  movinsr  party  to  prosecute  motion,  see  Kerr's 
CJyc.  C.   C.  P.   i  660  and  note. 

As  to  extension  of  time  to  file  notice  of  intention  to  move 
for  new  trial  and  to  prepare  and  serve  bill  of  exceptions  or  state- 
ment, see  Kerr's  Cyc.  C.  C.  P.   i  1064  and  note. 

As  to  papers  to  be  included  in  bill  of  exceptions,  see  Ken-'s 
Cyc,    C.    C.    P.    i  648   and   note. 

As  to  power  of  court  to  set  aside  a  resettled  statement  on  motion 
for  new  trial,  see  Kerr*s  Cyc.  C.  C.  P.   S  473  and  note. 

As  to  skeleton  form  of  bill  of  exceptions,  see  Kerr's  Cyc.  C.  C.  P. 
1 648   and   note. 

As  to  specification  of  insufficiency  of  evidence  in  bill  of  except 
tions,  see  Kerr's  Cyc.  C.  O.  P.   I  648  and  note. 

As  to  statements  of  evidence  in  bill  of  exceptions,  see  Kerr's 
Cyc.   C.   C.   P.  i  648  and  note. 

As  to  statement  on  appeal,  see  post  {  950,  note. 


1 64M.  MOTION  TO  BE  HEARD  AT  TIME  SPECIFIED,  OR 
DISMISSED.  The  application  for  a  new  trial  must  be  heard 
at  the  earliest  practicable  period  after  notice  of  the  motion, 
if  the  motion  is  to  be  heard  upon  the  minutes  of  the  court,  and 
in  other  cases,  after  the  affidavits,  bill  of  exceptions,  or 
statement,  as  the  case  may  be,  are  filed,  and  may  be  brought 
to  a  hearing  upon  motion  of  either  party.  On  such  hearing 
reference  may  be  had  in  all  cases  to  the  pleadings  and  orders 
of  the  court  on  file,  and  when  the  motion  is  made  on  the 
minutes,  reference  may  also  be  had  to  any  depositions,  and 
documentary  evidence  offered  at  the  trial,  and  to  the  report 
of  the  proceedings  on  the  trial  taken  by  the  phonographic 
reporter,  or  to  any  certified  transcript  of  such  report. 
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Hlntorr:  Knacted  March  11,  1872:  amended  March  24,  1874. 
Code  Amdts.  1873-4,  p.  317;  by  Code  Commlsakm,  Act  Mar^eh 
8.  1901,  Stats,  and  Amdts.  1900-1.  p.  149;  act  held  unconsti- 
tutional, see  history,  |  5  ante;  amended  March  20,  1907, 
Stats,  and  Amdts.  1907,  p.  718.  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  452. 

See  Kerr's  Cyc.  C.  C.  P.  for  81  pars,  annotation. 

65  C.  259,  260,  3  P.  872.  673  (cited — order  grranting  new  trlaJ 
reversed);  79  C.  633,  683,  22  P.  26,  41,  131  (cited  In  oonc.  op.); 
82  C.  61,  65,  22  P.  1114,  1115  (construed);  90  C.  262,  264.  265,  27 
P.  206,  207  (oonatrued);  33  P.  828  (construed);  102  C.  583.  686,  36 
P.  936  (construed);  105  C.  84,  86,  38  P.  627  (construed);  114  C.  68, 
71.  45  P.  1012  (applied);  127  C.  865,  357.  360,  59  P.  791  (construed); 
128  C.  45,  47,  60  P.  524  (applied);  128  C.  322.  325,  60  P.  847  (con- 
strued); 131  C.  406,  409,  63  P.  764  (applied);  137  C  44,  45.  69  P. 
620  (construed);  143  C.  25.  27,  76  P.  714  (cited);  150  C.  764,  766. 
89  P.  1090  (motion  for  new  trial  on  minutes  of  court). 

As  to  hearing  at  chambers  of  motions  for  new  trials,  see  ante 
f  166  and  note. 

As  to  limitation  of  court  on  hearing  of  motion  to  grounds 
specified,   see  Kerr's   Cyc.   C.   C.   P.   {  659  and  note. 

As  to  presentation  of  reference  to  pleadings  on  hearing  of 
motion  for  new  trial  by  bill  of  exceptions,  see  Kerr's  Cyc.  C.  C.  P. 
i  650  and  note  par.   17. 

§  mi.  RECORD  ON  APPEAL.  The  Judgment-roll  and  the 
affidavits,  or  bill  of  exceptions,  or  statement,  as  the  case  may 
be,  used  on  the  hearing,  with  a  copy  of  the  order  made,  shall 
constitute  the  record  to  be  used  on  appeal  from  the  order 
granting  or  refusing  a  new  trial,  unless  the  motion  be  made 
on  the  minutes  of  the  court,  and  In  that  case  the  judgment-roll 
and  a  statement  to  be  subsequently  prepared,  with  a  copy  of 
the  order,  shall  constitute  the  record  on  appeal. 

[Si]bse<iiiciit  statement — Presentation  and  nerrice.]     Such 

subsequent  statement  shall  be  proposed  by  the  party  appeal* 
ing,  or  intending  to  appeal,  within  ten  days  after  the  entry  of 
the  order,  or  such  further  time  as  the  court  in  which  the 
action  is  pending,  or  a  judge  thereof,  may  allow,  and  the  same 
or  a  copy  thereof  be  served  upon  the  adverse  party,  who  shall 
have  ten  days  thereafter  to  prepare  amendments  thereto,  and 
serve  the  same,  or  a  copy  thereof,  upon  the  party  appealing, 
or  Intending  to  appeal;  and  thereafter  proceedings  shall  be 
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had,  and  within  like  periods,  for  the  settlement  of  the  state- 
ment as  provided  by  section  six  hnndred  and  fifty-nine, 

[Wliat  statement  to  eontaln]  but  the  statement  shall  only 
contain  the  grounds  argued  before  the  court  for  a  new  trial, 
and  so  much  of  the  evidence  or  other  matter  as  may  be  neces- 
sary to  explain  them;  and  it  shall  be  the  duty  of  the  Judge  to 
exclude  all  other  evidence  or  matter  from  the  statement. 

Htat^ryt  Bnaeted  March  11,  1872,  founded  on  %  196  Practice 
Act,  as  amended  1866  (Stats.  1865-6,  p.  845);  amended  March  24, 
1874,  Code  Amdts.  1873-4,  p.  818;  by  Code  Commission,  Act  March 
8.  1901,  Stats,  and  Amdts.  1900-1,  p.  160,  act  held  unconstitu- 
tional, see  history,  |  6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  80  pars,  annotation. 

Cede  eeetlon. — 55  C.  43.  44  (construed);  57  C.  292,  293  (applied): 
84  C.  629,  694  (cited  and  applied  but  also  erroneously  cited  for 
1 952,  applied  with  correct  citation  in  2  P.  418,  460) ;  66  C.  403. 
405  (applied),  407.  409,  410,  414  (cited  in  dis.  op.  of  Thornton  J.), 
5  P.  903;  68  C.  22,  23,  8  P.  596,  597  (construed);  9  P.  152,  154  (cited); 
69  C.  71,  73,  10  P.  189,  190  (on  appeal  from  order  denylnpr  motion 
for  new  trial,  Judgrment  roll  must  be  In  transcript):  78  C.  884,  .^85. 
20  P.  706.  707  (construed);  79  C.  688,  688,  22  P.  26,  41,  131  (cited 
in  cone,  op.);  81  C.  634,  630,  22  P.  863  (cited);  86  C.  643,  645.  25 
P.  134,  135  (construed);  90  C.  262,  264,  27  P.  206.  207  (applied):  92 
C.  04,  28  P.  102,  103  (cited);  96  C.  113,  114.  30  P.  1104  (cited); 
106  C.  84.  86,  88  P.  677  (olted);  110  C.  550.  560.  561.  42  P.  1082 
(construed);  114  C.  69,  71,  72.  45  P.  1012  (applied);  120  C.  234. 
236.  52  P.  491  (cited);  122  C.  573,  676.  54  P.  899,  55  P.  419  (con- 
strued): 128  C.  45,  47,  60  P.  524  (applied);  128  C.  131,  138.  60  P. 
066  (referred  to);  184  C.  482,  484.  66  P.  734  (construed);  138  C. 
(02,  004,  72  P.  148  (referred  to);  72  P.  840  (construed  and  applied 
with  other  sections);  141  C  151.  152.  74  P.  757  (referred  to);  144 
C.  278,  280,  77  P.  904  (construed);  146  C.  3,  11,  79  P.  527,  531 
(construed  and  applied);  147  C.  434,  437,  82  P.  66  (applied):  150 
C.  268,  260.  88  P.  925  (cited);  150  C.  764,  766,  767,  89  P.  1090 
(record  on  appeal  where  motion  for  new  trial  is  made  on  minutes 
of  court);  152  C.  396,  406,  93  P.  90  (cited);  94  P.  768,  769  (errone- 
ously cited  as  1677);  1  C.  A.  623.  625,  82  P.  979  (referred  to);  2 
C.  A.  24,  27,  28,  82  P.  1122  (applied);  4  C.  A.  430,  431.  88  P.  383 
(opinion  of  cM>urt,  althousrh  printed  in  transcript,  is  no  part 
of  record  on  appeal);  6  C.  A.  58,  63.  91  P.  425  (cited). 

As  to  affidavits,  bill  of  exceptions,  and  statement,  see  Kerr's 
Cyc.  C.  C.  P.  1669  and  note:  see  also  8  Decen.  Dig.  p.  1532, 
If  1  et  seq. 

As  to  consideration  on  appeal  of  the  affidavit  on  motion  for 
new  trial  not  in  record,  see  88  A.  D.  443. 
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As   to  judgment- roll,   see  Kerr's   Cyc.   C.   C.   P.   |  670  and  note. 

As  to  matters  considered  on  appeal  from  order  on  motion  for 
new  trial,   see  Kerr's  Cyc.   C.  C.   P.   S  656  and  note. 

As  to  minutes  of  court,  see  Kerr's  Cyc.  C.  C.  P.   §  660  and  note. 

As  to  necessity  of  exceptions  for  review  on  appeal,  see  Kerr's 
Cyc.   C.    C.    P.    i  646   and   note. 

As  to  necessity  of  presenting:  order  striking  out  pleading  or 
portion  thereof  by  bill  of  exceptions,  see  Kerr's  Cyc.  C.  C.  P. 
§  647   and  note  par.   4. 

As  to  opinion  by  court  below  as  part  of  record  on  appeal,  see 
16  L..  798. 

As   to  statement  on  appeal,   see  post  §  950,   note. 

As  to  what  constitutes  Judgment-roll,  see  Kerr's  Cyc.  C.  C.  P. 
S  670  and  note. 

As  to  who  shall  settle  statement  made  after  denial  of  motion 
for  new  trial,  based  on  minutes  of  court,  see  Kerr's  Cyc.  C.  C.  P. 
S  658  and  note. 


§  m2.  XEW  TRIAL  ON  COURT'S  OWN  MOTION.  The  ver- 
dict of  a  jury  may  also  be  vacated,  and  a  new  trial  granted  by 
the  court  in  which  the  action  is  pending,  on  its  own  motion, 
without  the  application  of  either  of  the  parties,  when  there  has 
been  such  a  plain  disregard  by  the  Jury  of  the  instructions  of 
the  court,  or  the  evidence  in  the  case,  as  to  satisfy  the  court 
that  the  verdict  was  rendered  under  a  misapprehension  of 
such  instructions,  or  under  the  influence  of  passion  or  preju- 
dice. The  order  of  the  court  may  he  reylewed  on  appeal  in 
the  same  manner  as  orders  made  on  motions  for  a  new  trial, 
and  a  statement  to  be  used  on  such  appeal  may  be  prepared  in 
the  same  manner  as  statements  after  a  motion  is  heard  upon 
the  minutes  of  the  court,  as  provided  in  section  six  hundred 
and  sixty-one. 

Hiatorys     Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  819. 

See   Kerr's   Cyc.    C.    C.    P.    for   14   pars,    annotation. 

2  P.  36  (applied);  64  C.  529.  B94,  2  P.  418,  460  (applied);  6  P. 
704,  705  (cited  in  dis.  op.);  74  C.  52,  59,  15  P.  364,  368  (construed): 
91  C.  206.  212,  27  P.  648,  650  (construed):  103  C.  503.  605,  37  P. 
485  (cited);  39  P.  601  (cited);  118  C.  382,  383,  50  P.  550  (construed): 
123  C.  520.  521,  56  P.  335  (cited);  128  C.  340,  343,  344,  60  P.  920  (con- 
strued); 134  C.  482,  491.  66  P.  734  (cited);  136  C.  481,  484,  69  P. 
140  (cited);  143  C.  25,  26,  27.  30,  76  P.  714  (construed):  2  C.  A. 
400,  403,  84  P.  350  (applied  Where  verdict  was  affalnst  evidence), 
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f  MS.  YACATIOIf  OF  JUD9MENT.  A  judgment  or  decree 
of  a  superior  court,  when  based  upon  findings  of  fact  made  by 
the  court,  or  the  special  verdict  of  a  jury,  may,  upon  motion 
of  tlie  party  aggrieved,  be  set  aside  and  vacated  by  the  same 
court,  and  another  and  different  judgment  entered,  for  either 
of  the  following  causes,  materially  affecting  the  substantial 
rights  of  such  party  and  entitling  him  to  a  different  judgment: 

1.  Incorrect  or  erroneous  conclusions  of  law  not  consistent 
with  or  not  supported  by  the  findings  of  fact;  and  in  such 
case  when  the  judgment  is  set  aside,  the  conclusions  of  law 
shall  be  amended  and  corrected. 

2.  A  Judgment  or  decree  not  consistent  with  or  not  sup- 
ported by  the  special  verdict. 

Hijrtoryi  Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p. 
319;  amended  March  9,  1878,  Code  Amdts.  1877-8.  p.  100;  re- 
pealed April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  64; 
present  section  enacted  March  3,  1897,  Stats,  and  Amdts.  1897, 
p.  58. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

105  C.  109,  111  (erroneously  cited  for  S  668),  38  P.  641,  642  (cor- 
rect citation):  121  C.  674,  579,  54  P.  72  (applied);  125  C.  240.  241. 
57  P.  986,  987  (construed);  126  C.  107,  108,  77  A.  S.  153,  58  P.  447 
(cited);  131  C.  321,  325,  63  P.  479  (cited);  140  C.  167,  169,  73  P. 
828  (referred  to);  141  C.  161,  165.  166,  167,  74  P.  700  (cited);  142 
C.  462.  468,  76  P.  62  (cited);  145  C.  454,  456.  78  P.  953  (construed); 
146  C.  50,  51,  79  P.  592  (cited);  148  C.  711.  712,  84  P.  195  (referred 
to);  148  C.  759,  762,  84  P.  162  (referred  to);  149  C.  569,  571,  87  P. 
24   (referred  to);  2  C.  A.  759,  760,  84  P.  225    (applied). 

SMSa.  NOTICE  OF  INTENTION  TO  MOTE.  WHEN  TO 
BE  GIYEN  AND  WHAT  TO  CONTAIN.  The  party  intending 
to  make  the  motion  mentioned  in  the  last  section  must, 
within  ten  days  after  notice  of  the  entry  of  judgment,  serve 
upon  the  adverse  party  and  file  with  the  clerk  of  the  court 
a  notice  of  his  intention,  designating  the  grounds  upon  which, 
and  the  time  at  which  the  motion  will  be  made,  and  specify* 
ins  tlie  particulars  in  which  the  conclusions  of  law  are  not 
consistent  with  the  finding  of  facts,  or  in  which  the  judgment 
or  decree  is  not  consistent  with  the  special  verdict.    The  time 
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designated  for  the  making  of  the  motion  must  not  be  more 
than  sixty  days  from  the  time  of  the  service  of  the  notice. 
An  art«r  of  the  court  granting  sneh  iiiotl^ii  »ay  be  reTi«w«d 

on  appeal  in  the  same  manner  as  orders  made  on  motions  for 
a  new  trial,  and  a  statement  to  be  used  on  such  i^peal  may  be 
prepared  in  the  same  manner  as  statements  after  a  motion  Is 
heard  upon  the  minutes  of  the  court,  as  provided  in  section 
six  hundred  and  sixty-one. 

Blateryt  Enacted  as  S  663  V6f  renumbered  |  66Sa  and  amended 
March  20,  1907,  Stats,  and  Amdts.  1907,  p.  719,  Kerr's  Stats,  and 
Amdts.   1906-7,  p.   452. 

§663^jB.  NOTICE  OF  MOTION.  The  party  intending  to 
malce  the  motion  mentioned  in  the  last  section  must,  within 
ten  days  after  notice  of  the  rendition  of  judgment  or  decree, 
serve  upon  the  adverse  party  and  file  with  the  clerk  of  the 
court  a  notice  of  his  intention,  designating  the  grounds  upon 
which  the  motion  will  be  made,  and  specifying  the  particulars 
in  which  the  conclusions  of  law  are  not  consistent  with  the 
finding  of  facts,  or  in  which  the  judgment  or  decree  is  not 
consistent  with  the  special  verdict.  The  said  party  must, 
within  sixty  days  after  giving  such  notice  of  intention,  make 
the  motion  to  the  court  after  giving  due  notice  of  the  time 
of  making  such  motion  to  the  adi^erse  party;  but  the  hearing 
or  consideration  of  such  motion  may  be  further  continued  by 
the  court. 

Hlatoryt     Enacted  March  3,  1897,  Stats,  and  Amdts.  1897,  p.  59. 

125  C.  240,  241,  57  P.  986.  987  (construed  with  §663  ante):  131 
C.  321,  325,  63  P.  479  (cited);  134  C.  376,  377.  66  P.  316  (cited):  140 
C.  167,  169.  73  P.  828  (referred  to);  141  C.  161,  165,  166,  74  P.  700 
(cited):  148  C.  711,  712,  84  P.  196  (referred  to);  148  C.  759,  762, 
84  P.  162  (referred  to);  149  C.  569,  571,  87  P.  24  (referred  to);  150 
C.  615,  89  P.  429  (referred  to). 

As  to  construction  with  fi  663,  see  Kerr's  Cyc.  C.  C.  P.  I  663  and 
note. 
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CHAPTER  VIII. 
THE  MANNKlR  of  GIVIMQ  ANi>  JBNTiSKING  JUDGMiBNT. 

f  664.     Judgrment  to  be  entered  in  twenty-four  hours,  eto. 

{  665.     Case  may  be  broug-ht  before  the  court  for  argrument. 

1 666.  When  counterclaim  established  exceeds  plaintiff's  de- 
mand. 

f  667.  In  replevin,  judgrment  to  be  in  the  alternative  and  with 
damages. 

S  668.     Judgment-book  to  be  kept  by  the  clerk. 

S  669.  If  a  party  die  after  verdict,  Judgrment  may  be  entered, 
but  not  to  be  a  Men. 

I  670.     Judgrment-roll,  what  to  contain. 

I  671.     Judgment- lien,  when  it  beg-ins  and  when  it  expires. 

f  672.     Docket,  how  kept,  SAd  what  to  contain. 

I  67S.     Docket  to  be  open  for  luipeeUoD  without  charge. 

f  674.  Transcript  to  be  filed  in  any  county,  and  Judgrooient  to 
become  a  lien  there. 

{  675.     Satisfaction  of  a  Judgrment,  how  made. 

i  675a.  SaUsfactJon  of  mortcagre  recorded. 

f  676.     Undertakingr  in  action  to  set  aside  transfer  of  property. 

1 677.     Conditions  of  undertaking:  and  amount  of. 

{677^.  Filing  and  service  of  undertaking. 

S  678.     Bxceptlona  to  sureties. 

i  678%.  Justification  of  sureties.  Approval  and  disapproval  of 
bond. 

f  679.  Objection  because  estimated  value  In  bond  less  than 
market  value.    Kew  undertaking. 

i  679%.  Justification  of  sureties. 

I  680.     When  undertaking  becomes  effective. 

f  680%.  Judgment  agrainst  sureties  on  bond,  when. 

§  CM.  JUBeXENT  TO  BE  £NT£B£D  IK  TWENTY-FOUB 
HOURS,  ETC.  When  trial  by  jury  has  been  had,  judgment 
must  be  entered  by  the  clerk,  in  conformity  to  the  yerdlct, 
within  twenty-four  hours  after  th.e  rendition  of  the  verdict, 
unless  the  court  order  the  case  to  be  reserved  tor  argument 
or  further  ooBsideration,  or  grant  a  stay  of  proeeedings.  If 
the  trial  has  been  had  by  the  court,  judgment  must  be  en- 
tered by  the  clerk,  in  conformity  to  the  decision  of  the  court, 
immediately  upon  the  filing  of  such  decision.  In  no  case  is  a 
judgment  effectual  for  any  purpose  until  so  entered. 
Kerr's  C.  C.  P.— 32  4^7 
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History  s  Enacted  March  11,  1872,  re-enactment  of  1 197 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  150,  act  held  unconstitutional,  see 
history,  |  5  ante;  amended  March  20.  1907,  Stats,  and  Amdts. 
1907,   p.   719,   Kerr's  Stats,  and  Amdts.   1906-7,  p.   468. 

See  Kerr's  Cyc.  C.  C.  P.   for  46  pars,  annotation. 

Code  section. — 50  C.  52S,  524  (Judgment  is  void  pro,  tanto  when); 
76  C.  563,  565,  17  P.  685,  686  (construed);  76  G.  532,  634,  18  P. 
668,  669  (construed);  79  C.  69,  73,  21  P.  551,  748  (construed); 
97  C.  422,  425,  426,  32  P.  515  (construed);  126  C.  322.  324,  58  P. 
824  (referred  to);  135  C.  608.  611,  612,  67  P.  1052  (construed); 
146  C.  212,  213,  79  P.  870  (referred  to);  2  C.  A.  400,  401,  84  P. 
350   (applied). 

Practice  Act  S  1V7-— 28  C.  68,  70  (referred  to):  28  C.  416,  418, 
420   (construed);    50  C.   523,   624    (applied). 

As  to  action  which  may  be  taken  by  supreme  court  on  appeal, 
see  Kerr's  Cyc.  C.  C.  P.  |  956  and  note. 

As  to  arrest  of  defendants,  see  Kerr's  Cyc.  C.  C.  P.  S  684  and  note. 

As  to  confession  of  judgement  without  action  and  entering  of 
judgment  thereon,  see  Kerr's  Cyc.  C.  C.  P.,  ||  1132  et  seq.  and 
notes. 

As  to  docketing  Judgment  of  Justices'  court  in  superior  court, 
see  Kerr's  Cyc.   C.   C.   P.    {  899  and  note. 

As  to  entry  of  Judgment  after  death  of  debtor,  see  Kerr's  Cyc. 
C.  C.  P.  I  669  and  note. 

As  to  final  determination  of  action,  see  Kerr's  CJyc.  C.  C.  P. 
i  1049  and  note. 

As  to  Judgment  afifecting  real  estate  in  county  other  than  that 
In  which  trial  is  had  see  Kerr's  Cyc.  C.  C.  P.  f  400  and  note. 

As  to  Judgment  against  sureties  and  appeal  bond,  see  Kerr's 
Cyc.   C.   C.  P.   i  942  and  note. 

As  to  Judgment  by  default  in  Justices'  court,  see  Kerr's  Cyc. 
C.  C.  P.   §1  871,  872  and  notes. 

As  to  Judgment  in  general,  see  Kerr's  Cyc.  C.  C.  P.  {  577 
et  seq.  and  notes. 

As  to  Judgment  in  matter  contempt  of  court,  see  Kerr's  Cyc. 
C.   C.   P.   S 1218  and  note. 

As  to  Judgment  of  dismissal  or  nonsuit,  see  Kerr's  Cyc.  C.  C.  P. 
I  581  and  note. 

As  to  Judgment  on  appeal,  certifying  remittitur,  and  entry  of 
judgment,  see  Kerr's  Cyc.  C.  C.  P.   S  958  and  note. 

As  to  Judgment  on  submission  to  arbitration,  see  Kerr's  Cyc. 
C.    C.    P.    I  1286    and    note. 

As  to  Judgments  otlier  than  default  in  justices'  court,  see 
Kerr's  Cyc.   C.   C.  P.   S  889  et  seq.   and  notes. 

As  to  Judgment  upon  failure  to  answer,  see  Kerr's  Cyc.  C.  C.  P. 
S  585  and  note. 
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As  to  Older  of  proeeedlnf  on  trial,  see  Kerr's  Cyc.  C.  C.  P. 
i  607   et  seq.   and  notes. 

As  to  provision  relating  to  trials  in  general,  see  Kerr's  Cyc. 
C.  C.   F.   II  646-653  and  notes. 

As  to  recording  Judgment,  see  Kerr's  Cyc.  C.  C.  P.  1 668  and 
note. 

As  to  referees  and  trial  by  referee,  see  Kerr's  Cyc.  C.  C.  P. 
I  638  et  seq.  and  notes. 

As  to  relief  from  default  judgment,  see  Kerr's  Cyc.  C.  C.  P. 
1 473    and   note. 

As  to  remedial  powers  of  appellate  court,  see  Kerr's  Cyc.  C.  C.  P. 
i  957    and   note. 

As  to  reserving  for  argument  and  for  further  consideration,  see 
Kerr's  Cyc.  C.  C.  P.  I  665  and  note. 

As  to  setting  aside  Judgment  and  entering  different  Judgment 
where  conclusions  of  law  are  Inconsistent  with  facts  found,  see 
Kerr's  Cyc.  C.  C.  P.  {  663  and  note. 

As  to  stay  of  proceedings  by  appeal,  see  Kerr's  Cyc.  C.  C.  P. 
I  949  and   note. 

As  to  submitting  controversy  without  action  and  entering  of 
Judgment  thereon,  see  Kerf's  Cyc.  C.  C.  P.  1 113S  et  seq.  and 
notes. 

As  to  trial  by  court,  see  Kerr's  Cyc.  C.  C.  P.  1 631  et  seq. 
and  notes. 

As  to  trial  by  Jur>',  see  Kerr's  Cyc.  C.  C.  P.  i  600  et  seq.  and 
notes. 

As  to  trial  in  general,  see  Kerr's  Cyc.  C.  C.  P.  S  588  et  seq. 
and   notes. 

As  to  verdict,  see  Kerr's  Cyc.  C.  C.  P.  ||  618-628  and  notes. 

As  to  verdict  and  Judgment  in  actions  of  forcible  and  unlaw- 
ful detainer,  see  Kerr's  Cyc.  C.  C.  P.  {  1174  and  note. 

As  to  what  entry  of  record  is  necessary  to  complete  Judgment 
or  order,  see  28  L.  621. 


I66&  CASE  HAT  BE  BROUGHT  BEFORE  THE  COURT 

FOB  ARGUMENT*  When  the  case  is  reserved  for  argument 
or  farther  consideration,  as  mentioned  in  the  last  section,  it 
may  be  brought  by  either  party  before  the  court  for  argument 

HMmt^ryi    Enacted  March  11,  1872,  re-enactment  of  1 198  Prac- 
tice Act  as  amended  In  1864  (Stats.  1854,  p.  84). 

Code  iieetloB.— 68  C.  356  (cited);  146  C.  212.  213.  79  P.   870   (re- 
ferred to). 
Praetlce  Act  |  MS*— 28  C.  416.  420  (referred  to). 
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§  M6.  WHEN  COUNTEBCLAIM  ESTABLISHED  EXCEEDS 
PLAINTIFF'S  DEMAND.  If  a  counterclaim,  established  at 
the  trial,  exceeds  the  plaintiff's  demand,  judgment  for  the 
defendant  must  be  glTen  for  the  excess;  or  if  it  appear  that 
the  defendant  is  entitled  to  any  other  affirmative  relief,  judg- 
ment must  be  given  accordingly. 

Htotoryt  Enacted  March  11,  1872,  re-enactment  of  |  199 
Praotlce  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 
Code  nectlon'.— 146  C.  212,   213,  79  P.  870  (referred  to). 

Practice  Act  fi  IIM^.— 19  C.  646,  658  (applied);  32  C  620,  629  (con- 
strued); 41  C.  55,  59  (referred  to). 

As  to  dismissal  or  nonsuit,  where  not  granted,  see  Kerr's  Cyc. 
C.   C.   P.   I  581  subd.   1  and  note;  ante  |  57^,   note. 

As  to  Judgrment  exceeding  plaintiff's  demand,  see  Kerr's  Cyc. 
C.   C.   P.    I  626   and   note. 


§  667.  IN  REPLEVIN,  JUDGMENT  TO  BE  IN  THE  ALTER- 
NATITE  AND  WITH  D.UIAGES*  In  an  action  to  recover  the 
possession  of  personal  property,  judgment  for  the  plaintiff 
may  be  for  the  possession  or  the  value  thereof,  in  case  a 
delivery  cannot  be  had,  and  damages  for  the  detention. 

If  the  property  has  been  delivered  to  the  plaintiff,  and  the 
defendant  claim  a  return  thereof,  Judgment  for  the  defendant 
may  be  for  a  return  of  the  property  or  the  value  thereof,  in 
case  a  return  cannot  be  had,  and  damages  for  taking  and 
withholding  the  same. 

[Gold  coin  or  enrreney  Judgment.]  In  an  action  on  a  con- 
tract or  obligation  in  writing,  for  the  direct  payment  of 
money,  made  payable  in  a  specified  kind  of  money  or  cur- 
rency, judgment  for  the  plaintiff,  whether  it  be  by  default  or 
after  verdict,  may  follow  the  contract  or  obligation,  and  be 
made  payable  In  the  kind  of  money  or  currency  specified 
therein;  and  in  all  actions  for  the  recovery  of  money,  If  the 
plaintiff  allege  in  his  complaint  that  the  same  was  understood 
and  agreed  by  the  respective  parties  to  be  payable  In  a  speci- 
fied kind  of  money  or  currency,  and  this  fact  Is  admitted  by 
the  default  of  the  defendant  or  established  by  evidence,  the 
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judgment  for  tlie  plalnttff  must  be  made  payable  In  the  kind 
of  money  or  currency  so  alleged  in  the  complaint;  and  in  an 
action  against  any  person  for  the  recovery  of  money  received 
by  such  person  in  a  fiduciary  capacity,  or  to  the  use  of  an- 
otlier,  judgment  for  the  plaintiff  must  be  made  payable  in  the 
kind  of  money  or  currency  so  received  by  such  person. 


t     Enacted   March    11,    1872,   re-enactment   with    addi- 
tions of  i  200  Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  159  pars,  annotation. 

t.  Code  aectloii  (as  to  that  part  of  section  treating  of  Judg- 
ment in  actions  of  claim  and  delivery). — 54  C.  192,  193,  194,  195  (applied 
and  construed):  56  C.  458,  459  (construed);  61  C.  92,  97.  44  A.  R. 
542  (construed);  68  C.  550,  552  (applied);  2  P.  32  (cited);  65  C.  237. 
238,  3  P.  851  (cited);  66  C.  486,  487.  6  P.  316  (applied);  67  C.  601. 
606.  8  P.  316  (applied);  68  C.  5,  6,  8  P.  G06,  606  (construed):  71  C. 
498.  504.  12  P.  505,  508  (cited);  10  P.  394  (cited);  78  C.  578.  577, 
578,  21  P.  305,  807  (construed);  83  C.  645,  648,  23  P.  1031  (con- 
strued): 86  C.  479.  488.  25  P.  5  (applied);  87  C.  345,  346,  347,  25 
P.  646  (construed);  89  O.  459,  468,  26  P.  964,  965  (construed);  89 
C.  501,  504.  26  P.  1077,  1078  (construed);  90  C.  559.  560.  27  P.  411 
(construed);  91  C.  288,  292.  25  A.  S.  180.  27  P.  668,  669  (construed); 
92  C.  221.  225,  28  P.  935,  936  (applied);  101  C.  238,  239,  35  P.  772 
(cited) :  114  C.  451,  454,  46  P.  270  (cited) ;  119  C.  315.  322.  51  P.  684 
(cited):  130  C.  190,  193,  62  P.  481  (construed);  130  C.  230.  236,  62  P. 
395  (cited):  132  C.  316.  319.  64  P.  409  (applied);  133  C.  81.  85,  65 
P.  313  (cited);  142  C.  308,  309,  75  P.  826  (applied);  3  C.  A.  312, 
316,  84   P.   1010   (eri-oneously  cited  for  {  657). 

2.  Practlee  Act  S  2MI  (as  to  that  portion  which  applies  to  Judge- 
ment In  actions  of  claim  and  delivery). — 7  C.  568.  571  (construed); 
11  C.  262,  277  (cited);  24  C.  147.  149.  150  (construed);  34  C.  641. 
645  (construed);  38  C.  507.  513.  514  (appUed);  41  C.  615,  618  (applied)- 
45  C.  7«.  77  (applied);  49  C.  313,  314  (cited);  142  C.  308.  311.  75  P. 
826   (applied). 

3.  Code  seetloB  (as  to  that  part  providing  for  Judgment  to  re- 
quire payment  in  specified  kind  of  money). — ^36  P.  514,  615  (applied); 
104  C.  684,  68f,  88  P.  533  (Judgment  for  street  assessment  should 
not  specify  kind  of  money). 

4.  Pmetlce  Aet  S  200  (as  to  that  part  providing  for  Judgment 
to  require  pajrment  in  specified  kind  of  money). — 26  C.  420.  434 
(referred  to  in  dis.  op.);  26  C.  581,  585  (cited);  46  C.  287,  289 
(applied). 

As  to  action  of  claim  and  delivery  generally  and  matters  of  law 
in  connection  therewith,  see  Kerr's  Cyc.  C.  C.  P.  f  609  and  note. 
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As  to  appeals  to  district  court  of  appeals,  see  Cal.  Const.  1879, 
Art.  V,   S  4,  Amendment  Nov.   8,   1904,  Hen.   G.   L.   p.  Ixxx. 

As  to  case  where  affidavit  does  not  truly  state  value  of  property, 
officers  or  sureties  on  any  undertaking  or  bond  may  set  up  true 
value,    see  Kerr's   Cj'c.    C.   C.    P.    S  473   and  note. 

As  to  damages,  see  Kerr's  Cyc.  C.  C.  P.  f  509  and  note  pars. 
84-119. 

As  to  description  of  property,  see  Kerr's  Cyc.  C.  C.  P.  i  509 
and  note. 

As  to  disposition  of  property  by  defendant,  see  Kerr's  Cyc. 
C.   C.   1*.   S  509  and  note  pars.    148-152. 

As  to  effect  of  dismissal,  see  Kerr's  Cyc.  C.  C.  P.  {  509  and 
note. 

As  to  execution,  see  Kerr's  Cyc.  C.  C.  P.  §  682  subd.  5  and  note. 

As  to  form  of  Judgment  and  procedure  in  case  of  liability  to 
make  payment  in  kind,  see  29  L.  593. 

As  to  inconsistent  positions  cannot  be  taJsen  by  plaintiff,  see 
Kerr's  Cyc.  C.  C.  P.   fi  509  and  note  par.   191. 

As  to  judgment.  In  general,  see  Kerr's  Cyc.  C.  C.  P.  SI  577  et 
seq.   and   notes. 

As  to  Jury  trial,  see  Kerr's  Cyc.  C.  C.  P.  I  509  and  note  par. 
198. 

As  to  loss  or  destruction  of  the  property,  see  Kerr's  Cyc.  C.  C.  P. 
S  509  and  note  pars.  211,  212. 

As  to  money — How  computed  and  stated,  see  Kerr's  Pocket  Pol. 
C.  §3274. 

Same — ^Held  in  fiduciary  capacity. — See  Kerr's  Cyc.  C.  C.  P. 
I  1407  and  note. 

As  to  specific  money  held  in  fiduciary  capacity,  see  Kerr's  Cyc. 
C.  C.   P.   S  1407  and  note. 

As  to  verdict,   see  Kerr's  Cyc.   C.   C.   P.   f  627  and  note. 

As  to  verdict  and  Judgment  In  replevin,  generally,  see  Kerr's 
Cj'c.   C.  C.  P.   I  627  and  note. 

Same — Correcting  affidavit  as  to  value. — See  Kerr's  Cyc.  C.  C.  P. 
§  473  and  note. 

Same — ^Return  to  defendant. — See  Kerr's  Cyc.  C.  C.  P.  If  514, 
627  and  notes. 

Appeals  generally. — See  Kerr's  Cyc.  C.  C.  P.  f  989  et  seq.  and 
notes. 

Default  Judgment  upon  failure  to  answer. — See  Kerr's  Cyc.  C  C. 
P.    i  585   and   note. 

Relief  consistent  with  case  made. — See  Kerr's  Cyc.  C.  C.  P.  §  580 
and  note. 

Stay  of  execution  on  appeal  from  judgment  in  claim  and  de- 
livery .—See  Kerr's  Cyc.   C.   C.  P.    i  943  and  note. 
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§668.    JUBGMEirr.BOOK  TO  BE  KEPT  BY  THE  CLERK. 

The  clerk  must  keep,  with  the  records  of  the  court,  a  book 

to  be  called  the  "Judgment-book,"  in  which  judgments  must 

be  entered. 

Htetoryi  Enacted  March  11.  1872,  re-enactment  of  f  201  Prac- 
tice Act,  omitting  concluding  part  reading  "and  shall  specify 
clearly  the  relief  granted,  or  other  determination  of  the  ac- 
tion." 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation. 

72  C.  192.  193.  13  P.  476  (applied);  76  C.  372,  373.  18  P.  385  (con- 
strued): 84  C.  486.  488.  24  P.  119,  120  (cited);  99  C.  511.  515.  34 
P.  109  (cited);  102  C.  620.  623.  36  P.  950  (applied);  104  C.  551,  552. 
38  P.  360  (applied);  105  C.  109.  111.  38  P.  641  (applied,  erroneously 
cited  BB  1663);  110  C.  226,  227,  42  P.  641  (cited);  118  C.  100.  101 
(erroneously  cited  as  I  668).  60  P.  312  (correct  citation):  126  C. 
644.  649.  59  P.  143  (construed);  126  C.  683,  685,  59  P.  142  (cited): 
134  C.  S7«.  877,  66  P.  816  (cited);  140  C.  33,  73  P.  751  (cited): 
146  C.  212.  213,  79  P.  870  (referred  to);  152  C.  344,  346,  92  P.  868 
(Judgment  written  in  court  room  blotter  is  not  entered  in  the 
Judgment   book). 

As  to  effect  of  death  of  party  on  Judgment  lien,  see  Kerr's 
Cyc.   C.    C.   P.   I  671  and  note  pars.   18,   19. 

As  to  entry  of  Judgment,  see  Kerr's  Cyc.  C.  C.  P.  i  664  and  note. 

As  to  appeals  to  district  court  of  appeal,  see  Cal.  Const.  1879, 
Art-   V.    I  4,  Amendment  Nov.   8,   1904,   Hen.   G.   L.   p.   Ixxx. 

As  to  appeals  to  supreme  court,  see  Kerr's  Cyc.  C.  C.  P.  ||  939 
et  seq.  963  and  notes. 

As  to  nunc  pro  tunc  entry  of  Judgement,  see  4  A.  S.  828. 

As  to  nunc  pro  tunc  entry  of  Judgment  after  death  of  party, 
see   Kerr's   Cyc.    C.    C.   P.    I  669   and   note. 

As  to  register  of  actions  to  be  kept  by  clerk,  see  Kerr's  Cyc. 
C.  C.  P.  f  1062  and  note. 

As  to  what  constitutes  Judgment,  see  Kerr's  Cyc.  C.  C.  P. 
I  664  and  note. 

I  668.  IF  A  FABTT  DIE  AFTER  YEBDICT,  JUDGMENT 
MAT  BE  ENTERED,  BUT  HOT  TO  BE  A  LIEN.  If  a  party 
die  after  a  verdict  or  decision  upon  any  Issue  of  fact,  and 
before  Judgment,  the  court  may  nevertheless  render  Judgment 
thereon.  Such  Judgment  is  not  a  lien  on  the  real  property  of 
the  deceased  party,  but  is  payable  in  the  course  of  adminis- 
tration on  his  estate. 

HIstoryt  Enacted  March  11,  1872,  re-enactment  of  S  202 
Practice  Act, 
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See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation. 

Code  seetton.— 108  C.  478,  482.  483,  41  P.  328  (construed):  124 
C.  229,  230,  71  A.  S.  53,  56  P.  1038  (cited);  146  C.  212,  213,  79  P. 
870  (referred  to);  1  C.  A.  175,  183,  81  P.  972  (applied  where  absent 
owner  was  insane);  6  C.  A.  262,  265,  90  P.  53  (death  does  not 
impair  j>ower  to  enter  final  judgment). 

Pmctloe  Act  §  202^—50  C.  40,  42  (constnwd) ;  108  C.  478,  483,  41 
P.  328  (effect  of  entering  judgment). 

§  670.    JUDGMENT-BOLL,  WHAT  VO  CONTAIK.    Immedi- 

ately  after  entering  the  Judgment,  the  clerk  must  attach 
together  and  file  the  following  papers,  which  constitute  the 
Judgment-roll : 

1.  In  ease  the  eomplalnt  Is  not  answered  by  anj  defendanty 

the  summons,  with  the  affidavit  or  proof  of  service;  the  com- 
plaint with  a  memorandum  indorsed  thereon  that  the  default 
of  the  defendant  in  not  answering  was  entered,  and  a  copy  of 
the  Judgment;  and  in  case  the  service  so  made  is  hy  publica- 
tion, the  affidavit  for  publication  of  summonB,  and  the  order 
directing  the  publication  of  summons; 

2.  In  all  other  eases,  the  pleadings,  all  orders  striking  out 
any  pleading  in  whole  or  in  part,  a  copy  of  the  verdict  of  tlie 
jury,  or  finding  of  the  court  or  referee,  and  a  copy  of  any 
order  made  on  demurrer,  or  relating  to  a  change  of  parties, 
and  a  copy  of  the  Judgment;  If  there  are  two  or  more  defend- 
ants in  the  action,  and  any  one  of  them  has  allowed  Judgment 
to  pass  against  him  by  default,  the  aummons,  with  proof  of 
its  service,  on  such  defendant;  and  if  the  service  on  audi 
defaulting  defendant  be  by  publication,  then  the  affidavit  for 
publication,  and  the  order  directing  the  publication  of  the 
summons. 

HMmivm  Bnacted  March  11,  1872,  re-enactment  with  addi- 
tions of  i  203  Practice  Act;  amended  March  24,  1874,  Code  Amdta. 
1873-4,  p.  319;  March  9,  1876,  Code  Amdta.  1876-6,  p.  93;  March 
12,  1895,  Stats,  and  Amdts.  1895,  p.  45;  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  161,  act  held 
unoonstitutional,  see  history,  |  5  ante;  amended  March  20,  1907, 
Stats,  and  Amdts.  1907,  p.  720,  Kerr's  StatB.  and  Amdts.  1906-7. 
p.  453. 

See  Kerr's  Cyc.  C.  C.   P.  for  101  pars,  annotation. 
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€;•«•  fle«tlo».— 47  C.  I«»  Ml.  642  (applied  and  cited);  47  C. 
64S,  644  (allied);  49  C.  306,  gOS  (applied);  63  C.  281,  283  (applied); 
54  C.  542,  646  (cited);  65  C.  43.  44  (applied);  56  C.  489.  491  (cited); 
57  C.  238.  240  (cited);  68  C.  366  (cited);  61  C.  160,  163  (referred 
to):  «4  C.  529.  542.  692.  2  P.  418.  420,  469  (confttnied);  (C.  F^b. 
28.  1884),  3  P.  91  (cited);  66  C.  116.  118.  3  P.  408  (applied);  68 
C.  422,  425,  9  P.  727  (cited);  72  C.  86.  88.  13  P.  158,  159  (applied); 
73  C.  599.  601,  15  P.  302,  303  (applied) ;  74  C.  493,  501,  16  P.  380  (cited) ; 
75  C.  376,  378,  17  P.  433,  434  (applied) ;  77  C.  220,  230,  11  A.  S.  267,  17  P. 
928,  19  P.  431.  436.  1  L.  667  (cited);  78  C.  384,  386,  20  P.  706  (cited); 
(C.  March  7.  1889).  20  P.  729.  780  (applied);  79  O.  266.  267.  21  P. 
754  (applied);  79  a  501.  503.  21  P.  970  (applied);  79  C.  600.  602. 
21  P.  954,  955  (cited);  85  C.  574.  579,  24  P.  782,  784  (cited);  86  C. 
395.  400.  21  A.  S.  52,  24  P.  1089,  1090  (construed);  87  C.  151,  164.  25 
P.  270.  271  (cited);  87  C.  266.  2W,  22  A.  S.  248,  25  P.  407,  409 
(cited);  89  C.  478,  486.  28  A.  &  491,  26  P.  1074,  1076  (applied); 
90  C.  49.  60.  27  P.  40.  43  (applied);  93  C.  600.  606.  29  P.  220  (con- 
strued); 95  C.  464.  465,  80  P.  688,  589  (construed);  95  C.  686.  688, 
30  P.  787  (applied);  97  C.  91.  92,  31  P.  899  (applied);  97  C.  181. 
182.  31  P.  52.  939  (applied);  98  C.  106.  199,  32  P.  876,  877  (appMed); 
98  C.  281.  283.  33  P.  92.  93  (applied);  99  C.  278,  281,  33  P.  878,  879 
(construed);  99  C.  511,  615.  34  P.  109  (applied);  100  C.  609.  613,  35 
P.  846.  639  (applied);  102  C.  620,  623,  86  P.  950  (cited);  108  C. 
IS,  20.  81.  36  P.  1021  (applied);  104  C.  243.  246.  38  P.  88  (applied); 
164  C.  547.  560.  38  P.  861  (applied);  104  C.  651.  552.  86  P.  300  (cited); 
106  C.  109.  111.  88  P.  641  (construed);  110  C.  556.  860,  42  P.  1082 
(applied);  115  C.  266.  270.  47  P.  87.  87  L.  626  (applied);  115  C. 
689.  691.  47  P.  698  .(what  to  be  included  In  judgment  roll);  119 
C.  107.  109.  50  P.  1060  (cited);  126  C.  33,  38,  52  P.  122  (cited): 
121  a  11,  12.  53  P.  403;  128  C.  77.  79.  56  P.  696  (applied):  124  C. 
222.  224,  56  P.  1027  (applied);  126  C.  224.  227.  57  P.  988  (applied); 
126  C.  330.  347,  58  P.  826  (applied);  180  C.  401.  406,  62  P.  620  (ap- 
pUed);  188  C.  254.  255.  66  P.  469  (applied);  134  C.  426,  429,  66  P. 
572  (fl4>pll«d);  137  C.  420.  428.  70  P.  299  (applied):  139  C.  694. 
697.  70  P.  214.  73  P.  604  (construed);  140  C  356,  357.  73  P.  1064 
(cited):  140  C.  672.  675.  74  P.  801  (cited);  143  C.  673.  677.  77  P. 
651  (cited):  144  C.  410,  416,  77  P.  1007  (applied);  145  C.  601.  605, 
79  P.  270  (cited);  146  C.  212,  213,  79  P.  870  (cited);  2  C.  A.  24, 
28,  82  P.  1122  (bill  of  exceptions  may  be  considered  on  appeal 
from  ioderment). 

Praetlee  Act  9  3«8.— 27  C.  107.  109  (applied) ;  28  C.  170.  174  (ap- 
plied); 28  C.  301.  305  (construed);  28  C.  416,  418  (cited);  32  C.  172, 
1T4  (applied);  83  G.  605.  512  (cited);  33  C.  549,  553  (cited);  34  C. 
391,  403,  425.  94  A.  D.  742  (applied);  34  C.  611,  614  (oited> ;  36  C. 
112.  114  (applied);  41  C.  186.  137  (cited);  49  C.  306,  308  (order 
striking:  out  as  part  of  Judgment  roll);  74  C.  493,  501,  16  P.  380 
(cited). 
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§  671.  JUDGMENT  LIEN,  lYHEN  IT  BEGINS  AND  WHEN 
IT  EXPIBES,  Immediately  after  filing  the  judgment-roll,  the 
clerk  must  make  the  proper  entries  of  the  judgment,  under 
appropriate  heads,  in  the  docket  kept  by  him;  and  from  the 
time  the  judgment  is  docketed  it  becomes  a  lien  upon  all  the 
real  property  of  the  judgment  debtor  not  exempt  from  execu- 
tion in  the  county,  owned  by  him  at  the  time,  or  which  he 
may  afterwards  acquire,  until  the  lien  ceases.  The  lien  eon- 
tinnes  for  fire  years,  unless  the  enforcement  of  the  judgment 
be  stayed  on  appeal  by  the  execution  of  a  sufficient  undertak- 
ing as  provided  in  this  code,  In  which  case  the  lien  of  the 
judgment  and  any  lien  by  virtue  of  an  attachment  that  has 
been  Issued  and  levied  In  the  action  ceases. 

HlntorT:  Enacted  March  11,  1872,  re-enactment  of  fi  204  Prac- 
tice Act;  amended  March  24.  1874,  Code  Amdts.  1873-4,  p.  820; 
March  9,  1895,  Code  Amdts.  1896.  p.  37. 

See  Kerr's  Cyc.  C.  C.  P.  for  57  pars,  annotation. 

Code  aeetlon. — 55  C.  531.  533  (cited);  61  C.  146,  147  (referred 
to);  61  C.  282.  286.  287  (cited);  96  C.  386,  389,  29  A.  S.  121.  30  P, 
556  (cited);  97  C.  203,  204.  206,  31  P.  1126,  32  P.  315  (construed); 
102  C.  620.  623.  36  P.  950  (referred  to);  105  G.  109,  111.  38  P,  641 
(referred  to);  111  C.  488,  499.  44  P.  177  (cited);  112  C.  91,  93,  44 
P.  331  (applied);  114  C.  542,  547.  55  A.  S.  86,  46  P.  609  (cited); 
119  C.  18,  22.  50  P.  925  (cited);  119  C.  192.  194.  48  P.  56.  51  P. 
195  (cited);  124  C.  229.  230,  71  A.  S.  53.  56  P.  1038  (referred  to); 
127  C.  4.  11,  78  A.  S.  17,  59  P.  304.  47  L.  338  (referred  to);  132 
C.  125.  128,  64  P.  120  (cited);  134  C.  426.  429.  66  P.  572  (what 
minute  order  Is  no  part  of  Judi^ment  roll):  137  C.  354.  356.  70  P. 
459  (cited);  138  C.  301,  303,  71  P.  441  (referred  to);  142  C.  529. 
538.  539. '76  P.  243  (c^ted) ;  1  C.  A.  435,  437,  82  P.  390  (construed 
with  II  681.  685 — execution  may  Issue  on  juderment  rendered  though 
not  entered) ;  3  C.  A.  651.  655,  86  P.  978  (Judgment  cannot  be  made 
a  lien  on  homestead  when);  6  C.  A.  586.  588,  92  P.  667  (lien  of 
judgment  and  attachment  ceases  when);  82  F.  89,  93  (this  section 
is  not  applicable  to  a  contract  lien  of  moTtgSige  enforced  upon 
foreclosure  sale— distinction  between  such  lien  and  a  statutory 
judgment  lien):   89  P.  32,  36.  40  (cited). 

Practice  Act  5  2^04. — 6  C.  130,  134  (construed);  14  C.  54,  57  (ap- 
plied); 25  C.  337,  346,  347,  350.  351,  362.  357,  359  (construed);  28 
C.  520,  525  (construed);  31  C.  395,  397,  89  A.  D.  193  (cited);  37 
C.  121,  146,  99  A.  D.  2,56  (cited);  39  C.  137,  144  (cited);  46  C.  654. 
656    (cited);   49  C.   193,   194    (cited). 
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Afl  to  attachment  and  attachment  Hens,  see  Kerr's  Oyc.  C.  C.  P. 
I  537  and  note. 

As  to  constituting:  judgment  of  justices'  court  lien  on  real  prop- 
erty, see  Kerr's  Cyc.  C.  C.  P.  §S  S99,  000  and  notes. 

As  to  continuing  lien  of  Judgment  opened  or  set  aside  to  permit 
defense,   see  41  L.   222. 

As  to  effect  of  lien  on  homestead  right— Subject  to  homestead 
right,  see  11  L.  705;  87  A.  D.  278;  34  A.  S.  496. 

As  to  effect  on  appeals,  and  giving  security  thereon,  see  Kerr's 
Cyc.    C.   C.   P.   I  937  and  note. 

As  to  effect  upon  existing  Judgment  lien  of  proceedings  to  renew. 
review,    or   extend   judgment,    see   53    L.    702. 

As  to  enforcement  of  judgment  by  execution,  see  Kerr's  Cyc.  C. 
C.  P.  I  681  et  seq.  and  notes. 

As  .to  estates  and  interests  affected  by  judgment  lien,  see  93 
A.   D.   345. 

As  to  judgment  docket,  see  Kerr's  Cyc.  C.  C.  P.  fi  672-674 
and  notes. 

As  to  judgment  entered  after  death  of  party  not  a  lien,  see 
Kerr's  Cyc.   C.   C.  P.   S  669  and  note;   $  1506  and   note. 

As  to  judgment  where  defendant  dies  after  verdict  or  decision, 
but  before  judgment  thereon  rendered  see  Kerr's  Cyc.  C.  C.  P. 
g  1506  and  note. 

As  to  lien  of  Judgment  after  death  of  defendant,  see  89  A.  1). 
243. 

As  to  lien  of  Judgment  of  justice  of  the  peace — Effect  of  filing 
transcript,   see  2  L.   831. 

As  to  lien  of  judgment  on  after-acquired  land,  see  13  A.  D.  626. 

As  to  lien  on  lands  fraudulently  conveyed,  see  17  Li.  345. 

As  to  priority  of  judgment  liens  on  after- acquired  property,  see 
42   L.    209. 

As  to  priority  of  judgment  over  conveyance  made  after  begin- 
ning of  term,  see  38  L.  293. 

As  to  priority  of  lien  of  judgment,  or  of  prior  unrecorded  con- 
veyance,   see   16   L.    668. 

As  to  property  exempt  from  execution,  see  Kerr's  Cyc.  C.  C.  P. 
I  690  and  note. 

As  to  recording  transcript  from  judgment  docket  in  another 
county,   see  Kerr's  Cyc.   C.   C.   P.   i  674   and  note. 

As  to  stay  of  execution  on  appeal,  see  Kerr's  Cyc.  C.  C.  P. 
$1941   et  seq.  and  notes. 

As  to  superiority  of  Hen  of  local  assessments  over  prior  liens. 
see  35  L.   372. 

As  to  undertaking  on  appeal,  see  Kerr's  Cyc.  C*.  C  P.  §§941 
et  seq.   and  notes. 
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§  e72.    DOCKET,  HOW  K£PT,  AND  WHAT  TO  CONTAIN. 

The  docket  mentioned  In  the  last  section  is  a  book  which  the 
clerk  keeps  in  his  office,  with  each  page  divided  into  nine 
columns,  and  headed  as  follows:  [1]  Date  of  entry  in  docket; 
[2]  Judgment  debtors;  [S]  Judgment  creditors;  [4]  judgment; 
[6]  time  of  entry;  [6]  where  entered  in  Judgment  book; 
[7]  appeals,  when  taken;  [8]  Judgment  of  appellate  court; 
[9]  satisfaction  of  Judgment,  when  entered. 

If  the  Judgment  is  for  the  recovery  of  money,  the  amount 
must  be  stated  in  the  docket  under  the  head  of  Judgment;  If 
the  Jadgnient  te  for  any  oth^r  reliel,  a  memorandum  of  the 
general  character  of  the  relief  granted  must  be  stated. 

The  names  of  the  defendants  must  be  entered  in  alphabetical 

order. 

HUtoiTi  Enacted  March  11,  1872,  re*enactnient  of  S  20(  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  151,  act  held  unconstitutional,  see  history, 
S  5  ante;  amended  March  20,  1907^  Stats,  and  Amdts.  1907,  p.  720, 
Kerr's  Stats,   and  Amdts.   1906-7,   p.   453. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

Code  section.— 58  C.  356  (cited);  61  C.  282,  286  (applied);  90  C. 
397,  399.  27  P.  304  (construed);  102  C.  620,  623,  36  P.  950  (referred 
to);  124  C.  671,  676,  57  P.  654   (referred  to). 

Practice  Act  5  206.— 50  C  511,  517  (construed). 

As  to  docket,  nature,  purpose  and  contents  of,  see  18  Pi.  &  Pr. 
481-488. 

Same — Duty  of  clerk  to  keep. — See  Kerr*s  Pocket  Pol.  C,  i  4204; 
also  80  Cent   T>g.   col.   693,    Si  506-509. 

As  to  docketing  Judgrment,  see  Kerr's  Cyc.  C.  C.  P.  f  671  and 
note  pars.  21,  22;  30  Cent.  Dig.  col.  690,  §f  501-578;  11  PI.  &  Pr. 
978;   87  A.    S.   665;   49  L.   224. 

As  to  entry  of  Judgment — Generally,  see  Kerr's  Cyc.  C.  C.  P. 
S664  and  note;  1  A.  C  159;  10  A.  C.  1039;  17  Encyc.  of  U  768; 
18   PI.   &   Pr.    437-458. 

Same — ^After  death  of  party. — See  30  Cent.  Dig.  col.  44,  ||  15-21; 
col.   692,   i  511;   col.  712,    S  529;   1  L.   567;   49  L.   158. 

Same — Against  infant. — See  IS  A.  D.  159. 

Same — ^Against  person  not  in  being. — See  2  A.  C.  790;  97  A.  S.  762. 

Same — ^Necessity  and  sufficiency  of  In  order  that  Judgment  may 
be  sued  on. — See  30  Cent.  Dig.  col.  3001,  i  1722. 

Same — ^Kunc  pro  tunc. — See  30  Cent.  Dig.  col.  704,  H  625-541;  18 
PI.  &  Pr.   458-471;  also  ante  |  668.  note. 

Same — ^What  entry  or  record  necessary  to  complete. — See  28 
L.   628. 
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1678.  BOCKET  TO  BE  OPENED  FOB  INSPECTION 
IVITHOUT  CUABOE.  The  docket  kept  by  the  clerk  is  open 
at  all  times,  during  office  hours,  for  the  inspection  of  the 
public,  without  charge.  The  clerk  must  arrange  the  several 
dockets  kept  by  him  in  such  a  manner  as  to  facilitate  their 
inspection. 

Hliitorjrs  Enacted  March  11,  1872,  re-enactment  of  {  206  Prac- 
tice Act. 

58   C.    356    (cited). 

As  to  public  writings  being  open  to  inspection,  see  Kerr's  Cye. 
C.  C.  P.  f  S  1892.  1893  and  notes. 

Same — As  to  what  constitutes  public  writings,  see  Kerr's  Cyc. 
a  C.  P.   1 1888  and  Bote;  6  W.  &  P.  5840. 


§674.  TBANSCBIPT  TO  BE  FILEB  IN  ANT  COUNTY, 
ANB  JUBGMENT  TO  BECOME  A  LIEN  THEBE.  The  tran- 
script of  the  original  docket  of  any  judgment,  the  enforcement 
of  which  has  not  been  stayed  on  appeal,  certified  by  the. clerk, 
may  be  filed  with  the  recorder  of  any  other  county,  and  from 
such  filing  the  Judgment  becomes  a  lien  upon  all  the  real 
property  of  the  judgment  debtor  not  exempt  from  execution 
in  such  county,  owned  by  him  at  the  time,  or  which  he  may 
afterward,  and  before  the  lien  expires,  acquire.  The  lien  eon- 
tinnes  for  two  years  unless  the  judgment  is  previously  satis- 
fied or  the  lien  otherwise  discharged. 

History  I  Enacted  March  11,  1872,  re-enactment  of  f  207  Prac- 
tice Act:  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  151,  act  held  unconstitutional,  see 
history,  1 5  ante;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907.  p.  720.  Kerr's  Stats,  and  Amdts.  1906-7,  p.  454. 

100  C.  590,  591,  85  P.  170  (cited);  138  C.  301,  802,  308,  71  P.  441 
(referred  to);  89  P.  32.  86  (fact  tliat  property  is  in  hands  of 
receiver  does  not  extend  duration  of  lien). 

As  to  judgmant^—In  cases  affectinsr  title  to  real  property  in 
another  county,  see  Kerr's  Cyc.  C.  C.  P.  I  400  and  note;  30  Cent. 
TUg.  ool.  2542,   111443-1526. 

Same — In  county  where  land  is  situated,  see  Kerr's  Cyc.  C.  C.  P. 
II  78,  400  and  notes. 

Same — May  be  recorded  without  acknowledcrment,  see  Kerr's 
Cyc.  C.  C.  1 1159  and  note. 
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Same — Recording:,  grenerally.  see  Kerr's  Cyc.  C.  C.  SI  11^8  et  9ec]. 
and  notes;  also  ante  §  672,  note. 

As  to  justices'  court  judgment,  lien  created  by  filing  abstract 
of,    see   Kerr's   Cyc.    C.    C.    P.    S  900  and   note. 

As  to  recording  transcript  of  judgrment  without  acknowledgnment, 
see  Kerr's   Cyc.   C.   C.    {  1159  and   note. 

§676.    SATISFACTION  OF  A  JUDGMENT,  HOW  MADE. 

Satisfaction  of  a  Judgment  may  be  entered  in  the  clerk's 
docket  upon  an  execution  returned  satisfied,  or  upon  an 
acknowledgment  of  satisfaction  filed  with  the  clerk»  made  in 
the  manner  of  an  acknowledgment  of  a  conveyance  of  real 
property,  by  the  judgment  creditor,  or  by  his  indorsement  on 
the  face,  or  on  the  margin  of  the  record  of  the  judgment,  or 
by  the  attorney,  unless  a  revocation  of  his  authority  is  filed. 
Whenever  a  Judgment  is  satisfied  iu  fact,  otherwise  than  upon 
an  execution,  the  party  or  attorney  must  give  such  acknowl- 
edgment, or  make  such  indorsement,  and  upon  motion,  the 
court  may  compel  it,  or  may  order  the  entry  of  satisfaction 
to  be  made  without  it. 

Hliitoryi  Enacted  March  11.  1872,  re-enactment  of  S  208  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4.  p.  320. 

.See  Kerr's  Cyc.  C.  C.  P.  for  29  pars,  annotation. 

60  C.  617,  621  (applied) ;  71  C.  444,  448,  9  P.  736.  12  P.  478  (referred 
to);  24  P.  301  (cited);  108  C.  285.  286.  41  P.  304  (referred  to); 
130  C.  275,  277,  62  P.  460  (cited). 

As  to  acknowledgments — ^Who  may  take  and  certify,  see  Kerr's 
Cyc.   C.   C.   P.   1 179  and  note. 

As  to  appeal  from  Judgments  after  .satisfaction — ^When  such 
may   be  sustained,   see   45   A.    S.    271. 

As  to  authority  of  attorney  to  satisfy  judgment,  see  Kerr's 
Cyc.  C.  C.  P.  i  283  and  note. 

As  to  effect  of  judgment  against  one  joint  tort-feasor  upon  lia- 
bility of  the  other,  see  58  L.  410:  31  Cent.  Dig.  col.  3127.  f  29. 

As  to  execution  of  judgment,  see  Kerr's  Cyc.  C.  C.  P.  1 1  681 
et  seq.  and  notes. 

As  to  Judgments  against  sureties  on  appeal  bond,  see  Kerr's 
Cyc.  C.  C.   I  942  and  note. 

As  to  party  paying  more  than  his  share  of  Judgment  compelling 
contribution,  see  Kerr's  Cyc.  C.  C.  P.  8  709  and  note;  11  Cent. 
Dig.    col.    2183,    H2-9;    5    Decen.    Dig.,    p.    577.    H  2-5. 

As  to  power  of  attorney  to  bind  client,  see  Kerr's  Cyc.  C.  C.  P. 
SI  283-285   and   notes. 
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Am  to  redemption  of  real  property  sold  under  execution,  see 
Kerr's  Cyc.  C.  C.  P.  {|  700-708  and  notes. 

As  to  right  of  surety  who  has  paid  jud£:ment  to  enforce  It  for 
his   own    benefit,    see   16   L.    115. 

As  to  sales  under  execution,  see  Kerr's  Cyc.  C.  C.  P.  f  694 
and  note. 

As  to  satisfaction  of  Judgment  by  levy  on  real  and  personal 
property,  see  &8  A.  D.  350. 

As  to  satisfaction  of  Judgment  In  replevin,  see  Kerr's  Cyc. 
C.  C.  P.  I  667  and  note  pars.  82-86. 

As  to  set-off  of  judgments,  see  Kerr's  Cyc.  C.  C.  P.  i  440  and 
note. 

As  to  vacating  satisfaction  of  Judgment  when  title  of  purchaser 
at  execution  sale  fails,  see  53  A.  D.  701. 

§675a.    SATISFACTION     OF     MORTGAGE     RECORDED. 

Whenever  a  mortgage  on  real  property  is  foreclosed  in  this 
state  and  the  property  covered  by  such  mortgage  Is  sold  under 
and  pursuant  to  the  decree  of  foreclosure  entered  in  the 
action  in  which  such  foreclosure  is  had»  it  shall  be  the  duty 
of  the  sheriff,  or  commissioner  making  the  sale,  as  the  case 
may  be,  within  five  days  after  the  purchaser  at  the  sale 
liecomes  entitled  to  a  deed  from  such  sheriff,  or  commissioner 
thereunder,  to  enter  upon  the  margin  of  the  county  records 
where  such  mortgage  is  recorded,  if  the  same  be  recorded  a 
satisfaction  of  the  same. 


[F«rBi  of  satisfactloiu]  Such  satisfaction  shall  be  substan- 
tially in  the  following  form: 

Full  satisfaction  and  discharge  of  the  within  mortgage  by 

foreclosure  is  hereby   entered  this  day  of  19 — . 

Decree  of  foreclosure  entered  the  day  of 19 — ,  in 

cause  No. entitled, vs. Sale  under  such  decree 

had  the day  of 19 — .  , 

Sheriff    (commissioner) . 

Illstorjri  Enacted  March  18.  1905,  S^tatn.  and  Amdtn.  1905, 
pp.  243,  244.     In  effect  immediately. 

S676.  UKBEBTAKINO  IN  ACTION  TO  SET  ASIDE 
TRANSFER  OF  PROPERTY.  Where  an  action  is  commenced 
to  set  aside  a  transfer  or  conveyance  of  property   on  the 
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grounds  that  such  transfer  or  conveyance  was  made  to  hinder, 
delay  or  defraud  a  creditor  or  creditors,  the  transferee  or 
grantee  to  whom  It  Is  alleged  the  property  was  transferred  or 
€oa?eyed  to  hinder,  delay  or  defraud  eredlters  or  the  suc- 
cessors or  assigns  of  such  transferee  or  grantee,  may  glTe  an 
undertaking  as  herein  provided,  and  when  such  undertaking 
is  given  as  herein  provided,  the  transferee  or  grantee  to 
whom  it  is  alleged  the  property  was  transferred  or  conveyed 
to  hinder,  delay  or  defraud  creditors,  or  the  successors  lAd 
assigns  of  such  transferee  or  grantee,  may  sell,  encumber, 
transfer,  convey,  mortgage,  pledge  or  otherwise  dispose  of  the 
property,  or  any  part  thereof,  which  is  alleged  to  have  been 
transferred  or  conveyed  to  hinder,  delay  or  defraud  creditors, 
so  that  the  purchaser,  encumbrancer,  transferee,  mortgagee, 
grantee  or  pledgee  of  such  property,  will  take,  own,  hold  and 
possess  such  property  unaffected  by  such  action  and  suit,  or 
the  judgment  which  may  be  rendered  therein. 

Htotoryi     Enacted  March  9,  1903,  Stats,  and  Anidts.  1903.  p.  98. 
58  C.  856  (cited). 

§677.    CONDITIONS  OF  UNDERTAKING  AND  AMOUNT 

OF.  Such  undertaking  with  two  sureties  shall  be  executed  by 
the  transferee  or  grantee  to  whom  it  is  alleged  the  property 
was  transferred  or  conveyed  to  hinder,  delay  or  defraud  cred- 
itors, or  the  successor  or  assign  of  suc^  transferee  or  grantee, 
in  double  the  estiiiiated  value  of  the  property  so  alleged  to 
have  been  transferred  or  conveyed;  provided,  in  no  case 
need  such  undertaking  be  for  a  greater  sum  than  double  the 
amount  of  the  debt  or  liability  alleged  to  be  due  and  owing  to 
the  plaintiff  In  such  action,  commenced  to  set  aside  said  trans- 
fer and  conveyance; 

[When  value  of  property  less  than  sum  duej  and  where 
such  estimated  value  of  the  property  alleged  so  to  have  been 
conveyed  is  less  than  the  sum  alleged  to  be  due  and  owing 
to  the  plaintiff  in  the  action,  such  estimated  value  shall  be 
stated  in  the  undertaking,  and  said  undertaking  shall  he  con- 
ditioned that,  if  it  be  adjudged  in  said  action  that  the  transfer 
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or  eonTeyance  was  made  to  hinder,  delay  or  defraud  a  creditor 
or  creditors,  tben  that  the  transferee  or  grantee  or  the  said 
sncoessor  or  assigns  of  such  transferee  or  grantee  giving  such 
undertaking,  will  pay  to  the  plaintiff  in  said  action  a  sum 
equal  to  the  value,  as  the  same  is  estimated  in  said  under- 
taking, of  said  property  alleged  to  have  been  transferred  or 
conveyed  to  binder,  delay  or  defraud  creditors,  not  exceeding 
the  sum  alleged  to  be  due  and  owing  to  the  plaintiff  in  the 
action. 

toryi     Bnacted  March  9,  1908,  Stats,  and  Amdts.  190S,  p.  99. 


94  P.  7«8,  799  fernmeously  dted  for  9<61). 

i$17H.    FILING    AKD    SEBYICE    OF    UNDEBTAKINa. 

Said  undertaking  shall  be  filed  in  the  action  in  which  said 
execution  issued  and  a  copy  thereof  served  upon  the  plaintiff 
or  his  attorney  in  said  action. 

Himtorrt     Enacted  March  9,  1908,  Stats,  and  Amdts.  1903,  p.  99. 

S678.  EXCEPTIOXS  TO  SURETIES.  Within  ten  days 
after  service  of  the  copy  of  undertaking  the  plaintiff  may 
object  to  such  undertaking  on  the  ground  of  inability  of  the 
sureties,  or  either  of  them,  to  pay  the  sum  for  which  they 
become  bound  in  said  undertaking,  and  upon  the  ground  that 
the  estimated  value  of  the  property  therein  is  less  than  the 
market  value  of  such  property.  Such  objection  to  the  under- 
taking shall  be  made  in  writing,  specifying  [1]  the  ground  or 
grounds  of  objection,  and  if  the  objection  is  made  to  the  under- 
taking that  the  estimated  value  therein  Is  less  than  the  market 
value  of  the  property,  such  objection  shall  specify  [2]  the 
plaintlfTs  estimate  of  the  market  value  of  the  property.  Such 
written  objettloB  shall  be  served  upon  the  said  transferee  or 
grantee,  or  the  successor  or  assigns  of  such  transferee  or 
grantee  giving  such  undertaking. 

Hlirtoryt     Bnacted  March  9.  1903,  Stats,  and  Amdts.  1903,  p.  99. 

58  C.  868  (cited). 
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S678H.  JUSTIFICATION  OF  SUJUSTIES.  APPBOYAL 
AND  DISAPPROVAL  OF  BOND.  When  the  sureUes  or  either 
of  them,  are  objected  to,  the  surety  or  sureties  so  objected  to 
shall  justify  before  the  court  in  which  the  action  is  com- 
menced, upon  ten  days'  notice  of  the  time  when  they  will  so 
justify  being  given  to  the  plaintiff,  or  plaintifF's  attorney. 

[Hearing  witnesses  as  to  sufficiency  of  surety.]  Upon  the 
hearing  and  examination  Into  the  sufficiency  of  a  surety,  wit- 
ness may  be  required  to  attend  and  evidence  may  be  procured 
and  introduced  in  the  same  manner  as  in  trial  of  ciril  oases. 

Upon  such  hearing  and  ezaminalloii  tlie  cenrt  sliall  miike 
Its  order,  in  writing,  approving  or  disapproving  the  sufficiency 
of  the  sureties  or  surety  on  such  undertaking.  In  case  the 
court  disapproves  of  the  surety  or  sureties  or  any  undertaking, 
a  new  undertaking  may  be  filed  and  served,  and  to  any  under- 
taking given  under  the  provisions  of  this  act  the  same  objec- 
tion to  the  sureties  may  be  made  and  the  same  proceedings 
had  as  In  case  of  the  first  undertaking  filed  and  served. 

Hiatoryi    Enacted  March  9,  1908,  Stats,  and  Amdts.  1903,  p.  99. 

§679.  OBJECTION  BECAUSE  ESTIMATED  TALUE  IN 
BOND  LESS  THAN  MABKET  YALUE.  NEW  UNDEBTAK- 
ING.  When  objection  is  made  to  the  undertaking  upon  the 
ground  that  the  estimated  value  of  the  property,  ad  stated  in 
the  undertaking,  is  less  than  the  market  value  of  the  prop- 
erty, the  transferee  or  grantee,  or  the  successor  or  assigns  of 
such  transferee  or  grantee  giving  the  undertaking  may  accept 
the  estimated  value  stated  by  the  plaintiff  in  said  objection, 
and  a  new  undertaking  may  at  once  be  filed,  with  the  plain- 
tiff's estimate  stated  therein  as  the  estimated  value,  and  no 
objection  shall  thereafter  be  made  upon  that  ground; 

II  the  plaintilTs  estimate  of  the  market  value  is  not  ae- 
ceptedy  the  transferee  or  grantee,  or  the  successor  or  assigns 
of  the  grantee  or  Cransferee  giving  such  undertaking,  upon 
ten  days'  notice  to  the  plaintiff,  shall  move  the  court  in  which 
the  action  Is  pending  to  estimate  the  market  value  of  the 
property,  and  upon  the  hearing  of  such  motion,  witnesses  may 
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be  required  to  attend  and  testify,  and  evideiMse  may  be  pro- 
duced in  the  same  manner  as  in  the  trial  of  civil  actions. 

[Cmirt  te  estimate  naitet  TataCy  when*]  Upon  the  hearing 
of  the  motion  the  court  shall  estimate  the  market  value  of 
the  property,  and  if  the  estimated  value  of  the  property  as 
made  by  the  court  exceeds  the  estimated  value  as  stated  in  the 
nndertaklngr,  a  new  undertaking  shall  be  filed  and  served  with 
the  market  value  determined  by  the  stated  value  therein  as 
the  estimated  vhue  of  the  property. 

History  I  Enacted  March  9,  1903,  Stats,  and  Amdts.  1908, 
p.  100. 

58  C.  356   (cited). 

I67»^.  JUSTIFICATION  OF  SUBETIES.  The  sureties 
shall  justify  upon  the  undertaking  as  required  by  section  one 
thousand  and  fifty-seven  of  the  Code  of  Civil  Procedure. 

Hifitorjri  Enacted  March  9.  1903,  Stats,  and  Amdts.  1903, 
p.  100. 

f«80.    WHEN    UNDEBTAKINO    BECOMES    EFFECTIYE. 

The  undertaking  shall  become  efPectlve  for  the  purpose  stated 
in  section  one  of  this  act,  ten  days  after  service  of  copy 
thereof  on  the  plaintiff,  unless  objection  to  such  undertaking 
is  made  as  in  this  act  provided,  and  in  case  objection  is  so 
made  to  the  undertaking  filed  and  served,  the  same  shall  be- 
come efTective  for  such  purpose  when  an  order  is  made  by 
such  court  approving  the  sureties,  when  the  surety  or  sureties 
are  objected  to,  or  affirming  the  estimate  of  the  value  of  prop- 
erty when  objection  is  made  thereto,  or  in  case  any  objection 
to  the  undertaking  is  sustained  by  the  court  when  a  new 
undertaking  is  filed  and  served  as  required  by  this  act,  to 
which  no  objection  is  made,  or  if  made  is  not  sustained  by  the 
court. 

History  I  Enacted  March  9,  1903,  Stats,  and  Amdts.  1903, 
p.  100. 

58  C.  366   (cited). 
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§«80H.  JUDGMENT  AGAINST  SURETIES  ON  BOND, 
WHEN.  If  judgment  be  rendered  in  said  action  that  the 
alleged  transfer  or  conveyance  was  made  to  hinder,  delay  or 
defraud  creditors,  then  judgment  shall  be  rendered  in  such 
action  without  further  proceeding  in  favor  of  plaintiff  and 
against  the  principal  and  sureties  on  said  undertaking  for 
the  sum  for  which  said  undertaking  was  executed  according 
to  the  conditions  thereof. 

Hlstoryi  Enacted  March  9.  1903,  Stats,  and  Amdts.  1903, 
p.  101. 
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TITLE  IX. 

OF  THE  EXECUTION  OP  THE  JUDGMENT  IN  CIVIL 

ACTIONS. 

Chapter  I.     The  Execution,  11681-713%. 

IL     Proceedings  Supplementary  to  the  Execution,  If  714- 
721. 


CHAPTER  I. 
THE   EXECUTION. 

f  681.     Witliln  what  time  execution  may  issue. 

f  682.  Who  may  issue  the  execution,  Its  form,  to  whom  di- 
rected, and  what  it  shall  require. 

i  683.     When  made  returnable. 

f  684.     Money  Judgments  and  others,  how  enforced. 

i  685.     Execution  after  five  years. 

1 686.  When  execution  may  issue  against  the  property  of  a 
party  after  his  death. 

I  687.     Execution,  how  and  to  whom  issued. 

I  688.  What  shall  be  liable  to  be  seized  in  execution.  Not  to 
be  affected  till  a  levy  is  made. 

I  689.     When  property  is  claimed  by  a  third  person.     Indemnity. 

I  610.     What  exempt  from  execution. 

i  691.     Writ,  how  executed. 

i  692.     Notice  of  sale  under  execution,  how  given. 

I  693.     Selling  without  notice,  what  penalty  attached. 

I  694.  Sales,  how  conducted.  Neither  the  officer  conducting  It 
nor  his  deputy  to  be  a  purchaser.  Real  and  personal 
property,  how  sold.  Judgment  debtor,  if  present,  may 
direct  order  of  sale,  and  the  officer  shall  follow  his 
directions. 

1695.  If  purchaser  refuses  to  pay  purchase-money,  what  pro- 
ceedings. 

f  696.     Officer  may  refuse  such  purchaser's  bid  after. 

1 697.  These  two  sections  not  to  make  officer  llal)]e  beyond 
a  certain  amount. 

I  C98.  Personal  property,  not  capable  of  manual  delivery,  how 
delivered  to  purchaser. 

f  699.  Personal  property  not  capable  of  manual  delivery,  how 
sold  and  delivered. 
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I  700.     Real  property,  sale  of.     Title  of  purchaser. 

f  700a    Sale  absolute  when,  when  subject  to  redemption. 

f  701.     Real  property  so  sold,  by  whom  It  may  be  redeemed. 

I  702.     When  It  may  be  redeemed,  and  redemption  money. 

i  708.  When  Judg'ment  debtor  or  other  redemptloner  may  re- 
deem. 

i  704.  In  cases  of  redemption,  to  w^hom  the  payments  are  to 
be  made. 

{  705.     What  a  redemptloner  must  do  In  order  to  redeem. 

i  706.  Until  the  expiration  of  redemption-time  court  may  re- 
strain waste  on  the  property.    What  considered  waste. 

I  707.     Rents  and  profits. 

S  708.  If  purchaser  of  real  property  be  evicted  for  irregulari- 
ties in  sale,  what  he  may  recover  and  from  whom. 
When  Judg'ment  to  be  revived.  Petition  for  the  pur- 
pose, how  and  by  whom  made. 

i  709.  Party  who  pays  more  than  his  share  may  compel  con- 
tribution. 

I  710.     Collection  of  moneys  from  judgment  debtoi'';  procedure. 

{  710[a].  Claim  and  release  of  property  held  under  execution; 
undertaking. 

§  710 Vi. Undertaking  by  party  claiming  property;  amount  of  and 
conditions  of. 

f  711.     Filing  and  service  of  undertaking. 

i  7111/4.  Exception  to  sureties;  how  made. 

i  712.     Justification  of  sureties;  approval  and  disapproval. 

I  7121)^.  New  undertaking:  when  to  be  given. 

fi  713.     Justification  of  sureties. 

{  713 ^.  When  undertaking  becomes  effectual. 

§681.    WITHIN  WHAT  TIME  EXECUTION  MAY  ISSUE. 

The  party  in  whose  favor  judgment  is  given  may,  at  any  time 
within  five  years  after  the  entry  thereof,  have  a  writ  of  exe- 
cution issued  for  its  enforcement. 

[Time  darinir  ifhieh  stayed  excluded  In  compntfng  time.] 
If,  after  the  entry  of  the  judgment,  the  issuing  of  execution 
thereon  is  stayed  or  enjoined  by  any  Judgment  or  order  of 
court,  or  by  operation  of  law,  the  time  during  which  it  is  so 
stayed  or  enjoined  must  be  excluded  from  the  computation  of 
the  five  years  within  which  execution  may  issue. 

Hlfltoo's  Enacted  March  11,  1872,  re-enactment  of  I  209  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8.  1901, 
Stats,  and  Amdts.  1900-1,  p.  152,  act  held  unconstitutional,  see 
lilstory,  $  5  ante;  amended  March  19,  1907,  Stats,  and  Amdts. 
1907,  p.  682,  Kerr's  Stats,  and  Amdts,  1906-7,  p.  464. 
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See  Kerr'B  Cyc.   C.   C.  P.  for  24  pars,   annotation. 


■ectloB. — 61  C.  145,  147  (construed);  81  C.  202.  203.  305. 
15  A.  S.  44.  22  P.  552.  553  (construed  and  applied);  86  C.  274.  278. 
21  A.  S.  37.  24  P.  1011  (construed  with  1685  post);  86  C.  384. 
385,  3S6,  21  A.  S.  50.  24  P.  1057.  1058  (construed);  92  C.  393.  397. 
28  P.  443  (construed  and  applied);  94  C.  217.  220,  223,  28  A.  S. 
115.  29  P.  627,  628  (construed  with  other  sections);  31  P.  367 
(erroneously  cited  for  I  592,  concerning  waiver  of  Jury);  99  C  278. 
283.   33  P.   878   (cited  with  i  942  post) ;   99  C.   167,   171.   37   A.   S.   45, 

33  P.  864  (construed);  107  C.  130.  132.  40  P.  108  (construed);  111 
a  358.  362.  43  P.  965  (construed);  114  C.  542.  547.  55  A.  S.  86.  46 
P.  609  (construed);  137  C.  307,  311,  70  P.  171  (construed  In  dls.  op. 
with  I  209  of  Practice  Act);  138  C.  183,  193.  194,  94  A.  S.  28.  71 
P.  93  (construed) ;  146  C.  789.  742,  81  P.  128  (construed  with  ||  683. 
688  post);  151  C.  488,  491,  91  P.  330  (construed  as  restricting  abso- 
lute rie:ht  to  execution  to  five  years  after  entry  of  Judgment); 
1  C.  A.  435,  436,  82  P.  390  (construed  with  ||  671,  685 — execution 
may  issue  on  Judgment  rendered  though  not  entered);  82  F.  89,  92 
(cited). 

Practice  Act  §  209. — 3  C.  212,  214.  215  (cited  with  other  sections) ; 
12  C.  467.  468  (cited  with  other  sections);  20  C.  60,  55  (cited  with 
other  sections) ;  22  C.  647.  660  (construed) ;  28  G.  68.  70  (construed) ; 
28  C.  416.  418  (cited  with  other  sections);  30  C.  621,  622  (construed); 

34  C.  611,  614  (cited);  37  C.  11,  13  (cited  with  other  sections  of 
Practice  Act);  37  C.  121,  146,  99  A.  D.  256  (cited  with  other  sections 
of  Practice  Act  In  dis.  op.)^  137  C.  807,  311,  70  P.  171  (referred 
to  in  dls.  op.). 

As  to  deposit  in  court  to  apply  on  satisfaction  of  Judgment,  see 
Kerr's  Cyc.  C.  C.  P.  $  500  and  note. 

As  to  ejectment  by  purchaser  under  execution  sale,  defenses 
against,  etc.,  see  84  A.  D.  570-573. 

As  to  entry  of  Judgment  distinguished  from  rendition  of  Judg- 
ment,  see  Kerr's  CTyc.  C.  C.  P.  S  d89  and  note. 

As  to  entry  of  Judgment  to  precede  appeal,  see  Kerr's  Cyc.  C.  C 
P.  i  939  and  note. 

As  to  extension  of  time  for  execution,  see  Kerr's  Cyc.  C.  C.  P. 
f  685  and  note. 

As  to  Judgment  against  executor  or  administrator — Execution  not 
to  issue  on.  see  Kerr's  Cyc.  C.  C.  P.   i  1504  and  note. 

As  to  levy  of  execution,  see  Kerr's  Cyc.  C.  C.  P.  §  688  and  note. 

As  to  lien  of  Judgment  ordered  continued  in  force  by  levy  of 
execution,  see  99  A.  D.  267-271. 

As  to  proceeding  supplementary  to  execution,  see  Kerr*s  Cyc. 
C.   C.   P.    if  714-720  and  notes. 

As  to  receiver  In  proceedings  in  aid  of  execution,  see  Kerr's 
Cyc.  C.  C.  P.  I  564  subd.  4  and  note. 
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As  to  satisfaction  of  judgrment  out  of  attached  property,  see 
Kerr's  Cyc.  C.  C.  P.  |  550  and  note. 

As  to  stay  of  execution  upon  appeal,  see  Kerr's  Cyc.  C.  C.  P. 
H  942-945  and  notes. 

As  to  time  of  Issuance  of  execution,  see  21  Cent.  Dig.  col.  497. 
H  164-170:  8  PI.  &  Pr.  343-36.3. 

As  to  variance  between  Jud^rment  and  execution,  see  13  A.  D. 
201-203. 

%  682.  WHO  MAT  ISSUE  THE  EXECUTION,  ITS  FORM, 
TO  WHOM  DIRECTED,  AND  WHAT  IT  SHALL  REQUIRE. 

The  writ  of  execution  must  be  Issued  in  the  name  of  the 
people,  sealed  with  the  seal  of  the  court,  and  subscribed  by 
the  clerk,  and  be  directed  to  the  sheriff,  and  it  must  Intelli- 
gibly refer  to  the  Judgment,  stating  the  court,  the  county 
where  the  judgment-roll  is  filed,  and  If  it  be  for  money,  the 
amount  thereof,  and  the  amount  actually  due  thereon,  and 
if  made  payable  In  a  specified  kind  of  money  or  currency,  as 
provided  in  section  six  hundred  and  sixty-seven,  the  execu- 
tion must  also  state  the  kind  of  money  or  currency  in  which 
the  judgment  is  payable,  and  must  require  the  sheriff  sub- 
stantially as  follows: 

1.  If  It  be  against  the  property  of  the  Judgment  debtor.  It 

must  require  the  sheriff  to  satisfy  the  judgment,  with  interest, 
out  of  the  personal  property  of  such  debtor,  and  if  sufficient 
personal  property  cannot  be  found,  then  out  of  his  real  prop- 
erty; or  if  the  judgment  be  a  lien  upon  real  property,  then 
out  of  the  real  property  belonging  to  him  on  the  day  when  the 
judgment  was  docketed,  or  at  any  time  thereafter;  or  if  the 
execution  be  issued  to  a  county  other  than  the  one  in  which 
the  judgment  was  recovered,  on  the  day  when  the  transcript 
of  the  docket  was  filed  in  the  office  of  the  recorder  of  such 
county,  stating  such  day,  or  any  time  thereafter; 

2.  If  It  he  against  real  or  personal  property  In  the  hands  of 
the  personal  representa tires,  heirs,  devisees,  legatees,  tenants, 
or  trustees,  it  must  require  the  sheriff  to  satisfy  the  judgment, 
with  interest,  out  of  such  property; 

3.  If  It  be  against  the  person  of  the  Judgment  debtor,  it 

must  require  the  sheriff  to  arrest  such  debtor  and  commit  him 
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to  the  jail  of  the  county  until  he  pay  the  Judgment,  with  Inter- 
est, or  be  discharged  according  to  law; 

4.  If  it  be  Issued  on  a  JadgmeBt  made  fuiyable  Id  a  specified 
kind  of  money  or  currency,  as  provided  in  section  six  hundred 
and  sixty-seven,  it  must  also  require  the  sheriff  to  satisfy  the 
same  in  the  kind  of  money  or  currency  in  which  the  judgment 
is  made  payable,  and  the  sheriff  must  refuse  payment  in  any 
other  kind  of  money  or  currency;  and  in  case  of  levy  and 
sale  of  the  property  of  the  judgment  debtor,  he  must  refuse 
payment  from  any  purchaser  at  such  sale  in  any  other  kind 
of  money  or  currency  than  that  specified  In  the  execution. 
The  sheriff  collecting  money  or  currency  in  the  manner 
required  by  this  chapter,  must  pay  to  the  plaintiff  or  party 
entitled  to  recover  the  same,  the  same  kind  of  money  or  cur- 
rency received  by  him,  and  in  case  of  neglect  or  refusal  so  to 
do,  he  shall  be  liable  on  his  ofiiical  bond  to  the  judgment  cred- 
itor in  three  times  the  amount  of  the  money  so  collected; 

5.  If  it  be  for  the  delivery  of  tke  possession  of  real  or  per- 
sonal property,  it  must  require  the  sheriff  to  deliver  the 
possession  of  the  same,  describing  it,  to  the  party  entitled 
thereto,  and  may,  at  the  same  time  require  the  sheriff  to  satisy 
any  costs,  damages,  rents,  or  profits  recovered  by  the  same 
Judgment,  out  of  the  personal  property  of  the  person  against 
whom  it  was  rendered,  and  the  value  of  the  property  for 
which  the  Judgment  was  rendered  to  be  specified  therein  if  a 
delivery  thereof  cannot  be  had;  and  if  sufficient  personal 
property  cannot  be  found,  then  out  of  the  real  property,  as 
provided  in  the  first  subdivision  of  this  section. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  with  addition 
of  I  210  Practice  Act;  amended  by  Code  Commission,  Act  March 
8.  1901,  Stats,  and  Amdts.  1900-1,  p.  152,  act  held  unconstitu- 
tional, see  history,  8  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation. 

C«»4e  acetion. — 53  C.  557,  568  (construed  with  |  684  post) :  79  C. 
600,  601.  21  P.  954  (construed);  94  C.  217,  220,  28  A.  S.  115.  29  P. 
627.  628  (construed);  119  C.  192,  194,  48  P.  56,  51  P.  195  (construed 
with  other  sections):  121  C.  194.  197,  53  P.  563  (cited  with  other 
sections);  121  C.  839,  342,  53  P.  812  (construed);  60  P.  981  (execution, 
when  void  for  want  of  proper  signature);  130  C.  597,  599,  80  A.  S. 

521 


i  682  CODE   OF   CIVIL   PROCEDl'HE.         [Ptll.Tit.IX. 

150.  62  P.  1062  (construed  with  %  684  post) ;  131  C.  527.  529,  82 
A.  S.  389,  63  P.  847  (construed);  131  C.  597,  600,  63  P.  921,  922 
(subd.  1  construed):  137  C.  201.  203.  69  P.  984  (cited  with  {684 
post);  140  C.  190.  194,  73  P.  816  (cited  as  to  holding  in  Newmark 
vs.  Chapman,  53  C.  557);  145  C.  548,  552.  554,  79  P.  68  (construed 
with    S  726   post). 

Practice   Act   S  210. — 7   C.   568,   571    (cited   with   other  sections) ; 
11  C.  262,  277  (cited  with  other  sections);  24  C.  147,  149  (construed 
with  other  sections);  86  C.  159,  166,  167  (cited  with  other  sections);    * 
37   G.   121.   131,  132,   99  A.   D.   256   (construed  with  other  sections); 
39  C.  137,  144  (construed  with  other  sections). 

As  to  authority  of  sheriff  in  foreclosure  proceedings,  see  Kerr's 
Cyc.  C.  C.  P.  §  726  and  note. 

As  to  contempt  in  interfering  with  execution,  see  Kerr's  Cyc. 
C.   C.   P.    fi§  1209.   1210  and   notes. 

As  to  execution  in  foreclosure  proceedings,  see  Kerr's  Cyc.  C.  C. 
P.    f  726  and  note. 

As  to  execution  in  Justices'  courts,  contents  of,  see  Kerr's  Cyc. 
C.  C.  P.  i  902  and  note. 

As  to  form  and  requisites  of  execution,  see  21  Cent.  Dig.  col. 
447.   88144-207. 

As  to  issuing  execution,  effect  of,  lien  of  Judgment,  etc.,  see 
51  A.   D.   166,    99  A.  D.   267-271. 

As  to  judgment  a  lien,  see  Kerr's  Cyc.  C.  C.  P.  81  671,  674  and 
notes. 

As  to  judgment  in  alternative,  see  Keir's  Cyc.  C.  C.  P.  8  667 
and  note. 

As  to  Judgment  payable  in  specific  kind  of  money,  see  Kerr's 
Cyc.   C.  C.   P.   8  667  and  note. 

As  to  kinds  of  property  liable  to  levy  on  execution,  see  Kerr's 
Cyc.   C.  C.  P.   8  688  and  note. 

As  to  levy  of  execution  without  process  being  a  misdemeanor, 
see  Kerr's  Cyc.  Pen.  C.  8  146  and  note. 

As  to  levying  under  execution,  see  Kerr's  Cyc.  C.  C.  P.  88  688, 
691  and  notes. 

As  to  money  judgment,  how  enforced,  see  Kerr's  Cyc.  C.  C.  P. 
8  684  and  note. 

As  to  money  Judgment  in  divorce  action,  sale  of  property  by 
writ  of  execution  affording  ample  and  sufficient  remedy  therefor, 
see   Kerr's   Cyc.    C.    C.    P.    8  684   and   note   par.    8. 

As  to  nature  and  essentials  of  execution,  see  21  Cent.  Dig.  col. 
273,   8§  1-48;   8   PI.   &  Pr.   390  et  seq. 

As  to  notice  of  sale  of  real  property  on  execution,  see  Kerr's 
Cyc.  C.  C.  P.  8  692  and  note. 

As  to  presumption  that  order  of  sale  was  certified  or  attested 
to  by  clerk,  see  Kerr's  Cyc.  C.  C.  P.   8  1963  subd.  16  and  note. 
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As  to  property  leviable  upon  under  execution,  see  ante  f  542 
and  note;  Kerr's  Cyc.  0.  C.  P.  f  688  and  note. 

As  to  provisional  remedy  of  attachment  to  obtain  security  Tor 
satisfaction  of  judsrment,  purpose  of,  see  Kerr's  Cyc.  C  O.  P. 
f  SS7  and  note. 

As  to  re-entry  upon  property  after  Judgment  or  process  dis- 
possessins,  see  Kerr's  Cyc.  C.   C.   P.   1 1210  and  note. 

As  to  variance  between  execution  and  Judgment,  in  general,  see 
13  A.  T>.   201-203. 

As  to  who  has  authority  to  issue  execution,  see  21  Cent.  Dig. 
col.  448.   f$14&-147;  8  PI.  A  Pr.  380. 

i  <8S.  WHEN  MADE  RETUKNABLE.  The  execution  may 
be  made  returnable,  at  any  time  not  less  than  ten  nor  more 
than  sixty  day^s  after  its  receipt  by  the  sheriff,  to  the  clerk 
with  whom  the  Judgment-roll  is  filed.  When  the  execution  is 
returned,  the  clerk  must  attach  it  to  the  Judgment-roH.  It  any 
real  estate  be  letied  upon,  the  clerk  must  record  the  execution 
and  the  return  thereto  at  large,  and  certify  the  same  under 
his  hand  aa  true  copies,  in  a  book  to  be  called  the  "  execution 
book/'  which  book  must  be  indexed,  with  the  names  of  the 
plalntiffB  and  defendants  in  execution  alphabetically  arranged, 
and  kept  open  at  all  times  during  office  hours  for  the  inspec- 
tion of  the  public,  without  charge.  It  Is  eTldence  of  the  con- 
tents of  the  originals  whenever  they,  or  any  part  thereof,  may 
be  destroyed  or  mutilated. 

History  I  ESnacted  March  11,  1872,  re-enactment  of  I  212  Prac- 
tice Act,  adding  all  after  first  sentence. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

94  C.  217.  220,  223,  28  A.  S.  115.  29  P.  627,  628  (construed):  146 
C.  739,   742,  81  P.   128   (construed  with  |  681  ante). 

As  to  amending  return  of  writ  of  execution,  see  13  A.  D.  173-181. 

As  to  execution  sale  after  return  day,  see  15  A.  I).  522,  523; 
76  A.   D.   83-89;   28  A.  S.   120.   121. 

As  to  liability  of  officer  for  failure  to  return  execution,  see 
notes  13  A.  D.  173-181,  25  A.  D.  671-575. 

As  to  liability  of  sheriff  for  failing  to  make  service  without  delay, 
see  Kerr's  Cyc.   Pol.  C.  i  4179  and  note. 

As  to  power  of  officer  to  sell  property  after  return  day  of  execu- 
tion, see  notes  15  A.  D.  622;  76  A.  D.  83;.  28  A.  S.   120. 

As  to  return,  grenerally,  see  21  Cent.  Dig.  col.  1815,  f  {  999-1063. 

As  to  rule  at  common  law  and  modification  thereof  by  statute, 
see  post  I  688  and  note  pars.  11-13. 

Aa  to  sale,  effect  of  by  relation,   pee  note  15  A.   D.   248-251. 

As  to  sherifTs  return  as  evidence,   see  note  43  A.  D.   531. 
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§684.  MONET  JUDGMENTS  AND  OTHERS,  HOW  EN- 
FOBCED.  When  the  judgment  is  for  money,  or  the  possession 
of  real  or  personal  property,  the  same  may  be  enforced  by  a 
writ  of  execution;  and  if  the  judgment  direct  that  the  defend- 
ant be  arrested,  the  execution  may  Issue  against  the  person  of 
the  judgment  debtor,  after  the  return  of  an  execution  against 
his  property  unsatisfied  in  whole  or  part; 

When  the  judgment  reqnires  the  sale  of  property,  the  same 
may  be  enforced  by  a  writ  reciting  such  judgment,  or  the 
material  parts  thereof,  and  directing  the  proper  officer  to 
execute  the  Judgment,  by  making  the  sale  and  applying  the 
proceeds  in  conformity  therewith; 

When  the  judgment  requires  the  performance  of  any  other 

act  than  as  above  designated,  a  certified  copy  of  the  judgment 
may  be  served  upon  the  party  against  whom  the  same  is  ren- 
dered, or  upon  the  person  or  officer  required  thereby  or  by 
law  to  obey  the  same,  and  obedience  thereto  may  be  enforced 
by  the  court. 

History;  Enacted  March  11,  1872,  re-enactment  with  addi- 
tions of  S  213  Practice  Act;  amended  March  24,  1874,  Code  Amdts. 
1873-4.   p.   321. 

See  Kerr's  Cyc.  C.  C.  P.  for  20  pars,  annotation. 

Code  flection.— 53  C.  557,  558,  559  (construed);  67  C.  8.  9,  10 
(cited  with  other  sections) ;  62  C.  623.  630  (construed  with  $  726 
post);  72  C.  259,  263,  264,  13  P.  687,  689  (construed);  76  C.  413.  414. 
17  P.  546  (construed  and  applied);  76  C.  537,  542,  9  A.  S.  245,  18 
P.  658,  660  (construed);  90  C.  181,  185,  27  P.  39  (construed);  93 
C.  139,  143,  28  P.  813,  814  (construed);  94  C.  217,  220,  223.  28  A.  S. 
115,  29  P.  627,  628  (construed);  101  C.  200.  204,  35  P.  557  (con- 
strued); 119  C.  192,  197,  48  P.  56.  51  P.  195  (construed) ;  121  C.  194, 
197,  53  P.  563  (cited  with  other  sections);  121  C.  339,  342.  53  P. 
812  (construed  with  {  682  ante) ;  130  C.  597.  599,  80  A.  S.  150,  62 
P.  1062  (construed);  137  C.  84,  87,  69  P.  833  (cited);  137  C.  201, 
203,  69  P.  984  (cited);  140  C.  190,  194,  43  P.  816  (cited  as  to  hold- 
ing In  Newmark  vs.  Chapman,  53  C.  557);  145  C.  548,  554,  79  P. 
68  (cited  with  |  726  post);  1  C.  A.  733,  737.  82  P.  1116  (dissimilarity 
between  authority  and  duty  of  sheriff  under  this  section,  and  in 
executing  an  order  for  the  sale  of  property  In  satisfaction  of  a 
lien  thereon). 

Practice  Act  §  213. — 30  C.  367,  371  (construed) ;  70  C.  296.  301, 
11  P.  820  (citing  $  189  of  the  Practice  Act  of  1850). 

524 


Ch.  I.]  AFTER  FIVE  YEARS.  I  685 

Am  to  arrest  and  ball,  aee  Kerr's  Cyc.  C.  C.  P.  1 478  et  seq. 
and   notes. 

As  to  contempt  In  rescuing  property  in  custody  of  officer,  held 
under  process,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  f  1209  subd.  7  and 
note. 

As  to  defects  in  execution,  effect  of,  see  Kerr's  Cyc.  C.  C.  P. 
I  682  and  note  par.  5. 

As  to  execution  against  the  person  and  discharge  of  prisoner,  see 
Kerr's  Cyc.   C.  C.  P.   H  1143-1154  and  notes. 

As  to  money,  how  computed  and  stated  in  Judgment,  aee  Kerr's 
Cyc.   Pol.  C.  i  3274  and  note. 

As  to  performance  of  act,  enforcing  obedience  of  judgment  for, 
see  Kerr's  Cyc.  C.  C.  P.  1 1209  et  seq.  and  notes. 

As  to  persons  confined  in  jail  on  execution  issued  in  civil  action. 
discharge  of  prisoner,  etc,  see  Kerr's  Cyc.  C.  C.  P.  ||  1143-1154  and 
notes. 

As  to  receiver,  duty  of  for  purposes  of  carrying  Judgment  into 
effect,  see  Kerr's  Cyc.  C.  C.  P.  f  564  and  note. 

Am  to  re-entry  after  dispossession  being  contempt,  see  Kerr's 
Cyc.  C.   C.  P.  1 1210  and  note. 

As  to  rendition  after  dispossession,  as  contempt,  see  Kerr's  Cyc. 
C.  C.  P.  I  1210  and  note. 

As  to  sales  of  property  under  execution  at  public  auction,  see 
Kerr's  Cyc.  C.  C.  P.  |  694  and  note. 

As  to  satisfaction  of  Judgment  out  of  attached  property,  duty  of 
sheriff,  etc.,  see  Kerr's  Cyc.  C.  C.  P.   |  550  and  note. 

As  to  Street  Improvement  Act,  provisions  relating  to  sale  on 
execution,  analogous  to  provisions  for  foreclosure  of  mortgage  upon 
real  property,  see  Kerr's  Cyc.  C.  C.  P.  I  726  and  note. 

As  to  writ  of  possession,  see  Kerr's  Cyc.  C.  C.  P.  1 380  and 
note;  also  15  A.  S.  56-61. 


f  08&.  EXECUTION  AFTER  FIVE  TEARS.  In  all  cases, 
the  judgment  may  be  enforced  or  carried  into  execution  after 
the  lapse  of  five  years  from  the  date  of  its  entry,  by  leave  of 
the  court,  upon  motion,  or  by  Judgment  for  that  purpose, 
founded  upon  supplemental  pleadings; 

[Ifot  to  reTiie  Judgment  for  money]  but  nothing  in  this  sec- 
tion shall  be  construed  to  revive  a  judgment  for  the  recovery 
of  money  which  shall  have  been  barred  by  limitation  at  the 
time  of  the  passage  of  this  act. 

Hfstovyi  Enacted  March  11,  1872,  founded  on  f  214  Practtcci 
Act;  amended  March  9,  1896,  Stats,  and  Amdts.  1895,  p.  88. 
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See  KeiT*8  Cyc.  C.  C.  P.  for  18  pars,  annotation. 

Code  aectlon. — 61  C.  145,  147  (construed);  81  C.  202.  203,  204,  15 
A.  S.  44.  22  P.  652.  553  (construed  and  applied);  86  C.  274.  278,  21 
A.  S.  37,  24  P.  1011  (construed);  86  C.  384,  S85,  21  A.  8.  50,  24  P. 
1057,  1058  (construed);  121  C.  28.  29.  30,  66  A.  S.  20.  53  P.  431  (con- 
strued and  applied);  137  C.  87.  38,  69  P.  619,  620  (applied):  145  C. 
529.  531.  532.  78  P.  1038  (construed  and  applied);  151  C.  432.  438, 
434.  436,  90  P.  1062  (construed  with  i  686 — ^history) ;  151  C.  488. 
490,  491,  492,  493.  494,  496,  496.  91  P.  330  (construction— history — 
application  to  existing  money  Judgments — ^procedure);  151  C.  497. 
498.  91  P.  334  (construed — application  to  existing  money  Judgments) ; 
1  C.  A.  435,  437.  82  P.  390  (construed  with  H  671.  681— execution 
may  issue  on  Judgment  rendered  though  not  entered) ;  1  C.  A. 
479,  481.  82  P.  689  (enforcement  of  money  Judgment);  2  C.  A.  659. 
662,  84  P.  466.  468  (giving  new  life  to  Judgment);  3  C.  A.  81,  82. 
84  P.  443  (construed  with  {  925  post  as  <iot  authorizing  inde- 
pendent action  on  Judgment  of  Justices'  court  after  lapse  of  five 
years);  6  C.  A.  586,  687.  92  P.  667  (referred  to);  150  F.  759,  760, 
761  (distinction  between  remedy  to  enforce  dormant  Judgment  and 
action   upon  the  Judgment). 

Practice  Act  §  214. — 8  C.  512,  513  (construed);  17  C.  270.  271 
(construed);  22  C.  647,  650  (construed);  29  C.  227,  229  (construed): 
37  C.  11,  13,  14,  15  (construed  with  other  sections  of  Practice 
Act);  37  C.  121,  135,  146.  99  A.  D.  256  (construed). 

As  to  action  maintainable  upon  domestic  Judgment,  although 
time  within  which  execution  might  issue  has  expired,  see  Kerr's 
Cyc.   C.   C.  P.   {  681  and  note  par.  3. 

As  to  actions  not  to  abate  by  death  or  disability  of  party,  see 
Kerr's  Cyc.  C.  C.  P.  i  385  and  note. 

As  to  writ  of  scire  facias  abolished,  see  Kerr's  Cyc.  C.  C.  P. 
I  802  and  note. 

§686.  WHEN  EXECUTIOK  MA¥  ISSUE  AGAINST  THE 
PKOPEBTY  OF  A  PARTY  AFTEE  HIS  DEATH.  Notwith- 
standing the  death  of  a  party  after  the  judgment,  execution 
thereon  may  be  issued,  or  it  may  be  enforced,  as  follows: 

1.  In  case  of  the  death  of  the  Judgment  creditor,  upon  the 
application  of  his  executor  or  administrator,  or  successor  in 
Interest; 

2.  In  case  of  the  death  of  the  Judgment  debtor,  if  the  judg- 
ment be  for  the  recovery  of  real  or  personal  property,  or  the 
enforcement  of  a  lien  thereon. 

HIatoryt  Bnacted  March  11,  1872,  founded  on  |  215  Practice 
Act. 
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See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

Code  section.— 188  C.  257.  259,  71  P.  S34  (construed  with  $  1505 
poet);  161  C.  432,  433,  436,  90  P.  1062  (purpose  of  provision). 

Practice  Act  §  215.— 29  C.  359,  368,  87  A.  D.  49  (construed) ;  37 
C.   11,   14   (cited  with  other  sections). 

As  to  death  of  party — ^After  verdict  and  before  judgment,  judg- 
ment not  a  lien  on  real  property,  but  payable  in  course  of  admin- 
istration of  estate,  see  Kerr's  Cyc.  C.  C.  P.  §  669  and  note. 

A8  to  execution  not  issuable  for  deflciency  judgment  in  action  of 
foreclosure  as  against  property  of  an  estate,  where  conveyance 
was  made  by  testator  prior  to  decease,  see  Kerr's  Cyc.  C.  C.  P. 
1 1505   and   note. 

As  to  execution  not  issuing  upon  judgment  against  executor  or 
administrator,  see  Kerr's  Cyc.  C.  C.  P.  i  1504  and  note. 

As  to  execution  not  to  issue  after  death,  see  Kerr's  Cyc.  C.  C. 
P.  i  1505  and  note;  see  also  21  Cent.  Dig.  coi,  472,  §§154-158. 

As  to  execution  upon  interest  of  heir  or  legatee,  see  44  A.  D. 
338-340. 


§687.    EXECUTION,    HOW    AND    TO    WHOM    ISSUED. 

Where  the  execution  U  against  the  property  of  the  judgment 
debtor,  it  may  be  issued  to  the  sheriff  of  any  county  in  the 
state. 

Wkere  it  requires  the  delivery  of  real  or  personal  property, 

it  must  be  issued  to  the  sheriff  of  the  county  where  the  prop- 
erty, or  some  part  thereof,  is  situated. 

[BeqnMng  sale  or  dellrery  of  real  property.]  If  the  judg- 
ment directs  or  authorizes  the  issuing  of  any  process  requir- 
ing the  sale,  or  the  delivery  of  possession  of,  or  otherwise 
affecting  specific  real  property,  which  is  then,  or  subse- 
quently becomes,  a  part  of  a  county  other  than  that  in  which 
such  judgment  was  entered,  such  process  may  be  issued  to, 
and  executed  by,  the  sheriff  of  such  other  county,  as  to  the 
property  situate  therein. 

[ExecutloBs  to  different  counties.]  Executions  may  be 
issued  at  the  same  time  to  different  counties. 


t  Enacted  March  11,  1872.  re-enactment  of  %  216  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  168,  act  held  unconstitutional,  see 
history,  16  ante;  amended  March  19,  1907,  Stats,  and  Amdts. 
1907,  p.  688.  Kerr's  Stats,  and  Amdts.  1906-7,  p.  454. 
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See  Kerr'a  Cyc.  C.  C.  P.  for  i  pare.  LnnotBtlon. 

Ah  to  execution  upon  property  of  judKment  debtor.  In  geneni. 
Irectlon  to  shertff.  etc.,  see  Kerr's  Cyc  C.  C.  P.  i  6S2  and  note. 

Aa  to  form  of  execution,  see  Kerr's  Cyc.  C.  C.  P-  I  «82  and  note. 

Ab  to  proceas  of  superior  court  extending  to  all  parts  of  atate, 
oe  Kerr'a  Cyc.  C.  C.  P.  I  78  and  note, 

1688.  WHAT  SHALL  BE  LIABLE  TO  BE  SEIZED  IN 
SXECUTIOK.  NOT  TO  BE  AFFECTED  TILL  A  LEVY  IS 
lABE.  All  eoodB,  chattels,  Tnoneya.  and  otber  property,  both 
eat  and  personal,  or  any  Interest  therein,  of  the  judgment 
lebtor,  not  exempt  by  law.  and  all  property  and  rishts  at 
iroperty  seized  and  held  under  atLachment  tn  the  action,  are 
lable  to  execution. 

Shares  and  InttM'egts  In  any  corporation  or  company,  and 
lebte  and  credits,  and  all  otber  property,  both  real  and  per* 
lonal,  or  any  Interest  In  either  real  or  personal  property,  and 
ill  other  property  not  capable  of  manual  delivery,  may  be 
evied  upon  or  released  from  levy  In  llhe  manner  as  like 
iroperty  may  be  attached  or  released  from  attachment. 

Sold  dnsl  muBt  be  returned  by  the  officer  as  bo  [much] 
noney  collected  at  Its  current  value,  without  exposing  the 
ame  to  sale.  Until  a  levy,  property  Is  not  affected  by  the 
zecntlon. 

niMem  Enacted  March  II.  1S7Z.  re-enactment  of  |  217  Prac- 
Ice  Act  as  amended  1IE4  (fltata.  1SE4.  p.  84):  amended  by  Code 
lommisalon.  Act  March  8.  IBOI.  Stata  and  AindtB,  1»00-I,  p.  lea, 
ct  held  unconstitutional,  see  history.  {B  ante:  amended  March 
9.  190T,  Stats,  and  Amdta.  1807,  p.  883.  Kerr's  Stata.  and  Amdta. 
908-7,  p,   454. 

See  Kerr's  Cyc.  C.   C.   P.   for  58  pars,   annotation. 

Code  HetloB. — M  C.  828.  331  <conBtrued):  S4  C.  338,  34^.  3S  A.  R. 
0  (cited— trover  for  "shares  of  Block"):  57  C.  5211.  r,22.  40  A.  R. 
M  (construed  and  applied);  58  C.  373.  376  (construed):  85  C.  301. 
(B.  4  P.  17.  18  (construed):  72  C.  6S.  TO.  1  A.  S.  34.  13  P.  73.  76 
construed  with  1  550  ante) :  77  C.  640.  855.  IS  P.  150.  152.  20  P. 
IT  (conalrued):  !*4  C.  217.  221.  28  A.  S.  115.  29  P.  827  (construed); 
9  C.  182.  105.  IT  A.  S.  42.  S3  P,  T94,  79b.  !1  U  ]>S  (construnt  and 
.pplled):  100  C.  32£,  321.  38  A.  8.  S9«,  34  P.  Hi  (construed  In  dia. 
ip.):  101  C.  224.  227.  35  P.  781  (conatrued):  118  C.  100,  101  (errooe- 
ualy  cited  for  1(88):  GO  P.  312  (correct  cltatlonl:  Its  C.  192.  194. 
96.  196,  48  P.  50,  51  P.  195  (conatrued  and  applied);  122  C.  94,  97, 
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a  A.  S.  25.  54  P.  529  (construed);  131  C.  85,  89,  63  P.  153  (con- 
strued and  applied);  133  C.  315.  317.  85  A.  S.  171.  65  P.  622  (con- 
ftrued);  188  C.  183,  194,  94  A.  S.  28.  71  P.  93  (cited  with  other 
i>;  146  C.  7S9.  742,  81  P.  128  (construed  with  |  681  ante). 
Art  S217.-->6  C.  195,  196,  66  A.  D.  501  (construed);  7 
C.  1S7,  203.  204  Cconstrued) ;  IS  C.  15,  22  (cited  with  other  sections) ; 
34  C.  81.  87  (construed  and  applied);  34  C.  601.  607.  94  A.  D.  707 
(ooAstrued  witti  other  sections  and  applied);  37  C.  121,  146,  99 
A  D.  2S€  Ccited  with  other  sections  of  Practice  Act  In  dis.  op.); 
39  C.  137,  144  <conatn]ed);  54  C.  339.  342,  35  A.  R.  80  (cited);  54  C. 
452.  459  (construed):  70  C.  296,  301,  11  P.  820  (citing  1184  of  the 
Practice  Act  of  1850);  119  C.  192.  196,  48  P.  56.  51  P.  196  (last  sen- 
toice  of  section,  as  to  "gold  dust,"  has  no  application  to  levy  on 
land). 

Ai  to  co-oi>eratlve  business  associations,  execution  against  mem- 
bere  thereof,  etc..  see  Kerr's  Cyc.  C.  C.  I  653f  and  note. 

As  to  cropper's  Interest,  when  not  subject  to  execution  and  sale, 
tee  51  A.  I>.   410. 

As  to  crops,  levy  on.  in  general,   sufficiency  of  sheriflT's  posses- 
sion of.  etc.,  see  23  L«.  258-263. 

As  to  equity  of  redemption,  sale  of  under  execution,  see  11  A.  D. 
191-198. 

As  to  estates  at  will,  as  chattel  interest,   not  liable  as  such   to 
sale  on  execution,  see  Kerr's  Cyc.  C.  C.  S  765  and  note. 

As  to   execution   upon  goods  in   transit,   effect  of  upon   right  of 
Btoppase.  see  Kerr's  Cyc.  C.  C.  i  8076  and  note  pars.  28-36. 

As  to  exemption,  generally,   see  Kerr's  Cyc.   C.  C.   P.   fi  690  and 
note. 

As  to   exemption  of  franchise  of  corporation,   see  15   A.    D.   595, 


As  to  expectant  and  contingent  interests  In  real  property,  sub- 
ject to  levy  on  execution,  see  23  L.   642-649. 

As  to  franchise,  judicial  sale  of,  see  20  L.  737-740. 

As  to  franchise  of  corporations,  sale  of  under  execution,  see  Kerr's 
Cyc.  C.  C.  I  388  and  note. 

As  to  freehold  chattels  real,  etc..  see  Kerr's  Cyc.  C.  C.  I  765  and 
note. 

As  to  good-will,  see  Kerr's  Cyc.  C.  C.  11  992,  993  and  notes. 

As  to  homeetead,  effect  of  levy  of  execution  before  declaration 
thereof,  see  Kerr's  Cyc.  C.  C.  f  1241  and  note  par.  11. 

As  to  homestead  exemption,  see  Kerr's  Cyc.  C.  C.  P.  f  690  and 
note  pars.  55-61;  also  Kerr's  Cyc.  C.  C.  Sf  1241-1261  and  notes. 

As  to  homestead,  when  subject  to  sale  on  execution,  see  Kerr's 
Cyc  C.  C.  S  1241  and  note. 

As  to  interest  of  heir,  legatee,  or  devisee,  when  subject  to  exe- 
cution, see  44  A.  D.  338. 

As  to  Judgment  against  vessels,  etc.,  sale  on  execution,  etc.,  see 
Kerr's  Cyc.  C.  C.  P.  i  824  and  note. 
Kerr's  C  C.  P.— 34  529 
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As  to  Judgment,  whether  may  be  sold  under  execution,  see  92 
A.  D.  416. 

As  to  Justice's  judgment,  mode  prescribed  by  statute  for  con- 
stituting lien  upon  lands,  see  Kerr's  Cyc.  C.  C.  P.  i  900  and  note. 

As  to  levy,  in  general,  see  ante  {542  and  note. 

As  to  levy  of  writ  of  attachment,  see  Kerr's  Cyc.  C.  C.  P-  I  542 
and  note. 

As  to  lien  of  Judgment,  when  commences,  continuance  of,  etc.. 
see  Kerr's  Cyc.  C.  C.  P.  IS  671-674  and  notes. 

As  to  limitations  upon  right  of  levy  of  execution  upon  mortgaged 
property,  see  Kerr's  Cyc.  C.  C.  S  2969  and  note. 
As  to  money  in  officer's  hands  whether  subject  to  execution,  see 
56  A.  D.  264.  266. 

As  to  mortgaged  property  leviable  upon  under  execution,  see 
Kerr's  Cyc.  C.  C.  S  2968  and  note. 

As  to  partner's  individual  property,  whether  leviable  upon  for 
fraud  of  copartner,  see  26  L.  646. 

As  to  partnership  property,  levy  upon  for  debt  of  partner,  see 
46  L..  481-501. 

As  to  partnership  real  estate,  execution  against,  see  28  L.  173, 
174. 

As  to  patent  right,  levy  of  execution  upon,  etc.,  see  Kerr's  Cy<^ 
C.  C.  P.  i  690  and  note  pars.  6-8;  also  40  A.  R.  128,  126. 

As  to  property  in  hands  of  receiver,  levy  upon,  see  2  A.  S.  403;  71 
A.  S.  370. 

As  to  property  in  use  or  iwssession  of  debtor,  levy  upon.  etc.. 
see  38  A.  D.  709. 

As  to  property  subject  to  execution,  see  21  Cent.  Dig.  col.  324, 
SI  49-143;  11  Encyc.  of  L..  621-639. 

As  to  sole  traders,  see  Kerr's  Cyc.  C.  C.  P.  IS  1811-1821  and  notes. 

As  to  spendthrift  trusts,  property  subject  to  execution,  see  9 
A.  S.  405-408. 

As  to  trust  estates,  execution  upon,  see  97  A.  D.  303-315. 

As  to  trust  interest  in  land,  execution  sale  of,  see  Kerr's  Cyc. 
C.  C.  S1135  and  note  par.  3. 

As  to  wagon-road,  franchise  of  subject  to  be  sold  under  execu- 
tion, see  Kerr's  Cyc.  C.  C.  S  388  and  note  par.  8. 

Crops — As  to  execution  upon  as  personalty,  see  55  A.  D.  161-163. 

Same — ^As  to.  when  pass  by  sale  under  execution  as  part  of  land, 
see  19  A.  D.  762-766. 

Same — ^As  to  growths  subject t  to  execution  as  personalty,  see 
55  A.   I).   161. 

§689.  WHE>  PROPERTY  IS  CLAIMED  BY  A  THIRD 
PERSON.  INDEMNITY,  If  the  property  levied  on  Is  claimed 
by  a  third  person  as  his  property  by  a  written  claim  verified 
by  his  oath  or  that  of  his  agent,  setting  out  his  right  to  the 
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posaesslon  thereof,  and  served  upon  the  sherlfE,  the  sheriff  Is 
■et  boviid  to  keep  the  property  unless  the  plaintiff,  or  the 
person  in  whose  favor  the  writ  of  execution  runs,  on  demand, 
indemnifies  the  sheriff  against  such  claim  by  an  undertaldng 
by  at  least  two  good  and  suiBcient  sureties  in  a  sum  equal  to 
double  the  value  of  the  property  levied  on;  and  the  sheriff  is 
not  liable  for  damages  for  the  taking  or  keeping  of  such  prop- 
erty-to  any  such  third  person,  unless  such  a  claim  Is  made. 

Mlmtvrjt  Enacted  March  11,  1872,  founded  on  I  218  Practice 
Act;  amended  March  2,  1891,  Stats,  and  Amdts.  1891,  p.  20;  by 
Code  Commission.  Act  March  8.  1901,  Stats,  and  Amdts.  1900-1, 
p.  153.  act  held  unconstitutional,  see  history,  f  5  ante;  amended 
March  19,  1907,  Stats,  and  Amdts.  1907.  p.  683,  Kerr's  Stats,  and 
AmdtSL   1906-7,  p.  455. 

See  Kerr's  Cyc.  C.  C.  P.  for  19  pars,  annotation. 

58  C.  435,  438  (cited);  97  C.  482,  488,  32  P.  564  (cited  with  |  549 
ante);  (C.  Sept.  4, 1894),  37  P.  759,  760,  761  (construed  and  applied): 
lOS  C.  143.  145,  41  P.  37  (construed);  109  C.  236,  241,  50  A.  S.  37. 
41  P.  1091  (construed);  (C.  Oct.  9,  1895).  42  P.  441  (construed); 
(C.  March  28.  1896),  44  P.  328,  330  (construed  with  i  549  ante); 
113  C.  360,  363,  46  P.  694  (construed);  114  C.  289,  295,  46  P.  95  (con- 
strued and  applied);  117  C.  37,  40,  48  P.  978  (cited  with  other  sec- 
tions); 122  C.  332,  334,  54  P.  1110  (construed);  126  C.  38,  42,  58  P. 
306  (construed  and  applied);  133  C.  81.  84,  65  P.  313  (construed): 
138  C.  441.  444,  71  P.  499,  500  (construed  and  applied);  142  C.  456. 
459,  76  P.  378  (cited  with  t  649  ante). 

As  to  action  against  sheriflf  for  act  done  by  virtue  of  his  ofllee, 
and  liability  and  sureties,  see  Kerr's  Cyc.  C.  C.  P.  I  1055  and  note. 

As  to  claim,  of  property  levied  upon,  by  third  person,  see  21 
Cent.  I>ig.  col.  1058,  ||  548-599. 

i  CM.  WHAT  EXEMPT  FROM  EXECUTION.  The  follow- 
ing property  is  exempt  from  execution  or  attachment,  except 
as  herein  otherwise  specially  provided : 

1.  Ciudn,  tables,  desks  and  books,  to  the  Talne  of  two  ban- 
dred  dollars  belonging  to  the  Judgment  debtor; 

2.  Kecessarjr  boasehold,  table,  and  kitchen  fnmltnre  be- 
longing to  the  judgment  debtor,  including  one  sewing  machine, 
stoTe,  stove  pipes  and  furniture,  wearing  apparel,  beds,  bed- 
ding and  bedsteads,  hanging  pictures,  oil  paintings  and  draw- 
inga  drawn  or  painted  by  any  member  of  the  family,  and  family 
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portraits  and  their  necessary  frames,  provisions  and  fuel 
actually  provided  for  individual  or  family  use,  sufficient  for 
three  months,  and  three  cows  and  their  suckling  calves,  four 
hogs  with  their  suckling  pigs,  and  food  for  such  cows  and 
hogs  for  one  month;  also  one  piano,  one  shotgun  and  one  rifle ; 

3.  The  farming  utensils  or  implements  of  husbandry  of  the 

Judgment  debtor,  not  exceeding  in  value  the  sum  of  one  thou- 
sand dollars;  also  two  oxen  or  two  horses  or  two  mules,  and 
their  harness,  one  cart  or  buggy  and  two  wagons,  and  food  for 
such  oxen,  horses  or  mules,  for  one  month;  also  all  seed 
grain  or  vegetables  actually  provided,  reserved  or  on  hand 
for  the  purpose  of  planting  or  sowing  at  any  time  within  the 
ensuing  six  months,  not  exceeding  in  value  the  sum  of  two 
hundred  dollars;  and  seventy-five  beehives;  one  horse  and 
vehicle  belonging  to  any  person  who  is  maimed  or  crippled, 
and  the  same  is  necessary  in  his  business; 

4.  The  tools  or  implements  of  a  mechanic  or  artisan,  neces- 
sary to  carry  on  his  trade;  the  notarial  seal,  records  and 
office  furniture  of  a  notary  public;  the  instruments  and  chest 
of  a  surgeon,  physician,  surveyor  or  dentist,  necessary  to  the 
exercise  of  their  profession,  with  their  profesisonal  libraries 
and  necessary  office  furniture;  the  professional  libraries  of 
attorneys,  judges,  ministers  of  the  gospel,  editors,  school 
teachers  and  music  teachers,  and  their  necessary  office  furni- 
ture; including  one  safe  and  one  typewriter;  also  the  musical 
instruments  of  music  teachers  actually  used  by  them  in  giving 
instructions,  and  all  the  indexes,  abstracts,  books,  papers, 
maps  and  office  furniture  of  a  searcher  of  records  necessary 
to  be  used  in  his  profession;  also  the  typewriters  or  other 
mechanical  contrivances  employed  for  writing  in  type,  actu* 
ally  used  by  the  owner  thereof  for  making  his  living;  also 
one  bicycle  when  the  same  is  used  by  the  owner  for  the  pur- 
pose of  carrying  on  his  regular  business,  or  when  the  same 
is  used  for  the  purpose  of  transporting  the  owner  to  and 
from  his  place  of  business; 

5.  The  cabin  or  dwelling  of  a  miner,  not  exceeding  in  value 
the  sum  of  five  hundred  dollars;  also  his  sluices,  pipes,  hose, 
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windlass,  derrick,  cars,  pumps,  tools,  implements,  and  appli- 
ances necessary  for  carrying  on  any  mining  operation,  not 
exceeding  in  value  the  aggregate  sum  of  five  hundred  dollars; 
and  two  horses,  mules  or  oxen  with  their  harness,  and  food 
for  such  horses,  mules  or  oxen  for  one  month,  when  necessary 
to  he  used  on  any  whim,  windlass,  derrick,  car  pump  or  hoist- 
ing gear;  and  also  his  mining  claim,  actually  worked  by 
him,  not  exceeding  in  value  the  sum  of  one  thousand  dollars; 

6.  Two  horses,  two  oxen  or  two  mules,  and  their  harness, 
and  one  cart  or  wagon,  one  dray  or  truck,  one  coupe,  one 
hack,  or  carriage,  for  one  or  two  horses,  by  the  use  of  which  a 
cartman,  drayman,  truckman,  huckster,  peddler,  hackman, 
teamster  or  other  laborer  habitually  earns  his  living;  ^Wtti 
one  horse  with  vehicle  and  harness  or  other  equipments,  vis|j|Mpl 
by  a  physician,  surgeon,  constable,  or  minister  of  the  gospel^ 
tai  the  legitimate  practice  of  his  profession  or  business;  with 
food  for  such  oxen,  horses  or  mules  for  one  month; 

7.  One  fishing  boat  and  net,  not  exceeding  the  total  value  of 
five  hundred  dollars,  the  pfoperty  of  any  fisherman,  by  the 
lawful  use  of  which  he  earns  his  livelihood; 

8.  Poultry  not  exceeding  in  value  seventy-five  dollars; 

9.  The  wages  and  earnings  of  all  seamen,  sea-going  fisher- 
men and  sealers,  not  exceeding  three  hundred  dollars,  regard- 
less of  where  or  when  earned,  and  in  addition  to  all  other 
exemptions  otherwise  provided  by  any  law; 

10.  The  earnings  of  the  Judgment  debtor  for  his  personal 

serrices  rendered  at  any  time  within  thirty  days  next  preced- 
ing the  levy  of  execution  or  attachment,  when  it  appears  by 
the  debtor's  affidavit  or  otherwise,  that  such  earnings  are 
necessary  for  the  use  of  his  family,  residing  in  this  state,  sup- 
ported in  whole  or  in  part  by  his  labor;  but  where  debts  are 
incurred  by  any  such  person,  or  his  wife  or  family  for  the 
common  necessaries  of  life,  or  have  been  incurred  at  a  time 
when  the  debtor  had  no  family  residing  in  this  state;  sup- 
ported in  whole  or  In  part  by  his  labor,  the  one  half  of  such 
earnings  above  mentioned  is  nevertheless  subject  to  execution, 
garnishment  or  attachment  to  satisfy  debts  so  incurred; 
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13  P.  626  (8ubd.  6  construed):  75  C.  245,  24d.  17  P.  1.  3  (subd.  10 
cited):  77  C.  194,  195,  19  P.  377  (subds.  3.  6  construed);  77  C.  403. 
404,  11  A.  S.  294.  19  P.  755,  756  (construed  and  applied  with  {  35 
Insolvent  Act  of  1880);  83  C.  194,  196.  23  P.  355,  356.  357  (subd.  6 
cited);  87  C.  292,  298,  22  A.  S,  250.  25  P.  413.  10  L..  567  (construed 
and  applied):  90  C.  543,  546.  27  P.  438,  439  (subd.  13  cited  with 
S  1184  post):  91  C.  274,  276,  25  A.  S.  174,  27  P.  657  (subd.  6  con- 
strued); 98  C.  472,  479,  33  P.  484  (subd.  5  construed);  99  C.  202. 
203.  31  A.  S.  48.  33  P.  890  (subd.  4  construed) ;  102  C.  534.  536.  36 
P.  840  (subd.  4  construed);  119  C.  41.  42,  63  A.  S.  69.  50  P.  10S2, 
39  L.  340  (construed  and  applied);  121  C.  353,  354.  53  P.  906  (subd. 
18  construed;  numbered  subd.  12  at  time  of  decision);  121  C.  536. 
638.  66  A.  S.  62.  53  P.  653  (subd.  3  construed);  122  C.  94.  97.  68  A.  S. 
25.  54  P.  529  (construed  with  f  688  ante);  122  C.  434.  436,  437.  439, 
55  P.  158,  159  (subd.  3  construed):  123  C.  399.  401.  69  A.  S.  74.  55 
P.  1055  (subd.  11  construed);  140  C.  615,  623,  74  P.  303  (subd.  2 
construed);  142  C.  190,  195,  75  P.  782  (construed  with  (  710  post): 
146  C.  777,  778.  79  P.  634  (subd.  18  construed);  2  C.  A.  231,  232. 
83  P.  291  (applied — ^money  received  on  policy  of  insurance  is  ex- 
empt); 2  C.  A.  486,  487,  490,  84  P.  315  (subd.  3  construed  to  apply 
only  to  debtor  engaiged  in  farming);  3  C.  A.  651.  655,  86  P.  97S 
(judgment  cannot  be  made  a  lien  on  homestead  when);  93  F.  834. 
836,  837  (subd.  9 — ^not  applicable  to  previous  contracts  made  with 
seamen);  95  F.  417,  418  (subd.  4  applied — bankrupt  baker  may 
clalm  what  implements);  104  F.  331.  332  (subd.  6  applied — a  white- 
washer,  kalsominer,  paper  hangrer,  and  repairer  of  plastering^  is 
entitled  to  claim  a  horse  and  wa^^n  as  exempt  when). 

Practice  Act  S  3K19 — 84  C.  302,  306.  91  A.  D.  696  (subd.  S  oon> 
strued);  38  C.  883,  99  A.  D.  413  (subd.  3  construed  and  applied): 
71  C  74,  78,  12  P.  44  (applied — thrashing-machinery  is  not  exempt) ; 
77  C.  194.  195,  19  P.  377  (subd.  6— -party  must  "habitually"  earn 
his  livtnic  by  use  of  animals  claimed  to  be  exempt). 

As  to  articles  and  machines,  held  not  tools,  see  21  A.  D.  562,  663. 

As  to  articles  considered  tools  or  implements  'vyithin  exemption 
laws,  see  21  A.  D.  553,  554. 

As  to  assignment  of  eamlnffs  preceding  garnishment,  see  91 
A.  D.  418. 

As  to  cars,  tracks,  electric  goods,  supplies,  etc.,  of  street  rail- 
way not  exempt  from  execution  under  franchise,  see  Kerr's  Cyc. 
C.  C.  P.  S  688  and  note  par.  5. 

As  to  constitutional  right  to  exemption  of  homestead,  see  Kerr's 
Cyc.  C.  C.  I  1240  and  note  pars.  7,  18. 

As  to  constitutionality  of  statutes  relating  to  exemption  of  per- 
sonal property,  see  45  A.  D.  251. 

As  to  construction  of  word  "trades."  see  21  A.  D.  546-554. 

As  to  conveyance  of  exempt  property  not  fraudulent,  see  20 
A.  R.  150, 
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As  to  exemption  laws  liberally  construed,  see  46  A.  D.  252,  253. 
13  L..  719.  720. 

As  to  exemptions.  In  grdneral,  see  75  A.  D.  645-$53:  31  A.  R.  44-46: 
22  A.  S.  253;  1  L.  854;  3  L..  383. 

As  to  food  and  clothing:,  exemption  of,  see  45  A.  D.  256. 

As  to  franchise,  where  and  where  not  exempt,  see  15  A.  D.  595. 

As  to  homestead — ESxemptlon  of.  In  general,  see  Kerr's  Cyc.  C.  C. 
I  1240  and  note. 

Same — Execution  sale  of,  when  void. — see  Kerr'B  Cyc.  C.  C. 
i  1240  and  note  par.  10. 

Same — ^Levy  of  execution  upon,  creates  no  lien. — See  Kerr's  Cyc. 
C.  C.  f  1240  and  note  par.  23;  also  87  A.  D.  273-282. 

As  to  household  furniture,  see  45  A.  D.  255,  256. 

As  to  ''laborers,"  who  are,  see  91  A.  D.  419,  420. 

As  to  life,  health,  accident,  annuity,  and  endowment  Insurance 
policies,  exemptions  of  from  execution,  see  Kerr's  Cyc.  C.  C. 
f  453k  and  note. 

As  to  money  equal  to  homestead  exemption^  when  protected,  see 
Kerr's  Cyc.  C.  C.  i  1257  and  note. 

As  to  non-residents,  application  of  exemption  laws  to.  see  91 
A.  D.  423. 

As  to  partnership  property,  see  27  A.  R.  246-250;  1  A.  3.  598-595. 

As  to  i>atent-rlffht.  Judgment  debtor  compelled  to  deliver  in  pro« 
reedinsB  supidemental  to  execution,  see  Kerr's  Cyc.  C.  C.  P.  I  714 
and  npte  par.  17. 

As  to  pensions  and  their  proceeds,  exemption  of.  see  41  A.  R. 
411-413;  19  L..  34,  35. 

As  to  preferred  claims  for  wa^es,  etc.,  see  Kerr's  Cyc.  C.  C.  P. 
I  1206  and  note. 

As  to  probate  homestead,  see  Kerr's  Cyc.  C.  C.  P.  f  1465  and 
note. 

As  to  proceeds  of  exempt  property,  how  far  retain  exempt  char- 
acter, see  19  L«.  38-39. 

As  to  property  and  rifrhts  exempt  from  execution,  see  23  Cent. 
Dig.  col.  42,  Sf  35-87;  11  Encyc.  of  L.  640. 

As  to  property  exempt  from  execution  not  passing  to  assignee 
by  assiflrnment  for  benefit  of  creditors,  and  exceptions  to  rule,  see 
Kerr'a  Pocket  C.  C.  |  3470. 

As  to  retroactive  construction  of  homestead  exemption  laws,  see 
45   A.    D.    252. 

As  to  salaries  and  wa^s  of  public  officers  and  employees  and 
garnishment  thereof,  and  such  officers  and  employees  deemed 
''judsment  debtors,"  see  Kerr's  Cyc.  C.  C.  P.  |  710  and  note 
par.  6. 

As  to  "team."  "horse,"  "wa«on,"  "cart,"  "carrlaife,"  etc.,  see 
45  A.  D.  255,  256.  53  A.  R.  768-771. 
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As  to  tools,  etc.,  exemption  of,  In  greneral,  see  21  A.  D.  545-5M: 
25  A.  R.  63-67;  47  A.  R.  190,  192. 

As  to  value  of  homestead  property,  determining  excess  over  ex- 
emption, see  Kerr's  Cyc.  C.  C.  Sfi  1245-1261  and  notes. 

As  to  wa^res,  exemption  of,  in  (general,  see  18  L.  305,  310;  18  L«. 
586. 

As  to  waiver  of  exemption  by  contract,  see  31  A.  R.  44-46. 

As  to  wages,  exemption  of,  in  general,  and  collected  statutes  of 
various  states  thereto,  see  91  A.  D.  411-425, 

§  691.  WRIT,  HOW  EXECUTED.  The  sheriff  must  execute 
the  writ  against  the  property  of  the  judgment  debtor,  by  levy- 
ing on  a  sufficient  amount  of  property,  if  there  be  sufficient; 
collecting  or  selling  the  things  in  action,  and  selling  the  other 
property,  and  paying  to  the  plaintiff  or  his  attorney  so  much 
of  the  proceeds  as  will  satisfy  the  judgment. 

Any  excess  In  the  proceeds  over  the  judgment  and  acemlngr 
costs  ninst  be  returned  to  the  judgment  debtor,  unless  other- 
wise directed  by  the  judgment  or  order  of  the  court.  When 
there  is  more  property  of  the  judgment  debtor  than  is  suffl 
cient  to  satisfy  the  judgment  and  accruing  costs  within  the 
view  of  the  sheriff,  he  must  levy  only  on  such  part  of  the 
property  as  the  judgment  debtor  may  indicate,  if  the  property 
indicated  be  amply  sufficient  to  satisfy  the  judgment  and  costs. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.   1873-4,  p.   321. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

Code  aeetton.— 58  C.  356  (cited);  58  C.  449,  455  (cited  with  other  sec- 
tions);  108  C.   285.   287,   41  P.   304   (construed);   119  C.   192,   194.  196. 
48  P.  56,  51  P.  3  95   (construed) ;   131  C.  681,  690,  63  P.  1084,  54  L.  272" 
(construed  and  applied). 

Pr«<?tice  Act  §  220. — 7  C.  187,  204  (cited  with  other  sections) ; 
13  C.  15,  22  (cited  with  other  sections);  34  C.  81.  87  (cited  with 
other  sections). 

As  to  action  for  possession  of  chattels  levied  upon  under  execu- 
tion, see  20  A.  D.  696-699. 

As  to  attachment,  levying  of,  see  Kerr's  Cyc.  C.  C  P.  {  542  and 
note. 

As  to  contempt  proceedings  for  Interfering  with  process  of  court, 
see  Kerr's  Cyc.  C.  C.  P.  SS  1209,  1210  and  notes. 

As  to  duty  of  officers  to  ser\'e  execution  In  absence  of  directions, 
see  95  A.   1).  425,  426. 
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As  to  execution  of  tbe  writ — ^Levy,  mode  and  sufficiency  of. — 
See  21  Cent.  Digr.  col.  708,  H  276-337,  11  Encyc.  of  L.  645;  8  PL  & 
Pr.  485-567. 

Same — Excessive  levy  and  sale,  and  excessive  fees  exacted  by 
officer  In  niftking  levy,  see  56  A.  D.  692-694. 

As  to  exemptions  from  levy,  see  Kerr's  Cyc.  C.  C.  P.  {  690  and 
note. 

As  to  garnishment,  in  general,  see  Kerr's  Cyc.  C.  C.  P.  $  544  and 
post  SI  714-721  and  notes. 

As  to  Justification  of  sheriff  under  writ  which  he  has  failed  to 
return,  see  74  A.  D.  672. 

As  to  levy  whether  necessary  to  sustain  sale  under  execution, 
see  33  A.  D.  697-699. 

As  to  mandamus  to  compel  levy  of  execution,  see  note  74  A.  S. 
152.  153. 

As  to  notice  of  sale  of  property  to  be  sold  under  execution,  see 
Kerr's  Cyc.  C.  C.  P.  692  and  note. 

As  to  proceedings  supplementary  to  execution,  see  Kerr's  Cyc. 
C.  C.  P.  H  714-721  ana  notes. 

As  to  property  subject  to  levy,  in  general,  see  Kerr's  Cyc.  C.  C. 
P.  I  688  and  note. 

As  to  resisting  levy,  see  75  A.  D.  176-182. 

As  to  return  of  process  prima  facie  evidence  of  facts  stated 
therein,  see  Kerr's  Cyc  Pol.  C.  |  4178  and  note. 

As  to  sale  of  perishable  property  under  attachment,  see  Kerr's 
Cyc.  C.  C.  P.  S  547  and  note. 

As  to  sale  of  vessel — Notice  required, — see  Kerr's  Cyc.  C.  C.  P. 
fS  824,  827  and  notes. 

As  to  sale  without  notice,  see  Kerr's  Cyc.  C.  C.  P.  $  693  and 
note. 

As  to  satisfaction  of  execution  by  levy,  see  58  A.  D.  350-363. 

As  to  service  of  process  returnable  to  another  county,  see  Kerr's 
Cyc.  Pol.  C.  i  4177  and  note. 

As  to  sherllTs  duty  in  executing  proces.*?,  in  general,  without 
regard  to  defects  In  certain  proceedings,  see  Kerr's  Cyc.  Pol.  C. 
i  4187  and  note. 

As  to  sheriff's  duty  to  make  levy,  and  liability  for  refusing  to 
make,  see  Kerr's  Cyc.  Pol.  C.  18  4180,  4181  and  notes. 

As  to  specified  kind  of  money  to  be  paid  on  execution,  see  Kerr*s 
Cyc.  C.  C.  P.  8  682  subd.  4  and  note. 

As  to  wrongful  levy,  remedy  for,  see  4  I^.  48. 

§692.    IfOTICE    OF    SALE    UXDEB    EXECUTION,    HOW 

GITEK.     Before   the   sale   of  property   on  execution,   notice 
thereof  must  be  given  as  follows: 

1.  In  case  of  perishable  property:  By  posting  written  notice 
of  the  time  and  place  of  sale  in  three  public  places  of  the 
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township  or  city  where  the  sale  is  to  take  place,  for  such  time 
as  may  be  reasonable,  considering  the  character  and  condi- 
tion of  the  property. 

2.  In  ease  of  other  personal  properly:  By  posting  a  similar 
notice  in  three  public  places  in  the  township  or  city  where 
the  sale  is  to  take  place,  for  not  less  than  five  days  nor  more 
than  ten  days. 

3.  In  case  of  real  property:  By  posting  a  similar  notice,  par- 
ticularly describing  the  property,  for  twenty  days,  in  three 
public  places  of  the  township  or  city  where  the  property  is 
situated,  and  also  where  the  property  is  to  be  sold,  and  pub^ 
lishing  a  copy  thereof,  once  a  week  for  the  same  period,  in 
some  newspaper  of  general  circulation,  printed  and  published 
in  the  city  or  township,  in  which  the  property  is  situated,  if 
there  be  one,  or,  in  case  no  newspaper  of  general  circulation 
be  printed  and  published  in  the  city  or  township,  in  some 
newspaper  of  general  circulation,  printed  and  published  in 
the  county. 

4.  When  the  Judgment  under  which  the  property  is  to  b« 
sold  Is  made  payable  In  a  specified  kind  of  money  or  currency, 
the  several  notices  required  by  this  section  must  state  the 
kind  of  money  or  currency  in  which  bids  may  be  made  at 
such  sale,  which  must  be  the  same  as  that  specified  In  the 
judgment. 

History  I  Enacted  March  11,  1S72,  re-enactment  with  addi- 
tions of  I  221  Practice  Act;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  322;  amended  March  23.  1907,  Stats,  and 
Amdts.  1907,  p.  980,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  457. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

58  C.  449.  465  (cited  with  other  sections);  63  C.  517,  518  (cited 
with  I  693  post);  100  C.  214.  215.  216,  219.  34  P.  664,  849  (construed 
with  I  693  post);  101  C.  200.  204,  35  P.  557  (construed);  110  C.  192, 
194,  197,  48  P.  56,  51  P.  195  (construed);  151  C.  70,  72.  90  P.  194 
(Insufficient  notice  of  sale). 

As  to  action  against  officer  for  sale  without  notice,  and  false 
return,  see  Kerr's  Cyc.  C.  C.  P.  fi  693  and  note. 

As  to  notice  of  sale,  generally,  see  21  Cent.  Pig.  ool.  lisi,  ||  629- 
633:  44  A.  D.  238-240;  75  A.  D.  704-713;  21  L.  42,  43. 

As  to  perishable  property,  sale  of  under  attachment,  see  Kerr's 
Cyc.  C.  C.  P.  I  547  and  note. 
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As  to  sale  without  notice,  penalty  for,  see  Kerr's  Cyc.  C.  C.  F. 
S  693  and  note. 

As  to  sheriff  not  authorized  to  sell  at  private  sale,  see  Kerr's 
Cyc.  C.  C.  P.  I  694  and  note  par.  18. 

As  to  time  and  place  of  sale,  generally,  see  21  L.  44. 

Ab  to  vessels,  notice  of  sale  of,  see  Kerr's  Cyc.  C.  C.  P.  1 827 
and  note. 

S4M.  SELLING  WITHOUT  NOTICE,  WHAT  PENALTY 
ATTACHED.  An  ofBcer  selling  without  the  notice  prescribed 
by  the  last  section  forfeits  five  hundred  dollars  to  the  ag- 
griefved  party.  In  addition  to  his  actual  damages;  and  a  person 
wilfully  taking  down  or  defacing  the  notice  posted,  if  done 
before  the  sale  or  the  satisfaction  of  the  judgment  (if  the 
Judgment  be  satisfied  before  sale),  forfeits  five  hundred  dollars. 

Hlstorjrt  Enacted  March  11,  1872,  re-enactment  of  |  222  Prac- 
tice Act, 

■ 

See  Kerr's  Cyc.  C.  C.  P.  for  14  pars,  annotation. 

Code  aeetlon. — ^58  C.  449,  455  (cited  with  other  sections);  63  C. 
517,  518,  519  (construed  and  applied);  100  C.  214,  215,  219,  34  P. 
$54,  849  (construed  with  {  692  ante);  101  C.  200,  204,  35  P.  557 
(construed);  136  C.  3,  68  P.  Ill  (construed). 

Pmettce  Act  §222.-22  C.  263.  264  (construed  and  applied). 
As  to  effect  of  this  and  preceding  section,  see  Kerr's  Cyc.  C.  C.  P. 
I  692  and  note  par.  4. 

ie94.  SALES,  HOW  CONDUCTED.  NEITHER  THE  OF- 
FICES CONDUCTING  IT  NOB  HIS  DEPUTY  TO  BE  A 
PVBCHASEB.  BEAL  AND  PEBSONAL  PBOPEBTY,  HOW 
SOLD.  JUDGMENT  DEBTOB,  IF  PBESENT,  MAT  DIRECT 
ORDEB  OF  SALE,  AND  THE  OFFICEB  SHALL  FOLLOW 
HIS  DIRECTIONS.  All  sales  of  property  under  execution 
must  be  made  at  auction,  to  the  highest  bidder,  between  the 
hours  of  nine  in  the  morning  and  five  in  the  afternoon. 

After  sufficient  property  has  been  sold  to  satisfy  the  execu- 
tion, no  more  can  be  sold.  Neither  the  officer  holding  the 
execution  nor  his  deputy  can  become  a  purchaser,  or  be  inter- 
ested in  any  purchase,  at  such  sale. 

When  the  sale  Is  of  personal  property,  capable  of  manual 
dellTerj,  it  must  be  within  view  of  those  who  attend  the 
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sale,  and  be  sold  in  such  parcels  as  are  likely  to  bring  the 
highest  price;  and  when  the  sale  is  of  real  property,  con- 
sisting of  several  known  lots  or  parcels,  they  must  be  sold 
separately;  or  when  a  portion  of  such  real  property  is 
claimed  by  a  third  person,  and  he  requires  it  to  be  sold  sep- 
arately,  such   portion   must  be   thus   sold. 

[Judgment  debtor  may  direct  order  of  sale.]  The  judg- 
ment debtor,  if  present  at  the  sale,  may  also  direct  the 
order  in  which  property,  real  or  personal,  shall  be  sold, 
when  such  property  consists  of  several  known  lots  or  par- 
cels, or  of  articles  which  can  be  sold  to  advantage  separately, 
and  the  sheriff  must  follow  such  directions. 

Hlntoryt  Enacted  March  11,  1872,  re-enactment  of  |  228  Prac- 
tice Act. 

See  Kerr's  Cyc.  C".  C.  P.  for  36  pars,  annotation. 

Code  section. — 51  C.  552,  553  (construed);  54  C.  346.  351  (con- 
strued and  applied) ;  57  C.  8,  9,  10  (cited  with  (  684  ante) ;  58  C.  449, 
455  (construed  and  applied);  65  C.  17,  18,  2  P.  413  (construed); 
86  C.  322,  328,  24  P.  1019,  1021  (construed);  26  P.  354  (erroneously 
cited  for  §  974);  90  C.  181,  185,  27  P.  39  (construed);  91  C.  37.  39. 
27  P.  588.  589  (construed  and  applied);  113  C.  561.  662,  45  P.  835 
(construed);  127  O.  162,  166,  59  P.  832  (construed  and  applied): 
129  C.  160,  164,  61  P.  785,  786  (construed  and  applied);  142  C.  303. 
305.  75  P.  902  (construed  and  applied);  149  C.  556,  567,  568.  87  P.  19 
(well-known  lots  or  parcels,  how  to  be  sold). 

Practice  Act  §  223.-6  C.  47,  51,  52,  65  A.  D.  475  (construed  and 
applied);  21  C.  56.  58  (construed  and  applied):  54  C.  346.  351 
(cited). 

As  to  conduct  of  sale,  see  21  Cent.  Dig.  col.  1156,  iS  613.  et  seq. 

As  to  duty  of  officer  to  inform  purchaser  of  encumbrances,  see 
43  A.  D.  143. 

As  to  excessive  sale  of  land,  see  13  A.  D.  212,  213. 

As  to  objections  on  account  of  doubtful  title,  see  21  L.  46. 

As  to  purchase  by  stranger,  see  21  L.  53,  54. 

As  to  purchase  made  by  party  or  attorney,  see  21  L.  52,  63. 

As  to  purchasers  at  execution  or  Judicial  sale,  how  far  protected 
as  bona  fide  purchaser,  see  21  L.  33. 

As  to  proceedings  for  setting  aside  sale,  see  9  L.  731. 

As  to  retention  of  possession  of  property  after  sale,  see  15  A.  D. 
671. 

As  to  sales  en  masse,  generally,  see  21  L.  40,  41. 
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As  to  sheriff  as  auctioneer  ot  property  sold  on  execution,  see 
Kerr's  Cyc.  Pol.  C.  |  3291  and  note. 

'As  to  title.  Interest  passing  by  sale,  see  89  A.  D.  370-375;  21  L.  33. 
As  to  unrecorded  deeds  where  the  purchaser  has  notice,   see  21 

Li.  35. 

§C»&.  IF  PUKCHASER  BEFUSE8  TO  PAY  PURCHASE 
MONET,  WHAT  PROCEEDINGS.  If  a  purchaser  refuse  to 
pay  the  amount  bid  by  him  for  property  struck  off  to  him 
at  a  sale  under  execution,  the  officer  may  again  sell  the 
property  at  any  time  to  the  highest  bidder,  and  if  any  loss 
be  occasioned  thereby,  the  officer  may  recover  the  amount 
of  such  loss,  with  costs,  from  the  bidder  so  refusing,  in  any 
court  of  competent  Jurisdiction. 

History  I  Enacted  March  11,  1872,  re-enactment  of  |  224  Prac- 
tice Act;  amended  March  24.  1874.  Code  Amdts.  1873-4,  p.  323. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

Code  neetloa. — 58  C.  356  (cited);  131  C.  681.  687,  697,  702,  63  P. 
1084,  54  L..  272  (construed). 

Pmctice  Aet  §224. — 8  C.  21,  26  (constmed);  9  C.  93,  94  (con- 
strued); 22  C.  511,  512  (construed). 

As  to  compelling  purchaser  to  complete  purchase,  see  21  L.  45. 

As  to  proceedings  subsequent  to  purchase,  see  21  L.  44. 

As  to  remedies  against  purchaser  to  recover  amount  bid  at  sale, 
see  69  A.  D.  365-375. 

As  to  sales  on  execution,  generally,  see  Kerr's  Cyc.  C.  C.  P. 
i  694  and  note. 

S«M.  OFFICER  MAY  REFUSE  SUCH  PURCHASER'S 
RFD  AFTER.  When  a  purchaser  refuses  to  pay,  the  officer 
may,  in  his  discretion,  thereafter  reject  any  subsequent  bid 
of  such  person. 

Hlvtoryt  Enactod  March  11,  1872,  re-enactment  of  f  225  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  323. 

8  C.  21,  25  (cited);  58  C.  356  (cited). 

Am  to  proceedings  where  purchaser  refuses  to  pay  amount  bid. 
see  Kerr's  Cyc.  C.  C.  P.  I  695  and  note. 

S  W2.  THESE  TWO  SECTIONS  NOT  TO  MAKE  OFFICER 
LIABLE  BEYOND  A  CERTAIN  AMOUNT.  The  two  preceding 
sections  must  not  be  conBtrued  to  make  the  officer  liable  for 
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any  more  than  the  amoant  bid  by  the  second  or  subsequent 
purchaser,  and  the  amount  collected  from  the  purchaser 
refusing  to  pay. 

History  I  Enacted  March  11,  1872,  re-enactment  of  S  226  Prac- 
tice Act. 

58  C.  356  (cited). 

As  to  liability  of  ofBcer  In  j?eneral,  see  Kerr's  Cyo.  C.  C.  P. 
11  696,  696  and  notes. 

S698.  PERSONAL  PROPERTY,  NOT  CAPABLE  OF  MAN- 
UAL   DELIVERY,    HOW    DELIVERED    TO    PURCHASER. 

When  the  purchaser  of  any  personal  property  capable  of 
manual  delivery  pays  the  purchase  money,  the  officer  mak- 
ing the  sale  must  deliver  to  the  purchaser  the  property,  and, 
if  desired,  execute  and  deliver  to  him  a  certificate  of  the 
sale.  Snch  certificate  conveys  to  the  purchaser  all  the  right 
which  the  debtor  had  in  such  property  on  the  day  the  execu- 
tion or  attachment  was  levied. 

mufryi  Enacted  March  11,  1872,  re-enactment  of  {  2^7  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

Code  nectioD.— 123  C.  312,  315.  69  A.  S.  60.  55  P.  990  (construed 
with  I  3440  Civ.  Code) ;  131  C.  8,  11,  63  P.  67,  68  (construed  and  ap- 
plied); 2  C.  A.  170,  172  (referred  to,  but  there  are  errors  in  the 
printed  matter  above  the  citation);  83  P.  175.  176  (correctly 
printed). 

Practloe  Act  §  227. — 13  C.  15,  22  (cited  with  other  sections). 
As  to  certificate  of  sale,  see  Kerr's  Cyc.  C.  C.  P.  |  699  and  note. 
As  to  enforcement  of  rights  of  bidders,  see  50  A.  S.  489-497. 
As  to  property  capable  of  manual  delivery,  see  Kerr's  Cyc.  C.  C. 
P.  f  542  subd.  3  and  note;  S  688  and  note. 

S  m9.  PERSONAL  PROPERTY  NOT  CAPABLE  OF  MAN- 
UAL DELIVERY,  HOW  SOLD  AND  DELIVERED.  When  the 
purchaser  of  any  personal  property  not  capable  of  manual 
delivery  pays  the  purchase  money,  the  officer  making  the 
sale  must  execute  and  deliver  to  the  purchaser  a  certificate 
of  sale.  S«eh  certificate  conTeys  to  the  purchaser  all  the 
right  which  the  debtor  had  in  such  property  on  the  day  the 
execution  or  attachment  was  levied. 
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Hlst«iTt  Enacted  March  11,  1872,  re-enactment  of  f  228  Prac- 
tice Act. 

13  C.  15.  22  (cited  with  other  sections);  34  C.  81.  S7  (cited  with 
otlier  sections). 

As  to  execution  upon  property  not  capable  of  manual  delivery, 
see  Kerr's  Cyc.  C.  C.  P.  $  688  and  note. 

Am  to  personality  not  capable  of  manual  delivery,  attachment  of, 
see  Kerr's  Cyc.  C.  C.  P.  {  542  subd.  3  and  note;  also  {  688  and  note. 

As  to  possessfon  of  chattels  sold  on  execution,  see  15  A.  D.  671, 
672. 


I70«.  BEAL  PROPERTY,  SALE  OF.  TITLE  OF  PUR- 
CHASEB.  Upon  a  sale  of  real  property,  the  purchaser  is 
sabstituted  to  and  acquires  all  the  right,  title,  interest,  and 
claim  of  the  judgment  debtor  thereto  on  the  date  of  the 
levy  of  the  execution  thereon,  where  such  judgment  is  not 
a  lien  upon  such  property;  if  the  judgment  is  a  lien  upon 
the  real  property  the  purchaser  is  substituted  to  and  acquires 
all  the  right,  title,  interest,  and  claim  of  the  judgment  debtor 
on  or  at  any  time  after  the  day  such  judgment  became  a  lien 
on  such  property; 

[!■  case  of  attaehmenty  substitution  of  pnrehaser  to  rights, 
etei,  of  Jvilgmeiit  creditor]  and  in  case  property,  real  or  per- 
sonal, has  been  attached  in  the  action,  the  purchaser  is  sub- 
stituted to  and  acquires  all  the  right,  title,  interest  and 
claim  of  the  judgment  debtor  on  or  at  any  time  after  the 
day  the  attachment  was  levied  upon  such  property. 

HIstotTt  Bnacted  March  11,  1872,  re-enactment  with  addition 
of  f  229  Practice  Act;  amended  by  Code  Commission,  Act  March 
8.  1901,  Stats,  and  Amdts.  1900-1,  p.  156,  act  held  unconstitu- 
tional, see  history,  {  5  ante;  amended  March  19,  1907,  Stats,  and 
Amdts.   1907,  p.  684,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  458. 

See  Kerr's  Cyc.  C.  C.  P.  for  27  pars,  annotation. 

Code  aeetlon.— 55  C.  531.  533,  534.  539.  542  (construed  and  ap- 
plied); 58  C.  373.  876  (cited  with  |  688  ante);  59  C.  464,  470  (erron- 
eously cited  as  S  709  post);  75  C.  552,  556,  17  P.  680,  682  (construed); 
102  C.  675,  680,  34  P.  120  (construed  and  applied);  116  C.  226,  230, 
58  A.  S.  158,  48  P.  66  (construed  and  applied) ;  117  C.  73,  75.  59  A.  S. 
159,  48  P.  1020  (construed  with  |  702  post) ;  121  C.  595,  600,  54  P.  74 
(construed  in  dlB.  op.);  122  C.  509,  513,  68  A.  S.  61,  55  P.  390  (con- 
strued with  other  sections);  124  C.  164.  166,  56  P.  770   (cited  with 
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other  sections):  128  C.  16,  20,  79  A.  S.  17,  60  P.  467  (construed  and 
applied):  138  C.  390.  391.  392,  71  P.  454,  648  (construed  with  |  701 
post):  142  C.  529,  539,  76  P.  243  (construed);  143  C.  663,  666.  77  P. 
653  (construed):  3  C.  A.  706,  710.  86  P.  991  (title  of  purchaser — can 
be  devested  only,  how):  82  F.  89,  92  (title  of  grrantee,  under  deed  of 
sheriff,  made  by  his  successor  in  office — mining  property). 

Prncttce  Act  §229. — 2  C.  595.  596  (construed  and  applied);  4  C. 
127,  141,  143  (cited  with  other  sections);  31  C.  298,  300.  317.  318  (cited 
with  other  sections);  138  C.  390,  71  P.  464,  468  (purchaser  acquired 
lef^al  as  well  as  equitable  title — qualifications). 

As  to  ejectment  by  purchaser  under  execution,  defenses  afipainst. 
etc..  see  84  A.  D.  570-573. 

As  to  extinction  of  Hen  by  sale  or  conversion,  see  Kerr's  Cyc. 
C.  C.  i  2910  and  note. 

As  to  foreclosure  of  mort«:a«:es  In  general,  see  Kerr's  Cyc.  C.  C.  P. 
fi  726  et  seq.  and  notes. 

As  to  homestead,  purchaser  of  at  execution  sale,  when  takes 
no  title,  see  Kerr's  Cyc.  C.  C.  S  1240  and  note  par.  28. 

As  to  injunction  to  restrain  waste,  see  Kerr's  Cyc.  C.  C.  P.  f  525 
et  seq.  and  notes;  and  fl  707.  745  and  notes. 

As  to  lien  extinguished  by  lapse  of  time,  see  Kerr's  Cyc.  C.  C. 
f  2911  and  note. 

As  to  partnership  property,  title  acquired  by  purchaser  at  execu- 
tion sale  of,  see  Kerr's  Cyc.  C.  C.  |  2405  and  note  par.  17. 

As  to  presumption  that  redemption  includes  whole  property  sold. 
see  Kerr's  Cyc.  C.  C.  P.  {  701  and  note  par.  3. 

As  to  recording  certlflcates  of  sale,  see  Kerr's  Cyc.  Pol.  C.  {  4237 
and  note. 

As  to  recovery  of  damages  for  waste,  see  Kerr's  Cyc.  C.  C.  P. 
S  746  and  note. 

As  to  sheriff's  deed  and  what  title  passes  by  it.  see  Kerr's  Cyc. 
C.  C.  P.  {  703  and  note. 

As  to  specified  kind  of  money  collectable  on  execution,  see  Kerr's 
Cyc.  C.  C.  P.  S  682  subd.  4  and  {  692  and  notes. 

As  to  title  of  purchaser  as  affected  by  irregularities,  see  21  L. 
39.  40. 

As  to  title  passing  by  Judicial  sale  in  general,  see  3  A.  S.  203. 
204. 

As  to  writ  of  assistance,  see  Kerr's  Cyc.  C.  C.  P.  i  1210  and  note. 

§700a.  SALE  ABSOLUTE  WHEN,  WHEIC  SUBJECT  TO 
REDEMPTION.  Sales  of  personal  property,  and  of  real 
property,  when  the  estate  therein  Is  less  than  a  leasehold 
of  two  years*  unexpired  term,  are  absolute.  In  all  other 
cases  the  property  is  subject  to  redemption,  as  provided 
in  this  chapter. 
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The  oliker  miist  giye  to  tlie  pnrduiger  a  eeiUfleate  of  sale, 

and  file  a  duplicate'  thereof  for  record  in  the  office  of  the 
county  recorder  of  the  county,  which  certificate  must  state 
the  date  of  the  judgment  under  which  the  sale  was  made 
and  the  names  of  the  parties  thereto, 

[If  hat  eertillcate  mast  show]  and  contain: 

1.  A  particular  description  of  the  real  property  sold; 

2.  The  price  hid  for  each  distinct  lot  or  parcel; 

3.  The  whole  price  paid; 

4.  If  the  property  is  subject  to  redemption,  the  certificate 
mast  so  declare,  and  if  the  redemption  can  be  effected  only 
in  a  particular  kind  of  money  or  currency,  that  fact  must 
be  stated. 

Hlat^rxi  Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p. 
(84.  Kerr's  Stata.  and  Amdts.  1906-7,  p.  468. 

{  70].  REAL  PROPEBTT  SO  SOLD,  BT  HVHOM  IT  MAT 
BE  REDEEMED.  Property  sold  subject  to  redemption,  as 
provided  in  the  last  section,  or  any  part  sold  separately, 
may  be  redeemed  in  the  manner  hereinafter  provided,  by  the 
following  persons,  or  their  successors  in  interest: 

1.  The  Jvdgment  debtor,  or  his  snecessor  In  Interest,  in  the 
whole  or  any  part  of  the  property; 

2.  A  creditor  having  a  lieu  by  Judgment  or  mortgage  on  the 
property  sold,  or  on  some  share  or  part  thereof,  subsequent 
to  that  on  which  the  property  was  sold. 

[Redemptioners*]  The  persons  mentioned  in  the  second 
snbdiTision  of  this  section  are,  in  this  chapter,  termed  re- 
demptioners. 

Hlatoryt  Enacted  March  11.  1872,  re-enactment  of  |  230  Prac- 
tice Act. 

See  Kerr's  Cyc.  O.  C  P.  for  28  para,  annotation. 

C«de  nr^tloii. — 51  C.  539,  540  (construed  and  applied);  55  C.  165. 
175  rconstrued);  55  C.  531.  534,  535.  539  (construed  and  applied): 
60  C.  157.  160  (construed  and  applied);  66  C.  117.  120.  121.  4  P.  1103 
(construed);  71  C.  479,  480,  12  P.  486,  487  (subd.  1  construed):  97  C. 
47.  51,  31  P.  626.  627   (subd.  1  construed);   105  C.  99,  101,   102,  38  P. 
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627  (construed);  113  C.  562,  666,  54  A.  8.  369,  46  P.  843  (construed); 
117  C.  73.  76.  59  A.  S.  159,  48  P.  1020  (cited  with  other  secUons); 
122  C.  509,  512,  513,  68  A.  S.  61,  55  P.  390  (construed  with  other  sec- 
tions); 124  C.  229,  231,  71  A.  S.  53,  56  P.  1038  (subd.  2  construed 
with  !  1505  post);  (C.  Feb.  23,  1901),  63  P.  1076,  1076,  1077  (con- 
strued with  other  sections) ;  138  C.  390.  391,  893.  71  P.  454.  648  (con- 
strued); 144  C.  574,  576,  78  P.  5  (cited);  149  C.  50.  57,  58,  86  P.  122 
(successors  in  part  may  redeem  the  whole);  3  C.  A.  706,  710.  86  P. 
991  (insufficiency  of  tender). 

Practice  Act  §  230. — 4  C.  127.  141,  143  (cited  with  other  sections) ; 
27  C.  369.  371  (construed) ;  31  C.  293,  300  (cited  with  other  sections) ; 
35  C.  713,  722  (construed);  37  C.  121,  136,  99  A.  D.  266  (construed 
with  S  231  Practice  Act);  47  C.  82,  85  (construed  with  |  702  post). 

As  to  action  to  redeem  mortg^a^e  upon  real  property,  who  may 
maintain,  see  ICerr's  Cyc.  C.  C.  P.  |i  846,  347  and  notes. 

Same — By  Judgment  creditor. — See  Kerr's  Cyc.  C.  C.  P.  f  1506 
and  note. 

As  to  manner  of  efTectlngr  redemption,  see  Kerr's  Cyc.  C.  C.  P. 
91  702,  705  and  notes. 

As  to  papers  to  be  produced  upon  redemption,  see  post  i  705  and 
note. 

As  to  priority  of  liens,  in  general,  see  Kerr's  Cyc.  C.  C. 
§ft  2897,  2898  and  notes. 

As  to  purchaser  at  execution  sale,  under  his  own  Judgment,  bona 
flde  purchase  for  value,  see  Kerr's  Cyc.  C.  C.  |  1214  and  note 
pars.  74-77. 

As  to  redemption  from  execution  sale,  see  21  Cent.  Dig.  col. 
1599,   §i  829-900;   21  A.   S.   243-249;   67  A.   8.   510.   517. 

As  to  right  to  redeem  from  liens,  in  general,  see  Kerr's  Cyc.  C.  C. 
IS  2903-2905  and  notes. 

As  to  subrogation  as  between  inferior  and  superior  lienholders, 
see  Kerr's  Cyc.  C.  C.  S  2904  and  note  pars.  11-25. 

§  702.  WHEN  IT  MAT  BE  REDEEMED,  AND  REDEMP- 
TION MONET.  The  Judgment  debtor,  or  redemptloner,  may 
redeem  the  property  from  the  purchaser  any  time  within 
twelve  months  after  the  sale  on  paying  the  purchaser  the 
amount  of  his  purchase,  with  one  per  cent  per  month  thereon 
in  addition,  up  to  the  time  of  redemption,  together  with  the 
amount  of  any  assessment  or  taxes  which  the  purchaser  may 
have  paid  thereon  after  purchase,  and  interest  on  such 
amount.  And  if  the  purchaser  be  also  a  creditor,  having  a 
prior  lien  to  that  of  the  redemptloner,  other  than  the  Judg- 
ment under  which  said  purchase  was  made,  the  amount  of 
such  lien  with  interest. 
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HftBtory:  Enacted  March  11,  1878,  re* enactment  of  |  281  Prac- 
tice Act  as  amended  18S0;  amended  February  15,  1876,  Code 
Amdts.  1875-6,  p.  96;  March  27,  1895,  Stats,  and  Amdts.  1895, 
p.   226;  February  26,  1897.  Stats,  and  Amdts.  1897,  p.  41. 

See  Kerr's  Cyc.  C.  C.  P.  for  24  pars,  annotation. 

0»de  seetlom^ — 52  C.  644,  646,  647,  648  (construed  and  applied) : 
55  C.  531,  534  (construed  with  |  701  ante);  61  C.  331,  332  (construed 
and  applied);  66  C.  117,  120.  121,  4  P.  1103  (cited  with  §  701  ante): 
68  C.  222,  225,  9  P.  77.  79  (construed);  100  C.  446.  453.  34  P.  1085 
(cited);  117  C.  73,  74,  76.  59  A.  S.  169.  48  P.  1020  (construed  and 
applied);  126  C.  413,  417.  58  P.  914  (construed);  127  C.  532.  534, 
78  A.  8.  81,  69  P.  991  (construed);  138  C.  516,  518,  66. P.  1107  (con- 
stnied);  184  C.  844,  66  P.  813  (construed  and  applied);  137  C.  663, 
667.  670,  99  A.  S.  17,  70  P.  778?  affirmed  194  U.  S.  415,  48  L.  ed.  1046 
(construed);  138  C.  390,  393,  71  P.  454,  648  (construed  and  applied); 
146  C.  621,  623,  81  P.  229  (construed  and  applied);  3  C.  A.  706,  710. 
86  P.  991  (insufficiency  of  tender). 

Pnietiee  Act  §  281.— 4  C.  127,  141,  143  (cited  with  other  sections) : 
9  C.  117,  118  (construed);  37  C.  121,  136.  99  A.  D.  256  (construed 
with  I  230  Practice  Act);  44  G.  381.  334  (cited);  47  C.  82.  84.  85 
(construed  and  applied);  52  C.  644,  646,  647,  648  (construed). 

As  to  actions  to  redeem  mort^aere  upon  real  property,  who  may 
maintain,  see  Kerr's  Cyc.  C.  C.  P.  Sf  346,  347  and  notes. 

As  to  presumption  that  redemption  Includes  whole  property  sold, 
see  Kerr's  Cyc.  C.  C.  P.  I  701  and  note  par.  3. 

Ajs  to  redemption  from  liens,  in  general,  see  Kerr's  Cyc.  C.  C. 
i  3905  and  note. 

As  to  time  of  redemption  of  land  sold  on  execution,  see  21  Cent. 
Dig.  col.  1622,  §f  846-850. 


1703.  WHEN  JUDGMENT  DEBTOR  OB  OTHEB  RE- 
DEXPTIONEB  HAY  REDEEM.  If  property  be  so  redeemed 
by  a  redemptloner,  another  redemptioner  may,  within  sixty 
days  after  the  last  redemption,  again  redeem  It  from  the  last 
redemptioner  on  paying  the  sum  paid  on  such  last  redemp- 
tion, with  two  per  cent  thereon  in  addition,  and  the  amount 
of  any  assessment  or  taxes  which  the  last  redemptioner  may 
haye  paid  thereon  after  the  redemption  by  him,  with  interest 
on  such  amount,  and.  In  addition,  the  amount  of  any  Hens 
held  by  said  last  redemptioner  prior  to  his  own,  with  inter- 
est;  but  the  Judgment  under  which  the  property  was  sold 
need  not  be  so  paid  as  a  lien.    The  property  may  be  again, 
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and  as  often  as  a  redemptloner  is  so  disposed,  redeemed 
from  any  previous  redemptioner  within  sixty  days  after  the 
last  redemption,  on  paying  the  sum  paid  on  the  last  pre- 
vious redemption,  with  two  per  cent  thereon  in  addition,  and 
the  amounts  of  any  assessments  or  taxes  which  the  last 
previous  redemptioner  paid  after  the  redemption  by  him, 
with  interest  thereon,  and  the  amount  of  any  liens,  other 
than  the  judgment  under  which  the  property  was  sold,  held 
by  the  last  redemptioner  previous  to  his  own,  with  interest. 

Written  notice  of  redemption  mnst  be  given  to  the  sheriff 

and  a  duplicate  filed  with  the  recorder  of  the  county,  and 
if  any  taxes  or  assessments  are 'paid  by  the  redemptioner, 
or  if  he  has  or  acquires  any  lien  other  than  that  upon 
which  the  redemption  was  made,  notice  thereof  must  in  like 
manner  be  given  to  the  sheriff  and  filed  with  the  recorder; 
and  if  such  notice  be  not  filed,  the  property  may  be  redeemed 
without  paying  such  tax,  assessment,  or  lien.  If  no  redemp- 
tion be  made  within  twelve  months  after  the  sale,  the  pur- 
chaser, or  his  assignee,  Is  entitled  to  a  conveyance;  or  if 
so  redeemed,  whenever  sixty  days  have  elapsed,  and  no  other 
redemption  has  been  made,  and  notice  thereof  given,  and 
the  time  for  redemption  has  expired,  the  last  redemptioner, 
or  his  assignee,  is  entitled  to  a  sheriff's  deed;  but.  In  all 
cases,  the 

Judgment  debtor  shall  have  the  entire  period  of  twelve 
months  from  the  date  of  the  sale  to  redeem  the  property.  If 
the  judgment  debtor  redeem,  he  must  make  the  same  pay- 
ments as  are  required  to  effect  a  redemption  by  a  redemp- 
tioner. If  the  debtor  redeem,  the  effect  of  the  sale  is  ter- 
minated, and  he  is  restored  to  his  estate. 

[CerUfieate  of  redemption.]  Upon  a  redemption  by  the 
debtor,  the  person  to  whom  the  payment  is  made  must  exe* 
cute  and  deliver  to  him  a  certificate  of  redemption,  acknowl- 
edged or  proved  before  an  ofilcer  authorized  to  take  acknowl- 
edgments of  conveyances  of  real  property.  Such  certificate 
must  be  filed  and  recorded  in  the  office  of  the  recorder  of 
the  county  in  which  the   property  is  situated,  and  the   re- 
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corder  must  note  'the  record  thereof  in  the  margin  of  the 
record  of  the  certificate  of  sale. 

Hlstvryi  Enacted  March  11.  1872.  re-enactment  of  |  282  Prac- 
tice Act  as  amended  1860;  amended  March  24,  1874.  Code  Amdts. 
1873-4.  p.  323;  March  27,  1895.  Stats,  and  Amdts.  1895,  p.  226; 
February   26.   1897,  Stats,  and  Amdts.  1897,  p.  41. 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation. 

Cede  seetloa.— 62  C.  644.  647  (referred  to->history);  55  C.  531. 
535,  542  (construed  with  |  701  ante):  66  C.  117.  120.  121.  4  P.  1103 
^construed  with  i  701  ante);  113  C.  552.  556.  54  A.  S.  369.  45  P.  «43 
(construed);  124  C.  164,  166.  56  P.  770  (cited  with  other  sections), 
63  P.  1076.  1076.  1077  (construed):  131  C.  667,  673.  82  A.  S.  407.  63 
P.  1080  (cited  with  |  1500  post);  138  C.  390,  393,  71  P.  454.  648  (con- 
strued and  applied);  138  C.  651.  655.  72  P.  345  (construed);  143  C. 
6«3.  667.  77  P.  653  (construed  with  f  704  post);  152  C.  426.  429,  93  P. 
110.  Ill  (cited — ^redemption  after  expiration  of  statutory  period): 
3  C.  A.  706.  710.  86  P.  991  (Insufnclency  of  tender). 

Pmetlce  Act  §  2S2.— 9  C.  365,  420,  70  A.  D.  655  (cited);  31  C.  293. 
300  (Cited  with  other  sections);  44  C.  332.  384  (cited);  52  C.  644,  647 
(cited  with  other  sections). 

As  to  confirmation  of  sale  upon  execution,  see  29  A.  S.  495-499. 

As  to  presumption  that  redemption  Includes  whole  property  sold. 
see  Kerr's  Cyc.  C.  C.  P.  |  701  and  note  par.  3. 

As  to  provisions  of  this  section  as  qualification  of  provisions  re- 
lating to  substitution  of  purchaser  at  execution  sale,  to  all  right. 
title,  etc..  of  Jud^rment  debtor,  see  Kerr's  Cyc.  C.  C.  P.  I  700  and 
note  par.  3. 

As  to  recording  certificate  of  sale,  see  Kerr's  Cyc.  Pol.  C.  H  4234. 
4237  and  notes. 

As  to  right  of  tenant  in  common  to  redeem  by  making  payments 
prescribed  by  this  section,  see  Kerr's  Cyc.  C.  C.  P.  |  701  and  note 
par.  26. 

As  to  who  entitled  to  redeem  from  sale  under  execution,  see  21 
Cent.  DifiT.  col.  1607.  f|  835-845. 

As  to  writ  of  assistance,  see  Kerr's  Cyc.  C.  C.  P.  f  1210  and 
note. 

-f70i.  IN  CASES  OF  REDEMPTION,  TO  WHOM  THE 
PAYMENTS  ABE  TO  BE  MADE.  The  p^ments  mentioned 
in  the  last  two  sections  may  be  made  to  the  purchaser  or 
redemptioner,  or  for  him.  to  the  officer  who  made  the  sale. 
When  the  Judgment  under  which  the  sale  has  been  made 
is  payable   in  a  specified  kind  of  money  or  currency,  pay- 
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ments  must  be  made  in  the  same  kind  of  money  or  cur- 
rency, and  a  tender  of  the  money  is  equivalent  to  payment. 

HUtoryi  Enacted  March  11,  1872,  re-enactment  of  f  234  Prac- 
tice Act;  amended  April  16.  1909,  Stats,  and  Amdts.  1909,  ch.  6S2. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

Code  section.— 58  C.  366  (cited) ;  122  C.  509.  516.  68  A.  S.  61. 
65  P.  3S0  (construed);  143  C.  663,  667,  77  P.  653  (construed);  132  C. 
426,  429,  93  P.  110,  111  (cited — tender  equals  payment). 

Practice  Act  §  233.— 4  C.  127,  141,  144  (cited  with  other  sec- 
tions). 

As  to  tender  and  payment  in  redemption  from  sale  on  execution, 
see  21  Cent.  Dig.  aol.  1638,  §§  857-864. 


§  705.  WHAT  A  BEDEMPTIONEB  MUST  DO  IN  OBDER 
TO  BEDEEM.  A  redemptioner  must  produce  to  the  officer  or 
person  from  whom  he  seeks  to  redeem  and  serve  with  his 
notice  to  the  sheriff  making  the  sale,  or  his  successor  in  office ; 

1.  A  copy  of  the  docket  of  the  judgment  under  which  he 
claims  the  right  to  redeem,  certified  by  the  clerk  of  the 
court,  or  of  the  county  where  the  judgment  is  docketed;  or, 
if  he  redeem  upon  a  mortgage  or  other  Hen,  a  note  of  the 
record  thereof,  certified  by  the  recorder; 

2.  A  copy  of  any  assignment  necessary  to  establish  his 
claim,  verified  by  the  affidavit  of  himself,  or  of  a  subscrib- 
ing witness  thereto; 

3.  An  affidavit  by  himself  or  his  agent,  showing  the  amount 
then  actually  due  on  the  lien. 

Hlntorrs  Enacted  March  H,  1872,  re-enactment  of  |  284 
Practice  Act;  amended  April  16,  1909,  Stats,  and  Amdts.  1909, 
ch.    632. 

See  Kerr's  Cyc,  C.  C.  P.  for  10  pars,  annotation. 

Code  section.— 51  C.  539,  540  (construed);  113  C.  552.  554.  555.  54  A. 
S.  369,  45  P.  843  (construed  and  applied);  54  P.  83,  85  (applied- 
omitted  from  opinion  in  121  C.  539);  63  P.  1075,  1076,  1077  (con- 
strued). 

Practice  Act  §234.-14  C.  54,  57  (cited);  49  C.  193,  194  (con- 
strued). 
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§786.  UKTIL  THE  EXPIRATION  OF  BEDEMPTIOlf 
TIHE  COUBT  MAT  BESTBAIN  WASTE  ON  THE  PBOP- 
BBTT.  WHAT  C0N8IDEBEP  WA8TE.  Until  the  expiration 
of  the  time  allowed  for  redemption,  the  court  may  restrain 
the  commission  of  waste  on  the  property,  by  order  granted 
with  or  without  notice,  on  the  application  of  the  purchaser 
or  the  judgment  creditor.    But 

It  is  not  waste  for  the  person  in  possession  of  the  prop- 
erty at  the  time  of  sale,  or  entitled  to  possession  afterward, 
during  the  period  allowed  for  redmpUon  [1]  to  continue  to 
use  it  in  the  same  manner  in  which  it  was  previously  used; 
or  [2]  to  use  in  tbe  ordinary  course  of  husbandry;  or  [S] 
to  make  the  necessary  repairs  of  buildings  thereon;  or 
[4]  to  use  wood  or  timber  on  the  property  therefor;  or  [5] 
for  the  repair  of  fences;  or  [C]  for  fuel  in  his  family,  while 
he  occupies  the  property. 

BEIvtoryt  Enacted  March  11,  1872,  re-enactment  of  |  235  Prac- 
tice Act. 

See  Kerr*8  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

Code  MCttoM.— 58  C.  366  (cited);  114  C.  422,  427,  46  P.  278  (oon- 
9trued  and  applied);  138  C.  390,  398,  71  P.  454,  648  (construed  with 
i  700  ante). 

Pni4-tlee  Act  S  285.-22  C.  191,  194   (cited). 

As  to  provisions  of  this  section  as  qualification  of  provisions  re- 
lating to  substitution  of  purchaser  of  execution  sale  to  all  rij^ht. 
title,  etc.,  of  Judgement  debtor,  see  Kerr's  Cyc.  C.  C.  P.  S  700  and 
note  par.  3. 

As  to  restraining  waste  of  property  generally,  see  Kerr's  Cyc. 
C.  C.    P.    IS  745,   746  and  notes. 

Same— By  estrepment— See  48  Cent.  Dig  col.  2137,  fS  24-27. 

Same — ^By  injunction.— See  48  Cent.  Dig.  col.  2140,  81  38-42. 

1707.  BEKTS  AND  PROFITS.  The  purchaser,  from  the 
time  of  the  sale  until  a  redemption,  and  a  redemptioner,  from 
the  time  of  his  redemption  until  another  redemption,  is 
entitled  to  receive,  from  the  tenant  in  possession,  the  rents 
of  the  property  sold,  or  the  value  of  the  use  and  occupa- 
tion thereof. 

B«t  when  any  r«nts  or  profits  have  been  reeelved  by  the 
jHdfmeiit  creditor  or  psrehaser,  or  his  or  their  assigns,  from 
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the  property  thus  sold  preceding  such  redemptton,  the  amounts 
of  Buch  rents  and  profits  shall  be  a  credit  upon  the  redemp- 
tion money  to  be  paid;  and  If  the  redemptioner  or  Judgment 
debtor,  before  the  expiration  of  the  time  allowed  for  such 
redemption,  demands  in  writing  of  such  purchaser  or  credi- 
tor, or  his  assigns,  a  written  and  verified  statement  of  the 
amounts  of  such  rents  and  profits  thus  received,  the  period 
for  redemption  is  extended  five  days  after  such  sworn  state- 
ment is  given  by  such  purchaser  or  his  assigns,  to  such 
redemptioner  or  debtor. 

[Statement — Effect  of  failure  to  give  irhem  deman4ed«]     If 

such  purchaser  or  his  assigns  shall,  for  a  period  of  one 
month  from  and  after  such  demand,  fail  or  refuse  to  give 
such  statement,  such  redemptioner  or  debtor  may  bring  an 
action  in  any  court  of  competent  jurisdiction,  to  compel  an 
accounting  and  disclosure  of  such  rents  and  profits,  and 
until  fifteen  days  from  and  after  the  final  determination  of 
such  action,  the  right  of  redemption  is  extended  to  such 
redemptioner   or  debtor. 

Hlatorrt  Enacted  March  11,  1872,  re-enactment  of  |  236  Prac- 
tice Act  with  addition  of  all  after  first  sentence. 

See  Kerr's  Cyc.  C.  C.  P.  for  36  pars,  annotation. 

Code  MCtloD.— 55  C.  531,  535  (construed  with  S  701  ante);  58  C. 
356  (cited);  65  C,  360,  361,  4  P.  206.  207  (construed  and  applied): 
67  C.  337.  339,  7  P.  756  (construed);  71  C.  594.  596.  12  P.  723.  724 
(construed  and  applied):  84  C.  89,  93  23  P.  1112.  1113  (cited):  97  C. 
292.  295,  33  A.  S.  187,  32  P.  246  (construed) ;  116  C.  226,  230,  58  A.  S. 
158,  48  P.  66  (construed  and  applied);  5t  P.  83.  85  (applied — omitted 
from  opinion  in  121  C.  639);  121  C.  595,  596.  597.  598,  600,  54  P.  74. 
75.  83  (construed  and  applied);  122  C.  509.  513,  68  A.  S.  61.  55  P.  390 
(cited):  125  C.  85,  89.  57  P.  761,  762  (cited). 

Practice  Act  $  23«. — 7  C  43,  46  (construed) ;  13  C  514,  516,  73 
A.  D.  600  (construed):  18  C.  113,  115  (construed);  25  C.  337,  354 
(construed  and  applied  with  S  352  Practice  Act):  31  C.  269,  270 
(construed  as  not  applying):  31  C.  293.  300  (cited  with  other  sec- 
tions); 37  C.  424.  431,  99  A.  D.  290  (construed);  38  C.  423.  424  (con- 
strued). 

As  to  accounting  for  rents  and  profits  on  redemption  from  execu- 
tion sale,  see  21  Cent.  Dig  col.  1661,  i  888%. 

As  to  Income  or  profits  derived  from  morti^aged  property  before 
foreclosure,  see  Kerr's  Cyc.  C.  C>  «  2888  and  note  par.  21. 
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1708.  IF  PLKCUASER  OF  BEAL  FBOPEBTT  BE 
ETICTED  FOB  IBBEOULABITIES  IN  SALE,  WHAT  HE 
MAT  RECOTEB  AND  FROM  WHOM.  WHEN  JUDGMENT 
TO  BE  BEYIYED.  PETITION  FOB  THE  PUBPOSE,  HOW 
AKB  BT  WHOM  MADE.  If  the  purchaser  of  real  property 
sold  on  execution,  or  his  euccesBor  in  interest,  be  evicted 
therefrom  in  consequence  of  irregularities  in  the  proceed- 
ings  concerning  the  sale,  or  of  the  reversal  or  discharge  of 
the  Judgment,  he  mar  recover  the  price  paid,  with  interest, 
from  the  judgment  creditor. 

[Failure  to  get  possession  because  of  Irregularities — PrO' 
cedurewj  If  the  purchaser  of  property  at  sheriff's  sale,  or 
his  successor  in  interest,  fail  to  recover  possession  in  con- 
sequence of  irregularity  in  the  proceedings  concerning  the 
sale,  or  because  the  property  sold  was  not  subject  to  execu- 
tion and  sale,  the  court  having  jurisdiction  thereof  must, 
after  notice  and  on  motion  of  such  party  in  interest,  or  his 
attorney,  revive  the  original  judgment  in  the  name  of  the 
petitioner,  for  the  amount  paid  by  such  purchaser  at  the 
sale,  with  interest  thereon  from  the  time  of  payment  at  the 
same  rate  that  the  original  judgment  bore;  and  the  Judg- 
ment 80  revived  has  the  same  force  and  effect  as  would  an 
original  judgment  of  the  date  of  the  revival,  and  no  more. 

HlfltorT't  Enacted  March  11,  1872,  founded  on  fi  237  Practice 
Act  as  amended  1860  (Stats.  1860,  p.  303). 

See  Kerr's  Cyc.  C.  C.  P.  for  19  pars,  annotation. 

Code  aeetloB^ — 47  C.  602,  603  (construed  and  applied);  100  C.  100, 
102,  104,-  106,  34  P.  627  (construed  and  applied) ;  139  C.  6,  7,  8,  9,  96 
A.  S.  91.  72  P.  337  (construed  and  applied);  151  C.  488,  494,  91  P. 
330  (the  operation  of  this  section,  or  the  remedy  under  It,  is  not 
controlled  by  S  886 — the  flve-year  statute  as  to  Judgments) ;  152  C. 
246,  249.  92  P.  485  (purchaser's  right  where  sale  of  homestead  is 
overthrown). 

Practice  Act  5  287 — 38  C  372,  377.  99  A.  D.  404  (cited);  47  C.  602, 
603. 

§70».  PAKTY  WHO  PAYS  MORE  THAN  HIS  SHABE 
MAY  COMPEL  CONTRIBUTION.  When  property,  liable  to 
an  execution  against  several   persons,   is  sold   thereon,  and 
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more  than  a  due  proportion  of  the  judgment  la  satisfied  out 
of  the  proceeds  of  the  sale  of  the  property  of  one  of  them, 
or  one  of  them  pays,  without  a  sale,  more  than  his  pro- 
portion, he  may  compel  contribution  from  the  others;  and 
when  a  Judgment  is  against  several,  and  is  upon  an  obliga- 
tion of  one  of  them,  as  security  for  another,  and  the  surety 
pays  the  amount,  or  any  part  thereof,  either  by  sale  of  his 
property  or  before  sale,  he  may  oompel  repayment  from  the 
principal.  In  such  case,  the  person  so  paying  or  contrlbntlBg 
Is  entitled  to  the  benefit  of  the  Judgment,  to  enforce  contri- 
bution or  repayment,  if,  within  ten  days  after  his  payment, 
he  file  with  the  clerk  of  the  court  where  the  Judgment  was 
rendered,  notice  of  his  payment  and  claim  to  contribution  or 
repayment.  Upon  a  filing  of  such  notice,  the  clerk  must 
make  an  entry  thereof  in  the  margin  of  the  docket. 

HUitoryi    Enacted  March  11,  1872. 

See  Kerr*B  Cyc.  C.  C.  P.  for  13  pars,  annotation. 

59  C.  464,  470  (erroneously  cited  for  |  700  ante);  67  C.  238.  243. 
7  P.  664  (construed  witli  $  1059  post);  75  C.  261,  262.  17  P.  199,  200 
(ronatrued  and  applied);  96  C.  283.  284,  287,  31  P.  293  (construed): 
127  C.  365,  368,  78  A.  S.  60,  59  P.  762  (construed);  135  C.  91,  93. 
67  P.  7  (construed);  149  C.  569,  573,  574,  87  P.  24  (construed  as  not 
afTectlng^  principle  that  there  is  no  rierht  of  contribution  between 
joint  tort-feasors);  152  C.  443,  448,  93  P.  75,  78  (when  party  is  en- 
titled only  to  be  subrograted  to  rinrhts  and  remedies  of  Judipnent 
creditor):  2  C.  A.  659,  660,  84  P.  466.  468  (applied). 

As  to  compelling:  contribution  amon^  Joint  debtors,  see  13  A.  D. 
695,  696;  also  ante  |  675,  note. 

As  to  compelling  contribution  for  costs  amonK  sureties,  see  10 
A.  S.  644. 

As  to  compelling  contribution  or  repayment,  in  general,  see  70 
A.  S.  443-454;  10  A.  S.  639,  647;  see  ante  I  675,  notes. 

As    to   obligation    for   contribution,    when    barred,    see    60    A.    8. 

201-210. 

As  to  reimbursements  on  void  execution  sale,  see  21  L.  50. 

As  to  subrogation  on  void  execution  sale,  see  21  L.  48. 

As  to  surety's  rights,  in  general,  see  Kerr's  Cyc.  C.  C.  1 1  2844- 
2850  and  notes. 

As  to  surety's  right  to  indemnity,  see  4.^  A.  I).  563.  564. 
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1719.  COLLECTION  OF  M0N|:YS  FROM  JUDGMENT 
DEBTOR;  PROCEDUBE.  The  duly  authenUcated  transcript 
of  a  judgment,  for  money,  against  a  defendant,  rendered  by 
any  court  of  this  state  may  be  filed  with  the  controller  of 
the  state  of  California  or  the  auditor  of  any  county,  city 
and  county,  city,  or  other  municipal  or  public  corporation, 
from  which  money  is  owing  to  the  judgment  debtor  in  such 
action  (and  in  case  there  be  no  auditor  then  with  the  official 
whose  duty  corresponds  to  that  of  auditor),  whereupon  it 
shall  be  flie  duty  of  any  such  official;  or  of  such  public 
officer  with  whom  such  transdrlpt  shall  have  been  filed,  to 
draw  his  warrant  in  favor  of  or  to  pay  Into  the  court  from 
the  docket  of  which  the  transcript  was  taken,  so  much  of 
the  money,  if  sufficient  there  be,  over  which  such  state  of 
California,  county,  city  and  county,  city,  or  other  municipal 
or  public  corporation  of  which  he  is  an  official,  or  over 
which  said  public  officer  has  control  and  custody  an^l  which 
belongs  to  or  is  owing  to  the  judgment  debtor  in  the  cause 
designated  in  said  transcript  as  will  cancel  said  judgment; 
the  money  so  paid  into  court  shall  be  a  discharge  pro  tanto 
of  any  amount  so  due  or  owing  to  such  judgment  debtor. 

[Fee  for  filing  tmnsciipt — Affidavit — Disposition  of  money 
by  eonrt]  For  filing  such  a  transcript  any  such  official  or 
public  officer  may  charge  a  fee  of  fifty  cents.  Upon  the 
receipt  by  any  court  of  money  under  the  provisions  of  this 
act  so  much  thereof  as  is  not  exempt  from  execution  shall 
be  paid  to  the  judgment  creditor,  the  balance  to  the  judg- 
ment debtor.  Such  transcript  when  so  filed,  shall  be  accom- 
panied by  an  affidavit  on  behalf  of  the  person  in  whose 
interest  the  same  is  filed,  stating  the  exact  amount  at  the 
time  due  on  such  judgment,  and  that  such  person  desires 
to  avail  himself  of  the  provisions  of  this  section. 

MtmtoTjt  Bnacted  March  21,  1903,  Stats,  and  Amdts.  1903, 
p.  362.  This  section  was  enacted  subseq-uently  to  the  succeed- 
ing sections  and  numbered  710;  it  would  properly  be  numbered 
710a  except  that  following  sections  were  passed  at  one  time  and 
relate  to  one  which  Is  a  different  subject. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

657 


«8  710[a],710%  CODE   OP   CIVIL   PROCEDURE.         [Pt.II.Tlt.IX. 

142  C.  190,  192.  195,  198,  75  P.  782  (construed  and  applied);  S  C.  A. 
9S.  99.  101,  84  P.  437  (construed  and  applied  In  connection  with 
I  897). 

As  to  official  salaries,  in  general,  see  91  A.  D.  418. 

§710[a].  CLAIM  AND  K£L£A8£  OF  PROPERTY  HELD 
UNDER  EXECUTION;  UNDERTAKING.  Where  property 
levied  upon  under  execution  to  satisfy  a  judgment  for  the 
payment  of  money  is  claimed,  in  whole  or  in  part,  by  a 
person,  corporation, .  partnership  or  association,  Aher  than 
the  judgment  debtor,  such  claisiant  may  give  an  undertaking 
as  herein  provided,  which  undertaking  shall  release  the 
property  in  the  undertaking  described  from  the  lien  and 
levy  of  such   execution. 

Hlatoryi  Enacted  March  9.  1903,  Stats,  and  Amdts.  1903. 
p.  102.  This  section,  properly  numbered  710,  except  for  the  rea- 
son given   in  history  to  preceding:  section. 

• 
As  to  claim  and  delivery,  where  property  levied  on  under  execu- 
tion is  owned  by  a  third  party,  see  21  Cent.  Dig.  col.  1058,  if  ^43- 
599. 

§710%.  UNDERTAKING  BY  PARTY  CLAIMING  PROP- 
ERTY; AMOUNT  OF  AND  CONDITIONS  OP.  Such  under- 
taking, with  two  sureties,  shall  be  executed  by  the  person, 
corporation,  partnership  or  association,  claiming  in  whole 
or  in  part,  the  property  upon  which  execution  is  levied  in 
double  the  estimated  value  of  the  property  claimed  by  the 
person,  corporation,  partnership  or  association;  provided, 
in  no  case  need  such  undertaking  be  for  a  greater  sum 
than  double  the  amount  for  which  the  execution  is  levied; 
and  where  the  estimated  value  of  the  property  so  claimed 
by  the  person,  corporation,  partnership  or  association  is 
less  than  the  sum  for  which  such  attachment  is  levied,  such 
estimated  value  shall  be  stated  in  the  undertaking,  and  said 
undertaking  shall  be  conditioned  that  if  the  property  claimed 
by  the  person,  corporation,  partnership  or  association  is 
finally  adjudged  to  be  the  property  of  the  judgment  debtor, 
said  person,  corporation,  partnership  or  association  will  pay 
of  said  judgment  upon  which  execution  has  Issued  a  sum 
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equal  to  the  value,  as  estimated  in  said  undertaking,  of 
said  property  claimed  by  said  person,  corporation,  partner- 
ship or  association,  and  said  property  claimed  shall  be  de- 
scribed in  said  undertaking. 

HUrtoryi  Enacted  March  9,  1903,  Stats,  and  Amdts.  1903, 
p.    102. 

As  to  objections  to  undertakings  to  be  In  writing,  see  Kerr's 
Cyc.  C.  C.  P.  i  711%. 

As  to  undertakings,  execution  of,  etc.,  in  general,  see  Kerr's  Cyc. 
C.  C.  P.  S  1057  and  note. 

I  711.  FILING  AND  SERTICE  OF  UNDERTAKING.  Said 
undertaking  shall  be  filed  In  the  action  in  which  said  execu- 
tion Issued,  and  a  copy  thereof  served  upon  the  judgment 
creditor  or  his  attorney  in  said  action. 

Hliitoryt  Bnacted  March  9.  1903,  Stats,  and  Amdts.  1903, 
p.    102. 

58  C.  356  (cited). 

Aa  to  service  of  papers,  In  general,  pee  Kerr's  Cyc.  C  C.  P. 
II  1010-1017  and  notes. 

§711^.  EXCEPTION  TO  SURETIES;  HOW  MADE.  Within 
ten  days  after  the  service  of  the  copy  of  undertaking,  the 
Judgment  creditor  may  object  to  such  undertaking  on  the 
ground  of  inability  of  the  sureties,  or  either  of  them,  to  pay 
the  sum  for  which  they  become  bound  in  said  undertaking, 
and  upon  the  ground  that  the  estimated  value  of  property 
therein  is  less  than  the  market  value  of  the  property  claimed. 
Such  objeetion  to  the  nndertaklng  shall  be  made  In  writing, 
specifying  [1]  the  ground  or  grounds  of  objection,  and  If 
the  objection  is  made  to  the  undertaking  that  the  estimated 
value  therein  is  less  than  the  market  value  of  the  property 
claimed^  [2]  such  objection  shall  specify  the  judgment  credi- 
tor's estimate  of  the  market  value  of  the  property  claimed. 
Such  written  objection  shall  be  served  upon  the  person,  part- 
nership, corporation  or  association  giving  such  undertaking 
and  claiming  the  property  therein  described. 

Hijrtory>  Enacted  March  9.  1903,  Stats,  and  Amdts.  1903, 
p.    102. 

As  to  amount  required  upon  undertaking,  see  ante  S  710 V^. 
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§  712.  JUSTIFICATION  OF  SUBETIE8;  APPROVAL  AND 
DISAPPROVAL,  When  the  sureties,  or  either  of  them,  are 
objected  to,  the  surety  or  sureties  so  objected  to  shall  justify 
before  the  court  out  of  which  such  execution  issued,  upon 
ten  days*  notice  of  the  time  when  they  will  so  justify  being 
given  to  the  judgment  debtor  or  his  attorney.  Upon  the 
hearing  and  examination  into  the  sufficiency  of  a  surety,  wit- 
nesses may  be  required  to  attend  and  evidence  niay  be  pro- 
cured and  introduced  in  the  same  manner  as  In  trial  of 
civil  cases.  Upon  such  hearing  and  examination,  the  court 
shall  make  its  order,  in  writing,  approving  or  diBapproving 
the  sufficiency  of  the  surety  or  sureties  on  such  undertaking. 
In  case  the  court  disapproves  of  the  surety  or  sureties  on 
any  undertaking,  a  new  undertaking  may  be  filed  and  served, 
and  to  any  undertaking  given  under  the  provisions  of  this 
act  the  same  objection  to  the  sureties  may  be  made,  and  the 
same  proceedings  had  as  in  case  of  the  first  undertaking 
filed  and  served. 

History!  Enacted  March  9,  1903,  Stats,  and  Amdts.  190S, 
p.    102. 

58  C.  356  (cited). 

As  to  qualifications  of  sureties,  in  general,  see  Kerr's  Cyc.  C.  C.  P. 
I  1057  and  note. 

§712^1^.    NEW   UNDERTAKING;    WHEN   TO   BE   GIYEN. 

When  objection  is  made  to  the  undertaking  upon  the  ground 
that  the  estimated  value  of  the  property  claimed,  as  stated 
in  the  undertaking,  is  less  than  the  market  value  of  the 
property  claimed,  the  person,  corporation,  partnership  or 
association  may  accept  the  estimated  value  stated  by  the 
judgment  creditor  in  said  objection,  and  a  new  undertaking 
may  be  at  once  filed  with  the  judgment  creditor's  estimate 
stated  therein  as  the  estimated  value,  and  no  objection  shall 
thereafter  be  made  upon  that  ground;  If  the  Judgment  credi- 
tor's estimate  of  the  market  value  is  not  accepted,  the  per- 
son, corporation,  partnership  or  association  giving  the  under- 
taking shall  move  the  court  in  which  the  execution  Issued, 
upon  ten  days'  notice  to  the  judgment  creditor,  to  estimate 
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the  market  value  of  the  property  claimed  and  described  in 
the  undertaking,  and  upon  the  hearing  of  such  motion  wit- 
nesses may  be  required  to  attend  and  testify,  and  evidence 
be  produced  in  the  same  manner  as  in  the  trial  of  civil 
actions.  .  Upon  the  heftring  of  such  motion,  the  court  shall 
estimate  the  market  value  of  the  property  described  in  the 
undertaking,  and  if  the  estimated  value  made  by  the  court 
exceeds  the  estimated  value  as  stated  in  the  undertaking,  a 
new  undertaking  shall  be  filed  and  served,  with  the  market 
value  determined  by  the  court  stated  therein  as  the  estimated 
value. 

Htetoryt  Enacted  March  9,  1903,  Stats,  and  Amdts.  1903, 
p.  103. 

f  718.  JCSTinCATIOIC  OF  SURETIES.  The  sureties  shall 
justify  on  the  undertaking  as  required  by  section  one  thou- 
sand and  fifty-seven  of  the  Code  of  Civil  Procedure. 

HUitoiTt  Enacted  March  9,  1903,  Stats,  and  Amdts.  1903. 
p.   103. 

58  C.  356  (cited). 


S  UtH.    WHEX  UNDEBTAKIKO  BECOMES  EFFECTUAL. 

The  undertaking  shall  become  effective  for  the  purpose  herein 
specified  ten  days  after  service  of  copy  thereof  on  the  judg- 
ment debtor,  unless  objection  to  such  undertaking  is  made 
as  herein  provided,  and .  in  case  objection  is  made  to  the 
undertaking  filed  and  served,  then  the  undertaking  shall  be- 
come effective  for  such  purposes  when  an  undertaking  is 
given  as  herein  provided. 

Hlstorri      Enacted    j»iarch    9,    1903.    Stats,    and    Amdts.    1903. 
p.   103. 


Kerr's  C.  C.  P.— 36  661 
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CHAPTER    II. 
PROCEEDINGS  SUPPLEMENTARY   TO  THE   EXECUTION. 

f  714.     Debtor    required    to    answer    concerning:    his    property. 

when. 
{715.     Proceedings  to  compel  debtor  to  appear.     In  what  cases 

he  may  be  arrested.     What  bail  may  be  given. 
i  716.     Any  debtor  of  the  judgment  debtor  may  pay  the  latter's 

creditor. 
S  717.     Examination  of  debtors  of  Judgment  debtor,  or  of  those 

having  property  belonging  to  him. 
f  718.     Witnesses  required  to  testify. 

f  719.     Judge   may   order   property  to  be  applied   on   execution. 
S  720.     Proceedings   upon   claim    of   another   party    to   property, 

or  on  denial  of  indebtedness  to  Judgment  debtor. 
{  721.     Disobedience  of  orders,  how  punished. 

§714.  DEBTOR  REQUIRED  TO  ANSWER  CONCERNING 
HIS  PROPERTY,  WHEN.  When  an  execution  against  prop- 
erty of  the  judgment  debtor,  or  of  any  one  of  several  debtors 
in  the  same  judgment,  issued  to  the  sheriff  of  the  county 
where  he  resides,  or  if  he  does  not  reside  in  this  state,  to  the 
sheriff  of  the  county  where  the  judgment-roll  is  filed,  is 
returned  unsatisfied  in  whole  or  in  part,  the  judgment  credi- 
tor, at  any  time  after  such  return  is  made,  is  entitled  to  an 
order  from  a  Judge  of  the  court,  reqalring  snch  Jadgment 
debtor  to  appear  and  answer  concerning  his  property  before 
such  judge,  or  a  referee  appointed  by  him,  at  a  time  and 
place  specified  in  the  order;  but  no  judgment  debtor  must 
be  required  to  attend  before  a  judge  or  referee  out  of  the 
county  in  which  he  resides,  or  in  which  he  has  a  place  of 
business. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  (238  Prac- 
tice Act;  amended. March  9,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  P-  5;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-'l,  p.  157,  act  held  unconstitutional,  see  history,  {6 
ante;  amended  March  19,  1907.  Stats,  and  Amdts.  1907,  p.  685. 
Kerr's  Stats,  and  Amdts.   1906-7.  p.  459. 
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See  Kerr'A  Cyc.  C.  C.  P.  for  17  pars,  annotation. 

Code  MCtloM. — 47  C.  131.  132  (cited  with  |  905  post);  67  C.  620. 
522.  40  A.  R.  120  (cited);  64  C.  343.  30  P.  1030  (applied):  8  P.  644 
(referred  to);  68  C.  566,  568,  9  P.  839.  840  (cited);  72  C.  513.  514. 
14  P.  135.  136  (construed  with  post  {  715);  99  C.  271,  275.  27  A.  S. 
550,  33  P.  857,  858  (construed);  133  C.  315.  317,  85  A.  S.  171,  65  P. 
622  (cited  with  i  905  povt);  144  C.  483,  485.  77  P.  1042  (construed); 
84  F.  618,  628  (conatrued  with  ||  564,  720— court  may  appoint  re- 
ceiver for  Judgment  defendant — S  714  does  not  apply  to  a  foreif?n 
r'orporation  defendant). 


Act  S  2S8.— 7  C.  187.  201.  202,  204  (construed  with  other 
sections).  •, 

As  to  bankruptcy,  effect  of  on  supplementary  proceedingrs.  see 
45  L.  193-196. 

As  to  contempt  proceedings,  generally,  see  Kerr's  Cyc.  C.  C.  P. 
I  1209  and  note. 

As  to  creditors*  bills  and  proceedings  in  equity  in  aid  of  execu- 
tion, see  90  A.  D.  288-301. 

As  to  creditor's  election  to  proceed  against  debtor  of  Judgment 
debtor  under  provisions  of  i  717  post,  or  under  provisions  con- 
tained in  this  and  succeeding  section,  see  Kerr's  Cyc.  C.  C.  P. 
i  717  and  note  par.  9. 

As  to  examination  of  debtor,  see  Kerr's  Cyc.  C.  C.  P.  8  715  and 
note. 

As  to  examination  of  witnesses,  in  general,  see  Kerr's  Cyc.  C.  C. 
P.  f  718  and  note. 

As  to  proceedings  supplementary  to  execution,  in  general,  see 
31  Cent.  Dig.  col.  1941,  f|  1091-1206;  100  A.  D.  500-515. 

Same — Proceedings  for  examination  of  Judgment  debtor. — See  21 
Cent.   I>ig.  col.   1969,   ff  1106-1118. 

Same — ^Proceedings  for  examination  of  third  person,  see  21  Cent. 
Dig.  col.  1987.  if  1123-1130. 

Same— Under  this  chapter,  applicable  to  Justices*  courts,  see 
Kerr's  Cyc.  C.  C  P.  I  905  and  note. 

As  to  receiver,  appointment  of  in  proceedings  supplementary  to 
execution,  see  Kerr's  CJyc.  C.  C.  P.  f  564  and  note. 

As  to  supplementary  proceedings,  in  general,  see  100  A.  D.  500-515. 

§  716.  PBOCEEDINGS  TO  COMPEL  DEBTOB  TO  APPEAR. 
IN  WHAT  CASES  HE  MAT  BE  ABBESTED.  WHAT  BAIL 
MA¥  BE  GITSN*  After  the  IsBulng  of  an  execution  against 
property,  and  upon  proof,  by  affidavit  of  a  party  or  other- 
wise, to  the  satisfaction  of  a  judge  of  the  court,  that  any 
Judgment  debtor  has  property  which  he  unjustly  refuses  to 
apply  toward  the  satisfaction  of  the  judgment,  such  judge 
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may,  by  an  order,  require  the  Judgment  debtor  to  appear, 
at  a  specified  time  and  place,  before  such  Judge,  or  a  referee 
appointed  by  him,  to  answer  concerning  the  same;  and  such 
proceedings  may  thereupon  be  had  for  the  application  of  the 
property  of  the  Judgment  debtor  toward  the  satisfaction  of 
the  judgment  as  are  provided  upon  the  return  of  an  execu- 
tion. Instead  of  the  order  reqalrteg  the  attendance  of  the 
judgment  debtor,  the  judge  may,  upon  affidavit  of  the  Judg- 
ment creditor,  his  agent  or  attorney,  if  it  appear  to  him 
that  there  is  danger  of  the  debtor  absconding,  order  the 
sheriff  to  arrest  the  debtor  and  bring  him  before  such  Judge. 
Upon  being  brought  before  the  Judge,  he  may  be  ordered  to 
enter  into  an  undertaking,  with  sufficient  surety,  that  he  will 
attend  from  time  to  time  before  the  judge  or  referee,  as  may 
be  directed  during  the  pendency  of  proceedings  and  until  the 
final  termination  thereof,  and  will  not  In  the  meantime  dis- 
pose of  any  portion  of  his  property  not  exempt  from  execu- 
tion. In  default  of  entering  into  such  undertaking  he  may 
be  committed  to  prison. 

HlHtoryi  Enacted  March  11,  1872,  re-enactment  of  i  239  Prac- 
tice Act  as  amended  1854  (Stats.  1854.  p.  84);  amended  March  9, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  6. 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation. 

Code  •ectton.— 7  P.  128,  130  (construed  with  |  717  post);  57  C. 
520.  522.  40  A.  R.  120  (cited);  68  C.  560,  568,  9  P.  839.  840  (attach- 
ment of  debts  secured  by  mortgage);  72  C.  513,  514.  516,  516.  14  P. 
135,  136  (construed  with  S  714  ante) ;  116  C.  370,  374,  48  P.  332  (con- 
strued with  I  717  post);  119  C.  382,  51  P.  559  (construed  with  |  717 
post);  119  C.  437,  439,  51  P.  626  (construed  with  {  719  post). 

Practice  Act  S  239.-7  C.  187,  201,  202.  204  (construed  with  other 
sections) . 

As  to  application  of  property  of  judgment  debtor  to  satisfaction 
of  judgment,  see  Kerr's  Cyc.  C.  C.  P.  i  719  and  note. 

As  to  arrest  of  debtor  in  proceedings  supplementary  to  execution, 
see  Kerr's  Cyc.  C.  C.  P.  ||  478-504  and  notes. 

Same — Proceedings  for  arrest. — See  21  Cent.  Dig.  col.  1985,  H  1119- 
1123. 

As  to  creditor's  election  to  proceed  against  debtor  of  Judgment 
debtor  under  provisions  of  |  717  post,  or  under  provisions  of  this 
and  preceding  section,  see  Kerr's  Cyc.  C.  C.  P.  I  717  and  note 
par.  9. 
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As  to  discharfire  of  persons  imprisoned  on  civil  process,  see  Kerr's 
Cyc.  C.  C.  P.  if  1143-1154  and  notes. 

As  to  distinction  between  this  section  and  {  714  ante,  see  Kerr's 
Cyc.  C.  C.  P.  I  714  and  note  par.  6. 

As  to  peVsons  confined  on  execution  in  civil  actions,  examination 
of.  etc.,  see  Kerr's  Cyc.  C.  C.  P.  SS  1143-1154  and  notes. 

As  to  proceedingrs  supplementary  to  execution — Nature  and  pur- 
pose of  remedy. — See  21  Cent.  Digr-  col.  1941,  {  1091. 

Same — Substitute  for  creditor's  bill  in  chancery,  see  Kerr's  Cyc. 
C.  C.  P.  I  714  and  note  pars.  8,  9. 

As  to  witnesses,  In  greneral,  examination  of,  see  Kerr's  Cyc.  O.  C 
P.  I  718  and  note;  see  also  21  Cent.  Dig.  col.  1987,  H  1123-1130. 


§  71«.  ANT  DEBTOB  OF  THE  JUDOHENT  DEBTOR  MA¥ 
PAT  THE  LATTEB'S  CBEDITOB.  After  the  issuing  of  an 
execution  against  property,  and  before  its  return,  any  person 
indebted  to  the  Judgment  debtor  may  pay  to  the  sheriff  the 
amount  of  his  debt,  or  so  much  thereof  as  may  be  necessary 
to  satisfy  the  execution;  and  the  sheriff's  receipt  is  a  suffi- 
cient discharge  for  the  amount  so  paid. 

Htatoryi  Enacted  March  11,  1872,  re-enactment  of  I  240  Prac- 
tice  Act, 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

Code  iie«ttoBv->57  C.  620,  622,  40  A.  R.  120  (cited);  68  C.  566.  568, 
9  P.  839.  840  (attachment  of  debts  secured  by  mortgage);  96  C.  386. 
387,  29  A.  S.  121,  30  P.  556  (construed  with  other  sections);  99  C. 
271,  274,  27  A.  S.  50,  33  P.  857,  868  (cited) ;  103  C.  652,  659,  660,  37  P. 
643  (construed). 


Act  1240. — 1  C.  187.  201  (cited  with  other  sections); 
22  C.  174.  177  (cited):  33  C.  526,  628.  629,  91  A.  D.  665  (construed). 

As  to  attachment,  generally,  see  Kerr's  Cyc.  C.  C.  P.  i  544  and 
note. 

As  to  payment  to  sheriff  of  funds  under  garnishment,  see  Kerr's 
Cyc.  C.  C:  P.  §  644  and  note. 

Right  of  plaintiff  to  summon  and  charge  himself  as  garnishee. 
66  L.  353. 

i717.  EXAIONATION  OF  DEBTOBS  OF  JUBeHENT 
DEBTOB,  OB  OF  THOSE  HAYIITG  PBOPEBTT  BELONGING 
TO  HIM*  After  the  issuing  or  return  of  an  execution  against 
property  of  the  judgment  debtor,  or  of  any  one  of  several 
debtors  in  the  same  judgment,  and  upon  proof  by  affidavit  or 
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Otherwise,  to  the  satisfaction  of  the  judge,  that  any  person 
or  corporation  has  property  of  such  judgment  debtor,  or  is 
indebted  to  him  in  an  amount  exceeding  fifty  dollars,  the 
judge  may,  by  an  order,  require  such  person  or  corporation, 
or  any  officer  or  member  thereof,  to  appear  at  a  specified 
time  and  place  before  him,  or  a  referee  appointed  by  him, 
and  answer  concerning  the  same. 

History:  Enacted  March  11,  1872,  substantial  re-enactment 
of  I  241  Practice  Act;  amended  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  157,  act  held  unconstitu- 
tional, see  history,  f  5  ante;  amended  March  19,  1907.  Stats,  and 
Amdts.  1907,  p.  685.  Kerr's  Stats,  and  Amdts.  1906-7.  p.  469. 

See  Kerr's  Cyc.  C.  C.  P.  for  19  pars,  annotation. 

Code  section. — 67  C.  520,  522,  40  A.  R.  120  (cited);  61  C.  432,  435 
(construed  with  {  720  post);  7  P.  128,  130  (construed  with  other 
sections);  68  C.  566,  568.  9  P.  839,  840  (attachment  of  debts  secured 
by  mortgage);  87  C.  178,  182,  25  P.  346,  347  (construed  with  other 
sections);  93  C.  647,  648,  29  P.  254  (construed);  99  C.  271,  274,  27  A.  S. 
50,  33  P.  857,  858  (cited);  101  C.  322.  325.  35  P.  896  (cited  as  to 
meaning  of  "debt");  113  C.  429.  431,  45  P.  703  (construed);  116  C. 
370.  374,  48  P.  332  (construed  with  |  715  ante) ;  119  C.  382,  51  P.  (69 
(construed  with  {  715  ante);  124  C.  561.  564.  71  A.  S.  99.  57  P.  482 
(construed  with  I  719  post);  128  C.  162.  168,  60  P.  766  (cited):  163  C. 
146.  147.  148,  151,  94  P.  617  (duty  of  Judgment  creditor  to  secure 
admission  of  Indebtedness);  1  C.  A.  479,  482,  82  P.  689  (cited). 

Practice  Act  8  241.— 7  C.  187,  201,  202  (cited  with  other  sections) ; 
9  C.  262,  265  (cited  with  other  sections);  26  C.  581.  589  (cited  with 
other  sections);  38  C.  522.  623  (construed  with  other  sections). 

As  to  examination  of-  third  persons,  and  who  may  be  examined, 
in  proceedings  in  aid  of  execution,  see  21  Cent.  Dig.  col.  1987. 
II  1123-1130. 

As  to  property  in  custodla  legis,  see  Kerr's  Cyc.  C.  C.  P.  I  542 
and  note. 

As  to  referee,  appointment  of,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  |  714 
and  note. 

As  to  receiver,  appointment  of,  to  carry  judgment  into  effect, 
see  Kerr's  Cyc.  C.  C.  P.  |  564  subd.  3  and  note. 

8  718.  WITXESSES  REQUIRED  TO  TESTIFY.  Witnesses 
may  be  required  to  appear  and  testify  before  the  judge  or 
referee,  upon  any  proceeding  under  this  chapter,  in  the  same 
manner  as  upon  the  trial  of  an  issue. 
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HtetoiTi  Enacted  March  11,  1872,  re-enactment  of  I  242  Prac- 
tice Act. 

C^ode  aeetloB.— 67  C.  520,  522.  40  A.  R.  120  (cited);  68  C.  566,  668. 
9  P.  839,  840  (attachment  of  debts  secured  by  mortgage) ;  87  C. 
178.  182,  25  P.  346,  347  (construed  with  other  sections);  99  C.  271, 
274,  27  A.  S.  50.  33  P.  857.  858  (cited);  101  C.  322.  325,  33  P.  896 
(cited' as  to  meaning  of  "debt");  113  C.  429,  431.  45  P.  703  (con- 
strued with  I  717  ante);  153  C.  146.  147.  148.  94  P.  617  (cited);  1  C.  A. 
479.  482,  82  P.  689  (cited). 

Practice  Act  8  242.-9  C.  262.  265  (cited  with  other  sections) ;  26 
C.  581,  589  (cited  with  other  sections). 

Ab  to  claims  in  tort  generally,  see  59  L.  355. 

As  to  creditor's  bill,  proper  remedy  where  adverse  title  or  claim 
is  set  up  by  garnishee,  see  Kerr's  Cyc.  C.  C.  P.  I  717  and  note 
par.  5. 

As  to  debts  arising  from  torts,  when  may  be  reached  by  pro- 
ceedings, see  Kerr's  Cyc.  C.  C.  P.  fi  717  note  par  10. 

As  to  examination  necessary  before  court  may  make  order  for 
application  of  property  to  satisfaction  of  Judgment,  see  Kerr's  Cyc. 
C.  C.  P.  I  717  and  note  par.  12. 

As  to  unliquidated  claims,  generally,  see  59  L.  353. 

As  to  witnesses  in  general,  see  Kerr's  Cyc.  C.  C.  P.  §§  2064-2070 
and  notes. 

ft  71».  JUDGE  MAT  OBDER  PBOPEBTT  TO  BE  APPLIED 
OK  EXECUTION,  The  judge  or  referee  may  order  any  prop- 
erty of  the  Judgment  debtor,  not  exempt  from  execution,  in 
the  hands  of  such  debtor,  or  any  other  person,  or  due  to  the 
judiSment  debtor,  to  be  applied  toward  the  satisfaction  of  the 
judgment;  but  no  such  order  can  be  made  as  to  money  or 
property  in  the  hands  of  any  other  person  or  claimed  to  be 
due  from  him  to  the  Judgment  debtor,  if  such  person  claims 
an  interest  in  the  property  adverse  to  the  Judgment  debtor  or 
denies  the  debt. 

HlMtorjrs  Enacted  March  11,  1872,  re-enactment  in  part  of 
{  243  Practice  Act;  amended  by  Code  Commission.  Act  March  8. 
1901.  Stats,  and  Amdts.  1900-1,  p.  167.  act  held  unconstitutional, 
see  history,  f  5  ante;  amended  March  19,  1907,  Stats,  and  Amdts. 
1907,  p.  685,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  469. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

Code  sectioB. — 47  C.  131.  182  (cited  with  other  sections):  56  C. 
266  (construed  with  f  720  post) ;  57  C.  520,  522,  40  A.  R.  120  (cited) ; 
68  C.  566,  568,  9  P.  889,  840  (attachment  of  debts  secured  by  mort- 
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gage) ;  87  C.  178,  182,  26  P.  346,  347  (construed  with  other  sections) ; 
99  C.  271.  274,  27  A.  S.  50,  33  P.  857,  858  (cited);  101  C.  322,  825. 
35  P.  896  (cited  as  to  meanlnif  of  "debt");  113  C.  429.  431.  45  P.  703 
(construed  with  {  717  ante) ;  119  C.  437,  439,  51  P.  626  (construed 
with  I  715  ante) ;  124  C.  561,  564,  71  A.  S.  99,  57  P.  482  (construed 
with  1717  ante);  153  C.  146,  147,  148.  94  P.  617  (cited);  1  C.  A. 
479.   482,   82  P.   689   (cited). 

Practice  Act  §  243.-7  C.  187.  202,  204  (cited  with  other  sections) ; 
9  C.  262.  265  (cited  with  other  sections);  26  C.  581.  589  (cited  with 
other  sections);  38  C.  522,  524,  525  (construed  with  other  sections). 

As  to  constitutionality  of  this  section  and  §  717  ante,  pee  Kerr's 
Cyc.  C.  C.  P.   S  717  and  note  par.   6. 

As  to  creditor's  bill  proper  remedy  wliere  adverse  title  or  claim 
is  set  up  by  garnishee,  see  Kerr's  Cyc.  C.  C.  .P.  8  717  and  note 
par.   5. 

As  to  debts  arising  from  torts,  etc.,  reached  by  supplementary- 
proceedings,  see  Kerr's  Cyc.  C.  C.  P.  §  717  and  note  par.  10. 

As  to  examination  necessary  before  court  may  make  order  for 
application  of  property  to  satisfaction  of  Judgment,  see  Kerr's 
Cyc.   C.   C.   P.   $  717  and  note  par.   12. 

As  to  exemptions  In  general,  see  Kerr's  Cyc.  C.  C.  P.  |  690  and 
note. 

As  to  order  for  delivery  of  property,  see  21  Cent.  Dig.  col.  2020, 
H  1156-1159. 

As  to  proceedings  under  this  and  { 715  ante  taken  only  after 
Judgment  rendered  and  execution  Issued  thereon,  see  Kerr's  Cyc. 
C.   C.   P.   I  715  and  note  par.   12. 

As  to  wages,  etc..  exemption  of  from  execution,  see  Kerr's  Cyc. 
C.   C.   P.   i  1206  and  ndte. 

§720.  PROCEEDINGS  UPON  CLAIM  OF  ANOTHER 
PARTY  TO  PROPERTY,  OR  ON  DENTAL  OF  INDEBTED- 
NESS  TO  JUDGMENT  DEBTOR.  If  it  appears  that  a  person 
or  corporation,  alleged  to  have  property  of  the  judgment 
debtor,  or  to  be  indebted  to  him,  claims  an  interest  in  the 
property  adverse  to  him,  or  denies  the  debt,  the  judgment 
creditor  may  maintain  an  action  against  such  person  or  cor- 
poration for  the  recovery  of  such  interest  or  debt;  and  the 
court  or  judge  may,  by  order,  forbid  a  transfer  or  other 
disposition  of  such  interest  or  debt,  until  an  action  can  be 
commenced  and  prosecuted  to  judgment.  Such  order  mAjr  be 
modified  or  Taeated  by  the  judge  granting  the  same,  or  the 
court  in  which  the  action  is  brought,  at  any  time,  upon  such 
terms  as  may  be  just. 
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t  Enacted  March  11,  1872,  re-enactment  of  I  244  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats. 
and  Amdts.  1900-1,  p.  157,  act  held  tinconstltntlonal.  see  history, 
f  5  ante;  amended  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  686, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  459. 

See  Kerr's  Cyc.  C.  C.  P.  for  20  pars,  annotation. 

Code  acetloB. — 51  C.  601,  502  (construed  and  applied);  56  C.  265. 
266  (construed  with  {  719  ante):  57  C.  620.  522.  40  A.  R.  120  (cited): 
61  C.  432,  435  (construed  with  (717  ante);  7  P.  128.  129  (construed 
with  other  sections);  8  P.  644  (referred  to);  64  C.  354.  358.  30  P. 
609,  611  (erroneously  cited  for  I  726  post) ;  68  C.  566,  568.  9  P.  839. 
840  (attachment  of  debts  secured  by  mortgage);  23  P.  710,  711 
(referred  to);  86  C.  615,  616,  25  P.  128  (construed  and  applied); 
87  C.  17S.  182.  26  P.  846,  847  (construed  with  other  sections);  90 
C.  565,  27  P.  422  (construed  with  i|  542-546  ante) ;  95  C.  386.  387. 
2»  A.  S.  121,  30  P.  566  (construed  and  applied):  99  C  271,  274. 
27  A.  S.  60,  33  P.  857,  858  (cited);  101  C.  322,  326,  35  P.  896  (cited 
as  to  meaning  of  "debt");  103  C.  525,  527,  37  P.  508  (construed 
and  applied);  108  C.  525,  528.  41  P.  413  (construed);  109  C.  73. 
83,  84,  86,  41  P.  801  (construed):  113  C.  429.  431.  45  P.  703  (con- 
strued with  S  717  ante);  116  C.  370,  372,  48  P.  332  (construed  and 
applied);  153  C.  146,  147,  148,  94  P.  617  (cited);  1  C.  A.  479.  482.  82  P. 
689  (cited);  84  F.  518,  523  (construed  with  ||  564,  714— court  may 
appoint   receiver  for  Judgment  defendant). 

Pmetlee  Aet  §244. — 9  C.  262,  265,  266  (cited  with  other  sections): 
38  C.  522,  524,  626,  526,  527  (construed  with  other  sections). 

As  to  action  based  upon  garnishment  under  f  544  ante  not  requir- 
ing as  prerequisite  to  maintenance  thereof  order  under  this  se(*- 
tion,  see  Kerr's  Cyc.  C.  C.  P.  S  544  and  note. 

As  to  creditor's  bill  proper  remedy  where  adverse  title  or  claim 
is  set  up  by  garnishee,  see  Kerr's  Cyc.  C.  C.  P.  |  717  and  note 
par.  6. 

As  to  "debts"  and  "credits,"  attachment  of,  see  Kerr's  Cyc. 
C.  C.  P.   SI  542-546  and  notes. 

As  to  debts  arising  from  torts,  when  may  be  reached  by  pro- 
cedlngs,  see  Kerr's  Cyc.  C.  C.  P.  f  717  and  note  par.  10. 

As  to  Judgment  by  default  or  Judgment  without  examination  not 
I>ermlssible  under  statute  in  supplementary  proceedings,  see  Kerr's 
Cyc.  C.  C.  P.  I  719  and  note  par.  5. 

As  to  receivers,  see  Kerr's  Cyc.  C.  C.  P.  |  564  and  note;  21  Cent. 
DiflT.   col.  2031,  111160-1172. 

As  to  wages,  exemption,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  post  S  1206 
and  note. 

S72L    DISOBEDIENCE  OF  ORDERS,  HOYV  PUNISHED.    If 

any  person,  party,  or  witness  disobey  an  order  of  the  referee, 
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properly  made,  In  the  proceedings  before  him  under  this 
chapter,  he  may  be  punished  by  the  court  or  Judge  ordering 
the  reference,  for  a  contempt. 

History  I  Enacted  March  11.  1872,  re-enactment  of  |  246  Prac- 
tice Act. 

47  C.  131,  132  (cited  with  S  714  ante  and  |  906  poet);  67  C.  620. 
522.  40  A.  R.  120  (cited);  58  C.  356  (cited);  68  C.  566.  568.  9  P. 
839.  840  (attachment  of  debts  secured  by  mortgage):  99  C.  271. 
274.  275,  27  A.  S.  50.  38  P.  857.  858  (cited);  133  C.  315.  "SI?,  85  A. 
S.  171.  65  P.  622  (cited  with  |  714  ante  and  1 906  post);  I  C.  A. 
479,   482,   82   P.   689    (cited). 

As  to  contempt  for  disobedience  of  the  process  in  general,  see 
Kerr's  C^c.  C.  C.  P.  If  1209  et  seq.  and  notes;  21  Cent.  Dig.  col. 
2070,    111195-1204. 

As  to  proceedings  supplementary  to  execution  applicable  to  jus- 
tices' courts,  see  Kerr's  Cyc.  C.  C.  P.  |  905  and  note. 
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TITLE  X. 

ACTIONS    IN    PARTICULAR   CASES. 

Chapter   I.     Actions  for   the  Foreclosure  of  Mortflragres,   f f  726- 

729. 
IL     Actions  for  Nuisance,  Waste,  and  Wilful  Trespass, 
in  Certain  Cases  on  Real  Property,  ||  731-735. 

III.  Actions    to    Determine    Conflicting   Claims   to    Real 

Property,  and  Other  Provisions  Relating  to  Ac- 
tions ConcerninK  Real  Estate,  ff  738-751. 

IV.  Actions  for  the  Partition  of  Real  Property,  f i  752- 

801. 
V.     Actions   for  the  Usurpation   of  an  Office  or  Fran- 
chise, 11802-810. 
VI.     Of  Actions   Asrainst   Steamers,   Vessels,  and   Boats. 
f{  813-S27. 

CHAPTER    I. 
ACTIONS   FOR   TEffi   FORECLOSURE   OF   MORTGAGES. 

{  726.     Proceedinsrs  in  foreclosure  suits. 

f  727.     Surplus  money  to  be  deposited  in  court. 

f  728.     ProceedfniTs    when    debt    secured    falls    due   at    different 

times. 
f  729.    Oath  and  undertakinfir  of  commissioner. 

1 724L  PBOCEEDINGS  IN  FORECLOSURE  SLITS.  There 
can  be  but  one  action  for  the  recovery  of  any  debt,  or  the 
enforcement  of  any  right  secured  by  mortgage  upon  real 
or  persona]  property,  which  action  must  be  in  accordance 
with  the  provisions  of  this  chapter.  In  such  action  the 
court  may,  by  Its  Judgment,  direct  the  sale  of  the  encum- 
bered property  (or  so  much  thereof  as  may  be  necessary),  and 
the  application  of  the  proceeds  of  the  sale  to  the  payment  of 
the  costs  of  court,  and  the  expenses  of  the  sale,  and  the 
amount  due  plaintiff,  including,  where  the  mortgage  provides 
for  the  payment  of  attorney's  fees,  such  sum  for  such  fees  as 
the  court  shall  find  reasonable,  not  exceeding  the  amount 
named  In  the  mortgage. 
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[Appointment  of  commissioner  to   sell— Undertaking  of*] 

The  court  may,  by  its  judgment,  or  at  any  time  after  Judgment, 
appoint  a  commissioner  to  sell  the  encumbered  property.  It 
must  require  of  him  an  undertaking  in  an  amount  fixed  by 
the  court,  with  sufficient  sureties,  to  be  approved  by  the 
Judge,  to  the  effect  that  the  commissioner  will  faithfully  per- 
form the  duties  of  his  ofilce  according  to  law.  Before  enter- 
ing upon  the  discharge  of  his  duties  he  must  file  such  under- 
taking, so  approved,  together  with  his  oath  that  he  will  faith- 
fully perform  the  duties  of  his  office.  If  it  appear  from  the 
sheriff's  return,  or  from  the  commissioner's  report,  that  the 
proceeds  are  insufficient,  and  a  balance  still  remains  due. 
Judgment  must  then  be  docketed  by  the  clerk  in  the  manner 
provided  in  this  code  for  such  balance  against  the  defendant 
or  defendants  personally  liable  for  the  debt,  and  it  becomes 
a  lien  on  the  real  estate  of  such  Judgment  debtor,  as  in 
other  cases  in  which  execution  may  be  issued. 

[Who  not  necessary  parties.]  No  person  holding  a  con- 
veyance from  or  under  the  mortgager  of  the  property  mort- 
gaged, or  having  a  lien  thereon,  which  conveyance  or  lien 
does  not  appear  of  record  in  the  proper  office  at  the  time  of 
the  commencement  of  the  action,  need  be  made  a  party  to 
such  action,  and  the  Judgment  therein  rendered,  and  the 
proceedings  therein  had,  are  as  conclusive  against  the  party 
holding  such  unrecorded  conveyance  or  lien  as  if  he  had  been 
a  party  to  the  action. 

[Commissioner  must  sell,  how.]  If  the  court  appoints  a 
commissioner  for  the  sale  of  the  property,  he  must  sell  it  in 
the  manner  provided  by  law  for  the  sale  of  like  property  by 
the  sheriff  upon  execution;  and  the  provisions  of  chapter 
one,  title  nine,  part  two,  of  this  code  are  hereby  made  appli- 
cable to  sales  made  by  such  commissioner,  and  the  powers 
therein  given  and  the  duties  therein  imposed  on  sheriffs  are 
extended  to  such  commissioner. 

[Death,  Inability,  or  absence  of  commissioner — Elisor  ap- 
pointed to  sell.]  In  all  cases  heretofore,  now  or  hereafter 
pending  in  the  courts  of  this  state,  in  the  event  of  the  death, 
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absence  from  the  state,  other  disability  or  disqualification  of 
the  commissioner  appointed  to  sell  encumbered  property  under 
the  foregoing  provisions  of  this  section,  the  court  may,  upon 
the  happening  of  either  the  death,  absence  from  the  state, 
other  disability  or  disqualification  of  the  commissioner,  ap- 
point an  elisor  to  perform  the  duties  of  such  commissioner 
which  are  then  to  be  performed  in  such  action. 

[Elisor  to  gire  undertaking.]  The  elisor  so  appointed  shall 
give  the  undertaking,  and  take  the  oath  hereinbefore  pro- 
vided to  be  given  and  taken  by  a  commissioner,  before  enter- 
ing upon  the  discharge  of  his  duties,  and  shall  thereafter  per- 
form all  duties  left  unperformed  by  the  commissioner  whom 
he  is  appointed  to  succeed,  with  like  effect  as  if  such  duties 
had  been  performed  by  the  commissioner. 

If  tbe  laod  mortgaged  consists  of  a  single  parcel,  or  of  two 
•r  nore  eontlgaovs  parcels,  situated  in  two  or  more  oounttes, 
the  court  may,  In  its  judgment,  direct  the  whole  thereof  to 
be  sold  in  one  of  such  counties  by  the  sheriff,  commissioner 
or  elisor,  as  the  case  may  be,  and  upon  such  proceedings,  and 
with  like  effect,  as  if  the  whole  of  the  property  were  sit- 
uated In  that  county. 


I  Enacted  March  11,  1872,  founded  on  i  246  Practice 
Act  as  amended  1860  (Stats.  1860.  p.  303);  amended  March  9. 
1898.  Stats,  and  Amdts.  1893,  p.  118;  March  26,  1895,  Stata.  and 
Amdts.  1895.  p.  98;  February  26.  1901,  Stats,  and  Amdts.  1900-1, 
p.  48;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1.  p.  158.  act  held  unconstitutional,  see  history,  i  6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  228  pars,  annotation. 

Code  sectloB. — 49  C.  676,  679  (cited);  51  C.  242  (construed);  53 
C.  SS,  39  (cited);  54  C.  618.  614  (construed);  55  C.  15.  20  (applied): 
55  C.  531,  538  (cited);  57  C.  8.  10  (construed);  58  C.  66,  5S  (cited); 
€2  C.  623,  630  (cited);  63  C.  366.  367  (construed);  63  C.  554.  560 
(dted):  64  C.  282,  30  P.  806  (applied);  64  C.  854.  362,  30  P.  609,  612 
(construed);  65  C.  614,  518,  4  P.  531  (construed);  66  C.  97.  98.  4  P. 
1062.  1063.  (construed) ;  66  C.  332,  335.  5  P.  488  (Hted):  67  C.  235.  236.  7 
P.  682.  683  (construed);  67  C.  682,  584,  8  P.  185  (cited);  S  P.  597 
(referred  to);  72  C.  259,  260,  13  P.  687  (construed);  77  C.  54.  59. 
11  A.  S.  235,  18  P.  808,  810  (construed):  78  C.  198.  200.  20  P.  419. 
422  (cited);  79  C.  116,  121.  19  P.  532,  21  P.  610,  3  L.  754  (cited): 
80  C.  245,  248,  18  A.  S.  147,  22  P.  184,  185   (applied);  80  C.  348,  353. 
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356,  22  P.  200,  202  (construed);  84  C.  154.  156,  157,  158.  2S  P.  1086. 
1087  (construed);  84  C.  174,  176,  24  P.  113  (applied):  87  C.  158, 
161.  25  P.  272  (applied);  89  C.  478,  487.  23  A.  S.  491,  26  P.  1074. 
1076  (construed);  97  C.  286,  289,  32  P.  288  (applied):  98  C.  490. 
493,  494,  83  P.  550  (coxuitrued);  99  C.  416,  418.  87  A.  S.  67.  34  P. 

102  (construed);  102  C.  266,  268,  269,  271,  36  P.  676  (construed); 

103  C.  641,  643,  37  P.  648  (applied);  104  C.  269,  271,  37  P.  925 
(construed):  105  C.  413,  417,  38  P.  977  (construed);  106  C.  194,  198, 
197.  39  P.  538  (construed);  113  C.  463.  466.  467.  45  P.  840  (applied); 
114  C.  126,  128,  46  P.  1068  (applied);  116  C.  116,  119,  68  A.  S.  156, 
47  P.  1007  (construed);  117  C.  332,  342.  49  P.  197  (applied):  117 
C.  481,  482,  49  P.  573  (construed);  118  C.  93,  98,  62  A.  S.  226,  50  P. 
272,  273,  274  (no  case  for  decree  declaring  defendant  and  "personally 
liable  for  the  debt");  118  C.  334,  335,  336,  341,  50  P.  656  (construed): 
118  C.  413,  420,  50  P.  546  (applied);  119  C.  18,  22.  50  P.  925  (referred 
to);  119  C.  67.  71,  51  P.  14  (construed);  119  C.  283,  291,  63  A.  S. 
108,  51  P.  2,  542  (construed);  120  C.  482,  484  (applied,  miscited  as 
1736).  52  P.  818,  819  correct  citation);  120  C.  496.  497.  498,  499, 
500,  52  P.  848  (construed):  121  C.  194,  197.  198.  53  P.  563  (applied): 
121  C.  294.  296,  53  P.  808  (construed):  121  C.  680.  682  (construed 
and  applied — miscited  as  I  722),  64  P,  119  (oorrect  citation):  122 
C.  28,  33,  34,  36,  54  P.  273  (construed).;  123  C.  208.  215,  55  P.  791 
(construed):  124  C.  164,  166,  56  P.  770  (cited);  124  C.  415.  417, 
57  P.  208  (cited):  126  C.  107,  109,  77  A.  S.  153,  58  P.  447  (con- 
strued): 126  C.  283,  286,  58  P.  688  (cited);  126  C.  582,  586,  59  P. 
136  (cited):  127  C.  26,  30.  59  P.  189  (cited);  127  C.  471,  475.  477, 
59  P.  895  (construed);  127  C.  612,  616,  620,  60  P.  165  (does  not 
prohibit  successive  foreclosures);  128  C.  489,  491,  492.  61  P.  84 
(construed):  129  C.  160,  163,  164,  61  P.  785  (construed):  130  C. 
512.  614,  515,  62  P.  830,  831  (cited):  133  C.  55,  61.  65  P.  139 
(applied):  65  P.  832,  833  (frlves  authority  to  commissioner  to 
act):  133  C.  681.  684,  65  P.  1110  (construed);  134  C.  441.  446.  66 
P.  587  (construed);  68  P.  1020.  1021  (applies  to  deed  of  trust): 
136  C.  533.  535,  69  P.  248  (construed):  137  C.  201,  203,  69  P.  984 
(applied):  138  C.  69.  71,  70  P.  1070  (cited):  138  C.  257.  260.  71  P. 
334  (construed):  140  C.  73,  80.  81,  73  P.  745  (construed):  140  C. 
190,  194,  73  P.  816  (applied):  140  C.  379,  380,  73  P.  981  <cited): 
141  C.  382.  385.  74  P.  1046  (applied):  141  C.  653.  656,  75  P.  316 
(applied):  142  C.  471,  473.  476,  76  P.  35  (applied):  143  C.  75.  77. 
76  P.  818  (construed):  143  C.  473.  475,  77  P.  160  (applied):  144 
C.  64,  66,  77  P.  770  (applied);  145  C.  548.  550,  651,  553,  654,  79  P. 
68  (construed):  146  C.  3,  7,  10,  79  P.  527  (constru**d) ;  148  C.  539, 
545,  83  P.  1000  (is  inapplicable  to  mortsagres  of  property  situ- 
ated in  another  state  or  country):  149  C.  647,  651.  117  A.  S.  167. 
87  P.  89  (there  can  be  but  one  action  for  recovery  of  debt 
secured  by  mortgagre):  150  C.  477,  487,  89  P.  317  (action  where 
one  holds  two  mortgagres  for  same  debt):  151  C.  723,  731.  91  P. 
616   (5  440,  relative  to  cross-demands  does  not  apply  to  sujt  on 
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Indebtedness  secured  by  mortgage);  161  C.  754,  760.  91  P.  620 
(no  personal  Judgrment  when);  152  C.  350,  353,  93  P.  67  (there 
can  be  but  one  action  for  recovery  of  debt  secured  by  mort- 
Saere);  1  C.  A.  189.  198.  81  P.  1029  (applied):  1  C.  A.  733.  739.  82 
P.  1116  < construed);  2  C.  A.  650.  652,  84  P.  283  (answer  that  noto 
sued  on  at  law  was  secured  by  mortgragre  Is  a  complete  defense) ; 
3  C.  A.  54,  58.  84  P.  453  (construed  as  permittinfiT  mortfiragree  to 
see  assigrnee  of  deceased  mortgraffer  and  bring:  in  administrator 
subsequently  appointed);  4  C.  A.  78.  86.  87  P.  280  (this  section 
refers  to  persons  having  a  lien  on  mortgaged  premises  as  well 
as  a  conveyance  thereof);  6  C.  A.  455.  456,  92  P.  393  (does  not 
apply  to  collateral  contracts — replevin  will  lie  pending  fore- 
closure of  chattel  mortgage). 

Pnictlee  Act  §240.-9  C.  53S.  551  (cited);  22  C.  116.  125  (eon- 
strued);  25  C.  337,  347.  349  (construed):  26  C.  577.  580  (cited);  27 
C.  258.  271  (construed);  28  C.  520,  524,  525,  526  (construed);  30  C. 
621.  622,  623  (construed);  38  C.  480.  483  (construed);  38  C.  340.  352, 
355,  99  A.  D.  399  (applied  dis.  op.  Rhodes,  J.);  39  C.  304.  305 
(cited);  49  C.  242.  249  (cited);  50  C.  511,  518  (construed);  52  C. 
664.  671.  672  (applied). 

As  to  alienation  of  different  parcels  of  mortgaged  lands,  see  29 
A.  D.   727. 

As  to  an  act  to  abolish  attorney's  fees  and  other  charges  in  fore- 
closure  suits,  see  Stats.  1873.  1874.  p.  707,  approved  March  27.  1874. 

As  to  appointment  of  receiver  to  talce  charge  of  mortgaged  prop- 
erty In  foreclosure  proceedings,  see  64  A.  D.  492-494,  27  A.  S. 
794-798.  72  A.  S.  74-80. 

As  to  certain  liens  for  salaries  and  wages,  see  Kerr's  Cyc.  C.  C 
P.  if  1204-1207  and  notes. 

As  to  conflict  of  laws  as  to  chattel  mortgages,  see  64  L.  353-366. 

As  to  constitutionality  of  statutes  allowing  an  attorney's  fees, 
see  79  A.  S.  178-186. 

As  to  copy  of  written  instrument  contained  in  complaint  admitted 
Unless  answer  Is  verified,  see  Kerr's  Cyc.  C.  C.  P.  |  447  and  note. 

As  to  creation  of  liens,  see  Kerr's  Cyc.  C.  C.  ||  2881-2884  and 
notes. 

As  to  effect  of  default  Judgment  against  holder  of  adverse  or  para- 
mount title,  see  68  A.  S.  360-362. 

As  to  effect  of  Hens,  see  Kerr's  Cyc.  C.  C.  ff  2888-2892  and  notes. 

As  to  effect  of  release  of  part  of  mortgaged  tract,  see  29  A.  D. 
747.   748. 

As  to  execution  generally,  see  Kerr's  Cyc.  C.  C.  P.  M  681-707 
and  notes. 

As  to  extinction .  of  mortgage  debt  by  sale  of  mortgaged  prop< 
erty  in  satisfaction  of  claims  secured  thereby,  see  Kerr's  Cyc.  C. 
C.  I  2910  and  note;  also  58  A.  D.  569-571. 
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As  to  extingrufshment  of  liens,  see  Kerr's  Cyc.  C.  C.  Sf  2909-2913 
and  notes. 

As  to  failure  of  sheriff  to  give  notice  of  execution  sale  not  vitiat- 
ing Bucli  sale,  see  65  A.  D.  480. 

As  to  foreclosure  and  sale  being  necessary  for  owner  of  mort- 
gage to  recover  possession  of  real  property,  see  Kerr's  Cyc.  C.  C. 
P.   I  744  and  note. 

As  to  foreclosure  of  trust-deeds,  see  82  A.  S.  346. 

As  to  foreclosure  sale,  right  of  tenant  to  crops  and  emblements, 
see  4  L.   453. 

As  to  foreclosure  suit  a  bar  to  action  at  law,  see  4  L.  205,  206. 

As  to  how  mortgage  is  discharged,  see  Kerr's  Cyc.  C.  C.  I  2938 
and  note. 

As  to  inadequacy  of  price  not  being  ground  for  setting  aside  Judi- 
cial sale,  see  100  A.  S.   150. 

As  to  injunction  by  mortgagee  or  other  lienholder  against  enforce- 
ment of  liens  or  claims  against  specific  property,  see  61  L.  785,  786. 

As  to  injunction  to  stay  waste  by  party  in  possession,  see  Kerr's 
Cyc.   C.  C.  P.   S  745  and  note. 

As  to  joining  persons  severally  liable  upon  instrument,  see  Kerr's 
Cyc.   C.   C.   P.   S  383  and  note. 

As  to  judgment  against  one  party  and  action  proceeding  as  to 
others,  see  Kerr's  Cyc.  C.  C.  P.  |  599  and  note. 

As  to  judgment  by  default,  see  Kerr's  Cyc.  C.  C.  P.  {  586  and 
note. 

As  to  law  of  lis  pendens,  see  56  A.  S.  353,  377. 

As  to  liens  in  general,  see  Kerr's  Cyc.  C.  C.  H  2872-2913  and 
notes. 

As  to  liens  of  mechanics  and  others  upon  real  property  see  Kerr's 
Cyc.  C.  C.  P.   SI  1183-1203  and  notes. 

As  to  lis  pendens,  see  Kerr's  Cyc.  C.  C.  P.  S  409  and  note. 

As  to  litigation  of  paramount  title  in  suit  to  foreclose  mortgage, 
see  68  A.  S.  354-362. 

As  to  litigation  of  tax-titles  in  foreclosure  suits,  see  68  A.  S.  359,^ 
360. 

As  to  manner  of  giving  and  entering  judgments,  generally,  see 
Kerr's  Cyc.   C.  C.  P.   S{  664-680%   and  notes. 

As  to  mortgage  being  created,  renewed,  or  extended  only  by 
writing,  executed  with  formality  required  in  case  of  grant  of  real 
property,  see  Kerr's  Cyc.  C.  C.  {  2922  and  note. 

As  to  mortgage  carrying  after  acquired  title  of  mortgager  under 
California  act  concerning  conveyances,  see  76  A.  D.  458. 

As  to  mortgage  in  general,  see  Kerr's  Cyc.  C.  C.  iS  2920-2942  and 
notes. 

As  to  mortgage  not  being  deemed  a  conveyance,  whatever  its 
terms,  see  Kerr's  Cyc.  C.  C.  P.   S  744  and  note. 
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As  to  mortera^e  not  beln^r  a  personal  obllgratlon  unless  there  is 
an  express  covenant  therein  to  that  effect,  see  Kerr's  Cyc.  C.  C. 
i  2928  and  note. 

As  to  mortgage  of  personal  property »  see  Kerr's  Cyc.  C.  C.  1 1  3965- 
2d73p  2986-3011  and  notes. 

As  to  mortgage  of  real  property,  see  Kerr's  Cyc.  C.  C,  U  2947- 
2952  and  notes. 

As  to  mortgage  passing  by  assignment  ol  debt  which  it  secures, 
see  Kerr's  Cyc.  C.  C.  S  2936  and  note. 

As  to  necessity  of  mortgage  describing  and  identifying  debt  which 
it  is  intended  to  secure,  see  86  A.  D.  86.  87. 

As  to  notice  of  pendency  of  action  aHecting  title  to  real  prop- 
erty, see  Kerr's  Cyc.  C.  C.  P.  i  409  and  note. 

As  to  order  of  sale  and  proper  parties  in  foreclosure  proceedings, 
see  63  A.  S.  130. 

As  to  order  of  sale  of  land  aliened  by  mortgager,  see  41  A.  S.  627. 

As  to  parties  defendant  in  foreclosure  proceedings,  see  36  A.  S. 
574. 

As  to  parties  not  summoned  in  action  on  Joint  contract  being 
summoned  after  Judgment,  see  Kerr's  Cyc.  C.  C.  P.  {  9&9  and  note. 

As  to  penalty  prescribed  for  officer  selling  without  notice,  see 
Kerr's  Cyc.  C.  C.  P.  $  693  and  note. 

As  to  place  of  trial  in  foreclosure  proceedings,  see  Kerr's  Cyc. 
C.  C.  P.  I  392  subd.  3  and  note. 

As  to  pleading  written  instrument  generally,  see  Kerr's  Cyc.  C. 
C.   P.   I  447-449  and  notes. 

As  to  pledgee  foreclosing  the  right  of  redemption  by  Judicial 
sale  under  direction  of  competent  court,  see  Kerr's  Cyc.  C.  C. 
13011  and  note. 

As  to  pledges,  see  Kerr's  Cyc.  C.  C.  If  2986-3011  and  note. 

As  to  power  of  sale  being  conferred  by  a  mortgage  upon  mort- 
gagee to  be  exercised  after  breach  of  obligation  for  which  mort- 
gage is  security,  see  Kerr's  Cyc.  C.  C.  §  2932  an4  note. 

As  to  priority  of  liens,  see  Kerr's  Cyc.  C.  C.  i|  2S97-2$99  and 
notes. 

As  to  priority  of  mortgage  for  price,  see  Kerr's  Cyc.  C.  C.  S  2898 
and  note. 

As  to  proceedings  agaitist  unknown  owners,  generally,  see  87  A. 
8.   358-368. 

As  to  proceedings  for  enforcement  of  mortgage,  where  mortgager 
has  died,  see  Kerr's  Cyc.  C.  C.  P.  $$  1493,  1569,  1570  and  notes. 

As  to  proceedings  generally  to  enforce  a  mortgage  for  part  of  a 
mortgage  debt,  see  37  L.  737-759. 

As  to  proceedings  In  foreclosure  suit  being  stayod  by  appeal 
from  decree  and  giving  of  three-hundred-dollar  bond  only,  see  Kerr's 
Cyc.  C.  C.  P.  i  929  and  note. 

As  to  proceedings  where  there  are  several  defendants  and  part 
only  are  served,  see  Kerr's  Cyc.  C.  C.  P.  I  414  and  note. 
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Am  to  question  whether  the  lex  rei  sitae  with  respect  to  interest 
and  usury  necessarily  controls  in  an  action  to  foreclose  a  niort«:age 
on  real  property,  see  55  L.  933-951. 

As  to  receiver  in  mortsa|re  foreclosure,  see  Kerr's  Cyc.  C.  C.  P. 
I  564  and  note. 

As  to  redemption  after  foreclosure  sale  grenerally,  see  9  L.  676- 
678. 

As  to  redemption  from  lien,  see  Kerr's  Cyc.  C.  C.  fS  2903-2905 
and  notes. 

As  to  redemption  of  property  sold  under  foreclosure  generally 
and  as  to  who  may  redeem,  and  manner  of  redemption,  see  Kerr's 
Cyc  C.  C.  P.  If  701-706  and  notes. 

As  to  rierht  of  bondholder  to  sue  for  enforcement  of  trust-deed, 
see  20  L.  535-689. 

As  to  Tight  of  mortfirairee  to  injunction  to  prevent  impairment 
of  security,  see  Kerr*s  Cyc.  C.  C.  P.  S  526  and  note. 

As  to  right  of  person  whose  debt  is  secured  by  trust-deed,  pledge, 
mortgage,  or  other  lien  to  maintain  an  action  at  law  to  recover 
judgment  on  debt,  see  73  A.  S.  559,  568. 

As  to  right  of  purchaser  at  invalid  Judicial  sale  to  subrogate  and 
to  retain  possession  until  repaid  amount  of  his  bid,  see  2  A.  S. 
328-330. 

As  to  right  to  strict  foreclosure  of  mortgage  and  statutes  of  the 
various  states  in  relation  thereto,  see  20  L.  370-379. 

As  to  sale  being  required  to  be  public,  see  Kerr's  Cyc.  C.  C.  P. 
I  694  and  note. 

As  to  sale  of  property  en  masse,  see  100  A.  S.  150. 

As  to  sales  imder  execution  generally,  see  Kerr's  Cyc.  C.  C.  P. 
f  I  691-700  and  notes. 

As  to  set-off  on  mortgage  foreclosure,  see  21  L.  321-327. 

As  to  setting  aside  Judicial  sales,  see  9  L.  731. 

As  to  several  mortgages  or  debts  payable  in  instalments,  see 
Kerr's  Cyc.  C.  C.  P.  {  728  and  note. 

As  to  superior  court  having  original  jurisdiction  in  all  cases  in 
foreclosure  of  mortgage,  see  const.  1879  art.  VI  S  5,  and  Hen.  G.  L. 
p.  Ixxxii. 

As  to  tender,  see  Kerr's  Cyc.  C.  C.  P.  S  997  and  note. 

As  to  title  acquired  by  mortgager  subsequent  to  execution  of 
mortgage  inuring  to  mortgagee,  see  Kerr's  Cyc.  C.  C.  f  2930  and 
note. 

As  to  undertaking  on  appeal,  see  Kerr's  Cyc.  C.  C.  P.  S  941  and 
note. 

As  to  unknown  claimants  being  barred  by  foreclosure  proceed- 
ings, see  87  A.  S.  366. 

As  to  what  is  a  mortgage,  see  Kerr's  Cyc.  C.  C.  f  2920  and  note. 

As  to  when  court  may  grant  injunction  during  foreclosure,  see 
Kerr's  Cyc.  C.  C.  P.  |  745  and  note. 
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Ab  to  whether  or  not  subsequent  purchasers  and  encumbrancers 
are  necessary  or  i>ropeT  parties  in  foreclosure  suit,  see  1  A.  S. 
189,   190. 

As  to  who  are  not  necessary  defendants  in  mortgage  foro- 
closure. — See  9  PI.  &  Pr.  332-361. 

As  to  who  may  redeem  from  execution  or  foreclosure  sale,  see 
21  A.   S.    243-249. 

Ab  to  who  may  redeem  real  property  sold  under  foreclosure,  see 
Kerr's  Cyc  C.  G.  P.  |  701  and  note. 

As  to  writ  of  assistance,  see  Kerr's  Cyc.  G.  G.  P.  1 1210  and  note. 

That  execution  on  foreclosure  decree  must  issue  within  five  years, 
see  Kerr's  Gyc.  G.  G.  P.  |  681  and  note. 


I  727.  SURPLUS  MONET  TO  BE  DEPOSITED  IN  COURT. 

If  there  be  surplus  money  remaining,  after  payment  of  the 
amount  due  on  the  mortgage,  Hen,  or  encumbrance,  with 
costs,  the  court  may  cause  the  same  to  be  paid  to  the  person 
entitled  to  It,  and  in  the  meantime  may  direct  it  to  be 
deposited  in  court. 

Hlsioryi  Enacted  March  11,  1872,  re-enactment  of  i  247  Prac- 
tice Act. 

See  Kerr's  Gyc.  G.  G.  P.   for  2  pars,  annotation. 

58  G.  366  (cited);  73  G.  265,  268,  14  P.  833,  834  (referred  to);  104 
C.  269,  271,  37  P.  926  (cited  with  other  sections). 

As  to  deposit  in  court,  see  Kerr's  Gyc.  G.  G.  P.  {  572  and  note. 

As  to  manner  of  enforcing  order  of  court  requiring  deposit  or 
delivery  of  money,  see  Kerr's  Cyc.  G.  G.  P.  I  574  and  note. 

As  to  money  paid  into  court  to  be  delivered  to  clerk  In  person 
or  such  of  his  deputies  as  should  be  authorized  in  writingr  to  receive 
same,  and  as  to  such  money  being  deposited  with  the  county  treas- 
urer, and  as  to  the  manner  of  his  holding  same,  see  Kerr's  Gyc. 
G.  G.  P.  §2104  and  note. 

As  to  money  paid  to  clerk  to  be  deposited  with  county  treas- 
urer, see  ante  I  573. 

As  to  rigrht  to  surplus  proceeds,  see  35  Cent.  Dig.  col.  2695, 
II  1632-1688;  21  PI.  &  Pr.  211. 

§72&  PROCEEDINGS  WHEN  DEBT  SSCUBED  FALLS 
DUE  AT  DIPFSBENT  TIMES.  If  the  debt  for  which  the 
mortgage.  Hen,  or  encambrance  is  held,  is  not  all  due,  so 
soon  as  siii&cient  of  the  property  has  been  sold  to  pay  the 
amount  due,  with  costs,  the  sale  must  cease;  and  afterwards, 
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as  often  as  more  becomes  due,  for  principal  or  interest,  the 
court  may,  on  motion,  order  more  to  be  sold.  But  11  the 
property  cannot  be  sold  in  portions,  without  injury  to  the 
parties,  the  whole  may  be  ordered  to  be  sold  in  the  firat 
instance,  and  the  entire  debt  and  costs  paid,  there  being,  a 
rebate  of  interest  where  such  rebate  is  proper. 

History  >  Enacted  March  11,  1872,  substantial  re-enactment  of 
i  248  Practice  Act;  amended  by  Code  Commission,  Act  March  8. 
1901,  Stats,  and  Amdts.  1900-1,  p.  159.  act  held  unconstitutional, 
see  history,  S  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  20  pars,  annotation. 

Cod^  section.— 62  C.  496.  502  (applied) :  77  C.  612.  616  (quoted 
and  applied  without  citation),  20  P.  142,  144  (cited);  92  C.  674, 
675,  28  P.  838,  839  (applied);  97  C.  286,  289.  32  P.  238  (applied); 
104  C.  269,  271.  37  P.  925  (cited  with  other  sections):  126  C.  283. 
887.  68  P.  688  (construed);  129  C.  184.  186.  187.  188,  61  P.  943 
(construed);  131  C.  187,  189.  82  A.  S.  341.  63  P.  462  (cited);  133 
C.    254.    256.   65   P.   409    (applied). 

Practice  Act  §  248.— 45  C.  165.  166  (construed) ;  129  C.  184.  186. 
187,  188,  61  P.  943  (It  is  proper  practice  to  proceed  under  tliis  sec- 
tion where,  in  a  decree,  provision  is  made  for  future  sales  to 
enforce  payments  which  the  court  has.  In  its  decree,  determined 
will  be  due  In  the  future). 

As  to  debt  payable  In  installments,  sec  35  Cent.  Dig.  col.  2320. 
f  I  1428,    1429. 

As  to  morte:age  securing  several  notes,  and  notes  subsequently 
executed,   see  14  A.  S.  27. 

§729.    OATH  AND  UNDEBTAKIITG  OF  CO^EMISi^IOKER. 

The  commissioner,  before  entering  upon  his  duties,  must  be 
sworn  to  perform  them  faithfully,  and  the  court  making  the 
appointment  shall  require  of  him  an  undertaking,  with  suffi- 
cient sureties,  to  be  approved  by  the  court,  in  an  amount  to 
be  fixed  by  the  court,  to  the  effect  that  he  will  faithfully  per- 
form the  duties  of  commissioner,  according  to  law. 

[Terifled  report  of  sale.]  Within  thirty  days  after  such 
sale,  the  commissioner  must  file  with  the  clerk  of  the  court 
in  which  the  action  is  pending,  a  verified  report  and  account 
of  the  sale,  together  with  the  proper  affidavits,  showing  that 
the  regular  and  required  notice  of  the  time  and  place  of  the 
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sale  was  given,  which  report  and  account  shall  have  the  same 
force  and  effect  as  the  sheriff's  return  in  sales  under  execu- 
tion. 

[Compensation  of  eoiiiinlssioner.]  In  all  cases  of  sales  made 
by  a  commissioner,  the  court  in  which  the  proceedings  are 
pending  shall  fix  a  reasonable  compensation  for  the  commis- 
sioner's services,  but  In  no  case  to  exceed  the  sum  of  ten 
dollars. 

HlotoiTi  Enacted  March  9,  1893,  Stats,  and  Amdts.  1893, 
p.  119;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  159,  act  held  unconstitutional,  see  history,  {  5 
ante. 

See  Kerr's  Cyc.  C.  C.  P.   for  2  pars,  annotation. 

58  C.  356  (cited);  130  C.  627,  629,  63  P.  33,  34   (construed). 


CHAPTER    II. 

ACTIONS  FOR  NUISANCE.  WASTE,  AND  WILFUL.  TRESPASS, 
IN  CERTAIN  CASES,  ON  REAL  PROPERTY. 

1731.  Nuisance  defined;  abatement  of;  actions  instituted,  by 
whom. 

f  732.     Waste,  actions  for. 

i  783.  Trespass  for  cutting  or  carrying  away  trees,  etc.,  ac- 
tions for. 

S  734.  Measure  of  damages  in  certain  cases  under  the  last 
section. 

i  735.  Damagres  In  actions  for  forcible  entry,  etc.,  may  he 
trebled. 

§  751.  HIJISANCE  DEHXEB;  ABATEMENT  OF;  ACTIONS 
INSTITUTED,  BY  WHOM.  An  action  may  be  brought  by 
any  person  whose'  property  is  injuriously  affected,  or  whose 
personal  enjoyment  is  lessened  by  a  nuisance,  as  the  same 
is  defined  in  section  thirty-four  hundred  and  seventy-nine  of 
the  Civil  Code,  and  by  the  Judgment  in  such  action  the 
nuisance  may  be  enjoined  or  abated  as  well  as  damages  re- 
covered therefor. 
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A  cItJI  action  may  be  brought  in  the  name  of  the  people 

of  the  state  of  California  to  abate  a  public  nuisance,  as  the 
same  is  defined  in  section  thirty-four  hundred  and  eighty  of 
the  Civil  Code,  by  the  district  attorney  of  any  county  in  which 
such  nuisance  exists,  or  by  the  city  attorney  of  any  town 
or  city  in  which  such  nuisance  exists,  and  each  of  said  officers 
shall  have  concurrent  right  to  bring  such  action  for  a  public 
nuisance  existing  within  a  town  or  city,  and  such  district 
attorney,  or  city  attorney,  of  any  county  or  city  In  which  such 
nuisance  exists  must  bring  such  action  whenever  directed  by 
the  board  of  supervisors  of  such  county  or  whenever  directed 
by  the  legislative  authority  of  such  town  or  city. 

Hlatoryt  Enacted  March  11,  1872,  re-enactment  of  {  249  Prac- 
tice Act;  Amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  159,  act  held  unconstitutional,  see 
history,  {5  ante;  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  180. 

See  Kerr's  Cyc.  C.  C.  P.  for  54  pars,  annotation. 

Code  section. — 50  C  592.  694  (applied):  51  C.  142,  144  (construed): 
4  P.  191.  192  (applied):  65  C.  447.  455,  4  P.  426.  432  (referred  to): 
66  C.  138,  151,  56  A.  S.  80,  4  P.  1152  (construed):  66  C.  171,  174, 
4  P.  1162  (applied):  78  C.  454,  464,  18  P.  872,  873.  21  P.  11  (dis.  op. 
by  Thornton.  J.,  applied);  78  C.  611.  616,  12  A.  S.  121.  21  P.  366. 
368  (applied):  80  C.  338,  S43.  22  P.  254.  256  (construed):  89  C.  26, 
29,  26  P.  618  (applied):  103  C.  236.  238,  37  P.  149  (applied)  111  C. 
25,  30,  43  P.  396  (cited):  115  C.  460,  468,  47  P.  363  (applied):  128 
C.  493,  496,  61  P.  82  (construed);  130  C.  374,  379,  62  P.  623  (applied^: 
141  C.  360.  363,  74  P.  1049  (applied);  144  C.  542.  546,  78  P.  7  (con- 
strued): 146  C.  55,  57,  79  P.  594  (applied):  1  C.  A,  441,  445.  82  P. 
640  (one  may  recover  damages  for  Interference  with  comfortable 
enjoyment  of  his  property);  2  C.  A.  261,  265,  83  P.  300,  301  (con- 
strued); 7  C.  A.  327,  329,  94  P.  390,  391  (not  only  may  damages 
he  recovered  for  a  nuisance,  but  it  may  be  enjoined  or  abated). 

Practice  Act  §  240.— 29    C.    156,    159    (construed) ;    30   C.    573.    675 

(construed);  60  C.  190.  194   (applied);  50  C.  592,  594   (applied); 

As  to  abatement  of  nuisances  not  prejudicing  right  of  any  per- 
son to  recover  damages  for  its  past  existence;  see  Kerr's  Cyc.  C. 
C.   I  3484  and   note. 

As  to  abatement  of  private  nuisance,  when  allowed,  see  Kerr's 
Cyc.    C.    C.    §  3502    and   note. 

As  to  act  which  affects  considerable  number  of  persons  being 
none  the  less  nuisance  because-  the  extent  of  the  annoyance  or 
damage  is  unequal,  see  Kerr's  Cyc.   Pen.  C.  |  371. 
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Ab  to  all  persons  en^a^ed  In  commission  of  wronf^ful  acts  which 
constitute  nuisance  being  enjoined  grenerally  or  severally,  see 
Kerr's  Cyc.  C.  C.  P.  i  526  and  note  pars.  203,  204. 

As  to  allegation  of  damages  in  action  to  enjoin  nuisance,  see 
Kerr's  Cyc.  C.  C.  P.  I  526  and  note  par.  242. 

As  to  common-law  remedy  against  nuisance,  see  Kerr's  Cyc. 
C.  C.  P.  1 18  and  note. 

As  to  crimes  against  public  health  and  safety  generally »  see 
Kerr's  Cyc.  Pen.  C.  H  368-402d  and  notes. 

As  to  crimes  against  public  peace  generally,  see  Kerr's  Cyc. 
Pen.  C.   il  403-421  and  notes. 

As  to  definition  of  nuisance — Private. — See  30  A.  D.  664;  66  A.  D. 
790:  73  A.  D.  687;  78  A.  D.  687;  5  A.  R.  242;  21  A.  R.  436;  44  A-  R. 
7S8;  49  A.  R.  721;  63  A.  R.  576;  6  A.  S.  739;  60  A.  S.  848;  67  A.  S. 
607;  91  A.  S.  63;  9  L.  711;  38  L..  716;  40  L.  851;  58  L..  266;  5  W. 
ft  P.    4855. 

Same — ^Public  or  common  nuisances,  see  Kerr's  Cyc.  Pen.  C. 
1370  and  note;  30  A.  D.  564;  39  A.  D.  442;  86  A.  T).  252;  67  A«  S. 
119:  67  A.  S.  607;  71  A.  8.  789;  91  A.  S.  63;  9  L.  711;  12  L..  53; 
15  L.   689;  6  W.  &  P.  5799. 

As  to  drains  and  sewers,  see  *'As  to  waters,  drains  and  8ewen<," 
this  note. 

As  to  health  and  quarantine  regulations  for  city  and  harbor  of 
San  Francisco,  see  Kerr's  Cyc.   Pol.   C.   iS  3004-3039  and  notes. 

As  to  health  and  quarantine  regulations  of  cities,  towns,  and 
harbors  other  than  of  Sacramento,  and  city  and  harbor  of  San 
Francisco,   see  Kerr's  Cyc.   Pol.   C.   iS  3074-3084  and  notes. 

As  to  health  regulations  for  city  of  Sacramento,  see  Kerr's 
Cyc.   Pol.   C.   SI  3042-3049  and  notes. 

As  to  injunction  to  abate  nuisance,  see  Kerr's  Cyc.  C.  C.  |  3420 
note   pars.   63-68. 

As  to  injunction  against  threatened  nuisances,  see  73  A.  I>. 
113-116;    51    A.    R.    467-475. 

As  to  injunction  to  enjoin  trespass,  see  Kerr's  Cyc.  C.  C  I'. 
f  526   and   note  pars.    272-289. 

As  to  Injunction  to  restrain  irreparable  injury,  see  Kerr's  (.^yc 
C.  C.  P.  1526  and  note  pars.  233-245;  also  Kerr's  Cyc.  C.  C.  §3420 
and  note  pars.   29-35. 

As  to  injunction  to  restrain  trespass  and  Injury  to  property,  see 
Kerr's  Cyc.  C.  C.   S  3420  and  note  pars.   112-138. 

As  to  injunction  to  restrain  waste,  see  Kerr'.s  Cyc.  C.  C  P. 
1626  and  note  pars.  302-320,  and  Kerr's  Cyc.  C.  C.  J  :U20  unci 
note  pars.   140-154. 

As  to  injuries  caused  by  wixjngfully  diverting  waters  of  streams 
and  discharging  debris,  etc.,  In  streams,  and  their  prevention  by 
Injunction,  see  Kerr's  Cyc.  C.  C.  P.  S  526  note  pars.  321-386  and 
notes. 
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As  to  injury  being  required  to  be  special  In  character  before 
private  party  may  restrain  obstruction  to  public  hlerhway,  see 
Kerr's  Cyc.  C.  C.  P.  |  526  and  note  pars.  55-57. 

As  to  It  being  necessar>'  for  complaint  to  abate  public  nuisance 
to  aver  facts  to  show  that  apprehension  of  injury  is  well  founded, 
see  Kerr's  Cyc.  C.  C.  {  3493  and  note  par.  3. 

As  to  lapse  of  time  not  legalizing  public  nuisance,  see  Kerr's 
Cyc.  C.  C.  8  3490  and  note. 

As  to  liability  of  city  for  creating  or  maintaining  nuisance,  see 
15  A.   S.   848-849. 

As  to  littoral  and  riparian  owners  being  entitled  to  injunction 
to  restrain  nuisance  where  their  injury  is  different  in  kind  from 
that  suffered  by  general  public,  see  Kerr's  Cyc.  C.  C.  S  3493  and 
note  par.  12. 

As  to  maintaining  nuisance  being  misdemeanor,  see  Kerr's  Cyc. 
Pen.   C.   8  372  and  note. 

As  to  monopolies  as  public  nuisances,  sec  12  L.  763,  754. 

As  to  municipal  power  over  nuisances  affecting  highways  and 
waters,   see  39  L.   649-685. 

As  to  nuisances  generally,  see  Kerr's  Cyc.  C.  C.  88  3479-3484 
and  notes. 

As  to  nuisances  on  premises  of  non-residents,  see  Kerr's  Cyc. 
Pol.   C.   8  3028. 

As  to  obstructing  highways  being  nuisance,  see  16  A.  S.  209. 

As  to  obstructions  and  injuries  to  highways  generally,  see  Kerr's 
Cyc.  Pol.  C.  88  2733,  2736-2740  and  notes. 

As  to  i>artie8  defendant  in  actions  of  injunction,  see  Kerr's  Cyc. 
C.  C.   P.   8  526  and  note  pars.   199-206. 

As  to  penalty  for  discharging  coal  tar  or  other  similar  products 
in  navigable  waters  of  state,  see  Kerr's  Cyc.  Pen.  C.  8  374 %. 

As  to  penalty  for  establishing  or  keeping  pesthouse  within  cities, 
towns,  or  villages,  see  Kerr's  Cyc.  Pen.  C.   8  373  and  note. 

As  to  penalty  for  exposing  person  infected  with  any  contagious 
disease  in  public  place,  see  Kerr's  Cyc.  Pen.  C.   8  394. 

As  to  penalty  for  maintaining  a  public  nuisance,  see  Kerr's  Cyc. 
Pen.   C.   8  373a. 

As  to  penalty  for  neglecting  to  perform  duties  under  health  law, 
see  Kerr's  Cyc.  Pen.  C.   8  378. 

As  to  penalty  for  neglecting  to  remove  an  encroachment  from 
highway  by  one  who  has  caused  such  encroachment,  see  Kerr's 
Cyc.  Pol.  C.   88  2733,   2736-3740  and  notes. 

As  to  penalty  for  not  keeping  animals  infected  with  contagious 
disease  within  an  Inclosure,  see  Kerr's  (^ye.  Pen.   C.   8  402d. 

As  to  penalty  for  obstructing  attempts  to  extinguish  flres,  see 
Kerr's  Cyc.   Pen.  C.   8  385. 

As  to  penalty  for  sale  of  adulterated  or  tainted  food,  or  drink, 
or  drug,   see  Kerr's   Cyc.   Pen.   C.   8  383  and  note. 
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As  to  penalty  for  sale  of  procees  or  renovated  butter,  see  Kerr's 
Cyc.  Pen.  C.  {  383a  and  note. 

As  to  penalty  for  unlawfully  keeping  high  explosives,  see  Kerr's 
Cyc.    Pen.    C.    1 376. 

As  to  power  of  boards  of  health  to  declare  nuisance,  see  23 
A.    R.    212,    213. 

As  to  power  of  board  of  health  as  to  destruction  of  property, 
see  80  A.  S.  231,  232. 

As  to  power  of  board  of  health  to  prohibit  business  and  regu- 
late use  of  property,  see  80  A.  S.  224-227. 

As  to  power  of  municipal  corporation  to  determine  what  is 
nuisance,  see  16  A.  D.  194-198. 

As  to  powers  which  may  be  delegated  to  boards  of  health,  see 
80  A.    S.    212-234. 

As  to  preservation  of  public  health  in  general,  see  Kerr's  Cyc. 
Pol.   C.   SI  2978-3064  and  notes. 

As  to  private  nuisances  generally,  see  Kerr's  Cyc.  C.  C.  }|  3501- 
3503   and   note. 

As  to  private  person  maintaining  action  for  public  nuisance  if 
it  is  spedaDy  Injurious  to  himself,  see  Kerr's  Cyc.  C.  C.  { 3493 
and  note. 

As  to  private  right  of  action  for  public  nuisance  on  highways, 
see  8  1*.   832. 

As  to  profane  swearing,  see  Kerr's  Cyc.  Fen.  C.  S  404  and  note 
par.  11. 

As  to  public  nuisances  generally,  see  Kerr's  Cyc.  C.  C.  if  3490- 
349S  and  notes. 

As  to  public  nuisance  on  highways,  see  8  L.  880-832. 

As  to  punishment  for  depositing  dead  animals  or  offal  In  river, 
creek,  pond,  or  public  highway,  see  Kerr's  Cyc.  Pen.  C.  1 374 
and  note. 

As  to  punishment  for  making  certain  fires,  see  Kerr's  Cyc.  Pen. 
C.  f  f  384 -384b  and  notes. 

As  to  punishment  for  wilful  violation  of  health  laws,  see  Kerr's 
Cyc.  Pen.  C.  H  377,  377a,  377b,  337c  and  notes. 

As  to  quarantine  and  health  laws  and  regulations,  see  47  A.  S. 
S33-552. 

As  to  relator  not  being  necessary,  but  attorney -general  may 
maintain  action  uiMn  his  own  information  to  abate  nuisance,  see 
Kerr's  Cyc.  C.  C.  i  3493  and  note  par.  17. 

As  to  remedies  against  public  nuisance,  see  Kerr's  Cyc.  C.  C. 
I  8491  and  note. 

As  to  remedies  for  private  nuisance,  see  Kerr's  Pocket  C.  C 
I  3501. 

As  to  remedy  at  law 'being  Inadequate,  see  Kerr's  Cyc.  C.  C.  P. 
f  526  and  note  pars.  214-225,  317,   318,  820. 

5SS 


$7JIi  CODE   OP   CIVIL   PROCEDURE.  [Pt.II.Tlt.X. 


to  Tight  of  county  to  maintain  action  to  enjoin  nuisance  witli 
ref(3r«3nce  to  highway  because  it  lias  special  interest  in  preserva- 
tion of  road,  see  Kerr's  Cyc.  C.  C.  f  3493  and  note  pars.  7»  8. 

As  to  right  of  private  persons  or  corporations  to  occupy  or 
obstruct  public  streets,  see  1  A.   S.   480-484. 

Ab  to  road  overseer  commencing  action  to  abate  an  encroach- 
ment to  highway  as  a  nuisance  in  case  such  encroachment  is  not 
removed  upon  demand,  see  Kerr's  Cyc.  Pol.   C.   i  2734  and  note. 

Ab  to  rule  as  to  measure  of  damages,  see  13  L.  322. 

Am  to  several  abutting  owners  Joining  as  plaintiffs,  see  Kerr's 
Cyc    C.  C.  P.  §  526  and  note  par.  205. 

As  to  sewers  and  drains,  see  "As  to  waters,  drains  and  sewers.*' 
tlUs     note. 

Aa  to  state  board  of  health,  see  Kerr's  Cyc.  Pol.  C.  IS  2S78- 
2982. 

Asi  to  statement  of  injury  in  general,  see  Kerr's  Cyc.  C.  C.  P. 
S  526-    and  note   pars.    227-232. 

As:  to  suffering  from  injury  or  annoyance  from  a  nuisance  in 
a  different  degree  only  from  general  public  but  not  different  in 
kind*  not  giving  right  of  private  action  to  abate  nuisance,  see 
Keii^.s   Cyc.    C.   C.    |  3493   and  note  par.   5. 

As  to  what  are  nuisances  and  as  to  their  abatement  by  injunc- 
tion,,   by  Indictment,  and  by  action  for  damages,  see  9  L.   711-717. 

As  to  waters,  drains  and  sewers,  creating  nuisance  by,  see 
39  A.  R.  16;  2  L.  541;  3  L.  407;  4  L.  594;  5  L.  124;  6  L.  280;  10  L.. 
254;   12  L.  577;  59  L.  90;  65  L.  280;  7  Cent.  Dig.  col.  1677,  |  147. 

As  to  what  is  deemed  a  nuisance,  see  Kerr's  Cyc.  C.  C.  ||  3479, 
3482,  and  notes;  21  Encyc.  of  L.  692-703. 

Same — Barking  dog. — See  10  A.  C.  66. 

Same — Bees  are  when. — 62  L.   133. 

Same — ^Brldge  over  navigable  stream  is  when. — See  2  L.   641. 

Same — ^By  use  of  neighboring  property. — See  9  L.  711. 

Same — Burial  grounds  and  cemetery. — See  37  Cent.  Dig.  col. 
1«8«,    i  150. 

Same — Burial  ground  near  residence  not  necessarily  a  nuisance. — 
See  6  A.  C.   132. 

Sasne — Combustibles  and  explosives.^ — See  37  Cent.  Dig.  col. 
MUfi,   S  145. 

49ame — Conducting  lawful  business  so  as  to  create  a  nuisance. — 
See  21  Ency(i.  of  L.  692-694;  9  L.   712. 

4Bame — Debris  in  stream. — See  30  A.  S.  551. 

.Same — ^Dust,  smoke,  etc. — See  21  Encyc.  of  L.  694;  37  Cent.  Dig. 
col.  1677,  {  146,  9  L.  712. 

Same — Electric  power  house  is  when. — See  8  A.  C.  558,  567. 

Same — Emission  of  smoke,  soot,  etc.,  Is  when. — See  21  Encyc. 
of  L.  694;  9  L.  712;  37  Cent.  Dig.  col.  1677,  f  146. 
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Same — ^E«xpkislves  and  combustibles. — See  37  Cent.  Dig*,  col. 
167e,   1145. 

Same — Fireworks. — See  16  Li.'395. 

Same — Livery  stable  is  when. — See  32  L.    141. 

Same — ^Machinery  In  operation  Is  when. — See  51  A.  R.  467;  o/ 
Cent.   D\g.  col.  1680,   }  149. 

Same — ^Municipal  hospital  for  contagious  diseases  is  when. — Sec 

6  A.    C.    283. 

Same — ^Nolse  is  when. — See  21  Encyc.  of  L.  695-698;  4  A.  C. 
378;  15  L..  53. 

Same — Same — Arising  from  conducting  lawful  business. — See  4 
A.   C.   378. 

Same — Offensive  trades  and  manufactories. — See  42  A.  H.  540. 

Same — Odors,  vapors,  etc. — See  21  Encyc.  of  L.  692-694. 

Same — ^Percolating  of  filthy  waters. — See  89  A.  R.  16. 

Same — Place  for  sale  of  liquors  in  violation  of  law. — See  6  L«.  721; 

7  L*.    298. 

Same — Places  of  common  or  public  resort. — See  37  Cent.  Dig. 
col.   1769.    I  148. 

Same — Powder  magazines. — See  38  L.  306;  also  37  Cent.  Dig.  col. 
1676.   1145. 

Same — Printing  establishment  is  when. — 4  A.  C.  373;  see  also  51 
A.  R.  467. 

Same — ^Purprestures  and  other  enclosures  of  public  property. — 
See  37  Cent.  Dig.  col.  1681,   {  152. 

Same — ^Railroad  in  street  is  when. — See  5  L.  371. 

Same. — Slaughter  house  Is  when. — See  13  L.  321;  37  Cent.  l>lg.  col. 
1681,  I  151. 

Same — Smoke,  soot,  vapors  and  offensive  odors. — 21  Encyc.  of  L. 
694;  37  Cent.  Dig.  col.  1677,  f  146. 

Same — Stockyards  are  when. — See  37  Cent.  T)lff.  col.  1681.  S  151. 

Same — Trees  near  boundary  line,  and  overhanging  branches. — 
See  21  L.  730. 

Same — ^Vibration  is  when. — See  21  Encyc.  of  L.  69S. 

As  to  what  is  a  private  nuisance,  see  Kerr's  Cyc.  C.  C.  {  3481 
and  note. 

Ab  to  what  is  a  public  nuisance,  see  Kerr's  Cyc.  C.  C,  S  3480  and 
note. 

As  to  when  injunction  will  be  denied  to  restrain  an  alleged 
nuisance,  see  13  L.  821. 

As  to  whether  municipal  corporations  have  any  greater  rights 
than  individuals  to  pollute  water,  soc  84  A.  S.  908-926. 

As  to  whether  or  not  an  Injury  upon  public  or  private  right  Is  a 
nuisance,  being  a  question  of  fact,  is  to  be  determined  by  a  jury  or 
by  the  court  sitting  as  such,  see  Kerr's  Cyc.  C.  C,  {  3479  and  note 

pSLT.    10. 
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§  782.  WASTE,  ACTIONS  FOB.  If  a  guardian,  tenant  for 
life  or  years,  joint  tenant,  or  tenant  in  common  of  real  prop- 
erty,  commit  waste  thereon,  any  person  aggrieved  by  the 
waste  may  bring  an  action  against  him  therefor,  in  which 
action  there  may  be  judgment  for  treble  damages. 

HiKtoiTt  Enacted  March  11,  1872,  re-enactment  of  S  250  Prac- 
tice Act;  repealed  by  Code  Commission,  Act  March  8,  1901.  Stats, 
and  Amdts.  1900-1,  p.  159,  act  held  unconstitutional,  see  his- 
tory, I  6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation. 

Code  section. — 64  C.  1S4,  138,  140.  49  A.  R.  686,  27  P.  863,  864,  865 
(construed);  140  C.  678,  679,  680.  74  P.  294  (construed);  142  C.  «€6, 
667,  76  P.  506  (construed);  7  C.  A.  39,  41,  93  P.  383,  384  (cited— co«le 
does  not  define  waste — action  for,  may  be  brought  against  tenant 
In   common). 

Practice  Act  $250. — 29  C.  507,  513  (construed). 

As  to  damages  being  reasonable,  see  Kcrr*M  Pocket  C%  C  i  3359. 

As  to  damages  for  wrong  generally,  see  Kerr's  Cyc.  C.  C.  11  3333- 
3341  and  notes. 

As  to  damages  for  wrongful  occupation  of  real  property,  see 
Kf  rr's  Cyc.  C.  C.  §  3334  and  note. 

As  to  damages  in  case  of  trespass,  see  Kerr's  Cyc.  C.  C  {  3294  and 
note  pars.  42-50. 

As  to  damages  in  general,  see  Kerr's  Cyc.  C.  C.  §{  3281-3294  and 
notes. 

As  to  damages  mentioned  in  chapter  2.  title  2,  part  1.  division  4  of 
Civil  Code  ($$  3300-3360),  being  exclusive  of  exemplary  damages 
and  Interest,  see  Kerr's  Cyc.  C.  C.  fi  3357  and  note. 

As  to  exemplary  damages,  see  Kerr's  Cyc.  C.  C.  fi  3294  and  note. 

As  to  general  principles  regarding  damages,  see  Kerr's  Cyc.  C.  C. 
H  3281-3283  and  notes. 

As  to  injunction  to  prevent  waste,  see  Kerr's  Cyc.  C.  C.  fi  3420 
and  note  pars.  140-164. 

As  to  interest  as  part  of  damages,  see  Kerr's  Cyc.  C.  C.  fifi  3287- 
3290  and  notes. 

As  to  measure  of  damai?es,  see  Kerr's  Cyc.  C.  C.  fifi  3300-3360  and 
notes. 

As  to  penal  damages  generally,  see  Kerr's  Cyc.  C.  C.  fifi  3344-3348 
and  notes. 

As  to  waste  generally,  see  Kerr's  Cyc.  C.  C.  1*.  fi  746  and  note. 

Same— Enjoining. — See  Kerr's  Cyc.  C.  C.  P.  fi  745  and  note;  also 
Kerr's  Cyc.  C.  C.  fi  3420  and  note  pars.  140-164. 
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f  7ML  TBBSPA8S  TOB  CUTTU G  ^B  CIBBTIHG  AWAI 
TBEE8,  ETC^  AGTIOIfS  FOB.  Any  person  who  cuts  down  or 
carries  off  any  wood  or  nnderwood,  tree  or  timber,  or  girdles 
or  otherwise  injures  any  tree  or  timber  on  the  land  o{ 
another  person,  or  on  the  street  or  highway  in  front  of  any 
person's  house,  village,  or  city  lot,  or  cultivated  grounds;  or 
on  the  commons  or  public  grounds  of  any  city  or  town,  or  on 
the  street  or  highway  in  front  thereof,  without  lawful  author- 
ity, is  liable  to  the  owner  of  such  land,  or  to  such  city  or 
town,  for  treble*  the  amount  of  damages  which  may  be  as- 
sessed therefor,  in  a  civil  action,  in  any  court  having  juris- 
diction. 

HUrtovyi  Enacted  March  11,  1872,  re-enactment  of  |  261  Prac- 
tice Act;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  159,  act  held  unconstitutional,  see  history, 
f  5  ante. 

See  Kerr's  Cye.  C.  C.  P.  for  6  pars,  annotation. 

Code  seetloB.— 108  C.  197,  201.  205.  206,  207,  41  P.  293  (construed): 
140  C.  678.  680,  74  P.  294  (construed). 

Practice  Act  5  261.— 51  C.  303,  304,  306  (construed) ;  108  C.  197, 
206,  41  P.  293  (was  substantially  same  as  code  section). 

As  to  averments  necessary  to  foundation  of  treble  damages,  see 
Kerr's  Cyc.  C.  C.  |  3346  and  note  pars.  15-17. 

As  to  claim  for  damages  done,  on  real  estate  being:  assignable, 
see  Kerr's  Cyc.  C.  C.  |  954  and  note  par.  51. 

As  to  dama^res  for  firing  woods,  see  Kcnr's  Poekct  C.  G«  3846a. 

As  to  Injunction  to  prevent  trespass,  see  Kerr's  Cyc.  C.  C.  I  3420 
and  note  pars.  112-124. 

As  to  Injunction  to  prevent  waste,  see  Kerr's  Cyc.  O.  C.  P.  f  746 
and  note:  also  Kerr's  Cyc.  C.  C.  §3420  and  note  pars.  140-164. 

As  to  injury  and  cutting  of  fruit  trees  and  timber*  see  Kerr's 
Cyc.  C.  C.  I  3420  and  note  pars.  142,  144,  153,  154. 

As  to  when  treble  damages  are  not  recoverable,  see  Kerr's  Cyc. 
C.  C.  I  3346  and  note  pars.  12-14. 

As  to  treble  damages  for  injuries  to  trees,  see  Kerr's  Cyc.  C.  C. 
I  3346  and  note. 

As  to  trees  upon  public  highways,  and  as  to  removal  and  destruc- 
tion of  same,  see  Kerr's  Cyc.  Pol.  C.  S§  2739,  2740  and  notes. 

As  to  trees  whose  trunks  stand  partly  on  land  of  two  or  more 
coterminous  owners,  see  Kerr's  Cyc.  C.  C.  |  834  and  note. 

As  to  value  of  fruit  trees  to  be  estimated  at  what  they  are  worth 
on  premises  In  growing  state,  and  not  as  taken  up  and  removedi 
see  Kerr's  Cyc.  C.  C  I  3346  and  note  pars.  9,  10. 
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§7M.    MEASUBE    OF    DAHA€(£8    IN    CEBTADT    CASES 

UNDER  THE  LAST  SECTION.    Nothing  in  the  last  secUon 

authorizes  the  recovery  of  more  than  the  Just  value  of  the 

timber  taken  from  uncultivated  woodland  for  the  repair  of 

a  public  highway  or  bridge  upon  the  land,  or  adjoining  it. 

HlstoiT>  Enacted  March  11,  1872,  re-enactment  of  |  262  Prac- 
tice Act;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  159,  act  held  unconstitutional,  see  history, 
i  6  ante. 

As  to  damages  for  wrongful  Injuries  to  timber,  trees,  and  under- 
wood on  lands  of  another,  or  removal  thereof,  see  Kerr's  Cyc  C.  C. 
i  3346  and  note. 

§  7S^  DAMAGES  IN  ACTIONS  FOB  FORCIBLE  ENTBT, 
ETC.,  MAY  BE  TBEBLED.  If  a  person  recover  damages  for 
a  forcible  or  unlawful  entry  in  or  upon,  or  detention  of  any 
building  or  any  cultivated  real  property,  Judgment  may  be 
entered  for  three  times  the  amount  at  which  the  actual  dam- 
ages are  assessed. 

History  I  Enacted  March  11,  1872,  re-enactment  of  |  253  Prac- 
tice Act;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  159,  act  held  unconstitutional,  see  history, 
I  5  ante. 

See  Kerr*s  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

58  C.  356  (cited);  138  C.  281,  283    71  P.  440  (construed). 

As  to  damacres  where  tenant  wilfully  holds  over  after  demand  and 
notice,  see  Kerr's  Cyc.  C.  C.  ii  3344,  3345  and  notes. 

As  to  showing  required  in  action  of  forcible  entry  or  detainer,  see 
Kerr's  Cyc.  C.  C.  P.  1 1172  and  note. 

As  to  summary  proceedings  for  obtaining  possession  of  real 
property  in  certain  cases,  see  Kerr's  Cyc.  C.  C.  P.  S|  1159-1179  and 
notes. 

As  to  treble  damages  generally,  see  Kerr's  Cyc.  C.  C.  I  3345  and 
note. 

Same — In  forcible  entry  and  detainer. — See  Kerr's  Cyc.  C.  C.  P. 
I  1174  and  note. 

As  to  verdict  and  judgment  in  action  for  obtaining  possesion  of 
real  property,  see  Kerr's  Cyc.  C.  C.  P.  f  1174  and  note. 

As  to  what  acts  constitute  forcible  detainer,  see  Kerr's  Cyc.  C.  C. 
P.  i  1160  and  note. 

As  to  what  acts  constitute  forcible  entry,  see  Kerr's  Cyc.  C.  C.  P. 
1 1159  and  note. 

As  to  what  acts  constitute  unlawful  detainer,  see  Kerr's  Cyc.  C. 
C.  P.  1 1161  and  note. 
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CHAPTER   III. 

ACTIONS  TO  DBTERMINB  OONFUCTINa  CLAIMS  TO  REAL 

PROPEfRTr,  AND  OTHER  PROVISIONS  RELATING 

TO  ACTIONS  CONCERNING  REAL  ESTATE. 

I  738.     AcUon  to  quiet  title;  validity  of  sift;  Jury  trial. 

i  739.     When  plaintiff  cannot  recover  costs. 

f  740.     If  plaintiff's  title  terminates  pending  the  suit,  what  he 

may  recover,  and  how  verdict  and  Judirment  to  be. 
I  741.     When    value    of    improvements    can    be    allowed    as    a 

set-off. 
I  742.     An  order  may  be  made  to  allow  a  party  to  survey  and 

measure  the  land  in  dispute. 
I  743.     Order,  what  to  contain,  and  how  served.     If  unnecessary 

injury  done,  the  party  surveying:  to  be  liable  therefor. 
I  744.     A  mortgrage  must  not  be  deemed  a  conveyance,  whatever 

its  terms. 

1745.  When   court  may  grrant   injunction;   durlngr  foreclosure, 

after  sale  on  execution,  before  conveyance. 

1 746.  Daroagres  may  be   recovered   for   injury   to   the   posses- 

sion after  sale  and  before  delivery  of  possession. 

f  747.     Action  not  to  be  prejudiced  by  alienation,  pendingr  suit. 

1 748.  Mlningr  claims,  actions  concerning  to  be  governed  by 
local  rules. 

f  749.  How  service  may  be  made  In  action  relating  to  real 
property  (repealed). 

I  749 [a].  Determination  of  adverse  claim  to  real  property;  un- 
known owner. 

f  750.     Notice  to  unknown  owners,  how  served. 

i  751.     Judgrment  to  be  in  accordance  with  evidence. 

I  788.  ACTION  TO  QUIET  TITLE;  YAUDITT  OF  GIFT; 
JUBT  TRIAL.  An  action  may  be  brought  by  any  person 
against  another  who  claims  an  estate  or  interest  in  real 
property,  adverse  to  him,  for  the  purpose  of  determining  such 
adverse  claim;  provided,  however,  that  whenever  in  an  action 
to  quiet  title  to»  or  tp  determine  adverse  claims  to,  real  prop- 
erty, the  validity  of  any  gift,  devise,  or  trust,  under  any  will, 
or  instrument  purporting  to  be  a  will,  whether  admitted  to 
probate  or  not,  shall  be  involved,  such  will,  or  Instrument 
purporting  to  be  a  will.  Is  admissible  In  eyldenee;  and  all  ques- 
tions  concerning  the  validity  of  any  gift,  devise,  or  trust 

591 


i  738  CODE    OP   CIVIL   PROCEDURE.  [Pt.II,TIt.X. 

therein  contained,  save  such  as  under  the  constitution  belong 
exclusively  to  the  probate  jurisdiction,  shall  be  finally  deter- 
mined in  such  action;  and  provided  however,  that  nothing 
herein  contained  shall  be  construed  to  deprive  a  party  of  the 
right  to  a  jvry  trial  in  any  case  where,  by  the  law,  such 
right  is  now  given. 

HUtoryi  Enacted  March  11,  1872,  substantial  re-enactment  of 
S  254  Practice  Act;  amended  March  26,  1895,  Stats,  and  Amdts. 
1895,  p.  73;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
and  Amdts.  1900-1,  p.  159,  act  held  unconstitutional,  see  history, 
I  6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  186  pars,  annotation. 

Code  section. — 52  C.  430,  433  (complaint  is  to  be  treated  as  a  bill 
in  equity);  53  C.  18,  19  (benefit  of  statute  is  not  confined  to  estate 
In  fee — owner  of  less  estate  maj'  maintain  action  to  determine 
adverse  claim);  53  C.  233.  23S  (cited  in  discussing  rights  of  a  pur- 
chaser at  a  void  tax  sale);  53  C.  394,  398  (who  entitled  to  have 
adverse  claim  determined,  and  when) ;  53  C.  653,  654  (complaint 
must  aver  what  in  action  to  determine  adverse  claim);  56  C.  242, 
247  (construed);  65  C.  403.  404,  4  P.  393  (construed);  65  C.  605,  606, 
4  P.  643  (construed);  66  C.  337,  338,  5  P.  514  (construed);  66  C.  551. 
555,  556,  559,  562,  563,  565,  5  P.  263,  6  P.  481  (construed);  67  C.  483. 
484,  8  P.  34,  35  (referred  to);  69  C.  586,  593,  11  P.  343  (construed); 
71  C.  183,  186,  188,  9  P.  176,  12  P.  449  (referred  to);  73  C.  550,  552. 
15  P.  131,  132,  133  (referred  to);  74  C.  493,  497,  498.  499,  16  P.  380, 
382  (construed);  75  C.  117,  123.  17  P.  65,  68  (referred  to);  77  C.  296, 
296,  19  P.  518  (construed);  77  C.  352,  19  P.  584  (applied);  79  C.  297. 
300,  21  P.  824,  825  (construed);  79  C.  443,  446,  21  P.  946,  947  (con- 
strued); 80  C.  338,  340,  342,  22  P.  254,  255  (construed);  80  C.  462. 
465,  22  P.  284,  285  (construed);  81  C.  127,  130,  22  P.  398,  399  (con- 
strued); 83  C.  589,  592,  60S,  609,  23  P.  1102.  1103,  1108;  83  C.  613,  614, 
28  P.  1109.  1110  (construed);  84  C.  456,  467.  22  P.  658,  660.  24  P.  48 
(construed);  86  C.  363,  861,  24  P.  1065,  1068  (construed);  86  C:.  556, 
55Y,  564,  565,  26  P.  55,  58  (referred  to);  86  C.  580,  582,  21  A.  S.  67. 
25  P.  51,  52  (cited);  87  C.  49,  53,  60,  25  P.  249,  250  (construed);  88  C. 
121,  123,  124,  127,  25  P.  1096,  1097.  1098  (construed);  89  C.  597.  599. 
27  P.  66,  67  (construed);  90  C.  1,  3,  7,  9,  27  P.  52  (construed);  90  C. 
342,  343,  27  P.  299  (construed);  92  C.  9,  10,  14,  28  P.  50,  51  (con- 
strued); 94  C.  868,  29  P.  720  (construed);  94  C.  465,  466,  467,  29  P. 
771,  772  (referred  to);  30  P.  790  (construed);  98  C.  418,  419,  33  P.  271 
(construed);  103  C.  215,  217,  37  P.  326,  410  (construed);  108  C.  670, 
676,  41  P.  806  (construed);  109  C.  63.  58.  59,  41  P.  819  (construed); 
111  C.  599,  600,  44  P.  246  (construed);  116  C.  495,  500,  48  P.  488  (con- 
strued); 117  C.  60,  61,  48  P.  1014  (construed);  120  G.  616,  616,  52  P. 
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816  (referred  to) ;  122  C.  640.  544,  55  P.  414  (applied) ;  125  C.  664,  672, 
58  P.  264  (construed) ;  126  C.  30,  58  P.  325  (applied  without  citation) ; 
126  C.  471.  474,  77  A.  S»  195,  58  P.  910  (referred  to);  127  C.  506,  509, 
510.  59  P.  944  (construed);  129  C.  673.  677,  62  V.  269,  affirmed  189 
U.  S.  177,  47  L.  ed.  765,  23  Supt.  Ct.  Rep.  487  (construed  and 
applied):  132  C.  691.  696,  697,  64  P.  1091  (construed):  134  C.  333,  336, 
6$  P.  476  (referred  to);  136  C.  608,  612,  67  P.  1052  (referred  to); 
136  C.  481,  483,  69  P.  140  (referred  to);  137  G.  472,  473.  70  P.  291 
(construed);  138  C.  165,  156.  157,  158,  71  P.  610  (construed):  143  C. 
164.  165.  166,  168,  76  P.  979  (construed);  143  C,  292,  296,  76  P.  1108 
(construed) ;  143  C.  602,  608,  604,  77  P.  452  (construed) ;  144  C.  68.  69, 
70.  77  P.  767  (construed);  144  C.  628,  630,  78  P.  20  (construed); 
145  C.  589.  591,  79  P.  268  (construed) ;  146  C.  411.  416,  80  P.  517  (con- 
strued): 147  C.  1.  5,  6.  81  P.  121,  122,  123  (construed);  150  C.  289, 
321,  88  P.  356.  8  L.  N.  S.  692  (construed  with  |  739 — absence  of  find- 
ins  that  defendant  asserted  a  claim  adverse  to  plaintiff  is  imma- 
terial); 150  C.  647,  648.  649,  89  P.  615  (what  Is  a  cause  of  action 
under  this  section,  and  not  under  SI  749-751) ;  1  C.  A.  390,  394,  82  P. 
349,  351  (construed):  3  C.  A.  576,  581,  86  P.  909  (applied  in  action  to 
quiet  title  where  defendant  asserts  a  claim  based  on  a  fraudulent 
transfer);  4  C.  A.  147,  151,  162,  87  P.  287  (object  of  SS  738,  739— 
purpose  of  averrln^r  adverse  claim);  6  C.  A.  35,  43,  91  P.  409 
(referred  to  in  action,  under  S  3412  C.  C,  to  cancel  a  void  tax  deed) ; 
43  F.  219,  222  (the  suit  provided  for  by  this  section  is  an  equitable 
proceeding);  43  F.  347  (iipplied — when  statute  of  limitations  com- 
mences to  run);  49  F.  263,  265  (complainant,  whether  in  or  out  of 
possession,  may,  sue) ;  49  F.  536,  537  (plaintiff  out  of  possession  may 
sue);  149  F.  555,  557,  558  (construed — applied  to  oyster  beds  in  tide 
lands — ^legal  title  is  not  essential  to  support  suit);  127  U.  S.  70,  84, 
32  L.  ed.  51.  56,  8  Sup.  Ct.  Rep.  1067  (construed  to  permit  person 
out  of  possession  to  maintain  action  to  determine  adverse  claim, 
estate,  or  interest  in  land);  149  U.  S.  662,  676,  37  L.  ed.  890,  895 
(llnaitation  of  action);  189  U.  S.  177,  180,  47  L.  ed.  765,  768,  23 
Sup.  Ct.  Rep.  487  (applied);  202  U.  S.  313,  50  L.  ed.  1046.  1053,  26 
Sup.  Ct.  Rep.  652  (construed  as  enlarging  ancient  Jurisdiction  of 
courts  of  equity  in  respect  to  suits  to  quiet  title;  but  enlarged 
Jurisdiction  nuiy  be  enforced  by  the  federal  as  well  as  the  state 
courts). 

PHMtlee  Act  §  254.— 9  C.  268.  271  (cited) ;  13  C.  107,  114,  115, 
116  (construed);  15  C.  269^  262,  263  (construed);  21  C.  504,  510 
(cited);  25  C.  242,  252  (construed);  26  C.  437,  440  (applied);  25 
C.  515.  518  (referred  to);  28  C.  194,  202,  204  (construed):  28  C. 
645.  647,  649  (construed) ;  28  C.  652,  655  (referred  to) ;  29  C.  47. 
48.  57  (referred  to);  31  C.  273,  287,  288,  89  A.  D.  172  (construed); 
32  C.  109,  110,  111  (construed):  32  C.  620,  628  (construed):  84  C. 
365.  370,  371.  886.  388,  94  A.  D.  722  (construed);  84  C.  568,  659 
(referred   to);   34  C.   563,   564,   566    (construed);   35   C.   30,   34    (con- 
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strued);  36  C.  313.  314.  321  (construed);  37  C.  282,  807  (referred 
to);  37  G.  437,  440  (construed);  39  C.  13.  17,  19  (applied);  41  C. 
61,  62  (construed);  42  C.  643,  644  (referred  to);  43  C.  210.  215 
(construed) ;  52  C.  430,  433  (construed) ;  58  C.  18,  19  (construed) ; 
58  C.  394,  398,  399  (construed);  63  C.  653,  654  (referred  to):  56  C. 
242,  248  (referred  to);  66  C.  551,  555,  556,  5  P.  263,  6  P.  481 
(referred  to);  79  C.  443.  446,  21  P.  946  (distinction  between  suit  to 
determine   adverse   claim   and  old   bill   of  peace);    80   C.    462,    465. 

22  P.  284  (right  exists  to  prosecute  action  without  reference  to 
question  of  possession). 

As  to  abandoned  mining:  claims,  see  Hen.  G.  L.  p.  726.  see  also 
Martlm'n  Mining:  I^a^*  and  Land  Ollioe  Proeednre,  p.  552. 

As  to  action  to  determine  adverse  claims  to  personalty,  see 
Kerr's  Cyo.  C.  C.  P.   1 1050  and  note. 

As  to  adverse  parties,  see  Kerr's  Cyc.  C.  C.  P.  SS  322-326  and 
notes. 

As  to  adverse  possession  taken  by  mistake  or  ignorance,  see 

23  A.   S.   288. 

As  to  adverse  possession;  what  constitutes  under  claim  founded 
on  written  instrument  or  Judgment,  see  Kerr's  Cyc.  C.  C.  P.  |  323 
and  note. 

As  to  adverse  possession,  what  constitutes  under  claim  of  title 
not  founded  on  written  instrument,  see  Kerr's  Cyc.  C.  C.  P.  S  325 
and   note. 

As  to  certain  disabilities  excluded  from  time  to  commence 
actions,  see  Kerr's  Cyc.  C.  C.  P.  |  328  and  note. 

As  to  clouds  sufficient  to  sustain  claims  of  adverse  possession, 
see  14  A.  D.  580;  88  A.  S.  701. 

As  to  costs  where  allowed  to  plaintiff  as  of  course,  see  Kerr's 
Cyc.  C.  C.  P.  $!  1022  et  seq.  and  notes. 

As  to  entry  on  real  estate  sufficient  or  valid  as  claims,  see 
Kerr's  Cyc.  C.  C.  P.  S  320  and  note. 

As  to  entry  upon  real  estate  insufficient  or  invalid  as  claim,  see 
Kerr's  Cyc.   C.   C.   P.   |  320  and  note. 

As  to  ffling  of  notice  of  pendency  of  action,  see  Kerr's  CJyc 
C.   C.   P.    S  409  and  note. 

As  to  inclosure  of  mining  claims,  see  Kerr's  Cyc.  C.  C.  P.  {  325 
and  note. 

As  to  inclosures  and  boundaries  to  constitute  adverse  posses- 
sion,  see  Kerr's  Cyc.  C.  C.  P.  {  325  and^  note. 

As  to  landlord  and  tenant,  presumption  as  to  tenant's  posses- 
sion, see  Kerr's  Cyc.  C.  C.  P.   S  326  and  note. 

As  to  Hen  of  tax  as  cloud  on  title,  see  22  L.  699.  * 

As  to  occupation  deemed  under  legal  title,  unless  adverse,  see 
Kerr's  Cyc.   C.   C.   P.    S  321   and  note. 

As  to  occupation  under  Judgment,  when  adverse,  see  Kerr's 
Cyc.  C.  C.  P.   {{  322,  823  and  notes. 
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As  to  occui>atlon  under  written  Instrument,  as  Judgment,  etc., 
when  deemed  adverse,  see  Kerr's  Cyc.   C.   C.   P.   f  322  and  note. 

As  to  occupation,  unless  adverse,  deemed  to  be  imder  legal 
title,  see  Kerr's  Cyc.  C.  C.  P.  I  821  and  note. 

As  to  parties  to  action,  see  Kerr's  Cyc.  C.  C.  P.  IS  379  et  seq. 
and   notes. 

As  to  parties  to  bill  to  quiet  title  or  remove  cloud  from  title, 
see   1  Li.   637,   10  Li.    293. 

As  to  payment  of  taxes  necessary  to  constitute  adverse  pos- 
session, see  Kerr's  Cyc.  C.  C.  P.   I  325  and  note. 

As  to  persons  under  disabilities  excluded  from  time  to  com- 
mence action,  see  Kerr's  Cyc.  C.  C.  P.  §  328  and  note. 

As  to  possession  of  part,  whether  possession  of  whole,  see  Kerr's 
Cyc.   C.   C.   P.   II 322,   323   and  notes. 

As  to  premises  actually  occupied  under  claim  of  title  deemed 
to  be  held  adversely,  see  Kerr's  Cyc.  C.  C.  P.  I  324  and  note. 

As  to  presumption  of  possession  by  one  holding  legal  title,  see 
Kerr's  Cyc.  C.  C.   P.   1 821  and  note. 

As  to  publication  of  summons  generally,  see  Kerr's  Cyc.  C.  C. 
P.    f  412   et  seq.   and  notes. 

As  to  regulation  of  sale  of  mineral  lands  belonging  to  the  state, 
see  Hen.  O.  L.  p.  721. 

As  to  relation  of  lajidlord  and  tenant  as  afleeting  adverse  pos- 
session,  see  Kerr's  Cyc.  C.   C.  P.   $  321  and   note. 

As  to  right  of  possession  not  affected  by  descent  cast,  see  Kerr's 
Cyc.   C.  C.  P.   1 827  and  note. 

As  to  seizin  within  Ave  years,  when  necessary  in  action  or 
defense  arising  out  of  title,  see  Kerr's  Cyc.  C.  C.  P.  H  318,  319 
and   notes. 

As  to  tenant  holding  landlord's  title,  see  Kerr's  Cyc.  C.  C.  P. 
1 1926  subd.  4  and  note. 

As  to  title  by  prescription,  see  Kerr's  Cyr.  C.  C.  I  1007  and  note. 

As  to  venue  of  action  to  quiet  title,  see  Kerr's  Cyc.  C.  C.  P. 
I  392  and  note. 

As  to  what  constitutes  adverse  possession,  see  Kerr's  Cyc.  C. 
C.    P.    81 322.   323   and   notes. 

As  to  when  possession  will  be  presumed,  see  Kerr's  Cyc.  C.  C. 
P.   f  321  and  note. 

Ajs  to  when  state,  people  of,  will  not  sue,  see  Kerr's  Cyc.  C. 
C.   P.  11  315,  316  and  note. 

As  to  working  and  drainage  of  mines  and  easements  and  rights 
of  way  connected  therewith,   see  Hen.   G.   L.   p.   724. 


f7t9.    WHEN  PLAINTIFF  CANNOT  KECOYEB  COSTS.    If 

tlie  defendant  In  such  action  disclaim  in  his  answer  any  inter- 
or  estate  tn  tbe  property,  or  suffer  Judgment  to  be  taken 
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against   him   without   answer,   the   plaintiff   cannot   recover 
costs. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  255  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

79  C.  443,  447,  21  P.  946,  948  (construed);  83  C.  589.  598,  609.  23  P. 
1102,  1103.  1104,  1108  (construed);  87  C.  523,  524.  25  P.  1065  (con- 
strued) ;  94  C.  323,  325,  29  P.  711  (construed) ;  34  P.  628.  629  (applied) ; 
126  C.  135.  148,  58  P.  442  (referred  to);  150  C.  289,  321,  88  P.  356, 
8  L.  N.  S.  692  (construed  with  i  738— absence  of  finding  that  defend- 
ant asserted  a  claim  adverse  to  plaintiff  is  immaterial);  4  C.  A. 
147,  151,  152,  87  E-  287  (purpose  of  averring  adverse  claim — object  of 
fi  738.  739). 

As  to  answer,  generally,  see  Kerr's  Cyc.  C.  C.  P.  §  437  and  note. 

§  740.  IF  PLAINTIFF'S  TITLE  TERMINATES  PENDING 
THE  SUIT,  WHAT  HE  MAT  BECOYES,  AND  HOW  TERDICT 
AND  JUDGMENT  TO  BE.  In  an  action  for  the  recovery  of 
property,  where  the  plaintiff  shows  a  right  to  recover  at  the 
time  the  action  was  commenced,  but  it  appears  that  his 
right  has  terminated  during  the  pendency  of  the  action,  the 
verdict  and  judgment  must  be  according  to  the  fact,  and  the 
plaintiff  may  recover  damages  for  withholding  the  property. 

Hlntoryt  Enacted  March  11,  1872,  re-enactment  of  {  256  Prac- 
tice Act;  amended  by  Code  Commission.  Act  March  8,  1901. 
Stats,  and  Amdts.  1900-1.  p.  160.  act  held  unconstitutional,  see 
history,  S  5  ante;  amended  March  19,  1907.  Stats,  and  Amdts. 
1907,  p.  686,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  460. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

Practice  Act  §  256.-27  C.  238.  246  (construed) ;  30  C.  468,  473, 
475.  476.  477  (construed). 

As  to  when  action  is  deemed  pending,  see  Kerr's  Cyc.  C.  C.  P. 
S  1049  and  note. 

■ 

§  741.  WHEN  VALUE  OF  IMPROVEMENTS  CAN  BE  AL- 
LOWED AS  A  SET-OFF.  When  damages  are  claimed  for 
withholding  the  property  recovered,  upon  which  permanent 
ImproTementB  have  been  made  by  a  defendant,  or  those  ander 
whom  he  claims,  holding  under  color  of  title  adyersely  to 
the  claim  of  the  plaintiff,  in  good  faith,  the  value  of  such 
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improvements  must  be  allowed  as  a  set>ofl  against  such 
damages. 

History s  En&cted  March  11,  1872,  re-enactment  of  |  266  Prac- 
tice Act. 

See  Kerr*s  Cyc.  .C.  C.  P.  for  10  pars,  annotation. 

Code  •ectloB.— 58  C.  356  (cited);  73  C.  174,  175,  14  P.  683  (ron- 
strued);  82  C.  122,  127,  23  P.  271  (construed);  85  C.  390,  401,  20  A.  S. 
232.  24  P.  790.  791  (construed);  108  C.  197.  210.  41  P.  293  (construed). 

Practice  Act  §252. — 14  C.  465,  467  (construed);  18  C.  694,  696 
(construed):  81  C.  487,  495  (construed):  36  C.  346,  855  (construed). 

As  to  counterclaim,  generally,  see  Kerr's  Cyc.  C.  C.  P.  i  438  and 
note. 

Same — Waiver  unless  set  up. — See  Kerr's  Cyc.  C.  C.  P.  |  439  and 
note. 

S  742.  AK  OBDEB  MAT  BE  MADE  TO  ALLOIY  A  PABTY 
TO  SURVEY  AND  MEASUBE  THE  LAND  IN  DISPUTE.    The 

court  in  which  an  action  is  pending  for  the  recovery  of  real 
property,  or  for  damages  for  an  injury  thereto,  or  a  Judge 
thereof  may,  on  motion,  upon  notice  by  either  party  for  good 
cause  shown,  grant  an  order  allowing  to  such  party  the 
right  to  enter  upon  the  property  and  make  survey  and  meas- 
urement thereof,  and  of  any  tunnels,  shafts,  or  drifts  therein, 
for  the  purpose  of  the  action,  even  though  entry  for  such 
purpose  has  to  be  made  through  other  lands  belonging  to 
parties  to  the  action. 

Hliitoryt  Bnacted  March  11,  1872,  re-enactment  with  addition 
of  I  258  Practice  Act  as  amended  1860  (Stats.  1860,  p.  304); 
amended  March  10, '1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  11. 

58  C.  356  (cited). 

As  to  notices,  motions,  and  orders  In  general,  see  Kerr's  Cyc. 
C.  C.  P.  1 1003  et  seq.  and  notes. 

As  to  order  for  survey  when  title  to  land  In  two  counties  is  in 
dispute,  see  Kerr's  Cyc.  Pol.  C.  S  4270  and  note. 

fili'%90m^ii'  -  ■■-■■''.''  4 


f  74S.  OBDEB,  WHAT  TO  CONTAIN,  AND  HOW  SEBYED. 
IF  UNNECESSABY  INJUBY  DONE,  THE  PABTY  SUBVEY- 
150  TO  BE  LIABLE  THEBEFOB.  The  order  must  describe 
the  property,  and  a  copy  thereof  must  be  served  on  the 
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owner  or  occupant;  and  thereupon  such  party  may  enter  upon 
the  property,  with  necessary  surveyors  and  assistants,  and 
make  such  survey  and  measurement;  but  if  any  unnecessary 
injury  be  done  to  the  property  he  is  liable  therefor. 

Hlatoryi  Enacted  March  11«  1872,  re-enactment  of  I  2S9  Prac- 
tice  Act. 

58  C.  356  (cited). 

§744.    A  MORTGAGE  MCST  KOT  BE  DEEMED  A  CON- 

YEYANCE,  WHATEYEB  ITS  TERMS.     A  mortgage  of  real 

property   shall   not  be   deemed  a  conveyance,   whatever  its 

terms,  so  as  to  enable  the  owner  of  the  mortgage  to  recover 

possession  of  the   real  property  without  a  foreclosure  and 

sale. 

Hlntoryi  Enacted  March  11,  1872,  re-enactment  of  {  260  Prac- 
tice Act:  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  160,  act  held  unconstitutional,  see  history, 
S  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  37  pars,  annotation. 

Code  section. — 57  C.  480,  482,  483  (construed);  59  C.  613,  614  (con- 
strued) ;  62  C.  623,  630  (construed) ;  66  C.  606,  615,  6  P.  748  (referred 
to);  76  C.  177,  180.  18  P.  262,  264  (cited):  98  C.  490,  494.  38  P.  550, 
551  (referred  to);  100  C.  250,  254,  34  P.  696  (construed);  120  C.  177. 
179,  52  P.  305  (construed);  11  F.  253,  260  (statutory  recognition  of 
principle  that  a  mortgasre  may   be  made — In  various  forms). 

Practice  Act  §  260.- -14  C.  267,  264  (construed  as  inapplicable);  17 
C.  589.  591.  592  (construed);  22  C.  255,  261  (construed);  27  C.  603. 
606  (construed) ;  29  C.  19,  20  (construed) ;  29  C.  253.  255  (construed) ; 
36  C.  28,  40,  42.  48,  51.  52.  56,  59,  63  (construed);  57  C  480,  483  (con- 
strued); 76  C.  177,  180,  18  P.  262  (cited);  144  C.  19,  32,  33.  77  P.  712 
(mort^ase  is  not  a  conveyance). 

As  to  conveyance  deemed  a  mortgrage.  see  Kerr's  Cyc.  C.  C. 
II  2924,  2925  and  notes. 

As  to  mortgage  not  entitling:  mortgagee  to  possession,  see  Kerr's 
Cyc.  C.  C.  I  2927  and  note. 

As  to  transfer  made  subject  to  defeasance,  see  Kerr's  Cj'c.  C.  C. 
I  2925  and  note. 

As  to  transfer,  when  mortgage  and  when  pledge,  see  Kcrr'8 
Cyc.  C.  C.  I  2924  and  note. 

As  to  what  mortgage  is  Hen  upon,  see  Kerr's  Cyc.  C.  C.  I  2926 
and  note. 
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Ch.  III.]  INJUNCTION— DAMAGES,    ETC.  18  745-747 

§746.  WHEN  COUBT  MAT  GRANT  INJUNCTION; 
DUBING  FORCCLOSUBE,  AFTER  SALE  ON  EXECUTION, 
BEFORE  CONTETANCE,  The  court  may,  by  inJuncUon,  on 
good  cause  shown,  restrain  the  party  in  possession  from  doing 
any  act  to  the  injury  of  real  property  during  the  foreclosure 
of  a  mortgage  thereon;  or,  after  a  sale  on  execution,  before 
a  conveyance. 

Hiattoryt  Enacted  March  11,  1872,  re-enactment  of  I  261  Prac- 
tice Act;  repealed  by  Code  Commission.  Act  March  8,  1901,  Stats. 
and  Amdts.  1900-1,  p.  160,  act  held  unconstitutional,  see  history, 
I  5  ante. 

Practice  Act  6  2«I.— 58  C.  356  (cited) ;  80  C.  490,  497,  22  P.  227 
(referred  to). 

As  to  executions  and  sales  thereunder,  see  Kerr*s  Cj'^o.  C.  C.  P. 
i  694  et  seq.  and  notes. 

As  to  foreclosure  of  mortgage,  see  Kerr's  Cyc.  C.  C.  P.  f  726  and 
note. 

As  to  injunctions  and  general  practice  concerning  same,  see  Kerr's 
Cyc.  C.  C.  P.  If  525-633  and  notes. 

As  to  receivers,  and  appointment  thereof,  see  Kerr's  Cyc.  C.  C.  P. 
I  564  subd.  2  and  note. 

As  to  waste,  generally,  see  Kerr's  Cyc.  CCS  2929  and  note. 

§  74«.  DAMAGES  MAT  BE  fiECOYEBED  FOB  INJUBY  TO 
THE  FOSSESSIOlf  AFTEB  SALE  AND  BEFOBE  DELIYEBY 
OF  POSSESSION.  When  real  property  has  been  sold  on 
execution,  the  ptirchaser  thereof,  or  any  person  who  may 
have  succeeded  to  his  Interest,  may,  after  his  estate  becomes 
absolute,  recover  damages  for  injury  to  the  property  by  the 
tenant  in  possession  after  sale,  and  before  possession  is  de- 
livered under  the  conveyance. 

HUit<»r7't  Enacted  March  11,  1872,  re-enactment  of  |  262  Prac- 
tice Act. 

58  C.  356  (cited). 

As  to  Us  pendens,  see  Kerr's  Cyc.  C  C  P.  |  409  and  note. 
As  to  waste  by  person  whose  interest  is  subject  to  lien  of  mort- 
gage, see  Kerr's  Cyc.  C  C.  f  2929  and  note. 

S  747.  ACTIOH  NOT  TO  BE  FBEJUBICED  BY  ALIENA- 
TlOlf,  PENDINO  SUIT.    An  action  for  the  recovery  of  real 
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property  against  a  person  in  possession  cannot  be  prejudioed 
by  any  alienation  made  by  such  person,  either  before  or 
after  the  commencement  of  the  action. 

HlMtoryi  Enacted  March  11,  1872,  re-enactment  of  S  268  Prac- 
tice  Act. 

Code  section. — 58  C.  356    (cited). 

Practice  Act  §263. — 71  C.  470.  476,  12  P.  480  (referred  to). 

Aa  to  filing  lis  pendens,  see  Kerr's  Cyc.  C.  C.  P.  S  409  and  note. 

§  748.  MINme  CLAIMS,  ACTIONS  COlfCEBNINO  TO  BE 
GOVERNED  BY  LOCAL  BCLES.  In  actions  respecting  min- 
ing claims,  proof  must  be  admitted  of  the  customs,  usages, 
or  regulations  established  and  in  force  at  the  bar  or  diggings 
embracing  such  claim;  and  such  customs,  usages,  or  regu- 
lations, when  not  in  conflict  with  the  laws  of  this  state,  must 
govern  the  decision  of  the  action. 

Hlstorjri  Enacted  March  11,  1872,  re-enactment  of  |  621  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  23  pars,  annotation. 

Code  Mctloii.--68  C.  356  (cited);  69  C.  255,  383.  10  P.  674  (con- 
strued). 

PracUce  Act  §  021.— 5  C.  97,  98,  99,  100,  101,  102,  63  A.  D.  87  (con- 
strued);  26  C.  263,  271.  272  (construed):  26  C.  527,  538,  534  (con- 
strued); 31  C.  387,  391,  392,  393  (construed);  42  C.  626,  628  (applied); 
69  C.  255,  383,  10  P.  674  (cited). 

As  to  mining  claims  in  their  various  phases,  and  the  various 
kinds  of  miningr  claims  and  the  working:  and  incidents  thereof,  see 
Martla*ii  Mlnlner  La^-  anil  Land  Office  Procedure,  passim. 

fi749.  nOVf  SERYIGE  MAT  BE  MADE  W  ACTION  RE- 
LATING TO  BEAL  PROPERTY  (repealed). 

Htstoryi  Enacted  March  31,  1891,  Stats,  and  Amdts.  1891,  p. 
278.  This  section  is  not  superseded  by  Act  March  23,  1901,  and 
amendment,  given  in  the  following  section.  See  sovernin?  prin- 
ciple in  Ex  parte  Ruffln,  119  Cal.  487,  51  Pac.  Rep.  862;  repealed 
March  19.  1907,  Stats,  and  Amdts.  1907,  p.  686,  Kerr's  Stats,  and 
Amdts.   1906-7,  p.   460. 

115  C.  266,  276,  47  P.  37.  37  L..  626  (referred  to);  160  C.  289,  314. 
88  P.  356,  8  L.  N.  S.  692  (cited  in  discussing  act  to  establish  land 
titles);  150  C.  647,  64S.  649,  89  P.  615  (what  Is  a  cause  of  action 
under  |  738  and  not  under  $S  749-751). 
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ch.III,]  ADVERSE  CLAIM— NOTICE.  85  749  [a]  ,750 

§749 [ft].  DETSBMINATIOK  OF  AJ>Y£B»£  €LAIM  TO 
REAL  PBOPEBTY;  UNKNOWN  O^VNEB.  An  acUon  may  be 
brought  to  determine  the  adverse  claims  to  and  clouds  upon 
title  to  real  property  by  a  person  who,  by  himself  or  by 
himself  and  his  predecessors  in  Interest,  has  been  in  the 
actual,  exclusive  and  adverse  possession  of  such  property 
continuously  for  twenty  years  prior  to  the  filing  of  the  com- 
plaint, claiming  to  own  the  same  in  fee  against  the  whole 
world,  and  who  has  paid  all  taxes  of  every  kind  levied  or 
assessed  against  the  property  during  the  period  of  five  years 
continuously  next  preceding  the  filing  of  the  complaint. 

[Commeiicemeiit  of  action — ^Teiified  conplaliitt  eontents.] 
Said  action  shall  be  commenced  by  the  filing  of  a  verified 
complaint  averring  the  matters  above  enumerated.  The  said 
complaint  may  include  as  defendants  in  such  action,  in  addi- 
tion to  such  persons  as  appear  of  record  to  have,  all  other 
persons  who  are  known  to  the  plaintiff  to  have,  some  claim 
or  cloud  on  the  lands  described  in  the  complaint  adverse  to 
plaintift*s  ownership,  or  other  persons  unknown  claiming  any 
right,  interest -or  lien  in  such  lands,  or  cloud  upon  the  title 
of  plaintiff  thereto,  and  the  plaintiff  may  describe  such  un- 
known defendants  in  the  complaint  as  follows :  "  also  all 
other  persons  unknown,  claiming  any  right,  title,  estate,  lien 
or  interest  in  the  real  property  described  In  the  complaint 
adverse  to  plaintiff's  ownership,  or  any  cloud  upon  plaintiff's 
Utle  thereto." 

[Notice  of  pendency  of  action — ^When  to  be  filed  and  con- 
tents.] Within  ten  days  after  the  filing  of  the  complaint, 
plaintiff  shall  file,  or  cause  to  be  filed,  in  the  ofilce  of  the 
county  recorder  of  the  county  where  the  property  is  situated, 
a  notice  of  the  pendency  of  the  action,  containing  the  matters 
required  by  section  four  hundred  and  nine  of  this  code. 

HlBtmryt  Enacted  March  23,  1901,  Stats,  and  Amdte.  1900-1, 
p.  679;  amended  March  9,  1903,  Stats,  and  Amdts.  1903,  p.  104. 
This  enactment  and  amendment  do  not  supersede  the  preceding: 
section.     See  memorandum  In  history,  |  749. 

§  7M,    NOTICE  TO  UNKNOWN  OWNEBS,  HOW  SEBYED. 

Within  one  year  after  the  filing  of  the  complaint,  as  required 
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by  the  preceding  section,  a  summons  must  be  issued,  which 
shall  contain  the  matters  required  by  section  four  hundred 
and  seven  of  this  code,  and  in  addition  a  description  of  the 
property  and  a  statement  of  the  object  of  the  action.  .In 
said  summons  the  said  unknown  defendants  shall  be  desig- 
nated as  in  the  complaint.  Within  thirty  days  after  the  issu- 
ance of  the  summons,  the  plaintifC  shall  post  or  cause  to 
be  posted  a  copy  thereof  in  a  conspicuous  place  on  the 
property. 

[Besident  defendants,  to  be  serred,  when.]  All  defendants 
residing  in  the  state  of  California,  whose  place  of  residence 
is  known  to  the  plaintiff,  shall  be  served  personally. 

[Affidavit  of  servlee — Contents.]  After  service  on  all  such 
defendants  has  been  made,  the  plaintift,  or  his  agent,  or 
attorney,  shall  make  and  file  an  affidavit  wherein  there  shall 
be  stated  the  names  of  the  defendants  who  have  been  served 
personally,  the  names  of  the  defendants  who  reside  out  of 
the  state  and  their  places  of  residence,  if  known  to  the 
plaintiff,  and  the  names  of  the  defendants  residing  in  or 
out  of  the  state  whose  place  of  residence  is  lAiknown  to  the 
plaintiff, 

[Service  on  non-resident  defendants — Order]  and  thereupon 
the  court  or  a  judge  thereof  shall  make  an  order  directing 
the  said  summons  to  be  served  upon  the  defendants  residing 
out  of  the  state,  whose  place  of  residence  is  known  to  the 
plaintiff  and  upon  the  defendants  residing  in  or  out  of  the 
state,  whose  place  of  residence  is  unknown  to  the  plaintiff, 
and  upon  all  the  imknown  defendants  as  stated  in  the  com- 
plaint and  summons,  by  publication  in  some  newspaper  of 
general  circulation  printed  and  published  in  the  county  where 
the  property  is  situated,  and  if  there  be  no  such  paper  in 
such  county,  then  in  some  adjoining  county,  to  be  designated 
by  the  court  or  judge  thereof,  which  publication  shall  be 
for  once  a  week  for  two  successive  months. 

[Mailing  copy  of  snmmonsy  etc,  to  non-resident  defendiiBts.] 
A  copy  of  the  summons  and  complaint,  within  ten  days  after 
the  making  of  said  order,  pr.operly  addressed  and  with  the 
postage  thereon  fully  prepaid,   shall  be  mailed  to  each  of 
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the  defendants  wha  reside  out  of  the  state,  at  their  place 
of  residence,  if  known,  and  also  to  the  defendants  residing  in 
or  out  of  the  state  whose  place  of  residence  Is  unknown  to 
plaintiff,  addressed  to  them  at  the  county  seat  of  the  county 
where  the  action  is  commenced. 

All  such  unknown  persoBs  so  served  shall  haTO  the  same 
rights  as  are  provided  by  law  in  cases  of  all  other  defend- 
ants named,  upon  whom  service  is  made  by  publication,  or 
personally,  and  the  action  shall  proceed  against  such  unknown 
persons  in  the  same  manner  as  against  the  defendants  who 
are  named  upon  whom  service  is  made  by  publication  or  per- 
sonally and  with  like  effect;   and 

Any  sneh  nnksown  person  who  has  or  claims  to  have  any 
right,  title,  estate,  lien  or  interest  in  the  said  property,  or 
cloud  on  the  title  thereto,  adverse  to  plaintiff,  at  the  time  of 
the  commencement  of  the  action,  who  has  been  duly  served 
as  aforesaid,  and  any  one  claiming  under  him,  shall  be  con- 
cluded by  the  Judgment  In  such  action  as  effectually  as  if 
the  action  was  brought  against  the  said  person  by  his  or 
her  name  and  personal  service  of  process  was  obtained,  not- 
withstanding any  such  unknown  person  may  be  under  legal 
diaability.  Service  shall  be  deemed  complete  upon  the  com- 
pletion of  the  publication. 

History:  Enacted  March  28,  1901,  Stats,  and  Amdts.  1900-1, 
p.  579:  amended  BCareh  9,  1908,  Stats,  and  Amdts.  1908,  p.  105. 

150  C.  289,  314.  88  P.  356.  8  L.  N.  S.  692  (cited  In  discussing  act 
to  establish  land  titles);  150  C.  647,  648,  649,  89  P.  616  (what  Is  not 
a  clause  of  action). 

I  75L  JUDGMEKT  TO  BE  IN  ACCORDANCE  WITH  EYI- 
DENCE*  When  the  summons  has  been  served  as  provided 
in  the  preceding  section  and  the  time  for  answering  has 
expired,  the  court  shall  proceed  to  hear  the  case  as  in  other 
cases  and  shall  have  Jurisdiction  to  examine  into  and  deter- 
mine the  legality  of  plaintiff's  title  and  of  the  title  and  claim 
of  all  the  defendants  and  of  all  unknown  persons,  and  to  that 
end  must  not  enter  any  judgment  by  default,  but  must  in  all 
cases  require  evidence  of  plaintiff's  title  and  possession  and 
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hear  such  evidence  as  may  be  offered  respecting  the  claims 
and  title  of  any  of  the  defendants  and  must  thereafter  direct 
judgment  to  be  entered  in  accordance  with  the  evidence  and 
the  law. 

[Proof  of  service  before  hearing— Jodgment]  The  conrt 
before  proceeding  to  hear  the  case  must  require  proof  to  be 
made  that  the  summons  has  been  served  and  posted  as  here- 
inbefore directed  and  that  the  required  notice  of  pendency  of 
action  has  been  filed.  The  Judgment  after  it  has  become  final 
is  conclusive  against  all  the  persons  named  in  the  summons 
and  complaint  who  have  been  served  and  against  all  unknown 
persons  as  stated  in  the  complaint  and  summons  who  have 
been  served  by  publication,  but  shall  not  be  conclusive  against 
the  state  of  California  or  the  United  States. 

Said  Judgment  shall  have  the  effect  of  a  Judgment  In  rem 
except  as  against  the  state  of  Calllomla  and  the  United 
States;  and  provided  further,  that  the  said  Judgment  shall 
not  bind  or  be  conclusive  against  any  person  claiming  any 
estate,  title,  right,  possession  or  lien  to  the  property  under 
the  plaintiff  or  his  predecessors  in  interest,  which  claim,  lien, 
estate  or  right  of  possession  has  arisen  or  been  created  by 
the  plaintiff  or  his  predecessors  in  interest  within  twenty 
years  prior  to  the  filing  of  the  complaint. 

[Beniedy  camnlative.]  The  remedy  provided  in  this  and 
the  two  preceding  sections  shall  be  construed  as  cumulative 
and  not  exclusive  of  any  other  remedy,  form  or  right  of  action 
or  proceeding  now  allowed  by  law. 

Hlntoir:  Enacted  March  23,  1901,  Stats,  and  Amdts.  1900-1. 
p.  579;  amended  March  9,  1903,  Stats,  and  Amdts.  1903.  p.  106. 

See  Kerr's  Cyc.  C.  C.  P.  for  70  pars,  annotation. 

150  C.  289,  314.  88  P.  356.  8  T^.  N.  S.  692  (cited  In  discussing  act 
to  establish  land  titles);  150  C.  647,  648,  649,  89  P.  615  (what  is  not 
a  cause  of  action). 
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CHAPTER    IV. 

ACTIONS  FOR  THE  PARTITION  OF  REAL.  PROPERTY. 

[Aa  to  the  procedure  in  chancery  In  actions  of  partition, 
see  Introductory  note  to  this  chapter  Kerr's  Cyc.  C.  G.  P.] 

i  752.     Who  may  bringr  actions  tor  partition. 

f  753.     Interests  of  all  parties  must  be  set  forth  in  the  complaint. 

S  754.     Lienholders  not  of  record  need  not  be  made  parties. 

I  755.     Plaintiff  must  file  notice  of  lis  pendens. 

I  756.     Summons  must  be  directed  to  all  persons  interested  in 

the  property. 
I  757.     Unknown  parties  may  be  served  by  publication. 
I  768.     Answer  of  defendants,  what  to  contain. 
f  759.     The  rights  of  all  parties  may  be  ascertained  in  the  action. 
i  760.     Partial  partition. 
1 761.     Lienholders    must    be    made    parties,    or    a    referee    be 

appointed  to  ascertain  their  rights. 
f  762.     Lienholders  must  be  notified  to  appear  before  the  referee 

appointed. 
§  763.     The   court   may   order   a   sale   or   partition   and   appoint 

referees  therefor. 
i  764.     Partition  must  be  made  according  to  the  rights  of  the 

parties,  as  determined  by  the  court. 
i  765.     Referees  must  make  a  report  of  their  proceedingrs. 
{  766.     The   court   may   set  aside   or   confirm   report,   and   enter 

Judgment  thereon.     Upon  whom  judgment  to  be  con- 
clusive. 
i  767.     Judgment  not  to  affect  tenants  for  years   to  the  whole 

property. 
I  768.     Expenses  of  partition  must  be  apportioned  among  the 

parties. 
I  769.     A  Hen  on  an  undivided  Interest  of  any  party  is  a  charge 

only  on  the  share  assigned  to  such  party. 
S  770.     Estate  for  life  or  years  may  be  set  off  in  a  part  of  the 

property  not  sold,  when  not  all  sold. 
I  771.     Application  of  proceeds  of  sale  of  encumbered  property. 
i  772.     Party  holding  other  securities  may  be  required  first  to 

exhaust  them. 
S  773.     Proceeds  of  sale,  disposition  of. 
i  774.     When  paid  Into  court  the  cause  may  be  continued  for 

the  determination  of  the  claims  of  the  parties. 
S  775.     Sales  by  referees  must  be  at  public  auction.     [At  private 

sale  when.] 
I  776.     The  court  must  direct  the  terms  of  sale  or  credit. 
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{777.     Referees  may  take  securities  for  purchase  money. 

i  778.  Tenants  whose  estate  has  been  sold  shall  receive  com- 
pensation. 

S  779.     The  court  may  fix  such  compensation. 

8  780.     The  court  must  protect  tenants  unknown. 

i  781.  The  court  must  ascertain  and  secure  the  value  of  future, 
contingent  or  vested  interests. 

8  782.  Terms  of  sale  must  be  made  known  at  the  time.  LiOta 
must  be  sold  separately. 

8  783.     Who  may  not  be  purchasers. 

8  784.     Referees  must  make  a  report  of  the  sale  to   the  court. 

8  785.     If  confirmed,  conveyances  may  be  made. 

8  786.     Proceeding:  if  a  lienholder  become  a  purchaser. 

8  787.  Conveyances  must  be  recorded,  and  will  be  a  bar  against 
parties. 

8  788.  Proceeds  of  sale  belonsingr  to  parties  unknown  must  b« 
invested  for  their  benefit. 

8  789.  Investment  must  be  made  in  the  name  of  the  clerk  of 
the  county. 

8  790.  When  the  Interests  of  the  parties  are  ascertained,  se- 
curities must  be  taken  in  their  names. 

8  791.     Duties  of  tlie  clerk  making:  investments. 

8  792.  When  unequal  partition  is  ordered,  compensation  may 
be  adiudgred  in  certain  cases. 

8  793.     The  share  of  an  infant  may  be  paid  to  his  guardian. 

8  794.  The  gruardlan  of  an  Insane  person  may  receive  the  pro- 
ceeds of  such  party's  interest. 

8  795.  A  guardian  may  consent  to  partition  without  action,  and 
execute  release  (repealed). 

8  796.     Costs  of  partition  a  lien  upon  shares  of  parceners. 

8  797.  The  court,  by  consent,  may  appoint  single  referee 
(repealed). 

8  798.     Apportionment  of  counsel  fees  and  expenses. 

8  799.  Abstract  of  title  in  action  for  partition,  cost  of  allowed, 
when. 

8  800.     Same.     How  made  and  verified. 

8  801.     Interest  allowed  on  disbursements,  when. 


§762.    WHO    MAY    BRING   ACTIONS    FOB   PABTITION. 

When  several  cotenants  hold  and  are  in  posaessian  of  real 
property  as  parceners,  Joint  tenants,  or  tenants  in  common, 
in  wWch  one  or  more  of  them  have  an  estate  of  inheritance, 
or  for  life  or  lives,  or  for  years,  an  action  may  be  brought 
by  one  or  more  of  such  persons  for  a  partition  thereof,  accord- 
ing to  the  respective  rights  of  the  persons  interested  therein, 
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and  for  a  sale  of  such  property,  or  a  part  thereof,  if  it  appear 
that  a  partition  cannot  be  made  without  great  prejudice  to 
the  owners. 

HUrtoryt  Enacted  March  11,  1872,  substantial  re-enactment  of 
i  264  Practice  Act  as  amended  1854  (Stats.  1854,  p.  84);  amended 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  160,  act  held  unconstitutional,  see  history,  {  6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  43  pars,  annotation. 

Code  acetloB. — 53  C.  24,  25.  26  (referred  to);  58  C  590,  592,  593, 
594  (construed);  64  C.  529,  614,  2  P.  418  (cited);  65  C.  46,  47.  2  P. 
880,  881  (applied):  84  C.  409,  415,  418,  24  P.  164,  166  (cited);  86  C. 
500,  526,  527,  630.  24  P.  172,  180,  181,  25  P.  64  (applied) ;  31  P.  930,  931 
(sale  may  be  ordered  when) ;  106  C.  682,  686,  48  A.  S.  268,  39  I'.  1078 
(construed);  126  C.  482,  483,  58  P.  908  (construed);  141  C.  382,  3R5,  74 
P.  1046  (who  is  not  necessary  party  to  partition  suit);  144  C.  19,  29. 
77  P.  712  (applied);  145  C.  157,  164,  78  P.  544  (construed);  150  C.  892, 
893,  88  P.  1090  (M^plied). 

PriMtlce  A«t  ISM.— 26  C.  69,  78  (applied);  27  C.  330,  331,  333, 
38«,  87  A.  D.  81  (referred  to);  35  C.  576,  586.  587,  95  A.  D.  139  icon- 
strued). 

« 

As  to  apportionment  of  dominant  tenement,  see  Kerr's  Cyc.  C.  C. 
f  807  et  seq.  and  notes. 

As  to  arbitration  in  case  of  partition,  see  Kerr's  Cyc.  C.  C.  P. 
1 1281  and  note. 

As  to  certain  disabilities  excluded  from  time  to  commence  action, 
see  Kerr's  Cyc.  C.  C.  P.  f  328  and  note. 

As  to  effect  of  death  of  party  on  judgment,  see  Kerr's  Cyc.  C.  C. 
P.  il  763,  766  and  notes. 

As  to  parties  plaintiff  in  partition. — See  38  Cent.  Dig.  col.  ISo, 
li  115-117. 

As  to  partial  partition,  see  Kerr's  Cyc.  C.  C.  P.  {  7B0  and  note. 

That  partition  must  be  according^  to  rights  of  parties  as  deter- 
mined by  court,  see  Kerr's  Cyc.  C.  C.  P.  |  764  and  note. 

As  to  partition  of  contingent  Interest,  see  Kerr's  Cyc.  C.  C.  P. 
I  781  and  note. 

As  to  partition  of  estates  of  decedents,  see  Kerr's  Cyc.  C.  C.  P. 
Sf  1676-1686  and  notes. 

As  to  partition  of  mines,  see  9  A.  S.  884. 

As  to  partition  of  probate  homestead  and  of  homeste^Ld  after 
death  of  one  spouse,  see  Kerr's  Cyc.  C\  C.  P.  H  1465,  146S,  1474  and 
notes. 

As  to  partition  of  water-rights,  see  26  L.  284. 

As  to  possession  of  administrators  or  executors  for  purpose  of 
partition,  see  Kerr's  Cyc.  C.  C.  P.  $  1581  and  note. 

607 


8  763  CODE   OP  CIVIL.   PROCEDURE.  [Pt.n,TitX. 

As  to  service  of  notice  to  appear  on  non-residents  claiming  Uen, 
see  Kerr's  Cyc.  C.  C.  P.  I  764  and  note. 

As  to  title  by  occupancy,  see  Kerr's  Cyc.  C.  C.  S  1007  and  note. 

As  to  venue  of  action,  see  Kerr's  Cyc.  C.  C.  P.  S  392  and  note. 

As  to  when  contingent  or  future  estates  are  subject  to  partition, 
see  32  A.  S.  778. 

As  to  who  may  compel  partition,  see  67  A.  D.  703;  37  Cent.  Dig. 
col.  102.  11  83-86. 

That  purchasers  not  of  record  need  not  be  made  parties,  see  Kerr's 
Cyc.  C.  C.  P.  I  754  and  note. 

§758.  INTEREST  OF  ALL  PARTIES  MUST  BE  SET 
FORTH  IN  THE  COMPLAINT.  The  interests  of  all  persons 
in  the  property,  whether  such  persons  are  known  or  unknown, 
must  be  set  forth  in  the  complaint,  as  far  as  known  to  the 
plaintiff;  and  if  one  or  more  of  the  parties,  or  the  share  or 
quantity  of  interest  of  any  of  the  parties,  is  unknown  to  the 
plaintiff,  or  is  uncertain  or  contingent,  or  the  ownership  of 
the  inheritance  depends  upon  an  executory  devise,  or  the 
remainder  is  a  contingent  remainder,  so  that  such  parties 
cannot  be  named,  that  fact  must  be  set  forth  in  the  com- 
plaint. 

History t  Enacted  March  11,  1S72,  re-enactment  of  |  266  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901.  Stats, 
and  Amdts.  1900-1,  p.  160;  amended  March  19,  1907.  Stats,  and 
Amdts.  1907.  p.  603,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  460. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

Code  ■ectlon.— 48  C.  394  (applied);  64  C.  529,  614.  2  P.  418  (con- 
strued with  other  sections);  130  C.  500,  501.  62  P.  828  (cited);  69  P. 
228,  230  (applied);  137  C.  420,  426.  70  P.  299  (referred  to);  139  C. 
169,  172  (erroneously  cited  for  S  473);  72  P.  913,  914  (correct  citation); 
141  C.  382.  385,  74  P.  1046  (cited);  144  C.  19,  29,  77  P.  712  (cited). 

Practice  Act  $265. — 27  C.  329.  331,  336,  87  A.  D.  81  (construed)'; 
33  C.  290,  294,  295  (construed);  85  C.  576,  590,  95  A.  D.  189  (cited). 

As  to  abstract  of  title  procured  before  action,  see  Kerr's  Cyc. 
C.  C.  P.  %  759  and  note. 

As  to  complaint,  generally,  see  Kerr's  Cyc.  C.  C.  P.  f  426  and 
note;  il^i;  37  Cent.  Dip.  ool.  163.  81148-157. 

As  to  notice  of  lis  pendens,  generally,  see  Kerr's  Cyc.  C.  C.  P, 
S  409  and  note. 

As  to  parties  defendant  whose  names  are  unknown,  see  Kerr's 
Cyc.  C.  C.  P.  S  474  and  note. 
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As  to  parties  plaintiff,  see  Kerr's  Cyc.  C.  C.  P.  %%  384-387  and 
notes. 

As  to  rights  of  all  parties  known  or  unknown  to  be  ascertained 
In  this  action,  see  Kerr's  Cyc.  C.  C.  P.  {  759  and  note. 

«  7&4.  IIEITHOLDEBS  ITOT  OF  BECORD  NEED  NOT  BE 
MADE  PARTIES*  No  person  having  a  conveyance  of  or  claim- 
ing a  lien  on  the  property,  or  some  part  of  it,  need  be  made 
a  party  to  the  action,  unless  such  conveyance  or  lien  appear 
of  record. 

WUmtorjt  Enacted  March  11,  1872,  re-enactment  of  I  296  Prac- 
tice Act. 

53  C.  38,  39  (referred  to);  58  C.  356  (cited);  141  C.  382,  385, 
74  P.  1046  (who  is  not  necessary  party  to  partition  suit). 

§756.  PLAINTIFF  MUST  FILE  NOTICE  OF  LIS  PEN- 
DENS*  Immediately  after  filing  the  complaint  in  the  supe- 
rior court,  the  plaintiff  must  record  in  the  office  of  the 
recorder  of  the  county  or  of  the  several  counties  in  which 
the  property  is  situated,  a  notice  of  the  pendency  of  the 
action,  containing  the  names  of  the  parties  so  far  as  known, 
the  object  of  the  action,  and  a  description  of  the  property  to 
be  affected  thereby.  From  the  time  of  filing  such  notice  for 
record  all  persons  shall  be  deemed  to  have  notice  of  the 
pendency  of  the  action. 

HIstoiTt  Enacted  March  11,  1872,  re-enactment  of  {267  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  325; 
March  10,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  11. 

See  Kerr's  CTyc.  C.  C.  P.  for  2  pars,  annotation. 

58  C.  356  (cited);  106  C.  682,  688.  46  A.  S.  268,  39  P.  1078  (applied). 
As  to  niing  lis  pendens,  see  Kerr's  Cyc.  C.  C.  P.  {  409  and  note. 

«7«r.  SUMMONS  MUST  BE  DIRECTED  TO  ALL  PER- 
SONS  INTERESTED  IN  THE  PROPERTY.  The  summons 
must  contain  a  description  of  the  property  sought  to  be  par- 
titioned, and  must  be  directed  to  all  of  the  persons  named  as 
defendants  in  the  complaint,  and  when  it  shows  that  some 
person  has  or  claims  an  interest  in  or  lien  upon  the  property 
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whose  name  is  unknown  to  the  plaintiff,  the  summons  must 
also  be  directed  to  all  persons  unknown  who  have  or  claim 
any  interest  in  or  lien  upon  the  property. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  I  268  Prac- 
tice Act:  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  160,  act  held  unconstitutional,  see  history, 
I  5  ante;  amended  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  604, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  460. 

Code  section.— 53  C.  362,  371  (cited);  58  C.  356  (cited);  58  C.  590, 
594  (construed). 

Practl<^e  Act  §268.-35  C.  576,  592,  95  A.  D.  139  (cited). 
As  to  summons,   grenerally,  see  Kerr's  Cyc.  C.  C.   P.   H  <05  et 
seq.  and  notes. 
Same — Contents  of. — See  Kerr's  Cyc.  C.  C.  P.  fi  407  and  note. 

§  757.  LNK50WN  PARTIES  MAY  BE  SERYED  BY  PUB- 
LICATION.  If  a  party  having  a  share  or  interest  Is  unknown, 
or  any  one  of  the  known  parties  reside  out  of  the  state,  or 
cannot  be  found  therein,  and  such  fact  is  made  to  appear  by 
affidavit,  the  summons  may  be  served  on  such  absent  or 
unknown  party  by  publication,  as  in  other  cases.  When  p.ab« 
licBtion  Is  made,  the  summons,  as  published,  must  be  accom- 
panied by  a  brief  description  of  the  property  which  is  the 
subject  of  the  action. 

HIiitorT:  Knacted  March  11,  1872.  re-enactment  of  §  269  Prac- 
tice Act. 

58  C.  356  (cited). 

As  to  publication  of  summons,  see  Kerr's  Cyc.  C.  C.  P.  H  412, 
413  and  notes. 

As  to  service  on  non-resident,  see  Kerr's  Cyc.  C.  C.  P.  $|  413,  749 
and  notes. 

S  758.    ANSWER  OF  DEFENDANTS,  WHAT  TO  CONTAIN. 

If  the  defendant  fails  to  answer  within  the  time  allowed  by 
law,  he  is  deemed  to  admit  and  adopt  the  allegations  of  the 
complaint.  Otherwise,  he  must  controvert  such  of  the  alle- 
viations of  the  complaint  as  he  does  not  wish  to  be  taken  as 
admitted,  and  must  set  forth  his  estate  or  interest  in  the 
property,  and  if  he  claims  a  lien  thereon  must  state  the  date 

610 


Ch.  IV.]  ALL    RIGHTS    ASCKRTAINED.  5  759 

and  character  of  the  lien  and  the  amount  remaining  due,  and 
whether  he  has  any  additional  security  therefor,  and  if  so, 
its  nature  and  extent,  and  if  he  fails  to  disclose  such  addi- 
tional security,  he  must  be  deemed  to  have  waived  his  lien 
on  the  property  to  be  partitioned. 

Hlntoryt  Enacted  March  11.  1872,  re-enactment  of  S  270  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1.  p.  161,  act  held  unconstitutional,  see 
hi.story,  i5  ante;  amended  March  19,  1907,  Stats,  and  Amdts. 
1907.  p.  604,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  460. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

Code  neetloB. — 53  C.  362.  371  (construed  with  other  sections) ;  58 
C.  256  (cited);  58  C.  590,  595  (cited);  117  C.  673.  675,  49  P.  1046 
(referred  to);  144  C.  19,  28.  69  P.  228.  77  P.  712  (construed);  144  C. 
757,  7«1.  78  P.  268  (cited). 

Practice  Act  $270,-1  C.  199  (referred  to);  27  C.  329,  330.  336, 
87  A.  D.  81  (construed);  32  C.  290.  295  (applied). 

§  759.    THE  RIGHTS  OF  ALL  PARTIES  MAT  BE  ASCER- 

TAINED  IX  THE  ACTION.  The  rights  of  the  several  parties, 
plaintiff  as  well  as  defendant,  may  he  put  in  issue,  tried,  and 
determined  in  such  action;  and  when  a  sale  of  the  premises 
is  necessary,  the  title  must  be  ascertained  by  proof  to  the 
satisfaction  of  the  court  before  the  sale  can  be  ordered; 
except  that  where  there  are  several  unknown  persons  having 
an  interest  in  the  property,  their  rights  may  be  considered 
together  in  the  action,  and  not  as  between  themselves. 

HlMtorri  Enacted  March  11,  1872.  re-enactment  of  f  271  Prac- 
tice Act:  amended  by  Code  Commission,  Act  March  8,  1901,  Stats. 
and  Amdts.  1900-1,  p.  161,  act  held  unconstitutional,  see  history, 
i  5  ante:  amended  March  19,  1907,  Stats,  and  Amdts.  1907.  p.  604. 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  460. 

See  Kerr's  Cyc.  C.  C.  P.  for  19  pars,  annotation. 

(?«»de  Mcctlon. — 48  C.  394,  395  (cited):  58  C.  590.  593  (applied): 
64  C-  629.  609.  612.  614,  618.  629.  2  P.  418,  472.  474,  476.  479  (cited): 
116  C.  427.  433,  434,  58  A.  S.  188.  48  P.  4M  (tonstrued  with  8  774); 
144  C.  19,  29,  69  P.  228.  77  P.  712  (cited);  144  C.  757,  7GI,  7S  P.  268 
f  applied). 

Practice  Act  S  2T1. — 1  C.  181.  182  (two  ways  stated  for  presenting 
proceedings  at  trial  for  review):   2  C.  161    (construed);   27   C.   329, 
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336,  87  A.  D.  81  (construed);  32  C.  289,  294  (cited);  68  C.  690,  593 
(applied);  144  C.  19.  29,  69  P.  228,  77  P.  712  (cited):  144  C.  757,  761, 
78  P.  268  (applied). 

As  to  parties  defendant  in  general,  see  Kerr's  Cyc.  C.  C.  P.  IS  381- 
384  and  notes;  Kerr's  Cyc.  C.  C.  P.  §  761  and  note. 

As  to  power  of  court  to  affirm  or  set  aside  report  and  Judgment, 
see  Kerr's  Cyc.  C.  C.  P.  %  766  and  note. 

As  to  requisites  of  report  of  sale,  see  Kerr's  Cyc.  C.  C.  P.  S  784 
and  note. 

That  lienholders  must  be  made  parties,  or  referee  appointed  to 
determine  their  rights,  see  Kerr's  Cyc.  C.  C.  P.  $  761  and  note. 

§  760.  PARTIAL  PARTITION.  Whenever  from  any  cause 
it  is,  in  the  opinion  of  the  court,  impracticable  or  highly 
inconvenient  to  make  a  complete  partition,  in  the  first  instance, 
among  all  the  parties  in  interest,  the  court  may  first  ascer- 
tain and  determine  the  shares  or  Interest  respectively  held 
by  the  original  cotenants,  and  thereupon  adjudge  and  cause  a 
partition  to  be  made,  as  if  such  original  cotenants  were  the 
parties,  and  sole  parties,  in  interest,  and  the  only  parties  to 
the  action,  and  thereafter  may  proceed  in  like  manner  to 
adjudge  and  make  partition  separately  of  each  share  or  por- 
tion so  ascertained  and  allotted  as  between  those  claiming 
under  the  original  tenant  to  whom  the  same  shall  have  been 
so  set  apart,  or  may  allow  them  to  remain  tenants  in  com- 
mon thereof,  as  they  may  desire. 

HUtoryi  Enacted  March  11,  1872,  takes  place  of  |  272  Prac- 
tice Act  which  provided  for  production  at  hearing  of  certificate 
of  recorder  as  to  outstanding  liens. 

See  Kerr's  Cyc.  C.  C.  P.  for  16  pars,  annotation. 

Code  seetloB.~>64  C.  529.  609,  610.  612.  €27,  630.  631.  632.  2  P.  418. 
471,  472,  474  (construed);  80  C.  490,  497,  22  P.  227.  229  (referred 
to);  90  C.  444,  482,  27  P.  356,  368  (referred  to). 

Practice  Act  S  272. — 36  C.  112,  115  (referred  to). 

§761.  LIENHOLDERS  MUST  BE  MADE  PASTIES,  OB 
A  REFEREE  BE  APPOINTED  TO  ASCERTAIN  THEIB 
RIGHTS.  If  it  appears  to  the  court  that  there  are  outstand- 
ing liens  or  encumbrances  of  record  upon  such  real  prop- 
erty, or  any  part  thereof,  which  existed  and  were  of  record 
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at  the  time  of  the  oommencement  of  the  action,  and  the 
penens  holding  sneh  Hens  are  not  made  parties  to  the  action, 
the  court  must  [1]  either  order  such  persons  to  be  made 
parties  to  the  action,  hy  an  amended  or  supplemental  com- 
plaint, or  [2]  appoint  a  referee  to  ascertain  whether  or  not 
[a]  such  liens  or  encumbrances  have  been  paid,  and  if  not 
>paid,  [b]  what  amount  remains  due  thereon,  and  [e]  their 
order  among  the  liens  or  encumbrances  severally  held  by 
such  persons  and  the  parties  to  the  action,  and  [d]  whether 
the  amount  remaining  due  thereon  has  been  secured  in  any 
manner,  and  if  secured,  [e]  the  nature  and  extent  of  the 
security. 

WUmtorrt  Enacted  March  11,  1872,  founded  on  {  278  Practice 
Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  161,  act  held  unconstitutional,  see  history, 
f  5  ante;  amended  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  <04, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  461. 

64  C.  529,  612,  2  P.  418  (referred  to) ;  80  C.  490,  500,  22  P.  227,  2S0 
(referred  to);  141  C.  382,  885,  74  P.  1046  (who  is  not  necessary  party 
to  partition  suit). 

As  to  acts  of  referees,  see  Kerr's  Cyc.  C.  C.  P.  S  1053  and  note. 

As  to  effect  of  referee's  findings,  see  Kerr's  Cyc.  C.  C.  P.  f  644 
and  note. 

As  to  lien  on  undivided  share  subject  to  costs,  see  post  I  769. 

As  to  lien  holder  holding  other  security  to  first  exhaust  it,  see 
post  f  772. 

As  to  references  and  trials  by  referees,  in  general,  see  Kerr's 
Cyc.  C.  C.  P.  Si  638-645  and  notes. 

As  to  report  of  referees,  see  Kerr's  Cyc.  C.  C.  P.  I  643  and  note. 

That  llenholders  not  of  record  need  not  be  made  parties,  see 
ante  I  754. 

I  762.  LIENHOLDEBS  MUST  B£  NOTIFIED  TO  APPEAB 
BEFORE  THE  BEFEBEE  APPOINTED.  The  plaintiff  mu»t 
cause  a  notice  to  be  served,  a  reasonable  time  previous  to 
the  day  for  appearance  before  the  referee  appointed  as  pro- 
vided in  tlie  last  section,  on  each  person  having  outstanding 
liens  of  record,  who  is  not  a  party  to  the  action,  to  appear 
before  the  referee  at  a  specified  time  and  place,  to  make 
proof,  by  his  own  affidavit  or  otherwise,  of  the  amount  due, 
or  to  become  due,  contingenUy  or  absolutely  thereon.     In 
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case  such  person  be  absent,  or  his  residence  be  unknown,  ser- 
vice may  be  made  by  publication  or  notice  to  his  agents,  under 
the  direction  of  the  court,  in  such  manner  as  may  be  proper. 
The  report  of  the  referee  thereon  must  be  made  to  the  court, 
and  must  be  confirmed,  modified,  or  set  aside,  and  a  new 
reference  ordered,  as  the  justice  of  the  case  may  require. 

Hliitoryt  Enacted  March  11,  1872,  re-enactment  of  f  274  Prac- 
tice Act. 

68  C.  356  (cited);  64  C.  529,  612,  2  P.  418  (cited);  SO  G,  490.  497. 
500,  22  P.  227,  230  (referred  to). 

As  to  llenholders  holding  other  security  to  first  exhaust  same,  see 
post  f  772. 

§768.  THE  COURT  MAT  ORDER  A  SALE  OR  PARTI- 
TION  AND  APPOINT  REFEREES  THEREFOR.  If  it  appears 
by  the  evidence,  whether  alleged  in  the  complaint  or  not,  that 
the  property  or  any  part  of  it  is  so  situated  that  partition 
cannot  be  made  without  great  prejudice  to  the  owners,  the 
court  may  order  the  sale  thereof;  otherwise,  upon  the 
requisite  proofs  being  made,  it  must  order  a  partition  accord- 
ing to  the  respective  rights  of  the  parties  as  ascertained  by 
the  court,  and  appoint  three  referees  therefor,  and  must  desig- 
nate the  portion  to  remain  undivided  for  the  owners  whose 
interests  remain  unknown,  or  are  not  ascertained; 

[One  referee  instead  of  three,  when]  or  the  court,  with  the 
consent  of  the  pvarties,  may  appoint  one  referee  instead  of 
three,  and  he,  when  thus  appointed,  has  all  the  powers  and 
may  perform  all  the  duties  required  of  three  referees. 

When  the  site  of  an  Incorporated  city  or  town  Is  Inelvded 

with  the  exterior  boundaries  of  the  property  to  be  partitioned, 
the  court  must  direct  the  referees  to  survey  and  appraise 
the  entire  property  to  be  partitioned  by  actual  lots  and  sub- 
divisions then  existing  in  the  actual  possession  of  the  sey- 
eral  tenants  in  common,  exclusive  of  the  value  of  improve- 
ments thereon,  first  setting  apart  necessary  portions  of  the 
property  for  ways,  roads,  and  streets,  as  in  section  seven 
hundred  and  sixty-four  provided,  and  to  report  such  survey 
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and  separate  appraisement  on  each  lot  and  subdivision  to  the 
court. 

[Confirming,  settinir  nsMe,  ete.,  report  of  referees.]     The 

court  may  confirm,  change,  modify,  or  set  aside  the  report  in 
whole  or  in  part,  and  if  necessary  appoint  new  referees. 

[Proceedings   when    equitable  partition   cannot  be  had*] 

When,  after  the  final  confirmation  of  the  report  of  such  sur- 
vey and  appraisement,  it  appears  by  evldenoe  to  the  eatisfac- 
tion  of  the  court  that  an  equitable  partition  of  the  whole 
property  is  impracticable,  and  a  sale  of  the  site  of  such 
city  or  town,  or  any  portion  thereof,  will  be  for  the  best 
interests  of  the  owners  of  the  whole  property,  it  must  order 
a  sale  thereof; 

[Bight  of  tenants  in  common,  haying  made  improToments, 
to  purchase]  provided,  that  within  sixty  days  thereafter  any 
tenant  in  common,  or  tenants  in  common,  having  improve- 
ments  erected  on  any  town  or  city  lot  or  subdivision  included 
in  such  order  of  sale,  shall  have  the  prior  right  to  purchase 
the  same  at  such  appraised  valuation,  and  may  pay  into 
court  the  amount  so  appraised  as  the  value  thereof,  and  upon 
such  payment  the  title  shall  vest  in  such  purchaser  or  pur- 
chasers, and  the  court  shall  cause  to  be  executed  by  such 
referees  a  deed  for  such  lot  or  subdivision  in  fee  and  in 
severalty  to  such  purchaser  or  purchasers;  such  further  pro- 
ceedings shall  then  be  had  as  to  the  remainder  of  the  prop- 
erty, and  the  money  so  paid  to  the  court,  as  by  this  chapter 
provided. 

[Proceedings  where  any  of  the  parties  die,  become  Insane, 
etc]  If,  during  the  pendency  of  the  action,  any  of  the  par- 
ties die,  or  become  insane,  or  otherwise  incompetent,  the  pro- 
ceedings shall  not  for  that  cause  be  delayed  or  suspended,  but 
the  attorney  who  has  appeared  for  such  party  may  continue 
to  represent  such  interest;  and  in  case  any  such  party  has 
not  appeared  by  an  attorney,  the  court  must  appoint  an 
attorney  to  represent  the  interest  which  was  held  by  such 
party,  until  his  heirs  or  legal  representatives,  or  successors 
in  Interest,  shall  have  appeared  in  the  action;  and  an  attor- 
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ney  so  appointed  must  be  allowed  by  the  court  a  reasonable 

compensation  for  his  services,  which  may  be  taxed  as  costs 

against  the  share  or  interest  represented  by  such  attorney, 

and  may  be  adjudged  a  lien  thereon,  in  the  discretion  of  the 

court. 

Hlstorjrt  Enacted  March  11,  1872,  re-enactment  of  {  276  Prac- 
tice Act;  amended  April  12,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  60:  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  161,  act  held  unconstitutional,  see  history,  |  6  ante; 
amended  March  19,  1907.  Stats,  and  Amdts.  1907,  p.  605,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  461. 

See  Kerr's  Cyc.  C.  C.  P.  for  16  pars,  annotation. 

Code  sMtlon.— 59  C.  622,  632  (referred  to) ;  64  C.  629.  609,  612,  614, 
618,  629.  2  P.  418.  472,  474.  476.  479  (construed  with  |  769  and  i  764); 
67  C.  186,  201,  209,  7  P.  466.  635,  8  P.  709  (cited) ;  80  C.  490,  501.  22  P. 
227,  280  (construed  with  i  797) ;  84  C.  409,  418,  24  P.  164,  166  (con- 
strued); 90  C.  444,  445,  466.  27  P.  366,  360  (referred  to);  106  C.  682,  683, 
46  A.  S.  268,  39  P.  1078,  (construed);  117.  C.  673.  680,  49  P.  1046 
(applied);  130  C.  181,  182,  62  P.  482  (construed);  137  C.  51,  66.  69  P. 
847  (cited);  54  F.  951,  961  (applied  to  olive  ranch — situation  of 
property,  not  circumstances  of  the  parties,  controls;  54  F.  963.  968 
(applied  without  citation — title,  possessory  in  part  and  the  rest 
undisputed). 

Practice  Act  fi  276.-27  C.  330.  335,  87  A.  D.  81  (applied) ;  32  C. 
290.  294  (applied). 

As  to  abstract  of  title  in  action  for  partition,  see  post  %  799. 

As  to  allowance  for  improvements  in  partition,  see  7  L.  731. 

As  to  apportionment  of  fees  of  referee,  see  post  S  768. 

As  to  appointment  of  single  referee  by  consent,  see  post  |  797. 

As  to  attorney's  fees,  see  post  S  796  and  note. 

As  to  compensation  of  parties  when  unequal  partition  ordered, 
see  post  I  792. 

As  to  encumbered  property,  application  of  proceeds  of  sale  of,  see 
post  i  771. 

As  to  estate  for  life  or  years,  set  off,  see  post  {  770. 

As  to  expenses  of  previous  litigation  for  common  benefit  allowed, 
see  post  i  798. 

As  to  number  of  referees,  qualifications,  etc.,  see  Kerr's  Cyc. 
C.  C.  P.  I  640  and  note. 

As  to  partition  of  dominant  tenement,  .lee  Kerr's  Pocket  O.  C 
1807. 

As  to  power  of  court  to  affirm,  modify,  or  set  aside  report  of 
referee,  see  Kerr's  Cyc.  C.  C.  P.  §  766  and  note. 

As  to  referee,  appointment  of,  see  Kerr's  Cyc.  C.  C.  P.  $  761  and 
post  f  797. 
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As  to  fiale  or  credit,  court  must  direct  terms  of,  see  post  |  776. 

As  to  sale  to  be  at  auction,  see  post  S  775. 

As  to  sales  in  partition,  see  Kerr's  Cyc.  C.  C.  P.  §$771-796  and 
notes. 

As  to  single  referee,  power  of,  see  post  S  797. 

As  to  tenants  for  years  to  whole  property,  jud^rment  not  to  affect, 
see  post  {  767. 

As  to  unequal  i>artitIon,  possession  may  be  adjudged  in  certain 
eases,  see  post  i  792.  « 


§  76L  PARTITION  MUST  BE  MADE  ACCORDING  TO  THE 
RIGHTS  OF  THE  PARTIES,  AS  DETERMINED  BT  THE 
COURT.  In  making  partition,  the  referees  must  divide  the 
property,  and  allot  the  several  portions  thereof  to  the  respec- 
tive parties,  quality  and  quantity  relatively  considered,  accord- 
ing to  the  respective  rights  of  the  parties  as  determined  by 
the  court,  pursuant  to  the  provisions  of  this  chapter,  designat- 
ing the  several  portions  by  proper  landmarks,  and  may 
employ  a  surveyor  with  the  necessary  assistants  to  aid  them. 

[Setting  aside  for  road  or  street,  when.]  Before  making 
partition  or  sale,  the  referees  may,  whenever  it  will  be  for 
the  advantage  of  those  interested,  set  apart  a  portion  of  the 
property  for  a  way,  road,  or  street,  and  the  portion  so  set 
apart  must  not  be  assigned  to  any  of  the  parties  or  sold,  but 
must  remain  an  open  and  public  way,  road,  or  street,  unless 
the  referees  shall  set  the  same  apart  as  a  private  way  for 
the  use  of  the  parties  interested,  or  some  of  them,  their  heirs 
and  assigns,  In  which  case  it  shall  remain  such  private  way. 
WbeBever  ikt  referees  have  laid  o«t  on  any  tract  ef  land  reads 
sufficient  in  the  Judgment  of  said  referees  to  accommodate  the 
public  and  private  wants,  they  must  report  that  fact  to  the 
court,  and  upon  the  confirmation  of  their  report  all  other 
roads  on  said  tract  cease  to  be  public  highways. 

[Allotting  land  to  purchaser  from  tenant  in  common,  when.] 

Whenever  it  appears,  in  an  action  for  partition  of  lands,  that 
one  or  more  of  the  tenants  in  conunon,  being  the  owner  of 
an  undivided  interest  in  the  tract  of  land  sought  to  be  par- 
titioned, has  sold  to  another  person  a  specific  tract  by  metes 
and  bounds  out  of  the  common  land,  and  executed  to  the 
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purchaser  a  deed  of  conveyance,  purporting  to  convey  the 
whole  title  to  such  specific  tract  to  the  purchaser  in  fee  and 
in  severalty,  the  land  described  in  such  deed  shall  be  allotted 
and  set  apart  in  partition  to  such  purchaser,  his  heirs  or 
assigns,  or  in  such  other  manner  as  shall  make  such  deed 
effectual  as  a  conveyance  of  the  whole  title  to  such  segre- 
gated parcel,  if  such  tract  or  tracts  of  land  can  be  so  allotted 
or  set  apart  without  material  injury  of  the  rights  and  interests 
of  the  other  cotenants  who  may  not  have  joined  in  such 
conveyance. 

[Duty  of  referees  In  making  partition.]  In  all  cases  it  is 
the  duty  of  the  referees,  in  making  partition  of  land,  to  allot 
the  share  of  each  of  the  parties  owning  an  interest  in  the 
whole  or  in  any  part  of  the  premises  sought  to  be  parti- 
tioned, and  to  locate  the  share  of  each  cotenant,  so  as  to 
embrace  as  far  as  practicable  the  improvements  made  by 
such  cotenant  upon  the  property,  and 

Tlie  value  of  the  improTements  made  by  tlie  tenants  in 
common  must  be  excluded  from  the  valnatlon  in  making  the 
allotments,  and  the  land  must  be  valued  without  regard  to 
such  improvements,  in  case  the  same  can  be  done  without 
material  injury  to  the  rights  and  interests  of  the  other  ten- 
ants in  common  owning  such  land. 

Hliitoryt  Enacted  March  11,  1872,  re-enactment  of  i  276  Prac- 
tice Act;  amended  March  24,  1874.  Code  Aradts.  1873-4,  p.  325; 
April  3,  1876,  Code  Anidts.  1875-6,  pp.  96,  97;  by  Code  Commis- 
sion. Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  162,  act 
held  unconstitutional,  see  history,  fi  5  ante;  amended  March  19, 
1907,  State,  and  Amdts.  1907,  p.  606,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  462. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

64  C.  529.  609.  612,  614,  615.  618,  621.  629.  2  P.  418,  472.  474,  475,  476. 
479  (construed  with  Si  T59,  763  and  8$  765,  766);  65  C.  46.  48.  2  P. 
SSO,  S81  (cited));  80  C.  490.  501,  22  P.  227.  230  (oited) ;  84  C.  1.  5.  23 
P.  1027,  1028  (cited);  90  C.  444.  453.  454.  455.  456,  460.  468.  476.  27  P. 
356.  357.  359.  360,  361.  363.  366  (applied) ;  101  C.  622,  580,  531,  40  A.  S. 
73,  86  P.  18  (construed);  108  C.  264.  270,  32  P.  887,  41  P.  301  (cited); 
35  P.  141   (cited). 

As  to  partition  between  tenants  by  entireties,  see  30  L.  335. 

As  to  partition  of  partnersliip  real  estate,  see  28  L.  103. 
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ch.  IV.]  REPORT— CONFIRMING,    ETC.  Sl  765,  766 

§  !$&.  fiEF£B£SS  MUST  MAKE  A  B£POBT  OF  IH£IB 
PB0€££DI!N€^8«  Tlie  referees  must  make  a  report  of  their 
proceedings,  specifying  therein  the  manner  in  which  they 
executed  their  trust,  and  describing  the  property  divided,  and 
the  shares  allotted  to  each  party,  with  a  particular  description 
of  each  share.  Any  party  to  the  action,  after  giving  at  least 
ten  days'  notice  in  writing  to  the  other  parties  who  have 
appeared  therein  of  his  intention  to  do  so,  may  move  the 
court  to  confirm,  change,  modify,  or  set  aside  such  report. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  277  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  163,  act  held  unconstitutional,  see 
hfstor>%  1 5  ante;  amended  March  19,  1907,  Btats.  and  Amdts. 
1907,  p.  607.  Kerr's  Stats,  and  Amdts.  1906-7,  p.  468. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

64  C.  612,  615,  620,  629,  2  P.  418,  474,  476  (construed  with  U  763, 
764,  and  766):  80  C.  490,  501,  22  P.  227  (applied);  90  C.  444.  456,  27 
P.  356,  360  (applied):  97  C.  21.  27,  31  P.  UIO  (construed  with  |  766). 

As  to  affirming  or  setting  aside  report  of  referee,  see  Kerr's  Cyc. 
C.  C.  P.  5  766  and  note. 

As  to  contents  of  referee's  report,  see  Kerr's  Cyc.  C.  C.  P.  §  784 
and  note. 


§  76e.    THE  COURT  MAT  SET  ASIDE  OR  CONFIRM  BE- 
V*  PORT,  AXD  E!fTER  JUDGMEIVT  THEREOF.    UPON  WHOM 
\»  JUDGMENT  TO  BE  CONCLUSIVE.    The  court  may  confirm, 
/  change,  modify,  or   set  aside   the   report,  and  if  necessary, 
J    appoint  new  referees.    Upon  the  report  being  confirmed,  judg- 
ment must  be  rendered  that  such  partition  be  effectual  for* 


\ 


ever,  which  judgment  is  binding  and  conclusive: 

1.  On  all  persons  named  as  parties  to  the  action,  and  their 
legal  representatives,  who  have  at  the  time  any  Interest  in 
the  property  divided,  or  any  part  thereof,  as  owners  in  fee 
or  as  tenants  for  life  or  for  years,  or  as  entitled  to  the 
reversion,  remainder,  or  the  inheritance  of  such  property,  or 
any  part  thereof,  after  the  determination  of  a  partlctilar  estate 
therein,  and  who  by  any  contingency  may  be  entitled  to  a 
l>eneficial  interest  In  the  property,  or  who  have  an  interest  in 
any  undivided  share  thereof,  as  tenants  for  years  or  for  life; 
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'2.  Oh  all  persons  Interested  in  the  property,  who  may  be 

unknown,  to  whom  notice  has  been  giyen  of  the  action  for 
partition  by  publication; 

3.  On  all  other  persons  claiming  from  snch  parties  or  per- 
sons, or  either  of  them.    And 

No  Jndgrment  is  Inyalidated  by  reason  of  the  death  of  any 
party  before  final  Judgment  or  decree;  but  such  judgment  or 
decree  is  as  conclusive  against  the  heirs,  legal  representa- 
tives, or  assigns  of  such  decedent,  as  if  it  had  been  entered 
before  his  death.  If,  during  the  pendency  of  the  action,  and 
before  final  Judgment  therein,  any  of  the  cotenants  has  con- 
veyed to  another  person  his  interest,  or  any  part  of  his  inter- 
est, such  conveyance,  whatever  its  form,  shall  be  deemed  to 
have  passed  to  the  grantee  any  lands  which,  after  its  execu- 
tion, may  have  been  set  aside  to  the  grantor  in  severalty,  or 
such  proportionate  Interest  in  such  lands  as  the  interest  so 
conveyed  bears  to  the  whole  interest  of  the  grantor. 

HlstoiTt  Enacted  March  11,  1872,  re-enactment  of  {  278  Prac- 
tice Act.  concluding  paragraph  added:  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  163.  act 
held  unconstitutional,  see  history,  |  5  ante;  amended  March  19, 
1907,  Stats,  and  Amdts.  1907,  p.  607.  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  468. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

Code  section.— 68  C.  169.  163  (cited);  64  C.  612.  615.  2  P.  418 
(applied  with  H  763.  764.  765.  766);  80  C.  490.  501.  22  P.  227.  230 
(applied) :  84  C.  511,  614.  24  P.  381  (applied) ;  97  C.  21.  27.  81  P.  1110. 
1112  (applied);  187  C.  51,  59,  69  P.  847  (construed);  144  C.  757.  761. 
78  P.  268  (applied). 

Praetl««  Act  $278.-32  C.  289,  296  (construed);  36  C.  576,  692,  95 
A.  D.  139  (construed). 

As  to  decree  in  partition,  record  of  as  notice,  see  Kerr's  Cyc.  Pol. 
C.    14239. 

As  to  estate  for  years,  when  may  be  set  off  and  property  not 
sold,  see  post  I  770. 

As  to  expenses  of  partition,  how  apportioned,  see  post  |i  768,  769. 

As  to  future,  contingent,  and  vested  interest  to  be  ascertained 
and  protected,  see  post  |  781. 

As  to  guardian,  assent  of,  to  partition,  see  Kerr's  Cyc.  C.  C.  P. 
f  1772  and  note. 
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As  to  Improvements,  appraisement  and  apportionment  of,  see 
ante  H  763.  764. 

As  to  record  or  decree  In  partition,  see  Kerr's  Cyo.  Pol.  C.  f  4238. 

As  to  unknown  tenant  of  estate  for  life  or  years,  protection  of, 
see  post  i  780. 

8  767.  JUDGMENT  NOT  TO  AFFECT  TENANTS  FOB 
YEARS  TO  THE  WHOLE  FBOFEBTY.  The  judgment  does 
not  affect  tenants  for  years  less  than  ten  to  the  whole  of  the 
property  which  Is  the  Buhject  of  the  partition. 

History s  Enacted  March  11,  1872,  re-enactment  of  i  279  Prac< 
tice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

Code  sectloo. — 58  C.  356  (cited). 

Practice  Aet  §  a7©.— 1  C.  94,  97  (construed) ;  1  C.  167,  177  (referred 
to). 

§7e8.  EXPENSES  OF  PABTITION  MUST  BE  AFFOB- 
TIONED  AMONG  THE  FABTIES.  The  expenses  of  the  ref- 
erees, including  those  of  a  surveyor  and  his  assistants,  when 
employed,  must  be  ascertained  and  allowed  by  the  court,  and 
the  amount  thereof,  together  with  the  fees  allowed  by  the 
court,  in  its  discretion,  to  the  referees,  must  be  apportioned 
among  the  different  parties  to  the  action,  equitably. 

Hlfltoryt  Bnacted  March  11,  1872,  re-enactment  of  S  280  Prac- 
tice Act;  but  this  section  of  Practice  Act  was  amended  In  1872, 
and  the  above  provision  of  code  superseded  by  this  amendment 
(see  note  to  this  section,  par.  4). 

See  Kerr's  Cyc.  C.  C.  P.  for  4  para,  annotation. 

Code  seetlon.— 140  C.  402.  404.  405.  73  P.  1052  (construed). 

Praetlee  Aet  S  280.— 1  C.  193,  194  (referred  to);  81  C.  408.  467.  21 
P.  976.  22  P.  742,  1028  (referred  to);  140  C.  402,  404,  405,  73  P.  1052 
(I  768  C.  C.  P.  and  not  this  section  of  the  Practice  Act  is  the  law). 

As  to  allowance  of  attorney's  fees,  see  post  §|  796,  798. 

As  to  appointment  of  referee  to  inquire  into  lien,  see  ante  f  761. 

As  to  fees  of  referees,  see  Kerr's  Cyr.  C.  C.  P.  §S  1028.  1508  and 
notes. 

§  769.  A  LIEN  ON  AN  UNDIYIDED  INTEREST  OF  ANT 
PABTT  IS  A  CHABGE  ONLY  ON  THE  SHABE  ASSIGNED 
TO  SUCH  PABTY.    When  a  lien  is  on  an  undivided  interest 
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or  estate  of  any  of  the  parties,  such  lien,  if  a  partition  be 
made,  shall  thenceforth  be  a  charge  only  on  the  share  assigned 
to  such  party;  but  such  share  must  first  be  charged  with  its 
just  proportion  of  the  costs  of  the  partition,  in  preference  to 
such  lien. 

HiMtor^-i  Enacted  March  11,  1872,  re-enactment  of  S  281  Prac- 
tice Act. 

90  C.  444.  4r»o  (applied— erroneously  cited  as  S  799),  27  P.  356.  360 
(correct  citation). 

As  to  liens  in  general,  see  Kerr's  Cyc.  C.  C.  f  $  2872  et  seq.  and 
notes. 

§  770.  ESTATE  FOR  LIFE  OK  YEARS  MAY  BE  SET  OFF 
IN  A  PART  OF  THE  PROPERTY  NOT  SOLD,  WHEN  NOT 
ALL  SOLD.  When  a  part  of  the  property  only  is  ordered  to 
be  sold.  If  there  be  an  estate  for  life  or  years,  in  an  undivided 
share  of  the  whole  property,  such  estate  may  be  set  off  in 
any  part  of  the  property  not  ordered  to  be  sold. 

HlHtory:  Enacted  March  11,  1872,  re-enactment  of  i  282  Prac- 
tice Act. 

58  C.  356  (cited);  103  C.  447,  454,  37  P.  414  (cited). 

§771.  APPLICATION  OF  PROCEEDS  OF  SALE  OF  EN- 
CUMBERED PROPERTY.  The  proceeds  of  the  sale  of  encum- 
bered property  must  be  applied  under  the  direction  of  the 
court,  as  follows: 

1.  To  pay  Its  just  proportion  of  the  general  costs  of  the 
action ; 

2.  To  pay  the  costs  of  the  reference; 

3.  To  satisfy  and  cancel  of  record  the  several  liens  in  their 
order  of  priority,  by  payment  of  the  sums  due  and  to  become 
due;  the  amount  due  to  be  verified  by  affidavit  at  the  time 
of  payment; 

4.  The  residue  among  the  owners  of  the  property  sold, 
according  to  their  respective  shares  therein. 

HiNtoryt  Knftcted  March  11,  1872,  re-enactment  of  i  283  Prac- 
tice  Act. 
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Ch.  IV.]  OTHER  SECURITIES— PROCEEDS.  9S  772,  773 

68  C.  356  (olted). 

As  to  apportionment  of  costs  of  proceeding,  see  ante  §  768. 

As  to  attorney's  fees,  costs  Incliido.  see  Kerr's  Cyv.  C.  C.  P. 
i$  796.  798  and  notes. 

As  to  costs,  judgment  for,  how  enforced,  see  Kerr's  Cyc.  C.  C.  P. 
f  796  and  note. 

As  to  cost,  lien  of  undivided  siiare,  subject  to,  see  Kerr's  Cyc. 
C.  C.  P.  f  796  and  note. 

As  to  cost  of  partition  and  liens  on  shares  of  parceners,  see  Kerr's 
Cyc.  C.  C.  P.  I  1196  and  note. 

As  to  cost  of  previous  Utigation  incurred  by  one  tenant,  see  post 
f  79S. 

As  to  cost,  when  restricted  to  certain  parties,  see  post  S  796. 

§  772.    PABTT  HOLDII^G  OTHEB  SECURITIES  MAT  BE 

REQUIRED   FIRST  TO   EXHAUST  THEM.     Whenever  any 

party  to  an  action,  who  holds  a  lien  upon  the  property,  or 

any   part  thereof,   has   other   securities   for  the   payment  of 

the  amount  of  such  lien,  the  court  may,  in  its  discretion,  order 

such  securities  to  be  exhausted  before  a  distribution  of  the 

proceeds  of  sale,  or  may  order  a  Just  deduction  to  be  made 

from  the  amount  of  the  lien  on  the  property,  on  account 

thereof. 

Hlntoryi  Enacted  March  11,  1872,  re-enactment  of  f  284  Prac- 
tice Act. 

58  C.  356  (cited). 

As  to  service  on  lienholder  of  notice  to  appear,  see  ante  %  762. 

S  778.  PROCEEDS  OF  SALE,  DISPOSITION  OF.  The  pro- 
ceeds of  sale  and  the  securities  taken  by  the  referees,  or  any 
part  thereof,  must  be  distributed  by  them  to  the  persons 
entitled  thereto,  whenever  the  court  so  directs.  But  In  case 
no  direction  be  given,  all  of  such  proceeds  and  securities  must 
be  paid  into  court,  or  deposited  therein,  or  as  directed  by  the 
court. 

HI«toryi  Enacted  March  11,  1872,  re-enactment  of  S  285  Prac- 
tice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

58  C.  356  (cited);  111  C.  206,  214,  52  A.  S.  167,  43  P.  607  (cited). 

As  to  conveyances  on  conflrmation  of  sale,  see  Kerr's  Cyc.  C.  C.  P. 
I  785  and  note. 

As  to  deposit  In  court,  see  Kerr's  Cyc.  C.  C.  P.  IS  572-574  and 
notes:  post  S  2104. 
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§  774*  WHEN  PAID  INTO  COURT  TH£  CAUSE  MAT  BE 
CONTINUED  FOB  THE  DETERMINATION  OF  THE  CLAIMS 
OF  THE  PARTIES.  When  the  proceeds  of  the  sale  of  any 
share  or  parcel  belonging  to  persons  who  are  parties  to  the 
action,  whether  known  or  unknown,  are  paid  into  courts,  the 
action  may  he  continued  as  between  such  parties,  for  the 
determination  of  their  respective  claims  thereto,  which  must 
be  ascertained  and  adjudged  by  the  court  Farther  testlmoiiy 
may  be  taken  in  court,  or  by  a  referee,  at  the  discretion  of 
the  court,  and  the  court  may,  if  necessary,  require  such  par- 
ties to  present  the  facts  or  law  in  controversy,  by  pleadings, 
as  in  an  original  action. 

niutovyt  Enacted  March  11,  1872,  re-enactment  of  |  286  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  164,  act  held  unconstitutional,  see  history, 
S  5  ante;  am^nded  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  607, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  464. 

58  C.  356  (cited);  116  C.  427,  433,  58  A.  S.  188,  48  P.  481  (con- 
strued with  i  759  ante). 

As  to  ascertaining  the  shares  of  the  several  parties,  see  ante 
S759. 

As  to  directions  to  referees  concerning  proceeds  of  sale,  see  Kerr's 
Cyc.  C.  C.  P.  S  785  and  note. 

§77&.  SALES  BT  REFEREES  MUST  BE  BT  PUBLIC 
AUCTION.  [AT  PRIVATE  SALE  WHEN.]  All  sales  of  real 
property  made  by  referees  under  this  chapter  must  be  made 
at  public  auction  to  the  highest  bidder,  upon  notice  given  in 
the  manner  required  for  the  sale  of  real  property  on  execu- 
tion unless  in  the  opinion  of  the  court  it  would  be  more  bene- 
ficial to  the  parties  interested  to  sell  the  whole  or  some  part 
thereof  at  private  sale;  the  court  may  order  or  direct  such 
real  property,  or  any  part  thereof,  to  be  sold  at  either  public 
auction  or  private  sale  as  the  referee  shall  Judge  to  be  most 
beneficial  to  all  parties  interested.  If  sold  at  public  auction 
the  notice  must  state  the  terms  of  sale  and  if  the  property  or 
any  part  thereof  is  to  be  sold  subject  to  a  prior  estate,  charge 
or  lien,  that  must  be  stated  in  the  notice.  If  the  sale  is  or- 
dered made  at  either  public  auction  or  private  sale,  the  sale 
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at  private  sale  shall  be  conducted  In  the  manner  required  in 
private  sales  of  real  property  of  estates  of  deceased  persons. 

HlM«oryf  Knacted  March  11.  1872,  re-enactment  of  1 587 
Practice  Act;  amended  by  Code  Commission,  Act  March  8, 
1901.  SStats.  and  Amdts.  1900-1,  p.  164,  act  held  unconstitutional, 
see  history,  {  5  ante;  amended  April  19,  1909,  Stats,  and  Amdts. 
1909.    ch.    666. 

58  C.  356  (cited). 

As  to  conduct  of  sale,  see  ante  |  694  et  seq. 
As  to  notice  of  execution  sales,  see  ante  f  f  692,  693. 
As  to  refusal  of  purchaser  to  pay  purchase  money,  see  ante  S  695. 
As  to  sale  of  farms  of  lots  separately,  see  post  {  7S2. 
As  to  terms  of  sale  to  be  made  known  at  time  thereof,  see  post 
1782. 

§  776.  THE  COUfiT  MUST  DIBECT  THE  TEHHS  OF  SALE 
OB  CBEDIT.  The  court  must,  in  the  order  for  sale,  direct  the 
terms  of  credit  which  may  be  allowed  for  the  purchase  money 
of  any  portion  of  the  premises  of  which  it  may  direct  a  sale 
on  credit,  and  for  that  portion  of  which  the  purchase  money 
is  required,  by  the  provisions  hereinafter  contained,  to  be 
invested  for  the  benefit  of  unknown  owners,  infants,  or  par- 
ties out  of  the  state. 

Htatorj-s  Enacted  March  11,  1872.  re-enactment  of  I  288  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
58  C.  356   (cited):  111  C.  206.   217,  52  A.   S.  167.  43  P.  607   (con- 
strued); 119  C.  67,  71,  51  P.  14  (mlscited). 

$777.    BEFEBEES  MAT  TAKE  SECUBITIES  FOB  PUB- 

CHASE  MONET.    The  referees  may  take  separate  mortgages 

and  other  securities  for  the  whole,  or  convenient  portions  of 

the  purchase  money,  of  such  parts  of  the  property  as  are 

directed  by  the  court  to  be  sold  on  credit,  [1]  for  the  shares  of 

any  known  owner  of  full  age,  in  the  name  of  such  owner;  and 

[2]  for  the  shares  of  an  Infant,  in  the  name  of  the  guardian 

of  such  infant;  and  [8]  for  other  shares.  In  the  name  of  the 

clerk  of  the  county  and  his  successors  in  office. 

Hlatoryi  Knacted  March  11,  1872,  re-enactment  of  I  289  Prac- 
tice Act  as  amended  1864  (Stats.  1854,  p.  84). 

As  to  how  securities  for  purchase  money  shall  be  taken  at  sale, 
see  post  S  789. 

Kerr's  C.  C.  P.— 40  625 
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§778.    TENANTS    WHOSE    ESTATE    HAS    BEEN    SOLD 

SHALL  RECEIVE  COMPENSATION.    The  person  entitled  to  a 

tenancy  for   life,  or  years,   whose  estate  has  been  sold,   is 

entitled  to  receive  such  sum  as  may  be  deemed  a  reasonable 

satisfaction  for  such  estate,  and  which  the  person  so  entitled 

may  consent  to  accept  instead  thereof,  by  an  instrument  in 

writing,  filed  with  the  clerk  of  the  court.    Upon  the  filing  of 

such  consent,  the  clerk  must  enter  the  same  in  the  minutes 

of  the  court. 

HiMtory:  Enacted  March  11,  1872,  re-enactment  of  |  290  Prac- 
tice Act. 

58  C.  356  (cited). 

U79.  THE  COURT  MAY  FIX  SUCH  COMPENSATION.  If 

such  consent  be  not  given,  filed,  and  entered  as  provided  in 
the  last  section,  at  or  before  a  judgment  of  sale  is  rendered, 
the  court  must  ascertain  and  determine  what  proportion  of 
the  proceeds  of  the  sale,  after  deducting  expenses,  will  be  a 
just  and  reasonable  sum  to  be  allowed  on  account  of  such 
estate,  and  must  order  the  same  to  be  paid  to  such  party,  or 
deposited  in  court  for  him,  as  the  case  may  require. 

Mintoo'i  Enacted  March  11,  1872,  re-enactment  of  §291  Prac- 
tice  Act. 

58  C.  356  (cited);  70  C.  553,  559  (applied— erroneously  cited  as 
C.  C):  12  P.  451,  454  (correct  citation). 

§780.  THE  COURT  MUST  PROTECT  TENANTS  UN- 
KNOWN.  If  the  persons  entitled  to  such  estate  for  life  or 
years  be  unknown,  the  court  must  provide  for  the  protection 
of  their  rights  in  the  same  manner,  as  far  as  may  be,  as  if 
they  were  known  and  had  appeared. 

Illiitory:  Enacted  March  11,  1872,  re-enactment  of  |  292  Prac- 
tice Act. 

58  C.  356  (cited). 

§781.  THE  COURT  MUST  ASCERTAIN  AND  SECURE 
THE  VALUE  OF  FUTURE,  CONTINGENT  OR  VESTED  IN- 
TERESTS.   In  all  cases  of  sales,  when  it  appears  that  any 
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person  has  a  vested  or  contingent  future  right  or  estate  In 
any  of  the  property  sold,  the  court  must  ascertain  and  settle 
the  proportional  value  of  such  contingent  or  vested  right  or 
estate,  and  must  direct  such  proportion  of  the  proceeds  of  the 
sale  to  be  invested,  secured,  or  paid  over,  in  such  manner  as 
to  protect  the  rights  and  interests  of  the  parties. 

HlMtory:  Enacted  March  11,  1872,  re-enactment  of  {  293  Prac- 
tice Act. 

Practice  Act  5  278.-35  C.  576,  592,  593,  90  A.  D.  139  (construed 
with  f  278  Practice  Act  [code  ante  {  766]). 

As  to  hearing  and  confirmation  of  report  of  referees,  see  Kerr's 
Cyc.  C.  C-  P.  §766  and  note  pars.  9,  10. 

Same — Referee's  report  set  aside,  when. — See  ante  §  766. 

§782.  TERMS  OF  SALE  MUST  BE  MADE  KNOWN  AT 
THE  TIME.    LOTS  MUST  BE  SOLD  SEPARATELY.    In  all 

cases  of  sales  of  property  the  terms  must  be  made  known 
at  the  time;  and  if  tlie  premises  consist  of  distinct  farms  or 
lots,  they  must  be  sold  separately. 

HIstoryt  Enacted  March  11,  1872,  re-enactment  of  §  294  Prac- 
tice Act. 

As  to  requisites  of  notice  of  sale,  see  ante  §  775. 

§  78J.  WHO  MAY  NOT  BE  PURCHASERS.  Neither  of  the 
referees,  nor  any  person  for  the  benefit  of  either  of  them,  can 
be  interested  in  any  purchase;  nor  can  a  guardian  of  an 
infant  party  be  interested  in  the  purchase  of  any  real  prop- 
erty, being  the  subject  of  the  action,  except  for  the  benefit  of 
the  infant.  All  sales  contrary  to  the  provisions  of  this  sec- 
tion are  void. 

Hlntorr*  Enacted  March  11,  1872,  re-enactment  of  §  295  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
58   C.   356    (cited);   111   C.    206,    216,   52  A.   S.    167,    43   P.   607    (con- 
strued). 

9  784.  REFEREES  MUST  MAKE  A  REPORT  OF  THE 

SALE  TO  THE  COURT.  After  completing  a  sale  of  property, 
or  any  part  thereof  ordered  to  be  sold,  the  referees  must  re- 
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port  the  same  to  the  court,  with  a  description  of  the  differ- 
ent parcels  of  land  sold  to  each  purchaser;  the  name  of  the 
purchaser;  the  price  paid  or  secured;  the  terms  and  condi- 
tions of  the  sale,  and  the  securities,  if  any,  taken.  The  re- 
port must  be  filed  in  the  office  of  the  clerk  of  the  county  in 
which  the  action  is  brought.  Thereafter  any  purchaser,  or 
any  party  to  the  action,  may,  upon  ten  days'  notice  to  the 
other  parties  who  have  appeared  therein,  and  also  to  the 
purchaser  if  he  be  not  the  moving  party,  move  the  court  to 
confirm  or  set  aside  any  sale  or  sales  so  reported.  Upon  the 
hearing,  the  court  must  examine  the  return  and  report  and 
witnesses  in  relation  to  the  same,  and  if  the  proceedings  were 
unfair,  or  the  sum  bid  disproportionate  to  the  value,  and  if 
it  appears  that  a  sum  exceeding  such  bid  at  least  ten  per  cent, 
exclusive  of  a  new  sale  may  be  obtained,  the  court  may  vacate 
the  sale  and  direct  another  to  be 'had, 'of  which  notice  must 
be  given,  and  the  sale  conducted  in  all  respects  as  if  no 
previous  sale  had  taken  place.  If  an  offer  of  ten  per  cent 
more  in  amount  than  that  named  in  the  return  be  made 
to  the  court,  in  writing,  by  a  responsible  person.  It  Is  in 
the  discretion  of  the  court  to  accept  such  offer  and  confirm 
the  sale  to  such  person,  or  to  order  a  new  sale^ 

HlMtoryi  Enacted  March  11,  1872,  re-enactment  of  {  296 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  164,  act  held  unconstitutional,  see 
lilstory.  f  5  ante;  amended  March  19,  1907,  Stats,  and  Amdts. 
1907,  p.  608,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  465;  April  19, 
1909,    Stats,    and   Amdts.    1909,   ch.    667. 

See  Kerr's  Cyc.  C.  C.  P.  for  14  pars,  annotation. 

Ill  C.  206,  217,  52  A.  S.  167,  43  P.  607  (construed);  lis  C.  664.  666. 
50  P.  777  (applied);  137  C.  51,  59,  69  P.  847  (construed  with  §785); 
150  C.  734,  736,  89  P.  1108  (no  sale  valid  until  report  and  confirma- 
tion). 

§  785.    IF  CONFIBMED,  CONYETANCES  MAT  BE  MADE. 

If  the  sale  is  confirmed  by  the  court,  an  order  must  be  entered, 
directing  the  referees  to  execute  conveyances  and  take  securi- 
ties pursuant  to  such  sale,  which  they  are  hereby  authoriied 
to  do.  Such  order  may  also  give  directions  to  them  respect- 
ing the  disposition  of  the  proceeds  of  the  sale. 
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[Refusal  of  pnreliaser  to  pay  amount  of  bid— Procedvre.] 

If  the  purchaser,  after  the  confirmation  of  the  sale,  refuses 
to  pay  the  amount  of  his  bid,  the  referees  may  again  sell  the 
property  at  any  time  to  the  highest  bidder,  and  if  any  loss 
is  occasioned  thereby  the  referees  may  recover  the  amount  of 
such  loss  and  the  cost  from  the  bidder  so  refusing,  or  the 
referees,  without  making  a  resale,  may  maintain  an  action 
against  the  purchaser  for  the  amount  of  his  bid. 

Hlvtoryi  Enacted  March  11,  1872,  re-enactment  of  I  297  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats. 
and  Amdts.  1900-1.  p.  165,  act  held  unconstitutional,  see  history, 
f  5  ante;  amended  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  608, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  465. 

See  Kerr*s  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

118  C.  664,  666,  50  P.  777  (applied);  137  C.  51,  59,  69  P.  847  (con- 
strued with  I  784);  150  q.  734,  736,  89  P.  1108  (no  sale  valid  until 
report  and  conflrmation). 

§78e.    PBOCEEDING    IF    A    LI£NHOLD£B    BECOME    A 

FCBCHASEB.  When  a  party  entitled  to  a  share  of  the  prop- 
erty, or  an  encumbrancer  entitled  to  have  his  lien  paid  out 
of  the  sale,  becomes  a  purchaser,  the  referees  may  take  his 
receipt  for  so  much  of  the  proceeds  of  the  sale  as  belongs 
to  him. 

tUmtaryt  Enacted  March^ll,  1872,  re-enactment  of  {  298  Prac- 
tice Act. 

68  C.  356  (cited);  116  C.  427,  434,  58  A.  S.  188,  48  P.  481  (referred 
to). 

{  787.  COKTETANCES  MUST  BE  BECOBDED,  AND  lYILL 
BE  A  BAB  AGAINST  PABTIES.  The  conveyances  must  be 
recorded  in  the  county  where  the  premises  are  situated,  and 
shall  be  a  bar  against  [1]  all  persons  interested  in  the  prop- 
erty in  any  way  who  shall  have  been  named  as  parties  in 
the  action,  and  [2]  against  all  such  parties  and  persons  as 
were  anknown,  if  the  Enimmons  was  served  by  publication,  and 
[t]  against  all  persons  claiming  under  them,  or  either  of 
them,  and  [4]  against  all  persons  having  unrecorded  deeds 
or  liens  i^t  Uie  comxn^Qcement  of  the  action. 
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Htetoryi  Enacted  March  11,  1872,  re-enactment  of  f  299  Prac- 
tice Act;  amended  March  24.  1S74,  Code  Amdts.  1873-4.  p.  326. 

58  C.  356  (cited). 

As  to  recording  of  instruments  generally,  see  Kerr's  Cyc.  C.  C. 
li  1158  el  seq.  and  notes. 

§788.  PROCEEDS  OF  SALE  BELONGING  TO  PARTIES 
UNKXOWxX  MUST  BE  INVESTED  FOR  THEIR  BENEFIT. 

When  there  are  proceeds  of  a  sale  belonging  to  an  unknown 
owner,  or  to  a  person  without  the  state,  who  has  no  legal 
representative  within  it,  the  same  must  be  invested  in  l}onds 
of  this  state  or  of  the  United  States,  for  the  benefit  of  the 
persons  entitled  thereto. 

Hintoryi  Enacted  March  11,  1872.  re-enactment  of  f  300  Prac- 
tice  Act. 

58  C.  356   (cited). 

As  to  proceeds  of  sale  belonging  to  unknown  or  absent  parties, 
see  post  S  791. 

$  789.  INYESTMENT  MUST  BE  MADE  IN  THE  NAME  OF 
THE  CLERK  OF  THE  COUNTY.  When  the  security  of  the 
proceeds  of  sale  is  taken,  or  when  an  investment  of  any  such 
proceeds  is  made.  It  must  be  done,  except  as  herein  other- 
wise provided,  in  the  name  of  the  clerk  of  the  county  where 
the  papers  are  filed,  and  his  successors  in  ofiice,  who  must 
hold  the  same  for  the  use  and  benefit  of  the  parties  inter- 
ested, subject  to  the  order  of  the  court. 

HlNtoryi  Enacted  March  11.  1872,  re-enactment  of  |  301  Prac- 
tice Act. 

As  to  mortgages  and  .securities  for  purchase  money,  see  ante 
1777. 

§790.  WHEN  THE  INTERESTS  OF  THE  PARTIES  ARE 
ASCERTAINED,  SECURITIES  MUST  BE  TAKEN  IN  THEIB 
NAMES.  When  security  is  taken  by  the  referees  on  a  sale* 
and  the  parties  interested  in  such  security,  by  ftn  iBStrnmeBt 
in  writing,  under  their  hands,  delivered  to  the  referees,  [1] 
agree  upon  the  shares  and  proportions  to  which  they  are 
respectively  entitled,  or  [d]  when  shares  and  proportions  have 
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been  previously  adjudged  by  the  court,  [a]  such  securities 
must  be  taken  in  the  names  of  and  payable  to  the  parties 
respectively  entitled  thereto,  .and  [b]  must  be  delivered  to 
such  parties  upon  their  receipt  therefor.  Such  agreement 
and  receipt  must  be  returned  and  filed  with  the  clerk. 

History!    Enacted  March  11,  1872,  re-enactment  of  S  302  Prac- 
tice Act. 

58  G.  356  (cited). 

As  to  interest  on  disbursements,  see' post  S  SOI. 
As  to  setting  off  estate  for  life  or  years  from  property'  not  sold, 
see  ante  §  770. 

I  701.    DUTIES  OF  THE  CLEBK  MAKING  INYESTMENTS. 

The  clerk  In  whose  name  a  security  Is  taken»  or  by  whom 
an  investment  is  made,  and  bis  successors  in  office,  [1]  must 
receive  the  interest  and  principal  as  It  becomes  due,  and  L2] 
apply  and  invest  the  same  as  the  court  may  direct;  and 
\t]  must  deposit  (with  the  county  treasurer  all  securities 
taken,  and  [4]  keep  an  account  in  a  l)ook  provided  and  kept 
for  that  purpose,  In  the  clerk's  office,  free  for  Inspection  by 
all  persons,  of  investments  and  moneys  received  by  him 
thereon,  and  the  disposition  thereof. 

Htetorys    Enacted  March  11,  1872,  re-enactment  of  S  303  Prac- 
tice Act. 

As  to  d&positlon  or  deposit  of  moneys  paid  into  court,  see  post 
I  2104. 

S792.    WHEN     UNEQUAL     PABTITION     IS     OBDERED, 
COMPENSATION  MAT  BE  ADJUDGED  IN  CEBTAIN  CASES. 

When  it  appears  that  partition  cannot  be  made  equal  be- 
tween the  parties,  according  to  their  respective  rights,  with- 
out prejudice  to  the  rights  and  interests  of  some  of  them, 
and  a  partition  be  ordered,  the  court  may  adjudge  compen- 
sation to  be  made  by  one  party  to  another,  on  account  of  the 
inequality;  but  such  compensation  shall  not  be  required  [1] 
to  be  made  to  others  by  owners  unknown,  [2]  nor  by  an 
infant,  unless  it  appears  that  such  infant  has  personal 
property   sufficient  for  that  purpose,  and   that  his  interest 
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will  be  promoted  thereby.  And  in  all  cases  the  court  has 
power  to  make  compensatory  adjustment  between  the  respec- 
tive parties,  according  to  the  ordinary  principles  of  equity. 

History t    Enacted  March   11,   1872,   founded  on   i  804  Practice 

Act. 

68  C.  356  (cited) ;  Practice  Act  I  304,  2  C.  60,  68  (referred  to) ;  64  C. 
267,  269,  30  P.  816  (referred  to). 

§  798.  THE  SHARE  OF  AN  INFANT  MAT  BE  PAID  TO 
HIS  GUARDIAN.  When  the  share  of  an  infant  is  sold,  the 
proceeds  of  the  sale  may  be  paid  by  the  referee  making  the 
sale  to  his  general  guardian,  or  the  special  guardian  ap- 
pointed for  him  in  the  action,  upon  giving  the  security 
required  by  law  or  directed  by  order  of  the  court 

Hiiitoryi  Enacted  March  11,  1872,  re-enactment  of  |  805  Prac- 
tice Act. 

€od«  section, — 58  C.  356   (cited). 

Practice  Act  S  306. — 2  C.  60.  68  (referred  to);  64  C.  267,  269.80 
P.  816   (referred  to). 
As  to  s^uardlan  ad  litem,  see  ante  U  372,  373. 
As  to  £:uardians  of  minors  in  general,  see  post  S  1747  et  seq. 

§  794.  THE  GUABDIAN  OF  AN  INSANE  PEBSON  HAT 
BECEIVE  THE  PBOCEEDS  OF  SUCH  PABTT'S  INTEBBST. 

The  guardian  who  may  be  entitled  to  the  custody  and  man- 
agement of  the  estate  of  an  insane  person,  or  other  per- 
son adjudged  incapable  of  conducting  his  own  affairs,  whose 
Interest  in  real  property  has  been  sold,  may  receive  in 
behalf  of  such  person  his  share  of  the  proceeds  of  such 
real  property  from  the  referees,  on  executing  with  sufficient 
sureties  an  undertaking,  approved  by  a  judge  of  the  court» 
that  he  will  faithfully  discharge  the  trust  reposed  In  hlm» 
and  will  render  a  true  and  Just  account  to  the  person  entitled 
or  to  his  legal  representative. 

Hiatorrt  Knacted  March  11,  1872.  re-enaotment  of  §806  Prac- 
tice Act;  amended  March  10.  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  11. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
117  C.  673.  677,  49  P.  1046  (construed). 
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Ch.  IV.]  COSTS  OP  PARTITION— LIEN.  |fi  795,  796 

§795.  A  GUARDIAN  MAT  CONSENT  TO  PARTITION 
WITHOUT  ACTION,  AND  EXECUTIVE  RELEASE  (repealed). 

Hlst»i7i  Enacted  March  11,  1872,  re-enactment  of  I  807  Prac- 
tice Act;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  166,  act  held  unconstitutional,  see  history, 
I  5  ante;  repealed  March  19.  1907,  Stats,  and  Amdts.  1907,  p.  608, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  465. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

68  C.  356  (cited):  80  C.  490,  500,  22  P.  227,  229  (construed). 


$796.  COSTS  OF  PARTITION  A  LIEN  UPON  SHARES 
OF  PARCENERS.  The  costs  of  partition.  Including  [1]  rea- 
sonable counsel  fees,  expended  [a]  by  the  plaintiff  [b]  ^or 
either  of  the  defendants,  for  the  common  benefit,  [2]  fees  or 
[of]  referees,  and  [8]  other  disbursements,  must  be  paid 
by  the  parties  respectively  entitled  to  share  in  the  lands 
dlrided,  in  proportion  to  their  respective  interests  therein, 
and  may  be  included  and  specified  in  the  Judgment.  In  that 
case  they  shall  be  a  Hen  on  tbe  several  shares,  and  the  judg- 
ment may  be  enforced  [1]  by  execution  against  such  shares, 
and  [2]  against  other  property  held  by  the  respective  par- 
ties. When,  however,  litigation  arises  between  some  of  the 
parties  only,  the  court  may  require  the  expense  of  such 
litigation  to  be  paid  by  the  parties  thereto,  or  any  of  them. 

IIi«t«iTt  Bnacted  March  11,  1872,  re-enactment  of  {808  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdte.  1873-4,  p.  826. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

Code  fleetioa. — 68  C.  383,  888,  9  P.  723,  726  (applied):  103  C.  169, 
170.  37  P.  201  (applied);  117  C.  673,  676,  49  P.  1046  (applied);  136  C. 
168,  170,  68  P.  594  (cited  and  applied). 

Practice  Act  §  308. — 16  C.  461,  471.  76  A.  D.  640  (construed) ;  117 
C.  673,  676,  49  P.  1046  (quoted). 

As  to  allowance  of  costs  at  law  and  in  equity,  see  16  A.  D.  405. 

As  to  costs  in  general,  see  Kerr's  Cyc.  C.  C.  P.  S§  1021  et  seq. 
and  notes. 

As  to  costs  in  partition  grenerally,  see  10  I^.  .^5. 

As  to  fees  of  referees,  see  Kerr's  Cyc.  C.  C.  P.  S  768  and  §  1028 
and  note. 

* 
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§7d7.  THE  COURT,  BY  CONSENT,  MAY  APPOINT 
SINGLE  REFEREE  (repealed). 

HiBtoryt  Enacted  March  11.  1872,  re-enactment  of  |  309  Prac- 
tice Act;  repealed  by  Code  Commission,  Act  Marcli  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  165,  act  held  unconstitutional,  see  history, 
15  ante;  repealed  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  608, 
Kerr's  Stats,  and  Amdts.  1906-7.  p.  465. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

Code  section.— 58  C.  356  (cited) ;  80  C.  490,  500.  501.  22  P.  227.  229. 

230  (construed  with  §  763  ante). 

Practice  Act  §  300 — 29  C.  258,  255  (referred  to) ;  34  C  365,  374, 
94  A.  D.  722  (referred  to). 

As  to  appointment  of  referees,  see  ante  $  76S. 

The  provisions  of  this  repealed  section  are  Incorporated  In  the 
1907  amendment  to  S  763  ante. 

§  798.  APPORTIONMENT  OF  COUNSEL  FEES  AND  EX- 
PENSES. If  it  appear  that  other  actions  or  prooeedings  have 
been  necessarily  prosecuted  or  defended  by  any  one  of  the 
tenants  in  common,  for  the  protection,  confirmation,  or  per* 
fecting  of  the  title,  or  setting  the  boundaries,  or  making  a 
survey  or  surveys  of  the  estate  partitioned,  the  court  shall 
allow  to  the  parties  to  the  action,  who  have  paid  the  expense 
of  such  litigation  or  other  proceedings,  all  the  expenses 
necessarily  incurred  therein,  except  coansel  lees,  which  shall 
have  accrued  to  the  common  benefit  of  the  other  tenants  in 
common,  with  interest  thereon  from  the  date  of  making  the 
said  expenditures,  and  in  the  same  kind  of  money  expended 
or  paid,  and  the  same  must  be  pleaded  and  allowed  by  the 
court,  and  included  in  the  final  judgment,  and  shall  be  a 
lien  upon  the  share  of  each  tenant  respectively,  in  propor- 
tion to  his  interest,  and  shall  be  enforced  in  the  same  man- 
ner as  taxable  costs  of  partition  are  taxed  and  collected. 

HiMtoryt  Origrlnal  section,  added  by  Act  April  1,  1872,  re- 
pealed March  24.  1S74.  Code  Amdts.  1873-4,  p.  326;  present 
section  added  Feb.  14.  1876,  Code  Amdts.  1875-6,  p.  98. 

58  C.  356  (cited);  68  C.  3s;i,  3s8.  \i  P.  723,  726  (construed  with  |  796 
ante). 
In  connection  with  this  section  see  ante  {  796. 
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Ch.  IV.]  ABSTRACT—HOW  MADE.  ETC.  il5  799-801 

§799.  ABSTRACT  OF  TITLE  IN  ACTION  FOR  PARTI- 
TION, COST  OF  ALLOWED,  WHEN.  If  it  is  necessary  to 
have  an  abstract  of  title  of  the  property  to  be  partitioned,  the 
plaintiff  may  procure  one  before  commencing  the  action,  and 
may,  in  his  complaint,  state  that  he  has  done  so,  and  that 
the  abstract  is  subject  to  the  inspection  and  use  of  all  the 
parties  to.  the  action,  designating  a  place  where  it  will  be 
kept  for  such  inspection.  Otherwise  the  court  may,  upon 
application  of  any  one  of  the  parties,  authorize  him  to  pro- 
cure an  abstract,  which,  when  made,  shall  be  kept  at  some 
place  designated  by  the  court  for  the  inspection  and  use  of 
all  parties,  any  of  whom  is  entitled  to  make  a  copy  thereof. 
The  expense  reasonably  incurred  In  procuring  such  abstract 
must  be  allowed  to  the  party  incurring  it,  with  interest 
thereon  from  the  commencement  of  the  action,  if  it  had  been 
procured  before  that  time,  otherwise  from  the  time  of  pay- 
ment. 

nimtoryt  Section  added  by  Act  April  1,  1872,  Stats.  1871-2; 
amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  165,  act  held  unconstitutional,  see  history, 
S  5  ante;  amended  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  608, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  465. 

58  C.  356  (cited);  64  C.  529.  629,  2  P.  418  (applied):  90  C.  444.  455 
(erroneously  cited  for  S  769).  27  P.  356,  360  (correct  citation). 

§800.  SAME.  HOW  MADE  AND  YEKIFIED.  The  ab- 
stract mentioned  in  the  last  preceding  section  may  be  made 
by  any  competent  searcher  of  records,  and  need  not  be  certi- 
fied by  the  recorder  or  other  officer,  but  instead  thereof  it 
must  be  verified  by  the  affidavit  of  the  person  making  it,  to 
the  effect  that  he  believes  it  to  be  correct;  but  the  same  may 
be  corrected  from  time  to  time  if  found  incorrect,  under  the 
direction  of  the  court. 

Htetoryt    Section  added  by  Act  April  1,  1872,  Stats.  1871-2. 
58  C.  356  (cited). 

§801.  INTEREST  ALLOWED  ON  DISBURSEMENTS, 
WHEN.    Whenever,  during  the  progress  of  the  action  for  par- 
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tition,  any  disbursements  shall  have  been  made,  under  the 
direction  of  the  court  or  the  judge  thereof,  by  a  party  thereto, 
interest  must  be  allowed  thereon  from  the  time  of  making 
such  disbursements. 

History:    Section  added  by  Act  April  1,  1872,  Stats.  1871-2. 
58  C.  356  (cited);  141  C.  382,  385,  74  P.  1046  (cited). 


CHAPTER  V. 

ACTIONS  FOR  THE  USURPATION  OF  AN  OFFICE  OR  FRAN- 
CHISE. 

8  802.     Certain  writs  abolished. 

i  803.     Action  may  be  brought  against  any  party  usurping,  etc., 

any  office  or  franchise. 
I  804.     Name  of  person   entitled  to  office  may  be  set  forth   in 

the   complaint.      If    fees   have    been    received    by    the 

usurper,  he  may  be  arrested. 
8  805.     Judgment  may  determine  the  rights  of  both  incumbent 

and  claimant. 
I  806.     When  rendered  in  favor  of  applicant. 
8  807.     Damages  may  be  recovered  by  successful  applicant. 
8  808.     When  several  persons  claim  the  same  office,  their  rights 

may  be  determined  by  a  single  action. 
8  809.     If  defendant  found  guilty,  what  Judgment  to  be  rendered 

against  him. 
8  810.     Undertaking  when  action   brought  upon   information  of 

private  party. 

§  802,  CERTAIN  WRITS  ABOLISHED.  The  writ  of  scire 
facias  is  abolished. 

History  I  Enacted  March  11,  1872;  amended  March  10,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  11. 

See  Kerr's  Cyc.  C.  C.  P.  for  16  pars,  annotation. 

73  C.  486,  493  (erroneously  cited  for  8  803),  15  P.  110,  113  (correct 
citation);  77  C.  360,  372,  376,  18  P.  85,  86,  87,  19  P.  693,  2  L.  92 
(cited);  79  C.  105,  106,  21  P.  423  (applied);  84  C.  114,  120,  24  P.  277. 
279,  12  L.  117  (construed);  84  C.  327,  365,  380,  18  A.  S.  192,  24  P. 
121,  129,  134,  10  L..  627  (cited);  85  C.  238.  242,  24  P.  718  (cited);  108 
C.  431,  436,  41  P.  477  (construed);  129  G.  325.  326,  327,  61  P.  1076 
(cited):  151  C.  488,  491,  91  P.  330  (cited). 
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ch.V.]  USURPING    OFFICE— ACTION.  5  803 

Ab  to  information  in  the  nature  of  quo  warranto .  beinff  a  civil 
suit  of  legal,  not  equitable,  cognizance,  see  brief  63  L.  765. 

As  to  information  in  the  nature  of  quo  warranto  being  ordinarily 
a  criminal  proceeding,  see  brief  63  L.  764. 

As  to  information  in  the  nature  of  quo  warranto  being  the  proper 
remedy  to  test  the  right  to  exercise  particular  franchises  not  within 
terms  of  charter,  and  to  oust  corporation  therefrom,  see  brief  63 
L.  765. 

As  to  judicial  discretion  in  proceedings  in  the  nature  of  quo 
warranto,  see  3  L.  511. 

As  to  nature  of  quo  warranto,  see  30  A.  I).  44-52;  brief  1  L.  771; 
brief  27  L.  211. 

As  to  quo  warranto  being  proper  remedy  to  forfeit  exclusive 
feature  of  franchise,  see  brief  63  L.  765. 

As  to  quo  warranto  being  proper  remedy  to  restrain  u.surpation 
of  power  in  condemning  land  for  railroad  tracks  without  complying 
with  the  law  and  paying  incorporation  fees  reciuired  from  railroad 
companies,  see  brief  63  L.  307. 

As  to  quo  warranto  being  proper  remedy  to  try  title  to  office,  .see 
76  A.  D.  708.  94  A.  D.  83;  3  A.  S.  184;  brief  64  L.  945. 

As  to  quo  warranto  for  usurpation  of  office  or  franchise,  see  brief 
57  L.  244. 

As  to  quo  warranto  to  inquire  into  validity  of  drainage  assess- 
ment, see  60  L.  243. 

As  to  quo  warranto  to  test  constitutionality  of  statute  under 
which  office  is  held,  see  brief  57  L.  244. 

As  to  remedy  by  ancient  writ  of  quo  warranto,  see  3  L.  510. 

As  to  scire  facias,  see  8  A.  S.  198. 

As  to  what  acts  quo  warranto  will  generally  reach,  see  brief 
63  L..  762. 

As  to  writ  of  quo  warranto,  see  ante  I  76  subd.  5  and  note;  see 
Kerr's  Cyc.  C.  C.  P.   i  803  and  note  pars.  101-103. 


§  80S.  ACTION  MAT  BE  BBOUGHT  AGAINST  ANT  FABTT 
USURPING,  ETC.,  ANT  OFFICE  OR  FRANCHISE.  An  action 
may  be  brought  by  the  attorney-general,  In  the  name  of  the 
people  of  this  state,  [1]  upon  his  own  information,  or  [8] 
upon  a  complaint  of  a  private  party,  against  [a]  any  person 
who  usurps,  intrudes  into,  or  unlawfully  holds  or  exercises 
any  public  office,  civil  or  military,  or  any  franchise,  or 
[b]  against  any  corporation,  either  de  jure  or  de  facto,  which 
usurps,  intrudes  into,  or  unlawfully  holds  or  exercises  any 
franchise*  within  this  state.    And  the 
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Attorney-greBeral  mast  bring  the  action,  [1]  whenever  he 
has  reason  to  believe  that  any  such  ofRce  or  franchise  has 
l)een  usurped,  intruded  into,  or  unlawfully  held  or  exercised 
by  any  person,  or  [2]  when  he  is  directed  to  do  so  by  the 
governor. 

Hinioryt  Enacted  March  11,  1872,  re-enactment  of  §310,  Prac- 
tice Act:  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  165,  act  held  unconstitutional,  see  his- 
tory. 8  5  ante:  amended  March  19,  1907,  Stats,  and  Amdts.  1907, 
p.  COO,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  465. 

See  Kerr's  Cyo.  C.  C.  P.  for  229  pars,  annotation. 

Code  Hection.-  54  C.  319,  321  (cited):  55  C.  612,  616  (cited);  58  C. 
356  (cited);  66  C.  288.  5  P.  350  (construed);  (C.  Sept.  28.  1885),  8 
P.  66,  69  (cited);  69  C.  460,  463,  11  P.  1.  2  (cited);  73  C.  486.  489,  491, 
493  (erroneously  cited  as  §  802).  16  P.  110,  112.  113  (correct  citation); 
76  C.  436,  437,  18  P.  413  (cited);  77  C.  360,  372.  376.  18  P.  85,  86.  19 
P.  693.  2  L.  92  (cited):  79  C.  105.  106.  21  P.  423  (cited);  82  C.  238. 
243.  22  P.  1039.  1040  (construed):  84  C.  114,  120.  24  P.  277,  12  I..  117 
(construed);  84  C.  327,  376,  18  A.  S.  192,  24  P.  121.  132.  10  L.  627  (con- 
strued); 85  C.  238.  242.  24  P.  718  (cited);  92  C.  611,  614.  28  P.  807. 
808  (construed);  96  C.  605.  606,.  31  P.  564  (cited);  100  C.  5«7,  541.  38 
A.  S.  310,  35  P.  163  (cited);  101  C.  135,  148,  35  P.  549  (cited):  108  C. 
431.  436.  41  P.  477  (construed);  114  C.  466,  474.  46  P.  383  (cited); 
115  C.  279,  284,  47  P.  58  (cited);  116  C.  108,  109,  47  P.  925  (cited); 
117  C.  604,  614,  615,  616,  49  P.  736  (cited);  123  C.  145,  146.  55  P.  772 
(cited):  125  C.  527,  529,  58  P.  172  (cited);  127  C.  347.  349.  69  P.  784 
(cited);  127  C.  670,  671,  60  P.  35  (cited);  128  C.  257.  269,  60  P.  865 
(cited):  129  C.  325,  327,  61  P.  1076  (cited);  129  C.  545.  546,  79  A.  S. 
137.  62  P.  104  (construed);  132  C.  289.  290.  64  P.  399.  773  (construed); 
145  C.  759,  760,  79  P.  537  (cited);  151  C.  162,  172,  90  P.  524  (referred 
to);  151  C.  451,  452,  453,  454.  91  P.  102  (applied);  3  C.  A.  668,  679, 
87  P.  27  (referred  to);  5  C.  A.  491.  492.  90  P.  839  (only  proper  remedy 
for  usurpation  of,  or  Intrusion  Into,  public  offlre). 

Practice  Act  $310.-3  C.  167.  175.  177  (cited);  20  C.  50,  53  (con- 
strued); 24  C.  125.  127  (cited);  47  C.  524,  525  (cited). 

As  to  actions  to  dissolve  insolvent  Insurance  companies,  see  Kerr's 
Cyc.  Pol.  C.  i  602  and  note. 

As  to  alleviations  concerning  relator,  see  Kerr's  Cyc.  C.  C.  P.  f  803 
note  pars.  177,  ISO;  also  9  804. 

As  to  answer  alleg'inK  non-compliance  with  statute.  In  action  by 
foreign  corporation,  see  Kerr's  Cyc.  C.  C.  $  406  and  note. 

As  to  appurtenances,  easements,  and  servitudes,  see  Kerr's  Cyc. 
C.  C.  81  801-811  and  notes. 

As  to  appeal,  see  Kerr's  Cyc.  C.  C.  P.  I  805  and  note  pars.  3-10. 
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As  to  appointment  of  a  receiver  of  corporate  property,  see  72  A.  S. 
48-60. 

As  to  appointment  of  receiver  in  action  to  dissolve  insurance  com- 
pany, see  Kerr's  Cyc.  Pol.  C.  i  602  and  note  pars.  5,  6. 

As  to  appointment  of  receiver  in  quo  warranto  proceedings,  see 
72  A.  S.  86. 

As  to  appointment  of  receiver  upon  dissolution  of  corporation,  see 
Kerr's  Cyc.  C.  C.  P.  S  565  and  note. 

As  to  bankin^r.  see  Kerr's  Cyc.  C.  C.  §  356  and  note. 

As  to  burden  of  proof  in  quo  warranto,  see  Kerr's  Cyc.  C.  C.  P. 
f  803,  note  pars.  157.  159:  also  100  A.  D.  268-274;  briefs  61  L.  735; 
63  I^  768:  also  Kerr's  Cyc.  C.  C.  P.  S  803  and  note  pars.  157,  159. 

As  to  civil  actions  to  attain  remedies  formerly  reached  by  the 
writ  of  quo  warranto,  and  informations  in  the  nature  of  quo  war- 
ranto,  see  3   L.   513. 

As  to  collateral  attack  on  authority  of  court  by  habeas  corpus, 
see  Kerr's  Cyc.  Pen.  C.  |  1484  and  note  par.  26. 

As  to  collateral  inquiry  into  due  incorporation  of  company,  see 
Kerr's  Cyc.  C.  C.  I  358  and  note. 

As  to  collateral  Inquiry  into  right  of  foreifirn  corporation  to  do 
business  within  state,  see  Kerr's  Cyc.  C.  C.  S  536  and  note  par  11. 

As  to  complaint,  see  post  S  804. 

As  to  contesting  election  to  office,  see  Kerr's  Cyc.  C.  C.  P.  H  mi- 
ll 27  and  notes. 

As  to  corporate  character  being  admitted  by  making  the  corpora- 
tion a  party  defendant,  see  3  L.  512;  brief  61  Ja.  735. 

As  to  corporate  franchises,  see  40  A.  S.  157;  3  L.  510;  brief  64 
L.  367. 

As  to  corporate  powers,  see  Kerr's  Cyc.  C.  C.  U  354,  355  and  notes. 

As  to  criminal  punishment  for  usurpation  of  office,  see  Kerr'* 
Poeket  Pen.  C.  5  75. 

As  to  definition  of  employment,  see  Kerr's  Cyc.  C.  C.  $  1965  and 
note. 

As  to  definition  of  office,  see  63  A.  S.  180-193. 

As  to  difference  between  usurper  and  oflficer  de  facto,  see  3  A.  S. 
183. 

As  to  distinction  between  franchise  and  mere  monopoly,  see  4  L. 
614. 

As  to  discretion  of  attorney -general  to  determine  whether  quo 
warranto  shall  be  brought,  see  brief  63  J-..  756,  76S. 

As  to  discretion  of  court,  Fee  Kerr's  Cyc.  C.  C.  P.  8  802  and  note 
par.  9. 

As  to  dissolution  of  corpora tion.s.  sec  Kerr's  (^yc.  C.  C.  U  399.  400 
and  notes. 

As  to  effect  of  judgment  of  ouster  upon  property  riglits  of  cor- 
poration, see  30  A.  D.  52;  68  A.  S.  781:  3  L.  510. 
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As  to  effect  of  proceeding  to  forfeit  charter  of  a  corporation 
upon  rights  of  corporation  to  dispose  of  its  property,  see  56  A.  S. 
864. 

As  to  estoppel  to  attack  corporate  capacity,  see  Kerr's  Cyc.  C.  C. 
S  633  and  note  par.  4. 

As  to  examination  of  corporate  alTairs  by  attorney-general,  see 
Kerr's  Cyc.  C.  C.  §  382  and  note. 

As  to  examination  of  corporate  affairs  by  legislature,  see  Kerr's 
Cyc.  G.  C.  i  383. 

As  to  execution  sale  of  franchise,  see  Kerr's  Cyc.  C.  C.  f  388  and 
note. 

As  to  existence  of  other  remedies  not  being  a  bar  to  a  proceeding 
in  quo  warranto  by  state,  see  brief  63  L.  762. 

As  to  extent  of  Inquiry  on  habeas  corpus,  see  Kerr's  Cyc.  Pen.  C. 
{  1484  and  note  pars.  6-8. 

As  to  ferry  privilege  being  a  franchise,  see  briefs  32  L.  315;  33  L. 
536. 

As  to  forfeiture  of  charter  by  failure  to  pay  annual  licen.«'e-tax, 
see  act  approved  March  20,  1905,  and  amendment  approved  June  13. 
1906.     See  Hen.  G.  L.  p.  1378. 

As  to  forfeiture  of  charter  of  corporation  by  failure  to  organize 
and  commence  transaction  of  business  within  one  year  after  date  of 
incorporation,  see  Kerr's  Cyc.  C.  C.  {  358  and  note. 

As  to  forfeiture  of  corporate  charter  for  neglcet  or  abuse  of  its 
franchise  or  breach  of  trust,  see  brief  63  1j.  766. 

As  to  forfeiture  of  franchise  of  railroad  for  failure  to  operate,  see 
Kerr's  Cyc.  C.  C.  |  468  and  note. 

As  to  forfeiture  of  franchise  of  wagon-road  corporation  by  charg- 
ing excessive  toll,  see  Kerr's  Cyc.  C.  C.  §  514  and  note. 

As  to  forfeiture  of  office  by  conviction  of  crime,  see  Kerr's  Cyc. 
Pen.  C.  f  §  88,  98. 

As  to  forfeiture  of  office  by  Inhumanity  to  prisoner,  see  Kerr's 
Cyc.  Pen.  C.  {  147  and  note. 

As  to  forfeiture  of  office  for  taking  reward  for  deputation,  see 
Kerr's  Cyc.  Pen.  C.  i  74. 

As  to  franchise  being  a  contract,  .see  briefs  47  L.  90.  104. 

As  to  franchise  for  constructing  road  for  use  of  automobiles, 
bicycles,  etc.,  see  Kerr's  Cyc.  C.  C.  S  524  and  note. 

As  to  franchise  not  being  contract,  see  Kerr's  Cyc.  C.  C.  S  603 
and  note  par.  2. 

As  to  franchise  to  take  tolls,  see  Kerr's  Cyc.  C.  C.  P.  S  528  and 
note. 

As  to  injunction  against  u.surpJition  of  franchise,  .see  brief  36  L. 
846. 

As  to  injunction  not  being  proper  remedy  to  try  title  to  office,  see 
42  A.  S.  236;  47  L.  394. 

As  to  injunction  to  enforce  forfeiture,  sec  Kerr's  Cyc.  C.  C.  {  3369 
and  note. 
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As  to  Injunction  to  prevent  unlawful  exercise  of  corporate  prlv- 
ilecre.  see  35  A.  S.  674»  676. 

As  to  injunction  to  restrain  exercise  of  public  olllce,  see  Kerr's 
Cyc.  C.  C.  i  3428  subd.  6  and  note. 

As  to  Juror  not  being  an  officer  within  meaning  of  statute,  see 
Kerr's  Cyc.  C.  C.  P.  I  808,  note  par  90. 

As  to  limitations'  of  actions  by  state  to  inquire  into  due  incor* 
poration  of  company,  see  Kerr's  Cyc.  C.  C.  |  868  and  note. 

As  to  mandamus  not  being  proper  remedy  to  try  title  to  offlre, 
see  12  A.  D.  28-81;  12  A.  D.  69;  89  A.  D.  782;  18  A.  S.  278;  31  L.  842, 
368. 

As  to  mandamus  to  compel  admission  to  office,  see  Kerr's  Cyc. 
C.  C.  P.  1 1086  and  note. 

As  to  necessary  allegations  in  an  information  in  the  nature  of 
quo  warranto,  see  80  A.  D.  44-52;  briefs  1  L>.  771;  68  I^.  768,  769. 

As  to  necessity  of  franchise  for  taking  tolls,  see  87  L.  711,  719. 

As  to  office  being  of  nature  of  franchise,  see  Kerr's  Cyc.  C.  C.  P. 
{  803  and  note  par.  38. 

As  to  the  nature  of  a  franchise,  see  briefs  36  L.  144;  59  L.  582. 

As  to  parties  to  proceedings  of  this  nature,  see  30  A.  D.  44-52. 

As  to  pleadings  in  quo  warranto,  see  30  A.  D.  44-62;  brief  63  Li. 
768.  769. 

As  to  point  that  no  franchise  can  be  held  which  is  not  derived 
from  the  law  of  the  state,  see  brief  1  L.  772;  88  L.  218. 

As  to  proceedings  to  declare  forfeiture  of  corporate  franchises,  see 
30  A.  D.  44-62;  8  A.  S.  798-202. 

As  to  proceedings  to  inquire  into  elections  of  private  corporation, 
see  Kerr's  Cyc.  C.  C.  I  316  and  note. 

As  to  public  control  of  franchise,  see  brief  38  L.  218. 

As  to  quo  warranto  against  corporations  for  making  illegal 
charges  in  course  of  authorised  business,  see  63  L.  761,  764. 

As  to  quo  warranto  being  proper  remedy  to  oust  a  foreign  corpora- 
tion from  exercising  its  franchise,  see  brief  68  L.  767. 

As  to  quo  warranto  to  determine  existence  of  corporation  where 
such  existence  or  authority  depends  upon  some  existing  Jurisdic- 
tional fact  which  has  been  determined  to  exist  by  some  court  or 
other  tribunal  possessing  authority  to  determine  it,  see  23  A.  S. 
111. 

As  to  remedies  in  case  of  the  illegal  assumption  of  municipal 
authority  over  certain  territory,  see  35  L.  745. 

As  to  removal  from  office  for  neglect  of  duty,  see  Kerr*s  Pocket 
Pen*  C.  i  661. 

As  to  removal  of  civil  officers  by  impeachment,  see  Kerr's  Cyc. 
Pen.  C.  If  739-753  and  notes. 

As  to  removal  of  civil  officers  upon  accusations  presented  by  grand 
jury,  see  Kerr's  Cyc.  Pen.  C.  II  758-771  and  notes. 
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As  to  removal  of  officers  by  summary  proceed InKs  before  superior 
court,  for  charging  iUegral  fees,  or  refusing,  or  negrlecting  to  per- 
form offlcial  duties,  see  Kerr's  Cyc.  Pen.  C.  |  772  and  note. 

As  to  risrht  grranted  by  the  city  council  to  a  street-railway  com- 
pany to  use  certain  streets  being  a  franchise,  see  brief  48  L.  823. 

As  to  right  of  state  to  proceed  by  quo  warranto  to  obtain  a  Judg- 
ment merely  ousting  the  corporation  from  the  further  exercise  of 
Illegal  and  unauthorized  powers  when  corporation  is  guilty  of 
exercising  powers  unauthorized  by  its  charter,  see  brief  68  L.  766. 

As  to  right  to  collect  toll;  to  operate  ferries;  to  build  dams;  to 
use  streets  and  highways,  being  a  franchise,  see  brief  63  L.  767. 

As  to  right  to  collect  wharfage  being  a  franchise,  see  1  Li.  133,  134. 

As  to  right  to  determine  corporate  existence  of  town  in  proceed- 
ing for  usurpation  of  office  of  mayor,  see  Kerr's  Cyc.  C.  C.  P.  I  803, 
note  par.  127;  also  brief  61  L.  734. 

As  to  right  to  jury  trial  in  such  cases,  see  3  L.  510;  24  Li.  806,  807. 

As  to  rule  that  corporate  charter  shall  be  construed  most 
strongly  against  the  corporation  and  in  favor  of  the  state,  see 
brief  64  L.  368. 

As  to  rule  that  corporate  franchises  can  only  be  attacked  at 
instance  of  state,  see  38  A.  S.  162. 

As  to  rule  that  not  guilty  and  other  pleas  that  are  not  good  pleas, 
see  30  A.  D.  44-62. 

As  to  rule  that  respondent  must  either  Justify  or  disclaim,*  see 
30  A.  D.  44*62:  briefs  63  L.  768;  64  L..  367. 

As  to  security  by  relator,  see  post  {  810. 

As  to  settlement  of  affairs  of  corporation  dissolved  by  action 
under  this  chapter,  see  Kerr's  Cyc.  C.  C.  P.  S  805  and  note  par.  26. 

As  to  state  being  proper  party  to  institute  such  proceedings,  see 
3  L.  511. 

As  to  statement  that  information  was  filed  by  request  being  re- 
garded as  surplusage,  see  brief  63  L.  766. 

As  to  statute  of  limitations  and  other  defenses  which  bar  action, 
see  Kerr's  Cyc.  C.  C.  P.  S  803,  note  pars.  4-10,  199. 

As  to  statute  of  limitations  in  quo  warranto  proceedings,  see  52 
A.  S.  312-315. 

As  to  trying  rights  of  several  claimants  to  one  office  or  franchise 
in  one  action,  see  post  §  808. 

As  to  ultra  vires  acts,  see  Kerr's  Cyc.  C.  C.  I  354  and  note  par. 
109. 

As  to  ultra  vires  acts  being  grounds  for  direct  proceedings  by  the 
state  for  Judgment  of  forfeiture,  see  Kerr's  Cyc.  C.  C.  P.  |  803,  note 
par.  34:  also  63  K  766. 

As  to  voluntary  dissolution  of  corporations,  see  Kerr's  Cyc.  C.  O. 
P.  II  1227,  1234  and  notes. 

As  to  what  distinguishes  an  office  from  a  mere  employment  or 
contract,  see  72  A.  D.  179;  17  L..  243,  250;  brief  52  L.  406. 
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As  to  what  Information  for  usurpation  of  franchise  must  show, 
see  brief  63  L.  768. 

As  to  what  offices  are  public,  in  sense  that  would  warrant  issu- 
ance of  an  information  for  usurping  or  intruding  into  them,  see 
30    A.    D.    47-52. 

As  to  whether  franchise  is  subject  to  sale  and  transfer,  see  brief 
32  L..  316;  47  L.  87,  89;  and  brief  47  L.  216. 

As  to  whether  leave  of  court  is  necessary  to  institute  proceeding 
by  quo  warranto,  see  30  A.  D.  44-52;  brief  63  L.  767;  1  L.  N.  S.  826. 

As  to  whether  the  position  of  teacher  in  public  schools  of  city 
is  an  office,  see  Kerr's  Cyc.  C.  C.  P.  S  803,  note  par.  116. 

As  to  whether  the  right  to  manufacture  gas  and  distribute  it 
by  means  of  pipes  laid  in  the  streets  is  a  franchise  or  easement, 
see  8  L.   487,   488. 

As  to  who  may  be  relator,   see  brief  57  L.   244. 

Cases  under  act  of  March  30,  1874.  see  Hen.  G.  L.  p.  1012;  and 
for  provisions  of  present  County  Government  Act,  see  IS  53,  222. 
223,  225,  see  Hen.  G.  L>.  pp.  210,  336. 

$  SOi.  NAME  OF  PEBSON  ENTITLED  TO  OFFICE  MAT 
BE  SET  FOBTH  IN  THE  COMPLAINT.  IF  FEES  HAVE 
BEEN  RECEITED  BY  THE  VSUBPEB,  HE  MAY  BE  AB- 
BESTED.  Whenever  such  action  is  brought,  the  attorney- 
general,  in  addition  to  the  statement  of  the  cause  of  action, 
may  also  set  forth  in  the  complaint  the  name  of  the  person 
rightly  entitled  to  the  office,  with  a  statement  of  his  right 
thereto;  and  in  such  case,  upon  proof  by  affidavit  that  the 
defendant  has  received  fees  or  emoluments  belonging  to  the 
office,  and  by  means  of  his  usurpation  thereof,  an  order  may 
be  granted  by  a  justice  of  the  supreme  court,  or  a  judge  of 
the  superior  court,  for  the  arrest  of  such  defendant  and  hold- 
ing him  to  bail;  and  thereupon  he  may  be  arrested  and  held 
to  bail  In  the  same  manner  and  with  the  same  effect  and  sub- 
ject to  the  same  rights  and  liabilities  as  in  other  civil  actions 
where  the  defendant  is  subject  to  arrest. 

Hlstoryt  Enacted  Marcli  11,  1872,  re-enactment  of  S  311  Prac- 
tice Act;  amended  March  10,  1880,  Code  Anidts.  1880  (C.  C.  P.  pt.). 
pp.  11,  12. 

69  C.  460,  463.  11  P.  1,  2  (cited);  70  C.  436.  437.  18  P.  413  (cited); 
79  C.  105.  106,  21  P.  423  (applied). 

As  to  arrest  and  bail,  see  Kerr's  Cyc.  C.  C.  P.  JUl  478-504  and 
notes. 
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As  to  one  action  a^rainst  several  claimants,  see  post  I  808. 
As   to   pleadingr.   see  Kerr's   Cyc.   C.   C.   P.    S  803   and  note   pars. 
144-183. 


§806.  JUDGMENT  MAY  DETEBMINE  THE  BIGHTS  OF 
BOTH  INCUMBENT  AND  CLAIMANT.  In  every  such  action 
judgment  may  be  rendered  upon  the  right  of  the  defendant, 
and  also  upon  the  right  of  the  party  so  alleged  to  be  entitled, 
or  only  upon  the  right  of  the  defendant,  as  justice  may  re- 
quire. 

History  t  Enacted  March  11,  1872,  re-enactment  of  J  31 2  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  26  pars,  annotation. 

Code  section.— 69  C.  460,  463,  464,  11  P.  1.  2.  3  (cited);  73  C. 
486.  489,  491,  15  P.  110,  112  (construed);  76  C.  436,  437,  IS  P.  413 
(cited);  79  C.  105,  106,  21  P.  423  (applied);  118  C.  393,  400.  46  P. 
740,  50  P.   668   (cited);   132  C.   283,  64  P.   285    (cited). 

Practice  Act  §812.-27  C.  470,  475  (applied). 

As  to  contempts,  see  Kerr's  Cyc.  C.  C.  P.  1 1209  and  note. 

As  to  costs,  see  Kerr's  Cyc.  C.  C.  P.  ff  809,  1021-1040  and  notes. 

As  to  extent  of  judgment  rendered,  see  63  L.  764. 

As  to  judgment,  see  Kerr's  Cyc.   C.  C.   P.   1 1  806-809  and   notes. 

As  to  power  of  court  to  render  judgment  of  ouster  of  particular 
franchise,  and  that  it  need  not  necessarily  be  of  whole  charter, 
see  brief  63  L.   765. 

As  to  power  of  superior  court  to  appoint  new  trustees,  see 
Kerr's  Cyc.  C.   C.   S  2289  and  note. 

As  to  receiver,  see  Kerr's  Cyc.  C.  C.  P.  S  803,  and  note  pars.  193- 
197. 

As  to  settlement  of  affairs  of  dissolved  corporation  by  directors, 
unless  other  i>ersons  are  appointed  by  c^urt,  see  Kerr's  Cyc.  C.  C. 
S  400  and  note. 

As  to  undertaking  on  appeal,  see  Kerr's  Cyc.  C.  C.  P.  §§  941, 
942,    949   and   notes. 


§  806.    WHEN  RENDERED  IN  FAVOR  OF  APPLICANT.  If 

the  judgment  be  rendered  upon  the  right  of  the  person  so 
alleged  to  be  entitled,  and  the  same  be  in  favor  of  such  person, 
he  will  be  entitled,  after  taking  the  oath  of  office  and  execut- 
ing such  official  bond  as  may  be  required  by  law,  to  take  upon 
himself  the  execution  of  the  office. 
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Hliitor7i  Enacted  March  11,  1872,  re-enactment  of  I  313  Prac- 
tice Act. 

69  C.  460.  463.  11  P.  1.  2  (cited);  76  C.  436,  437.  18  P.  413  (cited); 
79  C.  105.  106,  21  P.  423  (applied);  115  C.  279»  2K3.  284.  47  P.  58 
(cited);  138  C.  34.  39,  70  P.  924  (cited). 

As  to  vacation  of  office  by  defendant  adjudged  grullty  of  usurpa- 
tion, see  Kerr*s  Cyc.  C.  C.  P.  I  805  and  note  pars.  15.  16,  19,  22. 

§807.  DAMAGES  MAT  BE  RECOYEBED  BT  SUCCESS- 
FUL  APPLICANT.  If  judgment  be  rendered  upon  the  right 
of  the  person  so  alleged  to  be  entitled,  in  favor  of  such  per- 
son, he  may  recover,  by  action,  the  damages  which  he  may 
have  sustained  by  reason  of  the  usurpation  of  the  office  by 
the  defendant. 

Htstoryi  Enacted  March  11,  1872,  re-enactment  of  |  814  Prac- 
tice Act. 

69  C.  460,  463.  11  P.  1,  2  (cited);  76  C.  436,  437.  18  P.  413  (cited); 
79  C.  105,  106,  21  p.  423  (applied);  118  C.  393,  397,  400.  46  P.  740. 
50  P.  668   (cited);  161  C.  162,  168,   172,  176.  90  P.  524. 

As  to  right  to  salary  of  office,  see  Kerr's  Cyc.  Pol.  C.  (  936  and 
note. 

9  808.  HTHEir  SEVERAL  PERSONS  CLAIM  THE  SAME 
OFFICE,  THEIR  RIGHTS  MAY  BE  DETERMINB  BT  A 
SINGLE  ACTION.  When  several  persons  claim  to  be  entitled 
to  the  same  office  or  franchise,  one  action  may  be  brought 
against  all  such  persons,  in  order  to  try  their  respective  rights 
to  such  office  or  franchise. 

HiNtoryi  Enacted  March  11.  1872,  re-enactment  of  (  315  Prac- 
tice Act. 

69  C.  460,  463.  11  P.  1.  2  (cited);  76  C.  436,  437,  18  P.  413  (cited); 
79  C.  106.  106,  21  P.  423  (applied);  124  C.  7,  13,  66  P.  619  (con- 
strued); 2  C.  A.  109,  111,  83  P.  165  (several  judgment  as  to  each 
of  all  claimants  and  intruders). 

As  to  parties,  see  Kerr's  Cyc.  C.  C.  P.  S  803  and  note  pars. 
121-143. 

5  809.  IF  DEPENDANT  FOUND  GUILTY,  WHAT  JUDG- 
MENT TO  BE  BENDEBED  AGAINST  HIM.  When  a  defend- 
ant, against  whom  such  action  has  been  brought,  is  adjudged 
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guilty  of  usurping  or  intruding  into,  or  unlawfully  holding 
any  office,  franchise,  or  privilege,  judgment  must  be  rendered 
that  such  defendant  be  excluded  from  the  office,  franchise,  or 
privilege,  and  that  he  pay  the  costs  of  the  action.  The  court 
may  also,  in  its  discretion,  impose  upon  the  defendant  a  fine 
not  exceeding  five  thousand  dollars,  which  fine,  when  col- 
lected, must  be  paid  into  the  treasury  of  the  state. 

HiMtorys  Enacted  March  11,  1872,  re-enactment  of  §  316  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

69  C.  460,  463,  11  P.  1,  2  (cited);  76  C.  436.  437,  18  P.  413  (cited): 
79  C.  105,  106,  109,  21  P.  423.  424  (applied);  82  C.  238,  243,  22  P. 
1039,  1040  (construed);  84  C.  114,  120,  24  P.  277,  12  L.  117  (cited): 
84  C.  327,  376.  380,  18  A.  S.  192,  247,  24  P.  121,  132,  134,  10  L.  627 
(cited);  114  C.  466,  479,  46  P.  383  (cited);  118  C.  393,  400,  46  P. 
740,  50  P.  668  (cited);  129  C.  545,  546,  547.  548,  79  A.  S.  137,  62 
P.    104    (construed). 

As  to  Judgment,  see  Kerr's  Cyc.  C.  C.  P.  i  805  and  note. 

S  810.  UNDERTAKING  WHEN  ACTION  BROUGHT  UPON 
INFORMATION  OF  PRIVATE  PARTY.  When  the  action  is 
brought  upon  the  information  or  application  of  a  private 
party,  the  attorney-general  may  require  such  party  to  enter 
into  an  undertaking,  with  sureties  to  be  approved  by  the 
attorney-general,  conditioned  that  such  party  or  the  sureties 
will  pay  any  judgment  for  costs  or  damages  recovered 
against  the  plaintiff,  and  all  the  costs  and  expenses  incurred 
In  the  prosecution  of  the  action. 

Hlstoryi    Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  327. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

69  a  460,  463,  11  P.  1,  2  (cited);  76  C.  147,  148,  16  P.  757  (cited); 
76  C.  436,  437,  18  P.  413  (cited);  79  C.  105,  106,  21  P.  423  (applied); 
S4  C.  327.  365,  18  A.  S.  192.  247,  24  P.  121,  129,  10  L.  627  (cited); 
108  C.  431.  436.  41  P.  477  (cited);  129  C.  325.  326,  327,  61  P.  1076 
(cited). 

As  to  qualifications  of  sureties,  see  Kerr's  Cyc.  C.  C.  P.  {  1056 
and  note. 

As  to  undertaking  by  surety  company,  see  Kerr's  Cyc.  C.  C.  P. 
i  1056   and  note. 
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CHAPTER  VI. 
OF  ACTIONS  AGAINST  STEAMERS,  VESSELS.  AND  BOATS. 

I  813.     When  vessels,  etc.,  are  liable.    Their  liabilities  constitute 

liens. 
{  814.     Actions  may  be  brought  directly  agrainst  vessels. 
S  815.     Complaint  must  be  verified, 
i  816.     Summons,  service  of  on  master,  etc. 
§  817.     Plaintiff  may  have  such  vessel,  etc.,  attached. 
f  818.     The  clerk  must  issue  the  writ  of  attachment. 
i  819.     Such  writ  must  be  directed  to  the  sheriff. 
f  820.     Writ,  execution  of  without  delay. 
I  821.     The  owner,   master,   etc.,   may   appear   and  defend   such 

vessel. 
i  822.     Dischar^re  of  attachment  on  undertaking:. 
f  823.     After  appearance,   attachment  may,   on  motion,  be  dis- 

chargred. 
i  824.     When  not  discharged  such   vessel,   etc.,  may  be  sold  at 

public  auction.     Application  of  proceeds. 
f  826.     Mariners  and  others  may  assert  their  claim  for  waeres, 

notwithstanding  prior  attachment. 
i  826.     Proof  of  the  claims  of  "mariners  and  others. 
S  827.     Sheriff's  notice  of  sale  to  contain  measurement,  tonnagre, 

etc. 

$81S.  WHEN  VESSELS,  ETC.,  ARE  LIABLE.  THEIB 
LIABILITIES  CONSTITUTE  LIENS.  All  steamers,  vessels, 
and  boats  are  liable: 

1.  For  senices  rendered  on  board  at  Uie  requent  of,  or  on 
contract  with,  their  respective  owners,  masters,  agents,  or 
consignees. 

2.  For  supplies  famished  In  this  state  for  their  use,  at  the 
request  of  their  respective  owners,  masters,  agents,  or  con- 
signees. 

3.  For  work  done  or  niaterlals  furnished  in  this  state  for 
their  construction,  repair,  or  equipment. 

4.  For  their  wharfage  and  andiorage  within  this  state. 

5.  For  non-performanee,  or  malperforniance,  or  any  con- 
tract for  the  transportation  of  persons  or  property  between 
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places  within  the  state,  made  by  their  respective  owners,  mas- 
ters, agents,  or  consignees. 

6.  For  injuries  committed  by  them  to  persons  or  property, 
in  this  state. 

Demands  for  these  sereral  cavses  eonstltate  liens  upon  all 
steamers,  vessels,  and  boats,  and  have  priority  in  their  order 
herein  enumerated,  and  have  preference  over  all  other 
demands;  but  such  liens  only  continue  in  force  for  the  period 
of  one  year  from  the  time  the  cause  of  action  accmed. 

HUitofTi  Enacted  March  11,  1872,  re-enactment  of  S  tl7  Prac- 
tice Act  as  amended  1860;  amended  March  24,  1874.  Code  Amdts. 
1873-4,  p.   827. 

See  Kerr's  Cyc.  C.  C.  P.  for  64  pars,  annotation. 

Code  •ectlon.— 124  C.  212.  213.  215.  56  P.  1026  (cited);  133  C. 
479.  481.  65  P.  1032  (construed) :  142  C.  239.  241.  242,  243.  244.  75  P.  S43 
(construed) ;  1  C.  A.  99,  100.  81  P.  656  (cited) ;  14  F.  354.  356  (applied- 
supplies  ordered  by  master  appointed  by  owner);  52  F.  652.  654. 
656  (construed  with  other  sections — this  section  governs  and  estab- 
lishes the  master's  lien  for  his  wages);  57  F.  845,  847.  849  (con- 
struction of  conflictiniT  provisions — ^master  has  no  lien  for  wages, 
reversing  52  F.  652);  63  F.  144.  146,  147  (applied) — rules  applicable 
to  maritime  liens) ;  78  F.  155,  158  (applied — what  statute  of  iimita- 
tions  governs — distinction);  94  F.  181,  188  (the  one-year  limitation 
does  not  apply  to  what  suit);  129  F.  715.  717.  719  (this  section 
gives  no  lien  for  damages  recoverable  under  S  377  for  wrongful 
death). 

Praetlee  Aet  §  S17.— 13  C.  370,  371  (construed) ;  18  C.  526.  532 
(construed);  29  C.  418,  419  (construed);  42  C.  469,  472   (construc<l>. 

As  to  admiralty  and  maritime  Jurisdiction,  see  3  L.  711,  712; 
5  L.  684-689;  4  Fed.  Stats.  Ann.  220-234  notes. 

As  to  admiralty  jurisdiction  of  contracts,  see  66  L.  193-238. 

As  to  attachment,  see  post  I  817. 

As  to  bottomry  lien,  see  Kerr's  Cyc.  C.  C  H  3028.  3029  and  notes. 

As  to  charterer  as  owner,  see  Kerr's  Cyc.  C.  C.  S  965  and  note. 

As  to  claim  of  lien  for  services  by  part  owner,  see  70  L.  380. 

As  to  contract  for  building  ship  or  for  supplying  engines.  Umber, 
or  other  materials  for  construction,  not  being  a  maritime  contract, 
and  creating  no  maritime  Hen,  .see  1  L.  505. 

As  to  definition  of  ship  and  shipping,  see  Kerr's  Cyc.  C.  C.  S  960 
and   note. 

As  to  duties  and  llabilitie.s  of  manager,  managing  owner,  and 
owners  of  a  ship,  see  Kerr's  Cyc.  C.  C.  (  2070  et  seq.  and  notes. 

As  to  excluslveness  of  such  Jurisdiction,  see  brief  31  L.  289. 
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As   to  extiniTuishment   of  lien   by   lapse  of   time,   generally,    see 
Kerr's  Cyc.  C.  C.  §  2911  and  note. 

As    to   jurisdiction    of   actions    against   vessels    for   damages    for 
wrongful  death  of  a  person,  see  brief  31  L.  716;  note  31  L.  715. 

As  to  Jurisdiction  of  state  courts  to  enforce  liens  against  vessels, 
see  34   A.   S.   309,   310. 

As  to  Jurisdiction  over  ship  at  sea,  see  46  L.  264-281. 

As  to  liability  for  illness  resulting  from  failure  to  furnish  berth, 
see  brief  65  L.  544. 

As  to  liability  of  secret  part  owner,  see  90  A.  S.  403. 

As  to  lien  for  repairs  made  In  home  port,  see  90  A.  S.  397. 

As  to  lien     for  salvage,  see  Kerr's  Pocket  C.  C.  {  2079. 
•   As  to  lien  for  supplies  furnished  in  home  port,  see  70  L.  407-413. 

As   to  Hen,  generally,   see  Kerr's   Cyc.   C.   C.   I  2872   et   seq.   and 
notes. 

As  to  lien  on  ships,  see  Kerr's  Pocket  C.  C.  S  3060. 

Ab  to  Hen  on  vessels  under  mechanics'  liens  law,  see  1  L.  505. 

As  to  limitation  of  vessel  owners'  liability,  see  4  Fed.  Stats.  Ann. 
837-864   note. 

As  to  mechanics*  liens,  see  Kerr's  Cyc.  C.  C.  P.  H  1183  et  seq. 
and  notes. 

As  to  owner's  liability  for  cargo  sold  by  master,  see  Kerr's  Cyc. 
C.  C.   12385. 

As  to  parties,  see  post  S  814. 

As    to    personal    liability    of    master,    see    Kerr's    Pocket    C.    C. 
If  2382-2384. 

As  to  pleading,  see  post  f  815. 

As  to  remedy  against  owner  for  supplies  furnished  at  home  port, 
see  Kerr's  Cyc.  C.  C.  P.  |  813  and  note  pars.  27,  40,  60. 

As  to  rights  and  liabilities  of  part  owners  of  vessels,  see  90  A. 
S.   354-410. 

Aa  to  state  regulation  of  shipping,  where  Congress  has  legislated 
on  subject-matter,  see  briefs  51  L.  721;  54  L«.  237. 

As  to  territorial   extent  of  admiralty  Jurisdiction,   see  32  A.   D. 
66-68. 

As   to  test  of  admiralty  Jurisdiction,   see  Kerr's   Cyc.    C.    C.    P. 
i  813  and  note  pars.  15-19  this  note. 

As  to  what  are  deemed  vessels  within  state  statute,  see  1  L.  505. 

As    to    what   contracts    will    support    maritime    liens,    see    70    L. 
363.   439. 

As   to   when  state  may  create  liens   on   boats   and  vessels,    see 

1  L.  606. 


§  814.  ACTIONS  MAY  BE  BBOUOHT  DIBECTLT  AGAINST 
TESSELS.  Actions  for  any  of  the  causes  specified  in  the 
preceding  section  must  be  brought  against  the  owners  by 
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name,  if  kpown,  but  if  not  known,  that  fact  shall  be  stated  in 
the  complaint,  and  the  defendants  shall  be  designated  as  un- 
known owners.  Other  persons  having  a  Hen  upon  the  vessel 
may  be  made  defendants  to  the  action,  the  nature  and  amount 
of  such  lien  being  stated  in  the  complaint. 

History:  Enacted  March  11,  1872,  re-enactment  of  {  318  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  328. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

58  C.   356   (cited). 

As  to  definition  of  consignee,  see  Kerr*M  Pocket  C.  C.  |2110; 
also  2  W.  &  P.  1449.  * 

As  to  fictitious  names,  see  ante  $  474. 

As  to  parties  generally,  see  Kerr's  Cyc.  C.  C.  P.  IS  367-390  and 
notes. 

As  to  who  may  appear  and  defend,  see  post  i  821. 


§  815.  COMPLAINT  MUST  BE  Y£RIFI£B.  The  complaint 
must  designate  the  steamer,  vessel,  or  boat  by  name,  and 
must  be  verified  by  the  oath  of  the  plaintiff,  or  some  one  on 
his  behalf. 

Hlntoryi  Enacted  March  11,  1872,  re-enactment  of  {819  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pans,  annotation. 

150  C.  289,  325,  88  P.  356,  8  L.  N.  S.  692  (referred  to). 
As  to  verification,  see  Kerr's  Cyc.  C.  C.  P.  f  446  and  note. 


§  816.    SUMMONS,  SERYICE  OF  ON  MASTER,  ETC.    The 

summons  and  copy  of  the  complaint  must  be  served  on  the 
owners  if  they  can  be  found;  otherwise,  they  may  be  served 
on  the  master,  mate,  or  person  having  charge  of  the  steamer, 
vessel,  or  boat. 

History  I  Enacted  March  11,  1872,  re-enactment  of  |  320  Prac- 
tice Act;  amended  March  24,  1874;  Code  Amdts.  1873-4,  p.  828; 
March  10,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  12. 

150  C.  289,  825,  88  P.  856.  8  L.  N.  S.  693  (referred  to). 
As  to  service  of  summons,   generally,   see  Kerr's  Cyc.   C.   C.   P. 
II  410  et  seq.  and  notes. 
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S  817.  PLAINTIFF  MAY  HAVE  SUCH  Y£S8£L,  ETC.,  AT- 
TACHED.  The  plaintiff,  at  the  time  of  issuing  the  summons, 
or  at  any  time  afterward,  may  have  the  steamer,  vessel,  or 
boat,  with  its  tackle,  apparel,  and  furniture,  attached  as 
security  for  the  satisfaction  of  any  judgment  that  may  be 
recovered  in  the  action. 

Hlstoryi  Bnacted  March  11,  1872,  re-enactment  of  {321  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  328. 

Code  MctioB.— 52  F.  652,  654.  656  (cited). 

Practice  Act  §821.-7  C.   406,   409    (construed). 

As  to  attachment,  generally,  see  Kerr's  Cyc.  C.  C.  P.  SS  537-560 
and  notes. 

As  to  lien  acquired,  see  Kerr's  Cyc.  C.  C.  P.  $813  and  note 
pars.    51-55. 


S818.  THE  CLERK  MUST  188UE  THE  WBIT  OF  AT- 
TACHMENT.  The  clerk  of  the  court  must  issue  a  writ  of 
attachment  on  the  application  of  the  plaintiff,  upon  receiving 
a  written  undertaking  on  behalf  of  the  plaintiff,  executed  by 
two  or  more  sufficient  sureties,  to  the  effect  that  if  the  Judg- 
ment be  rendered  in  favor  of  the  owner  of  the  steamer,  vessel, 
or  boat,  sffi  the  case  may  be,  he  will  pay  all  costs  and  damages 
that  may  be  awarded  against  him,  and  all  damages  that  may 
be  sustained  by  him  from  the  attachment,  not  exceeding  the 
sum  specified  in  the  undertaking,  which  shall  in  no  case  be 
less  than  five  hundred  dollars. 

HIatoryt  Bnacted  March  11,  1872,  re-enactment  of  §322  Prac- 
tice Act,  with  last  two  sentences  added;  amended  March  24,  1874, 
Code  Amdts.  1878-4,  p.  328. 

58  C.  356  (cited). 

As  to  attachment  bond,  grenerally,  see  Kerr's  (^^yc.  C.  C.  P.  8  539 
and  note. 

As  to  instructions  to  sheriff,  see  Kerr's  Cyc.  C.  C.  P.  S  543 
and  note. 

As  to  issuance  of  writ,  see  Kerr's  Cyc.  C.  C.  P.   §  538  and  note. 

As  to  qualifications  of  sureties,  see  Kerr's  Cyc.  C.  C.  P.  §  1057 
and   note. 

As  to  undertaking,  see  Kerr's  Cyc.  C.  C.  P.  {  539  and  note. 

651 


§1  819-821  CODE  OF  CIVIL  PROCBD17RE.  [Pt.II,Tlt.X. 

§819.  SUCH  WRIT  MUST  BE  DIRECTED  TO  THE 
SHERIFF.  The  writ  must  be  directed  to  the  sheriff  of  the 
county  within  which  the  steamer,  vessel,  or  boat  lies,  and 
direct  him  to  attach  such  steamer,  vessel,  or  boat,  with  Its 
tackle,  apparel,  and  furniture,  and  keep  the  same  in  his  cus- 
tody until  discharged  in  due  course  of  law. 

Hintoryi  Enacted  March  11,  1872.  re-enactment  of  {  323  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  329. 

58   C.    356    (cited). 

S820.    WRIT,  EXECUTION  OF  WITHOUT  DELAY.     The 

sheriff  to  whom  the  writ  is  directed  and  delivered  must  exe- 
cute it  without  delay,  and  must  attach  and  keep  in  his  custody 
the  steamer,  vessel,  or  boat  named  therein,  with  its  tackle, 
apparel,  and  furniture,  until  discharged  in  due  course  of  law; 
but  the  sheriff  Is  not  authorized  by  any  such  writ  to  inter- 
fere [1]  with  the  discharge  of  any  merchandise  on  board  of 
such  steamer,  vessel,  or  boat,  or  [2]  with  the  removal  of  any 
trunks  or  other  property  of  passengers,  or  of  the  captain, 
mate,  seamen,  steward,  cook,  or  other  persons  employed  on 
board. 

History  t  Enacted  March  11,  1872,  re-enactment  of  |  824  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1878-4,  p.  S29. 

58   C.    356    (cited). 

As  to  claim  of  third  party,  see  Kerr'a  Cyo.  C.  C.  P.  I  549  and 
note. 

As  to  execution  of  writ  of  attachment,  see  Kerr's  Cyc.  C.  C.  P. 
f  543  and  note. 

«  821.  THE  OWNER,  MASTER,  ETC.,  MAY  APPEAR  AND 
DEFEND  SUCH  VESSEL.  The  owner,  or  the  master,  agent, 
or  consignee  of  the  steamer,  vessel,  or  boat,  may,  on  behalf 
of  the  owner,  appear  and  answer,  or  plead  to  the  action;  and 
may  except  to  the  sufficiency  of  the  sureties  on  the  undertak- 
ing filed  on  behalf  of  the  plaintiff,  and  may  require  sureties 
to  justify  as  upon  bail  on  arrest. 

History  t  Enacted  March  11,  1872,  re-enactment  of  |  825  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  389. 
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As  to  answer,  see  Kerr's  Cyc.  C.  C.  P.  |  487  and  note. 
As  to  appearance,  see  Kerr's  Cyc.  C.  C.  P.  1 1014  and  note. 
As  to  Justification  of  sureties,  see  Kerr's  Cyc.  C.  C.  P.    495  and 
note. 
As  to  parties,  see  Kerr's  Cyc.  C.  C.  P.  {  814  and  note. 


§8S&  DIgCHABGE  OF  ATTACHMENT  ON  UNDEBTAK- 
IN6*  After  the  attachment  is  levied,  the  owner,  or  the  master, 
agent,  or  consignee  of  the  steamer,  vessel,  or  boat,  may,  in 
behalf  of  the  owner,  have  the  attachment  discharged,  upon 
giving  to  the  sherifT  an  undertaking  of  at  least  two  sufficient 
sureties  in  an  amount  sufficient  to  satisfy  the  demand  in  suit, 
besides  costs,  or  depositing  that  amount  with  the  sheriff. 
Upon  receiving  snch  undertaking  or  amount,  the  sheriff  must 
restore  to  the  owner,  or  the  master,  agent,  or  consignee  of 
the  owner,  the  steamer,  vessel,  or  boat  attached. 

History  I  Enacted  March  11,  1872,  re-enactment  of  9  326  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4.  p.  330. 

58   C'see    (cited). 

As  to  bond  not  conferring  Jurisdiction,  where  not  otherwise 
obtained,  see  Kerr's  Cyc.  C.  C.  P.  8  813  and  note  par.  32. 

As  to  discharge  after  claim  filed  for  wages  of  employees,  see 
Kerr's  Cyc.  C.  C.  P.  S  825  and  note. 

As  to  discharge  of  attachment,  see  Kerr's  Cyc.  C.  C.  P.  |§  540,  554, 
556  and  notes. 


§828.  AFTER  APPEARANCj:,  ATTACHMENT  MAY,  ON 
MOTION,  BE  DISCHARGED.  After  the  appearance  in  the 
action  of  the  owner,  the  attachment  may,  on  motion*  also  be 
discharged  in  the  same  manner,  and  on  like  terms  and  condi- 
tions, as  attachments  In  other  cases,  subject  to  the  provisions 
o€  section  eight  hundred  and  twenty-five. 

History  I  Enacted  March  11,  1872,  re-enactment  of  |  827  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1878-4,  p.  880. 

58   C.   356    (cited). 

As  to  discharge  of  attachment,  generally,  on  motion,  see  Kerr*9 
Cyc.  C.  C.  P.  I  556  and  note. 
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As  to  one  action  acralnst  several  claimants,  see  post  fi  808. 
As   to  pleading,   see  Kerr's  Cyc.   C.   C.    P.    {  803   and   note   pars. 
144-188. 


1806.  JUDGMENT  MAY  DETEttm^E  THE  RIGHTS  OF 
BOTH  INCUMBENT  AND  CLAIMANT.  In  every  such  action 
judgment  may  be  rendered  upon  the  right  of  the  defendant, 
and  also  upon  the  right  of  the  party  so  alleged  to  be  entitled, 
or  only  upon  the  right  of  the  defendant,  as  justice  may  re- 
quire. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  |312  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  26  pars,  annotation. 

Code  Metion.— 69  C.  460,  463,  464.  11  P.  1,  2,  3  (cited) ;  73  C. 
486,  489,  491,  15  P.  110,  112  (construed);  76  C.  436.  437,  18  P.  413 
(cited);  79  C.  106,  106,  21  P.  423  (applied):  118  C.  393,  400,  46  P. 
740,   50  P.  668   (cited);   132  C.   283,  64  P.   285   (cited). 

Practice  Act  §812.-27  C.  470.  475   (applied). 

As  to  contempts,  see  Kerr's  Cyc.  C.  C  P.  1 1209  and  note. 

As  to  costs,  see  Kerr's  C^c.  C.  C.  P.  U  809,  1021-1040  and  notes. 

As  to  extent  of  Judgment  rendered,  see  63  L.  764. 

As  to  judgment^  see  Kerr's  Cyc.   C.   C.   P.   11  806-809  and   notes. 

As  to  power  of  court  to  render  Judgment  of  ouster  of  particular 
franchise,  and  that  It  need  not  necessarily  be  of  whole  charter, 
see  brief  63  L,  765. 

As  to  power  of  superior  court  to  appoint  new  trustees,  see 
Kerr's  Cyc.  C.   C.   {  2289  and  note. 

As  to  receiver,  see  Kerr's  Cyc.  C.  C.  P.  I  803,  and  note  pars.  193- 
197. 

As  to  settlement  of  affairs  of  dissolved  corporation  by  directors. 
unless  other  persons  are  appointed  by  court,  see  Kerr's  Cyc.  C  C. 
i  400  and  note. 

As  to  undertaking  on  appeal,  see  Kerr's  Cyc.  C.  C.  P.  f|  941, 
942,    949   and   notes. 


§  806.    WHEN  RENDERED  IN  FAVOR  OF  APPLICANT.   If 

the  judgment  be  rendered  upon  the  right  of  the  person  so 
alleged  to  be  entitled,  and  the  same  be  in  favor  of  such  person, 
he  will  be  entitled,  after  taking  the  oath  of  office  and  execut- 
ing such  official  bond  as  may  be  required  by  law,  to  take  upon 
himself  the  execution  of  the  office. 
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HlAtoryt  Enacted  March  11,  1872,  re-enactment  of  i  318  Prac- 
tice Act. 

69  C.  460.  463.  11  P.  1.  2  (cited);  76  C.  436.  437.  18  P.  418  (cited); 
79  C.  105.  106.  21  P.  423  (applied);  115  C.  279,  2H3,  284.  47  P.  58 
(cited);  138  C.  34,  39,  70  P.  924  (cited). 

As  to  vacation  of  office  by  defendant  adjudged  guilty  of  usurpa- 
tion, see  Kerr's  Cyc.  C.  C.  P.  {  805  and  note  pars.  15,  16,  19,  22. 

§807.  DAMAGES  MAT  BE  SECOYEBED  BT  SUCCESS- 
FUL APPLICANT.  If  judgment  be  rendered  upon  the  right 
of  the  person  so  alleged  to  be  entitled,  in  favor  of  such  per- 
son, he  may  recover,  by  action,  the  damages  which  he  may 
have  sustained  by  reason  of  the  usurpation  of  the  office  by 
the  defendant. 

History's  Snacted  March  11,  1872,  re-enactment  of  |  314  Prac- 
tice Act. 

69  C.  460.  463,  11  P.  1.  2  (cited);  76  C.  436,  437,  18  P.  413  (cited); 
79  C.  105,  106.  21  p.  423  (applied);  118  C.  393,  397,  400,  46  P.  740, 
50  P.  668   (cited);  151  C.  162.   168,   172.   175,  90  P.  524. 

As  to  right  to  salary  of  office,  see  Kerr's  Cyc.  Pol.  C.  S  936  and 
note. 

§808.  lYUEK  SEYEBAL  FEBSOKS  CLAIM  THE  SAME 
OFFICE,  THEIB  BIGHTS  MAT  BE  DETEBMI^TD  BT  A 
SINGLE  ACTION.  When  several  persons  claim  to  be  entitled 
to  the  same  office  or  franchise,  one  action  may  be  brought 
against  all  such  persons,  in  order  to  try  their  respective  rights 
to  such  office  or  franchise. 

Hlntoryt  Enacted  March  11.  1872,  re-enactment  of  |  315  Prac- 
tice Act. 

69  C.  460,  463,  11  P.  1,  2  (cited);  76  C.  436.  437.  18  P.  413  (cited); 
79  C.  106.  106,  21  P.  423  (applied);  124  C.  7,  13,  56  P.  619  (con- 
strued); 2  C.  A.  109,  111,  83  P.  165  (several  judgment  as  to  each 
of  all  claimants  and  intruders). 

As  to  parties,  see  Kerr's  Cyc.  C.  C.  P.  S  803  and  note  pars. 
121-143. 

8  809.  IF  DEFENDANT  FOUND  GUILTT,  WHAT  JUDG- 
MENT TO  BE  BENDEBED  AGAINST  HIM.  When  a  defend- 
ant, against  whom  such  action  has  been  brought,  is  adjudged 
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Tlie  Judgment  of  the  clerk  or  referee  may  be  reyiewed  by  a 

court  in  which  the  action  is  pending  or  a  Judge  thereof 
immediately  after  the* same  is  given,  and  the  Judgment  of  the 
court  or  judge  shall  be  final.  On  the  review  the  court  or 
judge  may  use  the  minutes  of  the  proofs  taken  by  the  clerk 
or  referee,  or  may  take  the  proofs  anew. 

History!  Enacted  March  11,  1872,  re-enactment  of  i  380  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  831; 
March  10.  1880,  Code  AmdU.  1880  (C.  C  P.  pt.),  p.  12. 

68   C.   366   (cited). 

§887.  SHERIFFS  NOTICE  OF  SALE  TO  CONTAIN 
HEASUBEMENT,  TONNAOE,  ETC.  The  notice  of  sale  pub- 
lished by  the  sheriff  must  contain  a  statement  of  the  meas- 
urement and  tonnage  of  the  steamer,  vessel,  or  boat,  and  a 
general  description  of  her  condition. 

History t  Enacted  March  11,  1872,  re-enactment  of  |  331  Prac- 
tice Act;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  166.  act  held  unconstitutional,  see  history, 
I  6  ante. 

68   C.   366    (cited). 


656 


Tit.XI.Ch.T.]  JUSTICES'  COURTS— TRTAU  i  832 


TITLE  XI. 

OP  PROCEEDINGS  IN  JUSTICES'  COURTS. 

Chapter  L     Place  of  Trial  of  Actions  In  Justices'  Courts,  {|  882- 

838. 
II.     Manner  of  Commenclngr  Actions  In  Justices'  Courts, 
11  839-860. 

III.  Pleadings  In  Justices'  Courts,   f|  851-860. 

IV.  Provisional  Remedies  In  Justices'  Courts,  H  861-870. 
V.     Judgment  by  Default  in  Justices'  Courts,  li  871,872. 

VL     Time    of    Trial    and    Postponements     In     Justices' 

Courts,  Si  873-877. 
V£L     Trials  In  Justices'  Courts,  ||  878-887. 
VIII.     Judgments    (Other    than   by    Default)    in    Justices' 
Courts,  11  889-900. 
IX.     Executions  from  Justices'  Courts,  {f  901-905. 
X.     Contempts  in  Justices'  Courts,  {f  906-910. 
XL    Dockets  of  Justices,  If  911-918. 
XII.     General    Provisions    Relating    to    Justices'    Courts, 
If  919-926. 


CHAPTER    I. 

PLACE  OP  TRIAL  OP  ACTIONS  IN  JUSTICES'  COURTS. 

i  832.  Actions,  in   what  township  or  city  to  be  commenced. 

I  833.  Place  of  trial  may  be  changed  in  certain  cases. 

i  834.  Limitation  on  the  right  to  change. 

I  835.  To  what  court  transferred. 

I  836.  Proceedings  after  order  changing  place  of  trial. 

i  887.  Elffect  of  an  order  changing  place  of  trial  (repealed). 

f  838.  Transfer  of  cases  to  the  superior  court. 

i  882.  ACTIONS,  IN  WHAT  TOWNSHIP  OB  CITY  TO  BE 
COUCMBNCED.  Actions  in  justices'  courts  must  be  com- 
menced, and,  subject  to  the  right  to  change  the  place  of  trial, 
as  in  this  chapter  provided,  must  be  tried: 

1.  If  there  Is  no  Justices'  conrt  for  the  township  or  elty 

in  which  the  defendant  resides — in  any  city  or  township  of 
the  county    [in   which]   he   resides; 
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2.  When  two  or  more  persons  are  Jointly,  or  Jointly  and 
seyerally,  bound  in  any  debt  or  contract,  or  otherwise  jointly 
liable  in  the  same  action,  and  reside  in  different  townships 
or  different  cities  of  the  same  county,  or  in  different  counties 
— in  the  township  or  city  in  which  any  of  the  persons  liable 
may  reside; 

3.  In  cases  of  Injury  to  the  person  or  property — in  the 

township  or  city  where  the  injury  was  committed,  or  .where 
the  defendant  resides; 

4.  If  for  the  recovery  of  personal  property,  or  the  yalne 

thereof,  or  damages  for  taking  or  detaining  the  same — in  the 
township  or  city  in  which  the  property  may  be  found,  or  in 
which  the  property  was  taken,  or  in  which  the  defendant 
resides; 

5.  When  the  defendant  Is  a  non-resident  of  the  county — in 

any  township  or  city  wherein  he  may  be  found; 

6.  When  the  defendant  Is  a  non-resident  of  the  8tate--ln 
any  township  or  city  in  the  state; 

7.  When  a  person  has  contracted  to  perform  an  obligation 
at  a  particular  place,  and  resides  in  another  county,  town- 
ship, or  city — in  the  township  or  city  in  which  such  obliga- 
tion is  to  be  performed,  or  in* which  he  resides;  and  the 
township  or  city  in  which  the  obligation  is  incurred  is 
deemed  to  be  the  township  or  city  in  which  it  is  to  be  per- 
formed, unless  there  is  a  special  contract  in  writing  to  the 
contrary ; 

8.  When  the  parties  Tolnntarlly  appear  and  plead  without 
summons — in  any  township  or  city  in  the  state; 

9.  In  all  other  cases — in  the  township  or  city  in  which  the 
defendant  resides. 

History  t  Enacted  March  11,  1872,  founded  on  I  686  Practice 
Act.  as  amended  1853  (Stats.  1853,  p.  276);  amended  Idarch  24, 
1S74,  Code  Anidts.  1873-4,  p.  221;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  166,  act  held  uncon- 
stitutional, see  history,  $  5  ante;  amended  March  22,  1907,  Stats, 
and  Amdts.  1907.  p.  878,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  466. 
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See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

Code  aectloB — 58  C.  356  (cited);  66  C.  441,  442.  5  P.  915.  916 
(referred  to);  88  C.  407,  410.  26  P.  606,  607  (referred  to);  141  C. 
266,  267,  74  P.  863   (construed). 

Prae<l«e  Act  §  BS5.— 34  C.  321,  326   (referred  to). 

As  to  civil  Jurisdiction  of  Justices  of  the  peace,  seo  Korr's  Cyc. 
C.  C.  P.  if  112.  114  and  notes;  see  Kerr's  Cyc.  C.  C.  P.  I  925  and 
note. 

Ab  to  place  of  trial,  generally,  see  Kerr's  Cyc.  C.  C.  P.  I  392 
et  seq.  and  notes. 

As  to  power  of  Justice  of  the  peace  to  act,  as  determined  by 
place  of  performance,  see  33  L.  90.  91. 

Ab  to  territorial  extent  of  the  civil  Jurisdiction  of  Justices'  courts, 
see  Kerr's  Cyc.  C.  C.  P.  {  106  and  note. 

Tliat  certain  actions  are  to  be  tried  where  subject  thereof  is 
situated,  see  Kerr's  Cyc.  C.  C.  P.   I  392  and  note. 

The  superior  court  shall  have  origrinal  Jurisdiction  in  all  cases 
in  equity,  see  Const.  1879  art.  VI  |  5.  Hen.  G.  L.  p.  Ixxxil. 

§8n.  PLACE  OF  TBIAL  MAT  BE  CHANGED  IN  CEB- 
TAIN  CASES.  The  court  may,  at  any  time  before  the  trial, 
on  motion,  change  the  place  of  trial  in  the  following  cases: 

1.  Ifhen  It  appears  to  the  satisfaetioii  of  the  Jastlee  before 
whom  the  action  is  pending,  by  affidavit  of  either  party,  that 
sach  Justice  is  a  material  witness  for  either  party; 

2.  When  either  party  makes  an4  files  an  affidayit  that  he 
believes  that  he  cannot  have  a  fair  and  impartial  trial  before 
such  Justice,  by  reason  of  the  interest,  prejudice,  or  bias  of 
the  Justice; 

3.  Wlien  a  Jnry  has  been  demanded,  and  either  party  makes 
and  files  an  affidavit  that  he  cannot  have  a  fair  and  impar- 
tial trial,  on  account  of  the  bias  or  prejudice  of  the  citizens 
of  the  township  or  city  against  him; 

4.  When,  from  any  canse,  the  Justice  is  disqualified  from 
acting; 

5.  Ifhen  the  Justice  is  siek  or  unable  to  act. 

History  i  Enacted  liarch  11,  1872,  founded  on  1 682  Practice 
Act,  as  amended  1853,  Stats.  1863,  p.  276. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

Ck»de  »e«tloii.— <7  C.  105.  106,  7  P.  196  (referred  to) ;  128  C.  403, 
413,  56  P.  44  (construed). 

659 


H  834-836  CODE  OP  CIVIL  PROCEDrRE.         [Pt.II.Tlt.XI. 

Practice  Act  8  «82.—22  C.  84,  37  (construed);  123  C.  403,  413,  56 
P.  44  (was  re-enacted  In  subd.  2,  |  833  C.  C.  P.). 

As  to  change  of  venue  grenerally,  see  Kerr's  Cyc.  C.  C.  P.  Ii  397 
et  seq.  and  notes. 

As  to  disqualification  of  jud^res  to  sit  or  to  act,  see  ante  f  170. 

That  place  of  trial  may  be  changed  In  certain  cases,  see  Kerr*s 
Cyc.  C.  C.  P.  S  397  and  note. 


§834.    LIMITATION  ON  THE  RIGHT  TO  CHANGE.    The 

place  of  trial  cannot  be  changed,  on  motion  of  the  same  party, 
more  than  once,  upon  any  or  all  the  grounds  specified  in 
the  first,  second,  and  third  subdivisions  of  the  preceding  sec- 
tion. 

History  I    Enacted  March  11,  1872. 

58   C.   356    (cited). 

§885.  TO  II'HAT  COURT  TRANSFERRED.  When  the 
court  orders  the  place  of  trial  to  be  changed,  the  action  must 
be  transferred  for  trial  to  a  court  the  parties  may  agree 
upon;  and  if  they  do  not  so  agree»  then  to  another  justices* 
court  in  the  same  county. 

History t    Enacted  March  11,  1872. 
58   C.   356    (cited). 

§  886.  PROCEEDINGS  AFTER  ORDER  CHANGING  PLACE 
OF  TRIAL.  After  an  order  has  been  made,  transferring  the 
action  for  trial  to  another  court,  the  following  proceedings 
must  be  had: 

1.  The  Justice  ordering  the  transfer  must  immediately  trans- 
mit to  the  Justice  of  the  court  to  which  it  is  transferred,  on 
payment  by  the  party  applying  of  all  the  costs  that  have 
accrued,  all  the  papers  in  the  action,  together  with  a  certi- 
fied transcript  from  his  docket  of  the  proceedings  therein; 

2.  Upon  the  receipt  by  him  of  such  papers,  the  Justice  to 
whom  the  case  is  transferred  has  thereafter  the  same  Juris- 
diction over  the  action  as  though  it  had  been  commenced  in 
his  court. 
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Ch.  I.]  TRANSFER  TO  SUPREME  COURT.         59  837, 838 

Hlatoryi  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  166»  act  held 
unconstitutional,  see  history,  i  6  ante;  amended  March  22,  1907, 
Stats,  and  Amdta  1907,  p.  879,  Kerr's  Stats,  and  Amdts.  1906-7. 
p.  466. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  ahnotatlon. 

58  C.  366  (cited);  67  C.  105.  106,  7  P.  196  (referred  to). 

I8S7.  EFFECT  OF  AN  OBDEB  CHANGING  PLACE  OF 
TBIAL  (repealed). 

History*  Enacted  March  11,  1872;  repealed  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  167.  act  held 
unconstitutional,  see  history,  {  5  ante;  repealed  March  22,  1907, 
Stats,  and  Amdts.  1907,  p.  879,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  467. 

50  C.  441,  443  (quoted). 

§  888.    TBANSFEB  OF  CASES  TO  THE  SUPEBIOB  COUBT. 

The  parties  to  an  action  in  a  justices'  court  cannot  give  evi- 
dence upon  any  question  which  [1]  involves  the  title  or  pos- 
session of  real  property,  or  [2]  the  legality  of  any  tax, 
impost,  assessment,  toll,  or  municipal  fine;  nor  can  any  issue 
presenting  such  question  be  tried  by  such  court;  and  if  it 
appear,  from  the  answer  of  the  defendant,  verified  by  his 
oath,  that  the  determination  of  the  action  will  necessarily 
inTOlve  [1]  the  question  of  title  or  possession  to  real  prop- 
erty, or  [2]  the  legality  of  [a]  any  tax,  [b]  impost,  [c]  assess- 
ment, [d]  toll,  or  [e]  municipal  fine,  the  Justice  must  suspend 
all  further  proceedings  in  the  action  and  certify  [1]  the  plead- 
ings, and,  if  any  of  the  pleadings  are  oral,  [2]  a  transcript 
of  the  same,  from  his  docket  to  the  clerk  of  the  superior  court 
of  the  county;  and  from  the  time  of  filing  such  pleadings  or 
transcript  with  the  clerk,  the  superior  court  shall  have  over 
the  action  the  same  jurisdiction  as  if  it  had  been  commenced 
therein ;  provided,  that  in  eases  of  forcible  entry  and  detainer, 
of  which  justices'  courts  have  jyrisdiction,  any  evidence, 
otherwise  competent,  may  be  given,  and  any  question  prop- 
erly Involved  therein  may  be  determined. 

Hlsrtoryt  Enacted  March  11,  1872,  founded  on  1 681  Practice 
Act;  amended  March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  18. 
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See  Kerr's  Cyc.  C.  C.  P.  for  38  pars,  annotation. 

Code  MeetloB. — 50  C.  609,  610  (construed);  61  C.  499.  501  (referred 
to):  66  C.  143,  147  (construed);  66  C.  636,  638,  641,  6  P.  737  (con- 
strued); 69  C.  556,  658,  11  P.  186,  187  (construed);  76  C.  181,  184. 
185,  18  P.  256,  267,  258  (construed);  77  C.  641.  542.  IS  P.  113,  114.  20 
P.  73  (cited);  80  C.  559,  560,  562,  22  P.  308  (cited);  92  C.  47.  51,  27 
A.  S.  91.  28  P.  54,  55,  56  (construed);  95  C.  378,  380,  381,  30  P.  562 
(construed);  101  C.  160,  35  P.  633  (applied  without  citation):  103  C. 
132,  139.  140,  141,  142,  37  P.  196  (construed);  114  C.  501,  505,  506. 
507,  46  P.  604  (construed);  126  C.  516,  58  P.  1055  (referred  to):  126 
C.  571,  574,  58  P.  1046  (construed);  131  C.  215,  217,  218,  63  P.  346 
(construed);  135  C.  66,  68,  67  P.  10  (construed);  140  C.  132,  135, 
73  P.  836  (referred  to);  1  C.  A.  236,  81  P.  1117  (construed);  2  C.  A. 
274,  275,  83  P.  300  (referred  to). 

Practice  Act  8  581.— -9  C.  46,  50  (referred  to);  17  C-  67,  69  (referred 
to). 

As  to  certifying  to  superior  court  from  Justices'  court,  in  cities 
and  counties,  see  Kerr's  Cyc.  C.  C.  P.  |  92  and  note. 

As  to  civil  Jurisdiction  of  Justice  of  the  peace,  see  Kerr's  Cyc. 
C.  C.  P.  11  112-114  and  note. 

As  to  Jurisdiction  in  action  for  forcible  entry  and  detainer,  see 
Kerr's  Cyc.  C.  C.  P.  i  113  subd.  1  and  note. 

Legality  of  tax,  etc.,  being  Involved,  see  Kerr's  Cyc.  C.  C.  P.  5  112 
subd.  4  and  note. 

That  right  to  have  change  of  place  of  trial  of  an  action  pending 
in  the  superior  court  upon  ground  of  residence  is  purely  statutory, 
see  Kerr's  Cyc.  C.  C.  P.  If  396,  396  and  notes. 
Title  to  or  right  of  possession  of  realty  being  Involved,   certifica- 
tion, see  Kerr's  Cyc.  C.  C.  P.  $  112  and  note. 
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CHAPTER    II. 
MANNER  OF  COMMENCING  ACTIONS  IN  JUSTICES'  COURTS. 

i  839.  Actions,  how  commenced. 

i  840.  Summons  may  issue  within  a  year. 

i  841.  Defendant  may  waive  summons. 

i  842.  Parties  may  appear  in  person  or  by  attorney. 

I  843.  When  guardian  necessary,  how  appointed. 

i  844.  Summons,  how  Issued,  directed,  and  what  to  contain. 

I  845.  Time  for  appearance  of  defendant. 

I  846.  Alias  summons. 

I  847.  Same.     C Within  a  year.] 

i  848.  Service  of  summons  outside  of  county. 

S  849.  Summons,  by  whom  served  and  returned. 

i  860.  Notice  of  hearingr* 

S  889.  ACTIONS^  HOW  COMKEKCED,  An  action  in  a  Jus- 
tice's court  is  commenced  by  filing  a  complaint. 

HIatorys  Enacted  March  11,  1872;  amended  March  11,  1876, 
Code  Amdts.  1875-6,  p.  98. 

58  C.  356  (cited);  81  C.  38,  22  P.  293  (referred  to). 

As  to  how  actions  are  commenced,  see  Kerr's  Cyc.  C.  C.  P.  S  405 
and  note. 

As  to  Justices'  courts  and  Justices,  see  Kerr's  Cyc.  C.  C.  P.  ||  85- 
115  and  notes. 

As  to  payment  of  fees  In  advance  In  Justlres*  courts,  see  Kerr's 
Cyc.  C.  C.  P.  I  91  and  note. 

As  to  police  courts,  see  Kerr's  Cyc.  C.  C.  P.  I  121  and  note. 

As  to  time  of  commencement  of  actions  in  general,  see  Kerr's 
Cyc.  C.  C.  P.  S  360  and  note. 

As  to  what  complaint  must  contain,  see  Kerr's  Cyc.  C.  C.  P.  |  426 
and  note. 

Actions — ^When  deemed  pending.— See  Kerr's  Cyc.  C.  'C.  P.  S  1049 
and  note. 

Same — ^In  cities  and  counties,  title,  etc. — See  Kerr's  Cyc.  C.  C.  P. 
i  89  and  note. 

As  to  commencement  of  actions,  generally,  see  Kerr's  Cyc.  C.  C. 
P.  II  350,  405  and  notes. 

Same — Justices'  courts. — See  Kerr's  Cyc.  C.  C.  P.  I  89  and  note. 

« 

§840.    SUMMONS  MAT  ISSUE  WITHIN  A  TEAB.     The 

court  must  indorse  on  the  complaint  the  date  upon  which 
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it  was  filed,  and  at  any  time  within  one  year  thereafter  the 
plaintiff  may  have  summons  issued. 

Hifitory:    Enacted  March  11,  1872. 

58   C.    366    (cited). 

As  to  how  complaint  must  be  indoraed,  and  as  to  when  summons 
may  be  issued,  and  how  waived,  see  ante  S  406. 

As  to  payment  of  fees  in  advance  in  justices'  courts  for  all  pro- 
ceedings, issue  and  service  of  papers,  etc.,  see  Kerr's  Cyc  C.  C.  P. 
S  91  and  note. 

§841.    DEFENDANT   MAT    WAITE    SUMMONS.     At   any 

time  after  the  complaint  is  filed,  the  defendant  may,  in 
writing,  or  by  appearing  and  pleading,  waive  the  issuing  of 
summons. 

History:    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

58  C.   356    (cited). 

As  to  appeals  to  superior  courts,  See  Kerr's  Cyc.  C.  C.  P.  ||  974- 
980  and  notes. 

As  to  appearance,  and  notices  of  appearance,  see  Kerr's  Cyc.  C.  C. 
P.  S  1014  and  note. 

As  to  how  complaint  must  be  indorsed,  and  as  to  when  summons 
may  be  issued,  see  Kerr's  Cyc.  C.  C.  P.  i  406  and  note. 

As  to  powers  of  superior  court  on  appeal,  see  Kerr's  Cyc.  C.  C.  P. 
I  980  and  note. 

As  to  waiver,  see  Kerr's  Cyc.  C.  C.  P.  S  406  and  note. 

As  to  when  jurisdiction  of  action  is  acquired,  see  Kerr's  Cyc.  C.  C. 
P.  i  416  and  note. 

Summons,  by  whom  and  how  served  and  returned. — See  Kerr's 
Cyc.  C.  C.  P.  S  849  and  note. 

§  842.  PARTIES  MAT  APPEAB  IN  PERSON  OR  BY  AT- 
TORNET.  Parties  in  justices'  courts  may  appear  and  act 
in  person  or  by  attorney;  and  any  person,  except  the  con- 
stable by  whom  the  summons  or  Jury  process  was  served, 
may  act  as  attorney. 

History!  Enacted  March  11,  1872,  re-enactment  of  f  6S4  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 
58  C.  856  (cited);  72  C.  37,  38,  13  P.  72  (cited). 
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As  to  appeal  from  judgment  of  Justice's  or  police  courts  in  a  civil 
action,  see  Kerr's  Cyc.  C  C.  P.  S  974  and  note. 

As  to  attorneys  and  counselors  at  law,  In  general,  see  Kerr's  Cyc. 
C.  C.  P.  IS  275-299  and  notes. 

As  to  who  may  not  appear  as  attorneys  before  justices  of  tlie 
peace,  see  Kerr's  Cyc.  C.  C.  P.  |  96  and  note. 


§848.  VfEEV  GUARDIAN  X£C£SSAB¥,  HOW  AP- 
POINTED* WhexL  an  infanti  insane,  or  incompetent  person 
is  a  party,  he  must  appear  either  by  his  general  guardian  if 
he  have  one,  or  by  a  guardian  ad  litem  appointed  by  the  jus- 
tice. When  a  guardian  ad  litem  is  appointed  by  the  justice, 
he  must  be  appointed  as  follows: 

1.  If  the  Inlanty  Insane,  or  ineompeteut  person,  be  plaintiff, 

the  appointment  must  be  made  before  the  summons  is  issued, 
upon  the  application  of  the  infant,  if  he  be  of  the  age  of 
fourteen  years;  if  under  that  age,  or  if  insane  or  incom- 
petent, upon  the  application  of  a  relative  or  friend. 

2.  If  the  Infant,  insane,  or  Incompetent  person,  be  defend- 
ant, the  appointment  must  be  made  at  the  time  the,  summons 
is  returned,  or  before  the  answer,  upon  the  application  of 
the  infant,  if  he  be  of  the  age  of  fourteen  years  and  apply 
at  or  before  the  summons  is  returned;  if  he  be  under  the 
age  of  fourteen,  or  be  insane  or  Incompetent,  or  neglect  so 
to  apply,  then  upon  the  application  of  a  relative  or  friend, 
or  any  other  party  to  the  action,  or  by  the  justice,  on  his 
own  motion. 

HIvtoryt  Enacted  March  11.  1872,  re-enactment  of  {  539  Prac< 
lice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  833; 
March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  18. 

58   C.   356   (cited). 

As  to  how  guardian  Is  appointed,  sec  Kerr's  Cyc.  C.  C.  P.  §  373 
and  note. 

That  an  infant  must  appear  by  guardian,  see  Kerr's  Cyc.  C.  C.  P. 
i  372  and  note. 

S  814.    SUMMONS,  HOW  ISSUED,  DIRECTED,  AND  WHAT 

TO  CONTAIN.  The  summons  must  be  directed  to  the  defend- 
ant, signed  by  the  Justice,  and  must  contain: 
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1.  The  title  of  the  court,  name  of  the  coanty,  city  and 
county,  or  township  in  which  the  action  is  brought,  and  the 
names  of  the  parties  thereto; 

2.  A  direction  that  the  defendant  appear  and  answer  before 
the  justice,  at  his  office,  as  specified  in  section  eight  hun- 
dred and  forty-five  of  this  code; 

3.  A  notice  that  unless  the  defendant  so  appear  and 
answer,  the  plaintiff  will  take  judgment  for  any  money  or 
damages  demanded  in  the  complaint,  as  arising  upon  contract, 
or  will  apply  to  the  court  for  the  relief  demanded  In  the 
complaint.  If  the  plaintiff  appears  by  attorney,  the  name 
of  the  attorney  must  be  indorsed  upon  the  summons. 

Hlstoryt  Enacted  March  11,  1872,  founded  on  |  640  Practice 
Act:  amended  April  3,  1876,  Code  Amdts.  1876-6,  p.  98;  Biarch  26. 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  19;  March  14,  1899,  StatB. 
and  Amdts.  1899,  p.  100;  by  Code  Commission,  Act  March  8, 
1901,  Stats  and  Amdts.  1900-1,  p.  167,  act  held  unconstitutional, 
see  history,  |  6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

67  C.  395,  396,  397,  7  P.  838  (cited) ;  107  C.  117,  118,  40  P.  100  (con- 
strued); 120  C.  512,  614,  52  P.  808  (cited). 

As  to  sheriff  and  deputies  as  officers  of  Justices'  courts,  see  Kerr's 
Cyc.  C.  C.  P.  f  87  and  note. 

As  to  summons  in  general,  and  how  issued  directed,  and  what  to 
contain,  see  Kerr's  Cyc.  C.  C.  P.  §  47  and  note. 

§  845.  TIME  FOR  APPEARANCE  OF  DEFENDANT.  The 

time   specified   in   the   summons   for   the   appearance   of  the 
defendant  must  be  as  follows: 

1.  If  an  order  of  arrest  is  Indorsed  upon  the  summons,  forth- 
with: 

2.  In  all  other  cases^  within  five  days,  if  the  summons  is 
served  in  the  city  and  county,  township,  or  city,  in  which 
the  action  is  brought;  within  ten  days,  if  served  out  of  the 
township  or  city,  but  in  the  county  in  which  the  action  is 
brought;  and  within  twenty  days,  If  served  elsewhere. 

HUtoryi  Enacted  Marcli  11,  1872,  founded  on  {  541  Practice 
Act;  amended  March  28,  1874,  Code  Amdts.  1878-4,  p.  407;  April 
3,  1876,  Code  Amdts.  1875-6,  p.  99;  March  26,  1880,  Code  Amdts. 
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1880  (C  C.  P.  pt.)»  p.  19;  by  Code  Commission,  Act  March  8. 
1901,  Stats,  and  Amdts.  1900-1,  p.  167,  act  held  unconstitutional, 
see  history,  i  5  ante:  amended  March  22,  1907,  Stats,  and  Amdts. 
1907.  p.  879.  Kerr's  Stats,  and  Amdts.  1906-7,  p.  467. 

See  Kerr's  Cyr.  C  C.  P.  for  S  pars,  annotation. 

Code  section.— 71  C.   155,  159.  11  P.  888,   889   (cited) ;   5  C.  A.   133. 
136,  89  P.  870  (time  for  appearance  and  answer). 

Practice  Act  9  641. — 8  C.  339,  340  (construed):  34  C.  641.  645  (con- 
strued). 

As  to  time  for  appearance  in  Justices'  courts,  see  40  A.  1>.  177,  178. 

IS44L  ALIAS  SUIDIOXS.  If  the  summons  is  returned 
without  being  served  upon  any  or  all  of  the  defendants,  the 
Justice,  upon  the  demand  of  the  plaintiff,  may  issue  an  alias 
summons,  in  the  same  form  as  the  original,  except  that  he 
may  fix  the  time  for  the  appearance  of  the  defendant  at  a 
period  not  to  exceed  ninety  days  from  its  date. 

History t   Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
58   C.   356    (cited). 

§847.  SAME.  [WITHIN  A  TEAR.]  The  justice  may, 
within  a  year  from  the  date  of  the  filing  of  the  complaint, 
Issue  as  many  alias  summons [es]  as  may  he  demanded  by 
the  plaintiff. 

HiMtoryt    Enacted  March  11,  1872. 

58   C.   356   (cited). 

As  to  issuance  of  alias  summons,  see  Kerr's  Cyc.  C.  C.  P.  il  408, 
846  and  notes. 

§848.    SERVICE  OF  SUMMONS   OUTSIDE   OF   COUNTY. 

The  summons  cannot  be  served  out  of  the  county  wherein 
the  action  is  brought,  except  in  the  following  cases: 

1.  When  the  action  is  upon  the  Joint  contract  or  obligation 
of  two  or  more  persons,  one  of  whom  resides  within  the 
county; 

2.  When  the  action  is  brought  against  a  party  who  has 
contracted  in  writing  to  perform  an  obligation  at  a  particu- 
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lar  place,  and  resides  in  a  different  county,  in  which  case  the 
summons  may  be  served  in  the  county  where  he  resides; 

3.  When  the  action  is  for  injury  to  person  or  property, 
and  the  defendant  resides  in  a  different  county,  in  which  case 
summons  may  be  served  in  the  county  wherein  he  may  be 
found; 

4.  In  all  cases  where  the  defendant  was  a  resident  of  the 
county  when  the  action  was  brought,  or  when  the  obligra- 
tlon  was  incurred  and  thereafter  departed  therefrom,  in  which 
event  he  may  be  served  wherever  he  may  be  found; 

5.  In  actions  of  forcible  entry  and  detainer,  or  to  enforce 
and  foreclose  liens  on,  or  to  recover  possession  of,  personal 
property  situate  within  the  county. 

HlHtory:  ISnacted  March  11,  1872;  amended  March  24,  1874. 
Code  Amdts.  1873-4,  p.  333;  April  3,  1875,  Code  Amdts.  1875-6, 
p.  99;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  167,  act  held  unconstitutional,  see  history. 
§  5  ante;  amended  March  22.  1907,  Stats,  and  Amdts.  1907,  p. 
879,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  467;  March  IS,  1909, 
Stats,   and  Amdts.   1909,  ch.   229. 

See  Kerr's  Cyc.  G.  C.  P.  for  8  pars,  annotation. 

58  C.  356  (cited);  66  C.  441,  442,  5  P.  915.  916  (referred  to);  71  C. 
555,  556.  12  P.  677  (applied);  97  C.  56,  57,  31  P.  627  (construed). 

As  to  issuance  of  alias  summons,  see  Kerr's  Cyc.  C.  C.  P.  H  408, 
846  and  notes. 

As  to  territorial  extent  of  civil  Jurisdiction  of  justices'  courts 
In  townships,  see  Kerr's  Cyc.  C.  C.  P.  S  106  and  note. 

As  to  territorial  extent  of  Jurisdiction  of  Justices'  courts  in  cities 
and  counties,  see  Kerr's  Cyc.  C.  C.  P.  I  94  and  note. 


§  849.    SUMMONS,  BY  WHOM  SERYED  AND  RETURNED. 

The  summons  may  be  served  by  a  sheriff  or  constable  of  any 
of  the  counties  of  this  state  or  by  any  other  person  of  the 
age  of  eighteen  years  or  over  not  a  party  to  the  action.  When 
a  summons  issued  by  a  justice  of  the  peace  is  to  be  served 
out  of  the  county  in  which  it  is  issued  the  summons  must 
have  attached  to  it  a  certificate  under  seal  by  the  county 
clerk  of  such  county  to  the  effect  that  the  person  issuing  the 
same  was  an  acting  Justice  of  the  peace  at  the  date  of  the 
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summons  and  must  be  served  and  returned  as  provided  in 
title  five,  part  two  of  the  code,  or 

It  may  be  served  by  publieatlon  and  sections  four  hundred 
and  thirteen  and  four  hundred  and  twelve  so  far  as  they 
relate  to  the  publication  of  summons  are  made  applicable  to 
Justices'  courts,  the  word  justice  being  substituted  for  the 
word  judge  wherever  the  latter  word  occurs. 

Ht«toryi  Enacted  March  11,  1872,  founded  on  fl  542,  613  as 
amended  1860,  and  §614  Practice  Act;  amended  March  28,  1874. 
Code  Amdts.  1873-4,  p.  407;  March  10,  1891,  Stats,  and  Amdts. 
1891.  p.  51;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  168,  act  held  unconstitutional,  see  history, 
i  5  ante;  amendment  re-enacted  February  28,  1905.  Stats,  and 
Amdts.   1905,  p.   27. 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  anotation. 

59  C.  471,  473  (cited);  59  C.  490,  493  (applied);  73  C.  3.  4.  20  A.  S. 
772,  14  P.  866.  367  (referred  to);  152  C.  712.  715.  93  P.  867  (how  to 
show  jurisdiction,  affirmatively);  31  Mont.  294,  78  P.  484.  485 
(applied). 

As  to  how  actions  are  commenced  in  courts  of  this  state,  see 
Kerr's  Cyc.  C.  C.  P.  $  405  and  note. 

As  to  publication  of  summons  when  defendant  is  absent  from 
state,  or  is  a  foreign  corporation  having  no  agent,  etc.,  see  Kerr's 
Cyc.  C.  C.  P.  II  412,  413  and  notes. 

As  to  service  of  writs  out  of  township  by  constable,  see  Kerr's 
Cyc.  C.  C.  P.  I  902  and  note  par.  5;  I  904  and  note  par.  3. 

• 

§860.  {TOTIGE  OF  HEABING.  When  all  the  parties  served 
with  process  shall  have  appeared,  or  some  of  them  have  ap- 
peared, and  the  remaining  defendants  have  made  default, 
the  justice  must  fix  the  day  for  the  trial  of  said  cause,  whe- 
ther the  issue  is  one  of  law  or  fact,  and  give  notice  thereof 
to  the  parties  to  the  action  who  have  appeared,  but  in  case 
any  of  the  parties  are  represented  by  an  attorney,  then  to 
such  attorney.  Such  notice  shall  be  in  writing,  signed  by 
the  justice,  and  substantially  in  the  following  form  (filling 
blanks  according  to  the  facts): 

In  the  justice  court, township 

(or  clty»  or  city  and  county),  county,  or  city  and  county  of 

State  of  California 

plaintiff,  vs defendant. 
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To ,  plaintiff,  or 

attorney  for  plaintiff,  and  to  defendant, 

or,  ,  attorney  for  defendant. 

You  and  eacii  of  you  will  please  take  notice  that  the  under- 
signed justice  of  the  peace  before  whom  the  above-entitled 

cause  is  pending,  has  set  for  hearing  the  demurrer  of 

,  filed  in  said  cause  (or  has  set  the  said 

cause  for  trial,  as  the  case  may  be),  before  me  at  my  office  in 

said  township  (or  city,  or  city  and  county) ,  at o'clock 

. . .  m.,  on  the day  of 19 . . . 

Dated  this day  of 19. . . 

(Signed)    

Justice  of  the  Peace. 

Said  notice  shall  be  served  by  mail  or  personally.  When 
served  by  mail  the  justice  of  the  peace  shall  deposit  copies 
thereof  in  a  sealed  envelope  in  the  post  office  at  least  ten 
days  before  the  trial  or  hearing  addressed  to  each  of  the 
persons  on  whom  it  is  to  be  served  at  their  place  of  resi- 
dence and  the  postage  prepaid  thereon;  provided  that  such 
notice  shall  be  served  by  mail  only  when  the  person  on 
whom  service  is  to  be  made,  resides  out  of  the  county  in 
which  said  justice's  court  is  situated,  or  is  absent  there- 
from. When  personally  served  said  notice  shall  be  served  at 
least  five  days  before  the  trial  or  hearing  on  the  persons  on 
whom  it  is  to  be  served  by  any  person  competent  and  qualified 
to  serve  a  summons  in  a  justice's  court,  and  when  personally 
served  it  shall  be  served  returned  and  filed  in  like  manner  as 
a  summons.  The  justice  shall  enter  on  his  docket  the  date 
of  trial  or  hearing;  and  when  such  notice  shall  have  been 
served  by  mail  the  justice  shall  enter  on  his  docket  the  date 
of  mailing  such  notice,  of  trial  or  hearing  and  such  entry 
shall  be  prima  facie  evidence  of  the  fact  of  such  service. 
The  parties  are  entitled  to  one  hour  in  which  to  appear  af- 
ter the  time  fixed  in  said  notice,  but  are  not  bound  to  re- 
main longer  than  that  time  unless  both  parties  have  appeared 
and  the  justice  being  present  Is  engaged  in  the  trial  of  an- 
other cause. 
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Mimioryt  Enacted  March  11,  1872;  amended  April  8«  1876, 
Code  Amdts.  1875-6,  p.  199;  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1.  p  168,  act  held  unconstitu- 
tional, see  history,  8  5  ante;  amended  March  28,  1901,  Stats, 
and  Amdts.  1900-1,  p.  598;  March  1,  1906,  Stats,  and  Amdts. 
1905.  p.   S3;   April   16,   1909,  Stats,  and  Amdts.   1909,  ch.   633. 

See  Kerr's  Cyc.  C.  C.  P.  for  14  pars,  annotation. 

74  C.  341,  844,  345,  15  P.  849,  850  (referred  to);  97  C.  523»  624.  626. 
32  P.  575  (construed);  109  C.  616,  617,  42  P.  158  (construed):  118  C. 
274.  276,  50  P.  430  (construed);  118  C.  295.  296,  62  A.  S.  234,  50  P. 
534  (referred  to);  136  C.  364,  366.  68  P.  1022.  1023  (construed):  138  C. 
644,  650,  72  P.  168,  169  (referred  to);  1  C.  A.  130,  131,  81  P.  1033 
(referred  to);  1  C.  A.  383.  384.  385.  386.  388.  82  P.  263  (applied). 

As  to  time  for  amendment  where  demurrer  to  complaint  ts  sus- 
tained, see  Kerr's  Cyc.  C.  C.  P.  I  858  and  note. 

As  to  time  when  trial  must  be  commenced,  see  Kerr's  Cyc.  C.  C. 
P.  I  873  and  note. 


CHAPTER   III. 
PLEADINGS  IN  JUSTICES'  COURTS. 

8  851.  Form  of  pleadings. 

f  852.  Pleadingrs  in  Justices'  courts. 

i  853.  Complaint  defined. 

8  854.  When  demurrer  to  complaint  may  be  put  In. 

8  855.  Answer    [what    to   contain]. 

8  856.  If  the  defendant  omits  to  set  up  counterclaim. 

8  857.  When  plaintiff  may  demur  to  answer. 

8  858.  Proceeding's  on  demurrer. 

8  859.  Amendment  of  pleadings. 

8  860.  Answer  or  demurrer  to  amended  pleadings. 

1851.  FOBM  OF  PLEADINGS.  Pleadings  in  Justices' 
courts : 

1.  Are  not  required  to  be  in  any  particular  form,  but  must 
be  such  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended; 

2.  May.  except  the  complaint,  be  oral  or  in  writing; 

3.  Must  not  be  verified,  unless  otherwise  provided  in  this 
title ; 
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4.  If  In  writing,  must  be  filed  with  the  Justice; 

5.  If  oral,  an  entry  of  their  substance  must  be  made  In 
the  docket. 

Historyi    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

Code  aectloii.->56  C. '624.  525.  626  (cited);  5S  C.  366  (cited). 

Practice  Act  §|  671, 572.— 9  C.  46.  50  (referred  to);  20  C.  48,  49 
(referred  to). 

As  to  civil  jurisdiction  of  justices'  courts,  see  Kerr's  Cyc.  C.  C.  P. 
S  112  and  note. 

§852.  PLEADINGS  IN  JUSTICES*  COURTS.  The  plead- 
ings are: 

1.  The  complaint  by  the  plaintiff; 

2.  The  demurrer  to  the  complaint; 

3.  The  answer  by  the  defendant; 

4.  The  demurrer  to  the  answer. 

History:  Enacted  March  11.  1872,  founded  on  |  570  Practice 
Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

58   C.   356    (cited). 

As  to  time  when  trial  must  be  commenced,  see  Kerr's  Cyc.  C.  C. 
P.  S  873  and  note. 

As  to  use  of  abbreviations  and  figures,  see  Kerr's  Cyc.  C.  C.  P. 
{186  and  note. 

As  to  what  answer  shall  contain,  in  general,  see  Kerr's  Cyc.  C.  C. 
P.  i  437  and  note. 

As  to  what  complaint  must  contain,  in  general,  see  Kerr's  Cyt-. 
C.  C.  P.  I  426  and  note. 

As  to  what  pleadings  are  allowed,  in  general,  see  Kerr's  Cyc. 
C.  C.  P.  i  422  and  note. 

§  868.  COMPLAINT  DEFINED.  The  complaint  in  justices' 
courts  is  a  concise  statement,  in  writing,  of  the  facts  consti- 
tuting the  plaintiff's  cause  of  action ;  or  a  copy  of  the  account, 
note,  bill,  bond,  or  instrument  upon  which  the  action  is  based. 

History:    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  I*,  for  6  pars,  annotation. 
122  C.  468,  470,  68  A.  S.  47,  55  P.  253  (cited). 
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Aj  to  action  to  recover  penalty  for  disobedience  to  subpoena  duces 
tecum  issued  by  notary  to  take  evidence  in  Justice's  court  action, 
see  Kerr's  Cyc.  C.  C.  P.  S  1992  and  note. 

As  to  what  complaint  must  contain,  in  general,  see  Kerr's  Cyc. 
C.  C.  P.  S  426  and  note. 

That  pleadlngrs  in  superior  court  must  be  subscribed  by  party  or 
his  attorney,  see  Kerr's  Cyc.  C.  C.  P.  §446  and  note. 


f854.    WHEN    BEnJBBEB    TO    COMPLAINT    HAY    BE 

PUT  IN.    The  defendant  may,  at  any  time  before  answering, 
demur  to  the  complaint. 

Hlatoryt  Bnacted  March  11.  1872,  founded  on  %  578  Practice 
Act. 

58   C.   356    (cited). 

As  to  demurrer,  generally,  see  Kerr's  Cyr.  C.  C.  P.  I  430  and  note. 
As  to  when  defendant  may  demur  to  complaint,  see  Kerr's  Cyc. 
C.  C.  P.  i  480  and  note. 

1856.  ANSWEB.  [WHAT  TO  CONTAIN.]  The  answer 
may  contain  a  denial  of  any  or  all  of  the  material  facts  stated 
in  the  complaint,  which  the  defendant  believes  to  be  untrue, 
and  also  a  statement,  in  a  plain  and  direct  manner,  of  any 
other  facts  constituting  a  defense  or  counterclaim,  upon 
which  an  action  might  be  brought  by  the  defendant  against 
the  plaintiff,  or  his  assignor,  in  a  justice's  court. 

Ht«t«i7<  ESnacted  March  11,  1872,  re-enactment  of  f  574  Prac- 
tice Act:  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  168,  act  held  unconstitutional,  see 
history,  S  5  ante;  amended  March  22,  1907,  Stats,  and  Amdts. 
1907,  p.  880,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  467. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

Code  •e«ttoii^--58  C.  356  (cited);  110  C.  259,  265.  42  P.  820  (con- 
strued). 

Pnetlee  Act  |  674.--17  C.  80,  86  (cited):  20  C  48,  49  (cited);  30  C. 
545,  546  (cited). 

As  to  what  answer  in  i^eneral  shall  contain,  see  Kerr's  Cyc.  C.  C. 
P.  I  437  and  note. 

$  8W.  IF  THE  DEFENDANT  OMITS  TO  SET  UP  COUK- 
TEBCLAIM*    If  the  defendant  omit  to  set  up  a  counterclaim 
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in  the  cases  mentioned  in  the  last  section,  neither  he  nor 
his  assignee  can  afterward  maintain  an  action  against  the 
plaintiff  therefor. 

History  I    Enacted  March   11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars.,  annotation. 

58  C.  356  (cited) ;  122  C.  195.  199,  K4  P.  732  (mlsclted  for  |  1856 
post). 

As  to  effect  of  defendant  omitting  to  set  up  counterclaim,  see 
Kerr's  Cyc.  C.  C.  P.  (  489  and  note. 

As  to  what  counterclaim  must  be,  see  Kerr's  Cyo.  C.  C.  P.  S  438 
and  note. 

§857.    WHEN   PLAINTIFF  MAT   DEIIUB  TO   ANSWEB. 

When  the  answer  contains  new  matter  in  avoidance,  or  con- 
stituting a  defense  or  a  counterclaim,  the  plaintiff  may,  at 
any  time  before  the  trial,  demur  to  the  same  for  insufficiency, 
stating  therein  the  grounds  of  such  demurrer. 

HtatoiTt    Enacted  March  11,  1872. 

58   C.   356    (cited). 

As  to  demurrer  to  answer,  generally,  see  Kerr's  Cyc.  C.  C.  P.  $  44."? 
and  note. 

As  to  when  plaintiff  may  demur  to  answer,  see  Kerr's  Cyc.  C.  C. 
P.  I  443  and  note. 

§868.  PROCEEDINGS  ON  DEHUBBEB.  The  proceed- 
ings on  demurrer  are  as  follows: 

1.  If  tlie  demurrer  to  the  complaint  is  sastainedy  the  plain- 
tiff may,  within  such  time,  not  exceeding  two  days,  as  the 
court  allows,  amend  his  complaint; 

2.  If  the  demurrer  to  a  complaint  Is  oyerruledy  the  defend- 
ant may  answer  forthwith; 

3.  If  the  demurrer  to  an  answer  Is  sustained,  the  defendant 
may  amend  his  answer  within  such  time,  not  exceeding  two 
days,  as  the  court  may  allow; 

4.  If  the  demurrer  to  an  answer  is  OTermled,  the  action 
must  proceed  as  if  no  demurrer  had  been  interposed. 

Htotorri    Bnacted  March  11,  1872. 
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See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

68  C.  356  (cited) ;  109  C.  616.  617,  42  P.  158  (construed  with  |  850 
ante  and  S  872  post);  135  C.  4,  6,  6,  66  P.  868  (construed  with  ||  871, 
872,  874  post).  * 

As  to  amendments  of  court  and  effect  of  demurrer,  see  Kerr's  Cyc. 
C.  C.  P.  f  472  and  note. 

As  to  proceed in£:8  after  determination  of  issue  of  law.  see  Kerr's 
Cyc.  C.  C.  P.  ii  472,  636  and  notes. 


§  8S8.  AMENDMENT  OF  PLEADINGS.  Either  party  may, 
at  any  time  before  the  conclusion  of  the  trial,  amend  any 
pleading;  but  if  the  amendinent  Is  made  after  the  Issue,  and 
it  appears  to  the  satisfaction  of  the  court,  by  oath,  that  an 
adjournment  Is  necessary  to  the  adverse  party  in  consequence 
of  such  amendment,  an  adjournment  must  be  granted.  The 
court  may  also,  in  its  discretion,  when  an  adjournment  will 
by  the  amendment  be  rendered  necessary,  require  as  a  COB- 
dltlon  to  the  allowance  *of  such  amendment  made  after  issue 
joined,  the  payment  of  costs  to  the  adverse  party,  to  be  fixed 
by  the  court,  not  exceeding  twenty  dollars.  The  court  may 
also,  on  such  terms  as  may  be  Just,  and  on  payment  of  costs, 
relieve  a  iwrty  from  a  Judgment  by  default  taken  against  him 
by  his  mistake,  inadvertence,  surprise,  or  excusable  neglect, 
but  the  application  for  such  relief  must  be  made  within  ten 
days  after  notice  of  the  entry  of  the  judgment  and  upon  an 
affidavit  showing  good  cause  therefor. 

HIatonri  Enacted  March  11,  1872,  re-enactment  of  I  580  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901. 
Stats,  and  Amdts.  1900-1,  p.  160,  act  held  unconstitutional,  see 
history,  §5  ante;  amendment  re-enacted  March  18,  1906,  Stats, 
and  Amdts.  1906,  p.  254. 

See  Kerr's  Cyc.  C.  C.  P.  for  24  pars,  annotation. 

5S  C.  356  (cited);  74  C.  341,  344,  15  P.  849.  850  (construed  and 
applied);  76  C.  230,  231,  233,  17  P.  198  (applied);  75  C.  253.  255,  17  P. 
195  (referred  to);  97  C.  523.  525.  32  P.  575  (referred  to);  109  C.  336, 
388.  41  P.  1095  (referred  to);  120  C.  612,  514.  52  P.  808  (referreci  to); 
127  C.  46.  48.  59  P.  296  (applied);  133  C.  319.  320,  65  P.  742,  978  (con- 
strued). 

As  to  amendments  of  pleadings  by  court — Enlarging  time  to  plead 
and  relieving  from  Judgments,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  S  473 
and  note. 
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Same — ^Adjournment  -  because  of. — Bee  Kerr's  Cyc.  C.  G.  P.  1874 
subd.  2  and  note. 

As  to  power  of  courts  of  record  to  relieve  from  judgment  taken 
by  surprise,  excusable  neglect,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  f  473 
and  note. 

As  to  when  court  may  of  its  own  motion  postpone  trial,  see  Kerr*s 
Cyc.  C.  C.  P.  {  874  and  note. 

§  860.  ANSWER  OR  DEHURRER  TO  AMENDED  PLEAD- 
1N(]1»S.  When  a  pleading  is  amended,  the  adverse  party  may 
answer  or  demur  to  it  within*  such  time,  not  exceeding  two 
days,  as  the  court  may  allow. 

HUtoi7<    Enacted  Karch  11,  1872. 

58   C.    356    (cited). 

As  to  time  to  plead,  see  Kerr's  Cyr.  C.  C.  P.  8  432  and  note. 


CHAPTER   IV. 

PROVISIONAL  RKMEDIKS  IN  JUSTICES*  COURTS. 

Article  1.     Arrest  and  Ball,  ff  861-865. 
II.      Attachment,  |{  866-869. 
111.     Claim   and   Delivery    of   Personal   Property,   S  870. 

ARTICM3    I. 

ARREST  AND  BAIL. 

I  861.     Order  of  arrest  and  arrest  of  defendant. 

I  862.     Affidavit  and  undertaking  for  order  of  arrest. 

S  863.     A  defendant  arrested  must  be  taken  before  the  justice 

immediately. 
I  864.     The  officer  must  give  notice  to  the  plaintiff  of  arrest. 
I  865.     The  officer  must  detain  the  defendant. 

§  861.  ORDER  OF  ARREST  AND  ARREST  OF  DEFEND- 
ANT. An  order  to  arrest  the  defendant  may  be  indorsed  on 
a  summons  issued  by  the  Justice,  and  the  defendant  may  be 
arrested  thereon  by  the  sheriff  or  constable,  at  the  time  of 
serving  the  summons,  and  brought  before  the  Justice,  and 
there  detained  until  duly  discharged,  in  the  following  cases: 
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1.  In  an  action  far  the  reeoTery  of  money  or  damages  on  a 

cause  of  action  arising  upon  contract,  express  or  Implied, 
when  the  defendant  Is  about  to  depart  from  the  state,  with 
intent  to  defraud  his  creditors; 

2.  In  an  action  for  a  fine  or  penalty^  or  for  money  or  prop- 
erty embezzled  or  fraudulently  misapplied,  or  converted  to 
his  own  use  by  one  who  received  it  in  a  fiduciary  capacity; 

3.  When  the  defendant  has  heen  gralHy  of  a  fraud  in  con- 
tracting the  debt  or  incurring  the  obligation  for  which  the 
action  is  brought; 

4.  When  the  defendant  has  removed^  concealed,  or  disposed 
of  Ids  property,  or  is  about  to  do  so,  with  intent  to  defraud 
his  creditors. 

But  no  female  can  be  arrested  in  any  action. 

Hlstoryt  Enacted  March  11,  1872.  founded  on  |  544  Practice 
Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

58  C.  856  (cited);  86  C.  70,  71.  26  P.  528,  529  (construed  and 
applied). 

As  to  arrest  and  bail  in  civil  actions,  see  Kerr's  Cyc.  C.  C.  P. 
fS  478-504  and  notes. 

As  to  issuing  mesne  and  final  process  from  Justice's  court  to  any 
part  of  county,  see  Kerr's  Cyc.  C.  C.  P.  II  94,  106  and  notes. 

As  to  territorial  extent  of  civil  jurisdiction  of  Justices  in  town- 
ships, see  Kerr's  Cyc.  C.  C.  P.  1 106  and  note. 

As  to  territorial  extent  of  Jurisdiction  of  Justices  of  city  and 
county,  see  Kerr's  Cyc.  C.  C.  P^  I  94  and  note. 

As  to  what  proceediniFB  are  to  be  had  when  complaint  is  amended, 
see  Kerr's  Cyc.  C.  C.  P.  I  432  and  note. 

§  B«2.    AFFIDAVIT  AND  UNDERTAKING  FOR  ORDER  OF 

ARREST.  Before  an  order  for  an  arrest  can  be  made,  the 
party  applying  must  prove  to  the  satisfaction  of  the  justice 
by  the  affidavit  of  himself,  or  some  other  person,  the  facts 
upon  which  the  application  is  founded.  The  plaintiff  must 
also  execute  and  deliver  to  the  Justice  a  written  undertaking 
in  the  sum  of  three  hundred  dollars,  with  sufficient  sureties, 
to  the  effect  that  the  plaintiff  will  pay  all  costs  that  may  be 
adjudged  to  the  defendant,  and  all  damages  which  he  may 
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sustain  by  reason  of  the  arrest,  if  the  same  be  wrongful,  or 
without  sufficient  cause,  not  exceeding  the  sum  specified  in 
the  undertaking. 

Hlmtoryt  Enacted  March  11,  1872,  re-enactment  of  |  545  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1878-4,  p.  834. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

58  C.  356  (cited);  95  C.  63,  74,  30  P.  301  (miscited  for  §863  Civ. 
Code);  144  C.  314,  321,  77  P.  942  (erroneously  cited  for  |  863  C.  C). 

As  to  construction  of  this  section,  see  Kerr's  Cyc.  C.  C.  P.  S  S61 
and  note  par.  2. 

As  to  requisites  of  undertakings  or  bonds  mentioned  In  this  code, 
see  Kerr's  Cyc.  C.  C.  P.  |  1057  and  note. 

As  to  what  an  affidavit  to  obtain  an  order  for  arrest  in  civil  action 
must  contain,  see  Kerr's  Cyc.  C.  C.  P.  f  481  and  note. 

That  security  must  be  given  by  plaintiff  before  order  of  arrest  is 
made,  see  Kerr's  Cyc.  C.  C.  P.  I  482  and  note. 

§  863.  A  D£F£NDAIKT  ARRESTED  MUST  BE  TAKEN  BE- 
FORE  THE  JUSTICE  IMMEDIATELY.  The  defendant  imme- 
diately upon  being  arrested,  must  be  taken  to  the  office  of  the 
justice  who  made  the  order,  and  if  he  is  absent  or  unable  to 
try  the  action,  or  if  it  appears  to  him  by  the  affidavit  of  defend- 
ant that  he  is  a  material  witness  in  the  action,  the  officer 
must  immediately  take  the  defendant  before  another  Justice 
of  the  township  or  city,  if  there  is  another,  and  if  not,  then 
before  the  Justice  of  an  adjoining  township,  who  must  take 
Jurisdiction  of  the  action,  and  proceed  thereon,  as  if  the 
summons  had  been  issued  and  the  order  of  arrest  made  by 
him. 

Hlstoryi  Snacted  March  11,  1872,  re-enactment  of  S  646  Prac- 
tice Act. 

95  C.  63,  74  (erroneously  cited  for  C.  C),  30  P.  301  (correct  cita- 
tion); 144  C.  814,  321  (erroneously  cited  for  C.  C),  77  P.  942  (correct 
citation). 

$864.  THE  OFFICEB  MUST  9ITE  NOTICE  TO  THE 
PLAIITTIFF  OF  ARREST.  The  officer  making  the  arrest  must 
immediately  give  notice  thereof  to  the  plaintiff,  or  his  attorney 
or  agent,  and  Indorse  on  the  summons,  and  subscribe  a  certifl- 
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cate,  stating  the  time  of  serving  the  same,  the  time  of  the 
arrest,  and  of  his  giving  notice  to  the  plaintiff. 

Hiflftonri  Enacted  March  11,  1872,  re-enactment  of  I  647  Prac- 
tice Act. 

58  C.  356  (cited). 

As  to  construction  of  this  section,  see  Kerr's  Cyc.  C.  C.  P.  I  S61, 
note  par.  2. 

f  865.    THE  OFFICER  MUST  DETAIN  THE  DEFENDANT. 

The  officer  making  the  arrest  must  keep  the  defendant  in 
custody  until  he  is  discharged  by  order  of  the  Justice. 

Blstoryt  Enacted  March  11.  1872.  re-enactment  of  |  548  Prac- 
tice Act. 

B$  C.  856  (cited);  86  C.  70.  71,  26  P.  528,  529  (construed  and 
applied). 

As  to  construction  of  this  section,  see  Kerr's  Cyc.  C.  C.  P.  i  861, 
note  par.  2. 


ARTICLE  II. 

ATTACHMBNT. 

i  866.     Writ  of  attachment  shall  issue  upon  affidavit. 
S  867.     Undertaking  on  attachment  must  be  required. 
I  868.     Writ  of  attachment,  to  whom  directed. 
i  869.     Certain  proylslons  apply  to  all  attachments  in  Justices' 
courts. 

§866.    WRIT    OF    ATTACUJKENT    SHALL   ISSUE    UPON 

AFFIDAVIT.    A  writ  to  attach  the  property  of  the  defendant 

^Ss^must  be  Issued  by  the  justice  at  the  time  of,  or  after,  issuing 

^N^  summons,  on  receiving  an  affidavit  by  or  on  behalf  of  the 

^   plaintiff,  showing  the  same  facts  as  are  required  to  be  shown 

x^    by  the  affidavit  specified  in  section  five  hundred  and  thlrty- 

\    eight. 

Hlst€»iTi  Bnacted  March  11,  1872,  founded  on  If  651,  552  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1.  p.  169,  act  held  unconstitutional,  see 
iiistory,  I  5  ante;  amended  March  22,  1907,  Stats,  and  Amdts.  1907, 
p.  880,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  467. 
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See'Kerr*8  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

Code  ■ectloD.— 68  C.  8B6  (cited);  122  C.  144.  146,  148.  64  P.  600 
(construed). 

Praetlce  Act  S§  551,  662. — 23  C.  86,  90  (referred  to):  34  C.  641, 
646  (applied). 

As  to  affidavit  in  attachment,  see  3  PI.  &  Pr,  3-27;  3  Encyn.  of  I>. 
208;  31  Li.  422-428;  5  Cent.  Big.  col.  420,  {{  204-350;  2  Decen.  Dig.  p. 
1543,  8S  77-127. 

As  to  attachment  in  general,  see  Kerr's  Cyc.  C.  C.  P.  §}  537-560 
and  notes;  also  ante  S8  587-659  and  notes;  31  Cent  Dig.  coL.  1212. 
ii  280-294. 

As  to  territorial  extent  of  civil  Jurisdiction  of  Justices'  courts  In 
townships,  see  Kerr's  Cyc.  C.  C.  P.  9  106  and  note. 

As  to  territorial  extent  of  jurisdiction  of  justices'  courts  of  city 
and  county,  see  Kerr's  Cyc.  C.  C.  P.  §  94  and  note. 

As  to  writ  of  attachment,  see  3  PI.  &  Pr.  38-53;  3  Bncyo.  of  L. 
208:  6  Cent  Dig.  col.  586,  |S  388-451;  2  Deren.  Dig.  p.  1566.  |i  140-158. 


§  867.    UNDERTAKING  ON  ATTACHMENT  MUST  BE  HE- 

QUIBED.  Before  issuing  the  writ,  the  Justice  must  [1] 
require  a  written  undertaking  on  the  part  of  the  plaintiff, 
[8]  with  two  or  more  sufficient  sureties,  [8]  in  a  sum  not  less 
than  fifty  nor  more  than  three  hundred  dollars,  [4]  to  the  effect 
that  if  the  defendant  recovers  Judgment,  the  plaintiff  will  pay 
[a]*  all  costs  that  may  be  awarded  to  the  defendant,  and 
[b]  all  damages  which  he  may  sustain  by  reason  of  the 
attachment,  not  exceeding  the  sum  specified  in  the  undertak- 
ing. At  any  time  after  the  issuing  of  the  attaehment,  but  not 
later  than  five  days  after  notice  of  its  levy,  the  defendant  may 
except  to  the  sufficiency  of  the  sureties.  If  he  fails  to  do  so, 
he  is  deemed  to  have  waived  all  objections  to  them.  When 
excepted  to  they  must  justify  in  the  manner  and  within  the 
time  provided  in  section  five  hundred  and  thirty-nine,  other- 
wise the  justice  must  order  the  writ  of  attachment  vacated. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  with  addi- 
tions of  I  653  Practice  Act  as  amended  1858  (Stats.  1868,  p.  132) 
and  1860;  amended  by  Code  Commission,  Act  March  8.  1901, 
Stats,  and  Amdts.  1900-1,  p.  169,  act  held  unconstitutional,  see 
history,  8  6  ante;  amended  March  22,  1907,  Stats,  and  Amdts. 
1907,  p.  880,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  468. 
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See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  aj&notation. 
58  C.  356  (cited). 

Praetiee  Act  1053 34  C.  641.  646  (cited). 

As  to  undertalcing  on  attachment,  see  Kerr's  Cyc.  C.  C.  P.  I  539 
note:  3  Pi.  &  Pr.  28-38;  3  Encyc.  of  L.  207;  45  L.  334;  52  L.  54;  62  L. 
442;  64  L.  605;  5  Cent.  Vig.  col.  554,  H  361-387;  2  Decen.  Dig.  p.  1662, 
if  128-139. 

§  868.    lYRlT  OF  ATTACHMENT,  TO  >VHOM  DIRECTED. 

The  writ  may  be  directed  to  the  sheriff  or  any  constable  of 
the  county  in  which  such  justice  court  is  situate,  and  must 
require  him  to  attach  and  safely  keep  all  the  property  of  the 
defendant  within  his  county,  not  exempt  from  execution,  or 
so  much  thereof  as  may  be  sufficient. to  satisfy  the  plaintiff's 
demand,  the  amount  o!  which  must  be  stated  in  conformity 
with  the  complaint,  unless  the  defendant  give  him  security, 
by  the  undertaking  of  two  sufficient  sureties.  In  an  amount 
sufficient  to  satisfy  such  demand,  besides  costs;  in  which 
case,  to  take  such  undertaking. 

Seyeral  writs  may  be  Issued  at  the  same  time  to  the  sheriffs 
of  different  counties;  provided,  that  where  a  writ  of  attach- 
ment issued  by  a  justice  of  the  peace  is  to  be  served  out  of 
the  county  in  which  It  was  Issued,  the  writ  of  attachment 
shall  have  attached  to  it  a  certificate  under  seal,  by  the 
county  clerk  of  such  county,  to  the  effect  that  the  person  issu- 
ing the  same  was  an  acting  justice  of  the  peace  of  said  county, 
at  the  date  of  the  writ. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  f  6^4  Prac- 
tice Act;  amended  March  18,  19.05,  Stats,  and  Amdts.  1905,  p.  208. 

58  C.  356  (cited). 

As  to  whom  writ  of  attachment  must  be  directed,  and  what  to 
state,  see  Kerr's  Cyc.  C.  C.  P.  $  540  and  note. 

Writ  of  attachment — ^As  to  execution  of — Levy  of. — See  3  PI.  &  Pr. 
54-59;  5  Cent.  Dig.  col.  642,  15  460-481;  col.  675.  18  492-504;  2  Decen. 
Dig.  p.  1572,  II 162-166;  p.  1677,  |  170. 

Same — ^Return  of.— See  3  PI.  &  Pr.  62-64;  20  A.  S.  808;  5  Cent. 
Dig.  p.  1662.  II  318-329. 

f  99$.  CERTAIN  PBOYISIONS  APPLY  TO  ALL  ATTACH- 
MENTS  IN  JUSTICES'  COURTS.    The  sections  of  this  code 
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from  section  five  hundred  and  forty-one  to  section  five  hun- 
dred and  fifty-nine,  both  inclusive,  are  applicable  to  attach- 
ments issued  in  Justices*  courts,  the  word  "  constable  "  being 
substituted  for  the  word  "  sheriff/'  whenever  the  writ  is 
directed  to  a  constable,  and  the  word  "  justice  "  being  substi- 
tuted for  the  word  "  judge." 

Hlatoryi    Enacted  March  11,  1872,  re-enactment  of  {  656  Prac- 
tice Act. 

58  C.  356  (cited). 

As  to  attachment  of  property,  see  Kerr's  Cyc.  C.  C.  P.  SS  541-559 
and  notes. 


ARTICLE  III. 

CLAIM  AND  DELIVERY  OP  PERSONAL  PROPERTY. 

i  870.     How  claim  and  delivery  enforced. 

§  870.    HOW  CLAIM  AND  DELIYEBY  ENFORCED.    In  an 

action  to  recover  possession  of  personal  property,  the  plain- 
tiff may,  at  the  time  of  issuing  summons  or  at  any  time  there- 
after before  answer,  claim  the  delivery  of  such  property  to 
him;  and  the  sections  of  this  code  from  section  five  hundred 
and  ten  to  section  five  hundred  and  twenty-one,  both  inclusive, 
are  applicable  to  such  claim  when  made  in  justices'  courts,  the 
powers  therein  given  and  duties  Imposed  on  sheriffs  being 
extended  to  constables,  and  the  word  "  justice  "  substituted  for 

"  judge." 

Hbitoryi    Enacted  March  11,  1872. 


As  to  claim  and  delivery  of  personal  property,  see  Kerr's  Cyc.  C. 
C.  P.  ({  510-520  and  notes,  also  ante  S  510-520  and  notes. 
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CHAPTER  V. 

JUDGMENT  BY  DEFAULT  IN  JUSTICES*  COURTS. 

i  871.    Judgment  when  defendant  fails  to  appear. 
I  872.     Judgment  against  defendant  on  demurrer. 

I87L  JUDGMENT  WHEN  DEFENDANT  FAILS  TO  AP- 
PEAB.  If  the  defendant  fail  to  appear,  and  to  answer  or 
demur  within  the  time  specified  in  the  summons,  then,  upon 
proof  of  service  of  summons,  the  following  proceedings  must 
be  had : 

1.  If  the  action  is  based  npon  a  contract,  and  is  for  the 

recovery  of  money,  or  damages  only,  the  court  must  render 
judgment  in  favor  of  plaintiff  for  the  sum  specified  in  the 
summons. 

2.  In  all  otiier  actions  the  court  must  hear  the  evidence 
offered  by  the  plaintiff,  and  must  render  judgment  in  his  favor 
for  such  sum  (not  exceeding  the  amount  stated  in  the  sum- 
mons) as  appears  by  such  evidence  to  be  just. 

HIstoryt  Enacted  March  11,  1872;  amended  April  8.  1876, 
Code  Amdts.  1876-6.  p.  100;  March  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  113. 

See  Kerr'B  Cyc.  C.  C.  P.  for  7  para,  annotation. 

59  C.  490,  493  (referred  to);  66  C.  636,  638,  6  P.  737  (cited);  74  C. 
341,  844,  15  P.  849.  850  (default  occurs  when);  135  C.  4.  5.  66  P.  868 
(conBtrued  with  |  858  and  Si  872.  874) ;  5  C.  A.  133.  136.  137,  89  P. 
870  (doea  not  direct  judgment  by  default  to  be  entered  within  any 
prescribed  time). 

As  to  judgment  of  default,  generally,  see  Kerr's  Cyc.  C.  C.  P.  S  ^85 
and  note. 

Same — In  higher  courts,  see  Kerr's  Cyc.  C.  C.  P.  i  473  and  note. 

As  to  relief  from  judgment  of  justice  of  peace  taken  against  party 
by  mistake,  surprise,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  I  869,  note  pars. 
7-24. 

SS78.  JUBCIHENT  AC^AINST  DEFEIfDANT  ON  DEMUR- 
BEB.    In  the  following  cases  the  same  proceedingB  must  be 
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had,  and  Judgment  must  be  rendered  in  like  manner,  as  if  the 
defendant  had  failed  to  appear  and  answer  or  demnr: 

1.  If  the  eorapUlBt  has  been  aneaded,  and  the  defendant 
fails  to  answer  it  as  amended,  within  the  time  allowed  hy  the 
court; 

2.  If  the  demurrer  to  the  eompiaint  is  oremiled,  and  the 
defendant  fails  to  answer  at  once; 

3.  If  the  demurrer  to  the  answer  Is  sustainedy  and  the  de- 
fendant fails  to  amend  the  answer  within  the  time  allowed  by 
the  court. 

HijitofTi    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

58  C.  356  (cited) ;  109  C.  616,  617.  42  P.  158  (construed  with  H  850. 
858  ante) ;  135  C.  4.  5,  66  P.  868  (construed  with  SS  858,  871  ante  and 
f  874  post). 

Am  to  proceediners  on  demurrer,  see  ante  S  858. 


CHAPTER  VI. 

TIME  OF  TRIAL  AND  POSTPONEMENTS  IN  JUSTICES' 

COURTS. 

i  873.     Time  when  trial  must  be  commenced. 
I  874.     When  court  may,  of  its  own  motion,  postpone  trial. 
I  875.     Postponement  by  consent. 
I  876.     Postponement  upon  application  of  a  party. 
S  877.     No  continuance  for  more  than  ten   days  to   be  grrantcd, 
unless  upon  filing  of  undertaking:. 

I  878.  TIME  WHEN  TRIAL  MC8T  BE  COMMENCED.  Un- 
less postponed,  as  provided  in  this  chapter,  or  unless  trans- 
ferred to  another  court,  the  trial  of  the  action  must  commence 
at  the  expiration  of  one  hour  from  the  time  specified  in  the 
notice  mentioned  In  section  eight  hundred  and  fifty,  and  the 
trial  must  be  continued,  without  adjournment  for  more  than 
twenty-four  hours  at  any  one  time,  until  all  the  Issues  therein 
are  disposed  of. 

Blatoryt  Enacted  March  11,  1872;  amended  April  3,  1876,  Code 
Amdts  1875-6,  p.  100. 
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See  Kerr's  Cyc.  C.  C.  P.  for  4  para,  annotation. 

58  C.  356  (cited):  92  C.  431.  432.  28  P.  579.  580  (construed):  97  C. 
523.  526,  32  P.  575  (construed):  118  C.  274,  276,  50  P.  430  (referred  to). 

§  874.  WHEN  COUBT  MAY,  OF  ITS  OWN  MOTION,  POST- 
PONE TRIAL.  The  court  may,  of  its  own  motion,  postpone 
the  trial: 

1.  For  not  exceeding  one  day,  if,  at  the  time  fixed  by  law  or 
by  an  order  of  the  court  for  the  trial,  the  court  is  engaged  in 
the  trial  of  another  action; 

2.  For  not  exceeding  two  days,  if,  by  an  amendment  of  the 
pleadings,  or  the  allowance  of  time  to  make  such  amendment 
or  to  plead,  a  poctponement  is  rendered  necessary; 

3.  For  not  exceeding  three  days,  if  the  trial  is  upon  issues 
of  fact,  and  a  jury  has  been  demanded. 

Htotoryt    Snacted  March  11.  1872. 

See  Kerr's  Cyc.  C   G.  P.  for  6  pars,  annotation. 

58  C.  356  (cited);  135  C.  4,  6,  7.  66  P.  868  (construed  with  ante 
li  858,   871,   872). 

As  to  amendment  of  pleadings,  see  Kerr's  Cyc.  C.  C.  P.  5  859 
and   note. 

As  to  motion  to  postpone  a  trial  for  absence  of  testimony,  and 
requisites  thereof,  see  Kerr's  Cyc.  C.  C.  P.   5  595  and  note. 

As  to  proceedings  on  demurrer,  see  Kerr's  Cyc.  C.  C.  P.  S  858 
and   note. 

That  costs  may  be  Imposed  as  condition  of  contlnuanco,  see 
Kerr's  Cyc.  C.  C.  P.   { 1029  and  note. 

§87&  POSTPONEMENT  BY  CONSENT.  The  court  may, 
by  consent  of  the  parties,  given  in  writing  or  in  open  court, 
postpone  the  trial  to  a  time  agreed  upon  by  the  parties. 

Hliitoryt    Kn acted  March  11,  1872. 

58  C.  356  (cited). 

As  to  arrest  and  ball,  see  Kerr's  Cyc.  C.  C.  P.  §  487  et  seq. 
and  notes. 

f87e.  POSTPONEMENT  UPON  APPLICATION  OF  A 
PABTT.  The  trial  may  be  postponed  upon  the  application  of 
either  party,  for  a  period  not  exceeding  four  months: 

685 


§  876  CODE  OF  CIVIL  PROCEDURE.  [Pt.Il,Tlt.XI. 

1.  The  party  making  the  application  must  proTe,  by  his  own 

oath  or  otherwise,  that  he  cannot,  for  want  of  material  testi-. 
mony,  which  he  expects  to  procure,  safely  proceed  to  trial,  and 
must  show  in  what  respect  the  testimony  expected  is  material, 
and  that  he  has  used  due  diligence  to  procure  It,  and  has  been 
unable  to  do  so; 

2.  If  the  application  l8  on  the  part  of  the  plaintiff,  and  the 
defendant  is  under  arrest,  a  postponement  for  more  than  three 
hours  discharges  the  defendant  from  custody,  but  the  action 
may  proceed,  notwithstanding,  and  the  defendant  is  subject  to 
arrest  on  execution,  in  the  same  manner  as  if  he  had  not  been 
discharged; 

3.  If  the  application  is  on  the  part  of  a  defendant  under 
arrest,  before  it  can  be  granted  he  must  execute  an  under- 
taking, with  two  or  more  sufficient  sureties,  to  be  approved 
by,  and  in  a  sum  to  be  fixed  by,  the  justice,  to  the  effect  that 
he  will  render  himself  amenable  to  the  process  of  the  court 
during  the  pendency  of  the  action,  and  to  such  as  may  be 
issued  to  enforce  the  judgment  therein;  or  that  the  sureties 
will  pay  to  the  plaintiff  the  amount  of  any  judgment  which  he 
may  recover  in  the  action,  not  exceeding  the  amount  specified 
in  the  undertaking.  On  filing  the  undertaking  specified  in  this 
subdivision,  the  justice  must  order  the  defendant  to  be  dis- 
charged from  custody; 

4.  The  party  making  the  application  mnst,  if  required  by  the 
adverse  party,  consent  that  the  testimony  of  any  witness  of 
such  adverse  party,  who  is  in  attendance,  may  be  then  taken 
by  deposition  before  the  justice,  and  that  the  testimony  so 
taken  may  be  read  on  the  trial,  with  the  same  effect,  and  sub- 
ject to  the  same  objections,  as  if  the  witness  was  produced;  but 
the  court  may  require  the  party  making  the  application  to 
state,  upon  affidavit,  the  evidence  which  he  expects  to  obtain; 
and  if  the  adverse  party  thereupon  admit  that  such  evidence 
would  be  given,  and  that  it  be  considered  as  actually  given  on 
the  trial,  or  offered  and  overruled  as  improper,  the  trial  must 
not  be  postponed. 

History t   Enacted  March  11,  1872. 

58  C.  356  (cited), 
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§  877.  KO  CONTINUAHCE  FOB  MORS  THAV  TEK  BAYS 
TO  BE  GBANTED,  UNLESS  UPON  FIUNO  OF  UNDEBTAK- 
ING.  No  adjournment  must,  unless  by  consent,  be  granted 
for  a  period  longer  than  ten  days,  upon  the  application  of 
either  party,  except  upon  condition  that  such  party  file  an 
undertaking,  in  an  amount  fixed  by  the  justice,  with  two  sure- 
ties, to  be  approved  by  the  justice,  to  the  effect  that  they  will 
pay  to  the  opposite  party  the  amount  of  any  Judgment  which 
may  be  recovered  against  the  party  applying,  not  exceeding 
the  sum  specified  in  the  undertaking. 

Hlatoryt  Enacted  March  11,  1872,  re-enactment  of  S  585  Prac- 
tice Act. 

58  C.  356  (cited). 


CHAPTER  VII. 
TRIALS  IN  JUSTICES'  COURTS. 

f  878.     Issue  defined,  and  the  different  kinds. 

f  879.     Issue  of  law,  how  raised. 

i  880.     Issue  of  fact,  how  raised. 

fi  881.     Issue  of  law,  how  tried. 

S  882.     Issue  of  fact,  how  tried. 

I  883.     Jury,  how  waived. 

1 884.     Either   party    falling   to    appear,    trial    may    proceed    at 

request  of  other  party. 
S  885.     Challenges  to  jurors. 

I  886.     Manner  of  pleading  a  written  instrument. 
f  887.     If  a  copy  of  an  instrument  be  filed,  the  signatures  will 

be  deemed  admitted,  unless  denied  under  oath. 

S  878.    ISSUE  DEFINED,  AND  THE  DIFFERENT  KINDS. 

Issues  arise  upon  the  pleadings  when  a  fact  or  conclusion  of 
law  is  maintained  by  the  one  party  and  is  controverted  by  the 
other.    They  are  of  two  kinds: 

1.  Of  law;  and, 

2.  Of  fact. 

HlMtoryi    £nacted  March  11,  1872. 

58  C.  356  (cited). 

As    to    cases    in    which    Judgrment    may    be    had    upon    failure    of 
defendant  to  answer,  see  Kerr's  Cyc.  C.  C.  P.  S  585. 

Compare  this  and  next  four  sections  with  §§  585-592  ante. 
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§  879.  ISSUES  OF  LAW,  HOW  BAI8B9.  An  issue  of  law 
arises  upon  a  demurrer  to  the  complaint  or  answer,  or  to 
some  part  thereof. 

HUtoryt    Enacted  March  11,  1872. 

f  8  C.  356  (cited). 

See  Kerr'B  Cyc.   C.   C.  P.   |  878  and  note. 

8  880.  ISSUE  OF  FACT,  HOW  RAISED.  An  Issue  of  fact 
arises: 

1.  Upon  a  material  allegation  In  the  complaint  controverted 
by  the  answer;  and, 

2.  Upon  new  matter  In  the  answer,  except  an  issue  of  law  is 
Joined  thereon. 

History t    Enacted  March  11,  1872. 

58  C.  356  (cited). 

See  Kerr'B  Cyc.  C.  C.  P.  f  878  and  note. 

§881.  ISSUE  OF  LAW,  HOW  TRIED.  An  issue  of  law 
must  be  tried  by  the  court. 

History s    Enacted  March  11,  1872. 

58  C.  356  (cited). 

As  to  issue  of  law,  how  tried,  see  Kerr's  Cyc.  C.  C.  P.  |  591 
and  note. 

I  883.  ISSUE  OF  FACT,  HOW  TRIED.  An  issue  of  fact 
must  be  tried  by  a  Jury,  unless  a  Jury  is  waived,  in  which  case 
It  must  be  tried  by  the  court. 

History:  Enacted  March  11,  1872,  founded  on  {  593  Practice 
Act. 

58  C.  356  (cited\ 

As  to  issue  of  fact,  how  tried,  and  as  to  disposition  of  both 
issues  of  law  and  fact,  see  Kerr's  Cye.-C.  C.  P.  8  592  and  note. 

§  888.    JURY,  HOW  WAITED.    A  Jury  may  be  waived: 

1.  By  consent  of  parties,  entered  in  the  docket; 

2.  By  a  failure  of  either  party  to  demand  a  jury  before  the 
commencement  of  the  trial  of  an  issue  of  fact; 
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2.  By  the  faihure  •t  either  party  to  appear  at  the  time  fixed 
for  the  trial  of  an  issue  of  fact. 

■totoryi  Enacted  March  11.  1872,  founded  on  I  587  Practice 
Act. 

58  C.  356  (cited). 

Ab  to  when  and  how  trial  by  Jury  may  be  waived,  see  Kerr's 
Cyc.  C.  C.  P.  i  631  and  note. 

§881^  EITHEB  PABTY  FAILING  TO  APPEAR,  TRIAL 
MAT  PBOOBRD  AT  REQURST  OF  OTHER  PARTY.  If  either 
party  falls  to  appear  at  the  time  fixed  for  trial,  the  trial  may 
proceed  at  the  request  of  the  adverse  party. 

History s    Enacted  March  11,  1872. 

See  Kerr'fi  Cyc.   C.   C.  P.   for  2  pars,   annotation. 

5»  C.  356   (cited);  63  C.  435.   436   (cited). 

As  to  how  parties  may  bring  issue  to  trial,  see  Kerr's  Cyc. 
C.  O.  P.  1 694  and  not«. 

§8B6.  CHALLEITGES  TO  JURORS.  The  challenges  are 
either  peremptory  or  for  cause.  Each  party  is  entitled  to 
three  pei'emptory  challenges.  Either  party  may  challenge  for 
cause  on  any  grounds  set  forth  in  section  six  hundred  and  two. 
Challeni^es  for  cause  must  be  tried  by  the  justice. 

Hls^ovyi  ;Biiaeted  March  11^  1872.  subatantial  re-enactment  of 
i  590  Practice  Act. 

58  C.  356  (cited). 

As  to  irround  of  challenge  in  superior  court,  see  Kerr's  Cyc. 
C.   C.    P.   I  602  and  note. 

That  each  party  in  superior  court  is  entitled  to  three  peremptory 
challenges. — See  Kerr's  Cyc.  C.  C.  P.  |  601  and  note. 

§88«.  MANKER  OF  PLEADING  A  WRITTEN  INSTRU- 
MENT. When  the  [1]  cause  of  action  or  [2]  counterclaim 
arises  upon  an  account  or  instrument  for  the  payment  of 
money  only,  the  court,  at  any  time  before  the  trial,  may,  by  an 
order  under  his  hand,  require  [S]  the  original  to  be  exhibited 
to  the  inspection  of,  and  [4]  a  copy  to  be  furnished  to,  the 
adverse  party,  at  such  time  as  may  be  fixed  In  the  order;  or, 
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16]  if  such  order  is  not  obeyed,  the  account  or  instrument 
cannot  be  given  in  evidence. 

History s  Enacted  March  11,  1872,  substantial  re-enactment  of 
i  576  Practice  Act. 

58  C.  356  (cited). 

As  to  demand  and  order  for  inspection  and  copy  of  book,  paper, 
etc.,  see  Kerr's  Cyc.  C.  C.  P.  I  1000  and  note. 

§S87.  IF  COPT  OF  AN  IKSTRUMENT  BE  FILED,  THE 
SI6NATUUE8  WILL  BE  DEEMED  ADMITTED,  UNLESS 
DENIED  UNDER  OATH.  If  the  [1]  complaint  of  the  plaintiff, 
or  [2]  the  answer  of  the  defendant,  contains  a  [a]  copy,  or 
[b]  consists  of  the  original  of  the  written  obligation  upon 
which  the  action  is  brought  or  the  defense  founded,  the  genu- 
ineness and  dae  execution  of  snch  Instminent  are  deemed  ad- 
mitted, unless  [1]  the  answer  denying  the  same  is  verified, 
or  [2]  unless  the  plaintiff,  within  two  days  after  the  service 
on  him  of  such  answer,  [a]  files  with  the  justice  an  affidavit 
denying  the  same,  and  [b]  serves  a  copy  thereof  on  the  de- 
fendant. 

Hlaioryi  Enacted  March  11,  1872,  re-enactment  of  §677  Prac- 
tice Act  as  amended  1854  (Stats.  1864,  p.  84);  amended  by  Code 
Commission.  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  169, 
act  held  unconstitutional,  see  history,  {  5  ante;  amended  March 
22.  1907,  Stats,  and  Amdts.  1907,  p.  880,  Kerr's  Stats,  and  Amdts. 
1906-7.  p.   468. 

58  C.  356  (cited). 

As  to  what  constitutes  complaint  in  Justice's  court,  see  Kerr's 
Cyc.  C.   C.   P.   S  853  and  note. 

That  copy  of  written  instrument  contained  in  complaint  is 
admitted,  unless  answer  is  verified. — See  Kerr's  C^c.  C.  C.  P. 
I  447   and   note. 

When  defense  is  founded  on  written  instrument,  which  written 
Instrument  is  set  out  in  answer,  its  execution  Is  to  he  considered 
admitted  imless  denied  by  plaintiff  under  oath. — See  Kerr's  Cyc. 
C.   C.   P.   §  448   and  note. 
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CHAPTER   VIII. 

JUDGMENTS    (OTHER    THAN    BY    DEFAULT)    IN    JUSTICES' 

COURTS. 

8  SSS.     Judg'ment  by  conf  eBson. 

S  890.     Jud^rment  of  dismissal  entered  without  prejudice,  when. 

S  891.     Judgment  upon  verdict. 

i  892.     Judgrment  after  trial  by  the  court. 

8  893.     Judgement  when  the  defendant  is  subject  to  arrest. 

8  894.     If   the   sum   found   due   exceeds   the   jurisdiction  .of    tlie 

justice,  the  excess  may  be  remitted. 
8  895.     Offer  to  compromise  before  trial. 
8  896.     Costs  must  be  included  in  the  judgrment. 
8  897.     Abstract  of  judgment. 
8  898.     Abstract   may   be   filed   and   docketed   in    county    clerk's 

office. 
8  899.     Effect  of  docketing:. 
f  900.     Judgment  not  a  lien  unless  abstract  is  recorded  in  the 

recorder's  office. 

§889.  JUDGMENT  BT  CONFESSION.  Judgments  upon 
confession  may  be  entered  up  In  any  justices'  court  specified 
In  the  confession. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  8  536  Prac- 
tice Act. 

58  C.  356  (cited). 

As  to  confession  of  judgrment  without  action,  see  Kerr's  Cyr. 
C.   C.    P.    88 1132-1135  and   notes. 

As  to  power  of  justice  of  peace  to  take  and  enter  JudKment  for 
recovery  of  money  upon  confession  of  defendant,  see  Kerr's  Cyc. 
C.  C.  P.  8  112  subd.  6  and  note. 

8  890.  JUDGMENT  OF  DISMISSAL  ENTERED  WITHOUT 
PBEJUDICE9  WHEN.  Judgment  that  the  action  be  dismissed, 
without  prejudice  to  a  new  action,  may  be  entered  with  costs, 
in  the  following  cases: 

1.  When  fhe  pUdntill  TOlantorily  dismisses  the  action  before 
it  is  finally  submitted;  or  fails  to  prosecute  the  action  to 
Judgment  with  reasonable  diligence;  provided  a  counterclaim 
has  not  b?en  mf^^,  or  affirmative  relief  sought  by  the  cross- 
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complaint  or  answer  of  the  defendant;  if  a  provisional  remedy 
has  been  allowed,  the  undertaking  must  thereupon  be  delivered 
by  the  justice  of  the  peace  to  the  defendant  who  may  have 
his  action  thereon; 

2.  When  he  falls  to  appear  at  the  time  specified  in   the 

summons,  or  at  the  time, to  which  the  action  has  been  post- 
poned, or  within  one  hour  thereafter; 

3.  When,  after  a  demurrer  to  the  complaint  hag  been  svs- 
talned,  the  plaintiff  falls  to  amend  it  within  the  time  allowed 
by  the  court; 

4.  When  the  action  is  brought  in  the  wrong  county,  or 

township,  or  city. 

Hlstoryi  Enacted  March  11,  1872.  re-enactment  of  §591  Prac- 
tice Act  with  addition  of  last  paragrraph;  amended  March  8,  1905, 
Stats,  and  Amdts.  1905,  p.  44. 

See  Kerr's  Cyc.   C.   C.  P.   for  7  pars,  annotation. 

97  C.  518,  522.  32  P.  571,  573  (applied):  106  C.  r.R9.  592,  593.  39 
P.  936  (construed);  141  C.  266,  267.  74  P.  853  (construed);  2  C.  A. 
629,   631,   84   P.   54    (referred   to). 

As  to  when  action  may  be  dismissed  or  nonsuit  entered,  see 
Kerr's   Cyc.   C.   C.   P.   {  581  and  note. 

§891.  JUDGMENT  UPON  VERDICT,  When  a  trial  by 
jury  has  been  had,  judgment  must  be  entered  by  the  justice, 
at  once,  in  conformity  with  the  verdict. 

History  I    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

Code  MectloB.— 68  C.  356  (cited);  68  C.  407,  411,  9  P.  720.  722 
<clted);  102  C.  177.   180,  36  P.   421   (cited). 

Practice  Act  S  694. — 41  C.  232,  233  (construed). 

Ab  to  entry  of  judgment — Effect  on  appeals,  see  Kerr's  Cyc. 
C.  C.  P.  I  939  and  note. 

Same — Must  be  made  within  twenty-four  hours,  see  Kerr's  Cyr. 
C.    C.   P.   §  664   and  note. 

As  to  judgment  of  Justice  of  peace,  see  28  L.  638-640. 

As  to  Justice's  liability  for  failure  to  enter  Judgment,  see  40 
A.   D.   386. 

As  to  time  In  which  appeal  may  be  taken  from  Judgment  of 
Justice's  or  police  court,  see  Kerr's  Cyc.  C.  C.  P.  i  974  and  note. 
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f  892.  JUDGMENT  AFTER  TRIAL  BT  THE  COURT.  When 
the  trial  Is  by  the  court,  Judgment  must  be  entered  within 
ten  days  after  the  submission. 

Htetorjrt  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sfon.  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  170,  act 
held  unconstitutional,  see  history,  f  5  ante;  amended  March  22, 
1907,  Stats,  and  Amdts.  1907,  p.  881,  Kerr's  Stats,  and  Amdhs. 
1906-7,  p.  468. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

68   C.   356   (cited);   88  C.   557,   559.   26  P.   366,   367    (construed);   97 

C.  523,  526,  32  P.  675  (construed);  102  C.  177,  180.  36  P.  421  (cited); 
U8  C.  274,  276,  50  P.  430  (referred  to);  133  C.  319.  320,  65  P.  742. 
978    (construed). 

As  to  Judgment  of  Justice  of  the  peace,  see  28  T^.  638-640. 

As  to  Justice's  liability  for  failure  to  enter  JudErment,   see  40  A. 

D.  386. 

That  Juderment  must  be  entered  within  twenty-four  hours,  etc. — 
See  Kerr's  Cyc.  C.  C.  P.  i  664  and  note. 

1898.  JUDGMENT  ^HEN  THE  DEFENDANT  IS  SUB- 
JECT  TO  ARREST.  The  judgment  of  a  Justice  of  the  peace 
must  be  entered  substantially  in  the  form  required  in  section 
six  hundred  and  sixty-seven,  and  where  the  defendant  is  snb- 
Jeet  to  arrest  and  imprisonment  thereon  the  fact  must  be 
stated  in  the  Judgment.  No  Judgment  shall  have  effect  for 
any  purpose  until  so  entered. 

Hiatoryi  Gnacted  March  11,  1872,  re-enactment  of  f  597  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  384;  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1. 
p.  170,  act  heid  unconstitutional,  see  history,  f  5  ante;  amended 
March  22,  1907,  Stats,  and  Anidts.  1907.  p.  881,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  468. 

58  C.  856  (cited). 

As  to  arrest  and  bail,  see  Kerr's  Cyc.  C.  C.  P.  i$  861,  865  and  notes. 

That  mesne  and  final  process  of  any  justice's  court  In  a  county 
may  be  Issued  to  and  served  in  any  part  of  the  county,  see  Kerr's 
Cyc.  C.  C.  P.  §  106  and  note. 

§  8M.  IF  THE  SUM  FOUITD  DUE  EXCEEDS  THE  JUBIS- 
DICTIOK  OF  THE  JUSTICE,  THE  EXCESS  MAT  BE  BE- 
MITTED.     When    the   amount   found    due   to   either   party 
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exceeds  the  sum  for  which  the  justice  is  authorized  to  enter 
judgment,  such  party  may  remit  the  excess,  and  judgment 
may  be  rendered  for  the  residue. 

Hlatoryt  Enacted  March  11,  1872,  re*enactment  of  {596  Prac- 
tlce  Act. 

See  Kerr's  Cyc.  C.  G.  P.  for  4  pars,  annotation. 

11  P.  128  (cited);  147  C.  106,  107.  81  P.  314  (referred  to). 

As  to  civil  jurisdiction  of  justices  of  peace  and  justices'  courts 
in  general,  see  Kerr's  Cyc.  C.  C.  P.  Ii  112,  114  and  notes. 

Same — ^Three  hundred  dollars'  limitations. — See  Kerr's  Cyc.  C.  C. 
P.  1 112  and  note. 


§  895.    OFFER  TO  COAIFROMISE  BEFORE  TRIAL.    If  the 

defendant,  at  any  time  before  the  trial,  offers,  in  writing,  to 
allow  judgment  to  be  taken  against  him  for  a  specified  sum, 
the  plaintiff  may  immediately  have  judgment  therefor,  with 
the  costs  then  accrued;  but  if  he  does  not  accept  such  offer 
before  the  trial,  and  fails  to  recover  in  the  action  a  sum 
in  excess  of  the  offer,  he  cannot  recorer  costs  incurred  after 
the  offer,  but  costs  must  be  adjudged  against  him,  and,  if 
he  recovers,  be  deducted  from  his  recovery.  The  offer  and 
failure  to  accept  It  cannot  be  given  in  evidence  nor  affect  the 
recovery,  otherwise  than  as  to  costs. 

History  I  Enacted  March  11,  1872,  re-enactment  of  I  696  Prac- 
tice Act;  amended  March  2,  1878.  Code  Amdts.  1877-8,  p.  108;  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  170,  act  held  unconstitutional,  see  history,  {  5  ante;  amended 
March  22,  1907,  Stats,  and  Amdts.  1907.  p.  881,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  468. 

58  C.  366   (cited). 

As  to  proceedlnsrs  on  offer  of  defendant  to  compromise  after  suit 
brought,  see  Kerr's  Cyc.  C.  C.  P.  fi  997  and  note. 

§  896.    COSTS  MUST  BE  INCLUDED  IN  THE  JUDGMENT. 

The  justice  must  tax  and  include  in  the  judgment  the  costs 
allowed  by  law  to  the  prevailing  party. 

Hlatoryi  Enacted  March  11,  1872,  founded  on  {698  Practice 
Act. 
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68  C.  356  (cited);  102  C.  177.  180,  36  P.  421  (referred  to  In  dls.  op. 
p.  180). 

As  to  costB,  see  Kerr's  Cyc.  C.  C.  P.  §|  1021-1039  and  notes. 

That  prevailing  party,  in  city  and  county  of  San  Francisco,  shall 
be  allowed,  under  |  6  of  act  approved  Feb.  9,  1866  (Stats.  1866,  p. 
66),  five  per  cent  on  amount  recovered. — See  Kerr's  Cyc.  C.  C.  P. 
1 1021  and  note. 

§897.  ABSTRACT  OF  JCBeMENT.  The  Justice,  on  the 
demand  of  a  party  in  whose  favor  judgment  is  rendered,  must 
give  him  an  abstract  of  the  judgment  in  substantially  the 
following  form  (filling  blanks  according  to  the  facts) : 

State  of  California,  county,  (or  city  and  county). 

,  plaintiff,  Y ,  defendant.    In  justices' 

court,  before  ,  justice  of  the  peace,   

township  (or  city,  or  city  and  county) ,  19. .  (insert- 
ing date  of  abstract).     Judgment  entered  for  plaintiff   (or 

defendant),  for  $ ,  on  the   day  of   I 

certify  that  the  foregoing  is  a  correct  abstract  of  a  judg- 
ment rendered  in  said  action  in  my  court or  (as 

the  case  may  be)   in  the  court  of  ,  justice  of  the 

peace,  as  appears  by  his  docket,  now  in  my  possession,  as 
his  successor  in  office ,  Justice  of  the  Peace. 

IfUrtoryi  Enacted  March  11,  1872;  amended  March  26,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  19. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

Code  seetton. — 52  C.  899,  401  (construed) ;  3  C.  A.  98,  100,  101, 
84  P.  437  (construed  in  connection  with  I  710). 

Practice  Act  i  5M>. — 26  C.  156  (construed) ;  27  C.  369,  371  (con- 
strued); 62  C.  399,  402  (construed). 

As  to  transcript  of  justice's  Judgment,  and  effect  of  QMng  same 
with  county  clerk,  see  2  L.  831. 

§898.  ABSTRACT  MAY  BE  FILED  AITB  DOCKETED  IX 
COUHTT  CLEB&'S  OFFICE*  The  abstract  may  be  filed  in 
the  office  of  the  county  clerk  of  the  county  in  which  the 
judgment  was  rendered,  and  the  judgment  docketed  in  the 
judgment  docket  of  the  superior  court  thereof.  The  time  of 
the  reeeipt  of  the  abstract  by  the  clerk  must  be  noted  by 
him  thereon,  and  entered  in  the  docket. 
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HUrtom  Enacted  March  11,  1872;  amended  March  26,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  20. 

58  C.  356   (cited). 

As  to  when  Judgment  lien  begins,  and  where  it  expires,  see  Kerr's 
Cyc.  C.  C.  P.  f  671  and  note. 

That  execution  may  Issue  on  Judgment  of  a  Justice's  court  at  any 
time  within  five  years,  see  Kerr's  Cyc.  C.  C.  P.  S  901  and  note. 

That  transcript  of  Judgment  may  be  filed  in  any  county  and  Judg- 
ment become  a  lien  there,  see  ante  %  674. 

§  89».  EFFECT  OF  DOCKETING.  From  the  time  of  dock- 
eting in  the  county  clerk's  office,  execution  may  be  issued 
thereon  by  the  county  clerk  to  the  sheriff  of  any  county  in 
the  state,  other  than  the  county  in  which  the  judgment  waa 
rendered,  in  the  same  manner  and  with  like  effect  as  if 
issued  on  a  Judgment  of  the  superior  court 

History  I  Enacted  March  11,  1872;  amended  March  26,  1880, 
Code  Amdts  1880   (C.  C.  P.  pt.),  p.  20. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

58  C.  356  (cited);  74  C.  106,  107,  16  P.  448  (applied). 

As  to  executions,  generally,  see  Kerr's  Cyc.  C.  C.  P.  |  681  and 
note. 

Same — From  Justices'  courts. — See  Kerr's  Cyc.  C.  C.  P.  II  901- 
905  and  notes. 

Same — In  civil  actions.— See  Kerr's  Cyc.  C.  C.  P.  SI  681-713% 
and  notes. 

As  to  sale  of  Judgment  debtor's  real  estate  in  satisfaction  of 
Judgment  rendered  by  Justice  of  the  peace,  see  Kerr's  Cyc.  C.  C. 
P.   I  904  and  note. 

As  to  when  Judgment  Hen  begins,  and  when  it  expires,  see  Kerr's 
Cyc.  C.  C.  P.  I  671  and  note. 

Power  to  recall  execution,  though  Issued  by  clerk. — See  Kerr's 
Cyc.  C.  C.  P.  I  901  and  note  par.  6. 

That  transcript  may  be  flied  in  any  county,  and  Judgment  become 
a  lien  there,  see  Kerr's  Cyc.  C.  C.  P.  §  674  and  note. 

§  »00.  JUDGMENT  NOT  A  LIEN  UNLESS  ABSTRACT  IS 
BEOORDED  IN  THE  RECORDER'S  OFFICE.  A  Judgment 
rendered  in  a  justice's  court  creates  no  lien  upon  any  lands 
of  the  defendant,  unless  such  an  abstract  is  filed  in  the  office 
X  of  the  recorder  of  the  county  in  which  the  lands  are  situated. 
X      When   so  filed,  and   from  the  time  of  filing  the  Judgment 
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becomes  a  lien  upon  all  the  real  property  of  the  Judgment 
debtor,  not  exempt  from  execution,  in  such  county,  owned  by 
him  at  the  time,  or  which  he  may  afterwards,  and  before  the 
Hen  expires,  acquire.  The  lien  continues  for  two  years, 
unless  the  judgment  be  previously  satisfied. 

Hlstoryt  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code  AmdtB.  1880  (C.  C.  P.  pt.),  p.  114. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

C^ode  0eetloii.-^2  C.  399,  401  (cited);  111  C.  484,  4R6,  44  P.  167 
(construed);  3  C.  A.  98.  100,  101,  84  P.  437  (difference  between  this 
section  and  S  710). 

Pmetftoe  Aet  { 5M 3     C.   A.   98,     100.   101,   84    P.    437     (change 

effected  by  codes). 

As  to  Hen — Creation  of.  see  Kerr's  Cyc.  C.  C.  I*,  fi  897  and  note 
pars.   3-6. 

Same — Eixtent  and  duration  of. — See  Kerr's  Cyc.  C.  C.  P.  I  674  and 
note. 

That  transcript  may  be  filed  in  any  county  and  judgment  become 
a  lien  there,  see  Kerr's  Cyc.  C.  C.  P.  I  674  and  note. 


CHAPTER   IX. 

EXECUTIONS  FROM  JUSTICES'  COURTS. 

i  901.     Execution  may  issue  at  any  time  within  Ave  years. 

f  901a.  Stay  of  execution  of  Judgment. 

f  902.     Execution,  contents  of. 

i  908.     Renewal  of  execution. 

f  904.     Duty  of  officer  receivinsr  execution. 

f  905.     Proceeding's  supplementary  to  execution. 

§  961.  EXECUTION  MAT  ISSUE  AT  ANT  TIME  WITHIN 
FIVE  YEABS.  Execution  for  the  enforcement  of  a  judg- 
ment of  a  justices'  court  may  be  issued  by  the  justice  who 
entered  the  judgment,  or  his  successor  in  office,  on  the  appli- 
cation of  the  party  entitled  thereto,  at  any  time  within  five 
years  from  the  entry  of  judgment. 

Hlsiorr<  Enacted  March  11,  1872,  re-enactment,  with  addi- 
tions, of  I  600  Practice  Act. 
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See  Kerr*8  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

Code  aectloB. — ^55  C.  531,  533  (referred  to);  3  C.  A.  80,  82,  84  P. 
443  (this  section  authorizes  a  justice,  of  the  peace,  but  not  the 
superior  court,  to  Issue  execution). 

Practice  Act  {  600. — 8  C.  513  (construed):  26  C.  156,  157  (cited). 

As  to  Issuance  of  execution,  see  Kerr's  Cyc.  C.  C.  P.  81  681-713% 
and  notes. 

As  to  Issuance  of  execution  after  Ave  years,  see  Kerr's  Cyc.  C.  C. 
P.  I  685  and  note. 

As  to  Issuance  of  execution  out  of  Justices'  court,  see  2  L.  831. 

As  to  territorial  extent  of  civil  Jurisdiction  of  Justices'  courts 
In  townships,  see  Kerr's  Cyc.  C.  C.  P.  §  106  and  note. 

As  to  territorial  Jurisdiction  of  Justices'  courts  in  cities  and 
counties,  see  Kerr's  Cyc.  C.  C.  P.  I  94  and  note. 

As  to  within  what  time  execution  may  issue,  see  Kerr's  Cyc. 
C.   C.   P.   8  681  and  note. 

Execution  may  be  recalled,  when. — See  Kerr's  Cyc.  C.  C.  P. 
8  899   and   note   par.   3. 

That  execution  must  issue  within  five  years,  see  Kerr's  Cyc. 
C.  C.  P.   8  899  and  note  par.  4. 


f  901a.  STAT  OF  EXECUTION  OF  JUDGMENT.  The  court, 
or  any  Justice  thereof,  may  stay  the  execution  of  any  judg- 
ment, including  any  judgment  in  a  case  of  forcible  entry  or 
unlawful  detainer,  for  a  period  not  exceeding  ten  days. 

HUtoryt  Enacted  June  14,  1906.  Stats,  and  Amdts.  1906,  p.  35. 
In  effect  Immediately. 

§  902.  EXECUTION,  CONTENTS  OF.  The  execution  must 
[1]  be  directed  to  the  sheriff  or  to  a  constable  of  the  county, 
and  [2]  must  be  subscribed  by  the  justice  and  [8]  bear  date 
the  day  of  its  delivery  to  the  officer.  It  [4]  must  intelligibly 
refer  to  the  judgment,  [a]  by  stating  the  names  of  the  parties, 
and  [b]  the  name  of  the  justice  before  whom,  and  [c]  of  the 
county  and  the  township  or  city  where,  and  [d]  the  time 
when  It  was  rendered;  [e]  the  amount  of  judgment.  If  it  be 
for  money;  and,  [f]  if  less  than  the  whole  Is  due,  the  true 
amount  due  thereon.  [5]  It  must  contain,  in  like  cases,  simi*> 
lar  directions  to  the  sheriff  or  constable,  as  are  required  by 
the  provisions  of  title  nine,  part  two,  of  this  code,  in  an 
execution  to  the  sheriff. 
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Hlatorjrx  Enacted  March  11,  1872,  re-enactment  of  i  601  Prac- 
tice  Act. 

See  Kerr's  Cyc.  C.  C.   P.  for  5  pars,  annotation. 

Code  ■e«ttoB^-82  C.  187,  188,  23  P.  43  (construed) ;  138  C.  644, 
647,   648,  649,  72  P.  168   (construed). 

PracUee  Act  1 601. — 17  C.  294,  297  (construed) ;  82  C.  187,  188. 
23  P.  43  (authority  of  constable  to  act  outside  of  his  township). 

Ab  to  who  may  issue  execution,  itJ  form  to  whom  directed,  and 
w^hat  it  shall  require,  see  Kerr's  Cyc.  C.  C.  P.  §  682  and  note. 

Constable  may  serve  execution  out  of  lii.s  township. — See  Kerr's 
Cyc.   C.  C.  P.   S  904  and  note  par.  3. 


§903.  RENEWAL  OF  EXECUTION.  An  execution  may, 
at  the  request  of  the  judgment  creditor,  be  renewed  before  the 
expiration  of  the  time  fixed  for  its  return,  by  the  word 
**  renewed,"  written  thereon,  with  the  date  thereof,  and  sub- 
scribed by  the  justice.  Such  renewal  has  the  effect  of  an 
ori^nal  issue,  and  may  be  repeated  as  often  as  necessary.  If 
an  execution  is  returned  unsatisfied,  another  may  be  after- 
ward issued. 

Hifitoryi    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
58  C.  356  (cited);  107  C.  386,  390.  40  P.  545  (applied). 

$90i*    DUTY    OF    OFFICEB    BECEIYING    EXECUTION. 

The  sheriff  or  constable  to  whom  the  execution  is  directed 
must  execute  the  same  in  the  same  manner  as  the  sheriff 
is  required  by  the  provisions  of  title  nine,  part  two,  of 
this  code,  to  proceed  upon  executions  directed  to  him;  and 
the  constable,  when  the  execution  is  directed  to  him,  is 
vested  for  that  purpose  with  all  the  powers  of  the  sheriff. 

ntutoryi  Enacted  March  11,  1872,  founded  on  9  602  Practice 
Act  as  amended  1854  (Stats.  1864,  p.  84). 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

Pnetlee  Act  §  603.— 17  C.  294,  297  (construed);  19  C.  145,  146 
(identity  of  provisions  for  enforcement  of  execution);  28  C.  122, 
123    (construed). 

As  to  how  writ  of  execution  is  executed,  see  Kerr's  Cyc.  C.  C. 
P.   i  691  and  note. 
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As  to  how  writ  of  execution  may  attach,  see  Kerr's  Cyc.  C.  C. 
P.    S  681   and  note. 

As  to  what  is  liable  to  be  seized  on  execution,  and  not  to  be 
affected  until  levy  is  made,  see  Kerr's  Cyc.  C.  C.  P.  1 688  and 
note. 

Service  of  writ  by  constable  outside  of  hia  township. — See  Kerr's 
Cyc.  C.  C.  P.  S  902  and  note  par.  3. 

§906.  PROCEEDINGS  SUPPLEMENTARY  TO  EXECU- 
TION.  The  sections  of  this  code,  from  seven  hundred  and 
fourteen  to  seven  hundred  and  twenty-one,  both  inclusive,  are 
applicable  to  justices'  courts,  the  word  "  constable "  being 
substituted,  to  that  end,  for  the  word  "  sheriff,"  whenever  the 
writ  is  directed  to  a  constable,  and  the  word  "  Justice  "  for 
"  judge."  If  the  judgment  debtor  does  not  reside  in  the  county 
wherein  the  judgment  was  entered,  an  abstract  of  the  judg- 
ment, in  the  form  prescribed  by  section  eight  hundred  and 
ninety-seven,  may  be  filed  In  the  office  of  the  justice  of  any 
town,  township,  or  city  wherein  the  defendant  resides,  and 
such  justice  may  issue  execution  on  such  judgment,  and  may 
take  and  exercise  such  jurisdiction  in  proceedings  supple- 
mental to  execution,  as  if  such  judgment  were  originally 
entered  in  his  court. 

History  I  Snacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  170,  act  held 
unconstitutional,  see  history,  S  6  ante;  amended  March  22,  1907, 
Stats,  and  Amdts.  1907,  p.  881,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  469. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

47  C.  181,  132  (referred  to);  133  C.  315,  317,  85  A.  S.  171.  65 
P.  622  (referred  to). 

As  to  contempts,  generally,  see  Kerr's  Cyc.  C.  C  P.  If  1209- 
1222  and  notes. 

As  to  proceedings  required  supplementar>'  to  the  execution,  see 
Kerr's  Cyc.  C.  C.  P.   Sf  714-721  and  notes. 
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CHAPTER    X. 

CONTEMPTS  IN  JUSTICES'   COURTS. 

I  906.     Contempts  a  justice  may  punish  for. 

I  907.     Proceedlngrs  for  contempts.     [When  committed  In  pres- 

QBce  of  court.] 
S  908.     Same.     [When  not  committed  In  presence  of  court.] 
i  909.     Punishments  for  contempts. 
I  910.     The  conviction  must  be  entered  in  the  docket. 

1906.    CONTEMPTS  A  JUSTICE  MAT  PUMSH  FOR.    A 

jastlce  may  punish  as  for  contempt,  persons  guilty  of  the 
following  acts,  and  no  other: 

1.  Disorderly,  contemptoons,  or  Insolent  l>eliaYior  toward 
the  justice  while  holding  court,  tending  to  interrupt  the  due 
course  of  a  trial  or  other  judicial  proceeding; 

2.  A  breach  of  the  peaee,  boisterous  eonduet,  or  riolent  dis- 
turbance in  the  presence  of  the  justice,  or  in  the  immediate 
vicinity  of  the  court  held  by  him,  tending  to  interrupt  the 
due  course  of  a  trial  or  other  judicial  proceeding; 

3.  Bisobedienee  or  reslstanee  to  the  execution  of  a  lawful 
order  or  process,  made  or  issued  by  him; 

4.  Disobedience  to  a  snbpceiia  duly  served,  or  refusing  to 
be  sworn  or  to  answer  as  a  witness; 

5.  Bescuing  any  person  or  property  In  the  custody  of  an 

officer  by  virtue  of  an  order  or  process  of  the  court  held  by 
him; 

6.  [Other  grounds  for  panishment.]  Any  of  the  acts  speci- 
fied in  subdivisions  four,  eight,  or  eleven,  of  section  twelve 
hundred  and  nine. 

HUrtorri  Bnacted  March  11,  1872,  re-enactment  of  i  616  Prac- 
tice Act;  amended  hy  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  170,  act  held  unconstitutional,  see  history, 
f  6  ante;  amended  March  22,  1907,  Stats,  and  Amdts.  1907,  p.  881, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  469. 
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58  C.  356   (cited). 

As  to  Incidental  powers  of  courts  respecting:  conduct  of  proceed- 
ings, see  Kerr's  Cyc.  C.  C.  P.  |9  128,  177-179  and  notes. 

As  to  i)ower  of  judicial  oflficers  concerning:  conduct  of  proceed- 
ings, see  Kerr's  Cyc.  C.  C.  P.   S  177  and  note. 

As  to  power  of  judicial  officers  to  punish  for  contempt,  see  Kerr's 
Cyc.  C.  C.  P.  1 178  and  note. 


§  907.  PROCEEDINGS  FOB  CONTEMPTS.  [WHEN  COM- 
MITTED  IN  PRESENCE  OF  COURT.]  When  a  contempt  Is 
committed  in  the  immediate  view  and  presence  of  the  justice, 
it  may  be  punished  summarily;  to  that  end  an  order  must 
he  made  reciting  the  facts  as  they  occurred,  and  adjudging 
that  the  person  proceeded  against  is  thereby  guilty  of  con- 
tempt, and  that  he  be  punished  as  therein  prescribed. 

HUtoryi  Enacted  Marcli  11,  1872,  re-enactment  of  first  por- 
tion of  I  617  Practice  Act. 

58  C.  356   (cited). 

That  contempt  committed  in  presence  of  court  may  be  punished 
summarily,  but  that  when  not  so  committed  affidavit  or  statement 
shall  be  made. — See  Kerr's  Cyc.  C.  C.  P.  f  1211  and  note. 

§  908.  SAME.  [WHEN  NOT  COITMITTED  IN  PRESENCE 
OF  COURT.]  When  the  contempt  is  not  committed  in  the 
immediate  view  and  presence  of  the  Justice*  a  warrant  of 
arrest  may  be  issued  by  such  justice,  on  which  the  person 
so  guilty  may  be  arrested  and  brought  before  the  justice 
immediately,  when  an  opportunity  to  be  heard  In  his  defense 
or  excuse  must  be  given.  The  justice  may,  thereupon,  dis- 
charge him,  or  may  convict  him  of  the  offense. 

History t  Enacted  March  11.  1872,  re-enactment  of  last  portion 
of  5  617  Practice  Act. 

2  C.  A.  529,  530,  84  P.  54  (erroneously  cited  for  S  980). 
That  warrant  of  attachment  may  issue  in  case  of  contempt,  or 
notice  to  show  cause,  see  Kerr's  Cyc.  C.  C.  P.  §  1212  and  note. 

§  909.  PUNISHMENTS  FOB  CONTEMPTS.  A  jusUce  may 
punish  for  contempts,  by  fine  or  imprisonment,  or  both;  such 
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fine  not  to  exceed,  in  any  case,  one  hundred  dollars,  and  such 
Imprisonment  one  day. 

Hlmtoryt    Enacted  March  11,  1872. 

58  C.  356   (cited);  47  C.  131,  132,  133  (construed). 

That  if  contempt  is  omission  to  perform  any  act,  person  may 
be  imprisoned  untU  performance. — See  Kerr's  Cyc.  C.  C.  P.  §  1219 
and  note. 


$»10.  THE  CONTICTION  MUST  BE  ENTERED  IN  THE 
DOCKET.  The  conviction,  specifying  particularly  the  offense 
and  the  judgment  thereon,  must  be  entered  by  the  Justice  in 
his  docket. 

Hlatoryt  Enacted  Marcli  11,  1872,  re-enactment  of  8  618  Prac- 
tice Act. 

58  C.  356   (cited). 


CHAPTER   XI. 

DOCKETS  OF  JUSTICES. 

S  911.     Docket,  what  to  contain. 

i  912.     Entries  therein  prima  facie  evidence  of  the  fact. 

f  913.     An  index  to  the  docket  must  be  kept. 

I  914.     Dockets  must  be  delivered   by  Justice  to   his   successor 

or  to  county  clerk. 
I  915.     Proceeding's   when   office  becomes   vacant  and   before   a 

successor  is  appointed. 
f  916.     A  Justice  may  issue  execution  or  other  process  upon  the 

docket  of  his  predecessor, 
f  917.     Successor  of  a  Justice,  who  shall  be  deemed. 
f  918.     Judge  to  designate  succeeding  Justice,  when. 


f  »11.  DOCKET,  WHAT  TO  CONTAIN.  Every  Justice  must 
keep  a  book,  denominated  a  "  docket,"  in  which  he  must 
enter : 

1.  The  title  of  every  action  or  proceeding. 

2.  The  object  of  the  action  or  proceeding;  and  if  a  sum  of 
money  be  claimed,  the  amount  thereof. 
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3.  The  date  of  the  snnunonsy  and  the  time  of  its  return; 
and  if  an  order  to  arrest  the  defendant  be  made,  or  a  writ 
of  attachment  be  issued,  a  statement  of  the  fact. 

4.  The  time  when  the  parties,  or  either  of  them,  appear, 

or  their  non-appearance,  if  default  be  made;  a  minute  of  the 
pleadings  and  motions;  if  in  writing,  referring  to  them;  if 
not  in  writing,  a  concise  statement  of  the  material  parts  of 
the  pleading. 

5.  Erery  adjovrnmeiit,  stating  on  whose  applloation  and  to 
what  time. 

« 

6.  The  demand  for  a  trial  by  Jury,  when  the  same  is  made, 
and  by  whom  mad^,  the  order  for  the  jury,  and  the  time 
appointed  for  the  return  of  the  jury  and  for  the  trial. 

7.  The  names  of  the  Jnrors  who  appear  and  are  sworn,  and 
the  names  of  all  witnesses  sworn,  and  at  whose  request. 

8.  The  yerdlct  of  the  Jnry,  and  when  received;  if  the  jury 
disagree  and  are  discharged,  the  fact  of  such  disagreement 
and  discharge. 

9.  The  Judgment  of  the  court,  specifying  the  costs  included 
and  the  time  when  rendered. 

10.  The  issuing  of  the  execution,  when  issued  and  to  whom ; 
the  renewals  thereof,  if  any,  and  when  made,  and  a  state- 
ment of  any  money  paid  to  the  justice,  when  and  by  whom. 

11.  The  receipt  of  a  notice  of  appeal,  if  any  be  given,  and 
of  the  appeal  bond,  if  any  be  filed. 

Hlfltoryt  Enacted  March  11.  1872,  re-enactment  of  |604  Prac- 
tice Act  as  amended  1855  (Stats.  1856,  p.  196);  amended  March 
24,  1874.  Code  Amdts.  1878-4,  p.  334. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

Code  MCtlon.— 74  C.  341.  345,  15  P.  849,  851  (referred  to);  85 
C.  134,  24  P.  721,  722  (cited);  124  C.  859,  360,  57  P.  149  (con- 
strued); 138  C.  485,  487.  65  P.  964  (construed);  152  C.  712.  715, 
93  P.  867  (entry  of  service  of  summons  Is  not  required);  5  C.  A. 
133.  136.  137.  89  P.  870  (subd.  4  of  this  section  and  I  912  provide 
for  ministerial  duties  simply  and  are  merely  directory). 

Practice  Act  §004.-34   C.   321,    326    (construed). 
As  to  Justices'  dockets,  see  Kerr's  Cyc.  C.  C.  P.  S  93  and  note; 
31  Cent.  Dig.  col.  1460.  SS  451-459. 
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§  91S.  ENTRIES  TUEJiEIN  PRIMA  FACIE  EVIDENCE  OF 
THE  FACT.  The  several  particulars  of  the  last  section  speci- 
fied must  be  entered  under  the  title  of  the  action  to  which 
they  relate,  and  (unless  otherwise  in  this  title  provided)  at 
the  time  when  they  occur.  Such  entries  in  a  justice's  docket, 
or  a  transcript  thereof,  certified  by  the  justice,  or  his  suc- 
cessor in  ofB.ce,  are  prima  facie  evidence  of  the  facts  so 
stated. 

HiMtoiTs  Enacted  March  11,  1872,  re-enactment  of  |  605  Prac- 
tice Act;  amended  March  26,  1880,  Code  Amdta.  1880  (C.  C.  P.  pt), 
p.  20. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

Cofie  He«tlon.— 85  C.  134.  24  P.  721,  722  (construed);  87  C.  629.  B31, 
25  P.  921  (applied);  115  C.  84,  86,  46  P.  870  (appUed);  124  C.  859. 
360.  57  P.  149  (construed);  162  C.  712.  715.  93  P.  867  (cited);  5  C.  A. 
133,  136,  89  P.  870  (entries  to  be  made  when). 

Pra^lee  Act  |  «05. — 34  C.  321.  326   (construed). 
Prima  facie  evidence  defined. — See  Kerr's  Cyc.  C.  C.  P.  S  1833  and 
note;  6  W.  &  P.  5549. 

i  91$.  AN  f mDEX  TO  THE  DOfKET  HUST  BE  KEPT.  A 

justice  must  keep  an  alphabetical  index  to  his  docket,  in 
which  must  be  entered  the  names  of  the  parties  to  each  judg- 
ment, with  a  reference  to  the  page  of  entry.  The  names  of 
the  plaintlfifs  must  be  entered  in  the  Index,  in  the  alphabetic 
cal  order  of  the  first  letter  of  the  family  name. 

Htatoryt  Enacted  March  11,  1872,  re-enactment  of  I  606  Prac- 
tice Act. 

58  C.  356  (cited). 

8  914.  DOCKETS  MUST  BE  DELIVEKED  BY  JUSTICE  TO 
HIS  Si;CCESSOR  OB  TO  COUNTY  CLERK.  Every  justice 
of  the  peace,  upon  the  expiration  of  his  term  of  office,  must 
deposit  with  his  successor  his  official  dockets  and  all  papers 
filed  in  his  office,  as  well  his  own  as  those  of  his  predeces- 
sors, or  any  other  which  may  be  in  his  custody  to  be  kept 
as  public  records. 

Htatoryt  Enacted  March  11,  1872,  re-enactment  of  flrst  half  of 
i  607   Practice   Act. 

58  C.  356  (cited). 
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§911^    PBOCEEDIITGS    WHEN    OFFICE    BECOMES    TA- 
CANT  AND  BEFORE  A  SUCCESSOR  IS  AFPOIITTED.    If  the 

office  of  a  justice  become  vacant  [1]  by  his  death  or  [2] 
removal  from  the  township  or  city,  or  otherwise,  before  his 
successor  is  elected  and  qualified,  the  docket  and  papers  in 
possession  of  such  justice  must  be  deposited  in  the  office  of 
some  other  justice  in  the  township,  to  be  by  him  delivered 
to  the  successor  of  such  justice.  If  there  is  no  other  justice 
in  the  township,  then  the  docket  and  papers  of  such  justice 
must  be  deposited  in  the  office  of  the  county  clerk  of  the 
county,  to  be  by  him  delivered  to  the  successor  in  office  of 
the  justice. 

Rtotoryi    Enacted   March    11,    1872,    re-enactment   with   addi- 
tions of  the  last  half  of  §  607  Practice  Act. 

58  C.  356  (cited). 


§  91«.  A  JUSTICE  MAY  ISSUE  EXECUTION  OR  OTHER 
PROCESS  UPON  THE  DOCKET  OF  HIS  PREDECESSOR. 

Any  justice  with  whom  the  docket  of  his  predecessor,  or  of 
any  other  justice,  is  deposited,  has  and  may  exercise  over 
all  actions  and  proceedings  entered  in  such  docket,  the  same 
jurisdiction  as  if  originally  commenced  before  him. 

In  case  of  the  creation  of  a  new  county,  or  the  change  of 
the  boundary  between  two  counties,  any  justice  into  whose 

hands  the  docket  of  a  justice  formerly  acting  as  such  within 
the  same  territory  may  come,  is,  for  the  purposes  of  this 
section,  considered  the  successor  of  such  former  justice. 

Hlatory:  Enacted  March  11.  1872,  re-enactment  of  f  608  Prac- 
tice  Act  as  amended  1855  (Stats.  1855,  p.  SOS). 

58  C.  356  (cited). 

§917.  SUCCESSOR  OF  A  JUSTICE,  WHO  SHALL  RE 
DEEMED.  The  justice  elected  to  fill  a  vacancy  is  the  suc- 
cessor of  the  justice  whose  office  became  vacant  before  the 
expiration  of  a  full  term.     When  a  full  term  expires,  the 
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same  or  another  person  elected  to  take  office  in  the  same 
township  or  city,  from  that  time  is  the  successor. 

HfaitoiTi  Enacted  March  11,  1872,  re-enactment  of  I  609  Prac- 
tice Act. 

68  C.  356  (cited). 

S918.  JUDGE  TO  DESIGNATE  SUCCEEDING  JUSTICE, 
WHEN. — ^When  two  or  more  justices  are  equally  entitled, 
under  the  last  section,  to  be  deemed  the  successors  in  office  of 
the  justice,  a  judge  of  the  superior  court  must,  by  a  certificate 
subscribed  by  him  and  filed  in  the  office  of  the  county  clerk, 
designate  which  justice  is  the  successor  of  a  justice  going 
out  of  office,  or  whose  office  has  become  vacant. 

Htotoryi  Enacted  March  11,  1872,  re-enactment  of  I  610  Prac- 
tice Act;  amended  March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  20. 

68  C.  366  (dted). 


CHAPTER  XII. 
GENERAL   PROVISIONS   RELATING  TO   JUSTICES'    GOURTa 

1 919.     Justices  may   issue  subpcenas   and   final  process   to  any 

part  of  the  county. 
I  920.     Blanks  must  be  filled  in  all  papers  issued  by  a  justice, 

except  subpoenas. 
I  921.     Justices   to  receive  all   moneys  collected  and  pay  same 

to  parties. 
1 922.     In    case   of   disability    of   justice,    another   Justice   may 

attend  on  his  behalf. 
I  923.     Justices  may  require  security   for  costs. 
f  924.     Who  entitled  to  costs. 

i  925.     What  provisions  of  code  applicable  to  Justices'  courts. 
i  926.     Deposit  of  money  In  lieu  of  undertaklngr. 

§919.  JUSTICES  MAY  ISSUE  SUBPCENAS  AND  FINAL 
PBOCESS  TO  ANY  PART  OF  THE  COUNTY.  Justices  of  the 
peace  may  issue  subpoenas  in  any  action  or  proceeding  in 
the  courts  held  by  them,  and  final  process  on  any  judgment 
recovered  therein,  to  any  part  of  the  county. 
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Hlntoryt  Enacted  March  11,  1872.  re-enactment  of  S  619  Prac- 
tice Act. 

58  C.  356  (cited). 

As  to  territorial  extertt  of  civil  Jurisdiction  of  Justices  of  peace 
in  townships,  see  Kerr's  Cyc.  C.  C.  P.  SS  105,  106  and  notes. 

As  to  territorial  extent  of  Jurisdiction  of  Justices'  courts  of  cities 
and  counties,  see  Kerr's  Cyc.  C.  C.  P.  §  94  and  note. 


§920.  BLANKS  MUST  BE  FILLED  IN  ALL  PAPERS  IS- 
SUED  BY  A  JUSTICE,  EXCEPT  SUBP(ENAS.  The  sum- 
mons, execution,  and  every  other  paper  made  or  issued  by  a 
justice,  except  a  subpoena,  must  be  issued  without  a  blank 
left  to  be  filled  by  another,  otherwise  It  is  void. 

Hl«toryi  Enacted  March  11,  1872,  re-enactment  of  J  611  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
138  C.  644,  647,  649,  650,  72  P.  168  (referred  to). 
As  to  filliner  blanks  in  written  instruments,  see  13  A.  D.  069-671; 
1  L.  648;  6  L.  649;  19  L.  729. 

§921.  JUSTICES  TO  RECEIVE  ALL  MONEYS  COL- 
LECTED AND  PAY  SAME  TO  PARTIES.  Justices  of  the 
peace  must  receive  from  the  sheriff  or  constables  of  their 
county,  all  moneys  collected  on  any  process  or  order  issued 
from  their  courts  respectively,  and  must  pay  the  same,  and 
all  moneys  paid  to  them  in  their  official  capacity,  over  to  the 
parties  entitled  or  authorized  to  receive  them,  without  delay. 

Hlntoryi  Enacted  March  11,  1872,  re-enactment  of  I  633  Prac- 
tice Act;  amended  March  26,  1880.  Code  Amdts.  1880  (C.  C.  P.  pt), 
p.  20. 

Pmetlce  Act  11  688.— 25  C.  585,  638  (referred  to). 

§  922.  IN  CASE  OF  DISABILITY  OF  JUSTICE,  ANOTHER 
JUSTICE  MAY  ATTEXD  IN  HIS  BEHALF.  In  case  of  the 
sickness  or  other  disability  or  necessary  absence  of  a  justice, 
another  Justice  of  the  same  county  may,  at  his  request,  attend 
In  his  behalf,  and  thereupon  Is  vested  with  the  power  and 
may  perform  all  the  duties  and  Issue  all  the  papers  or  pro- 
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cess  of  the  absent  Justice.  In  case  of  a  trial  the  proper 
entry  of  the  proceedings  before  the  attending  justice,  sub- 
scribed by  him,  must  be  made  in  the  docket  of  the  justice 
before  whom  the  summons  was  returnable.  If  the  case  is 
adjourned,  the  justice  before  whom  the  summons  was  re- 
turned may  resume  jurisdiction. 

Hlntoryi  Enacted  March  11,  1872,  re-enactment  of  §  612  Prac- 
tice Act:  amended  March  13,  1909.  Stats,  and  Amdts.  1909,  ch. 
212. 

5S  C.  356  (cited). 

§  928.    JUSTICES  MAT  REQUIRE  SECURITY  FOR  COSTS. 

Justices  may  in  all  cases  require  a  deposit  of  money  or  an 
undertaking,  as  security  for  costs  of  court,  b'efore  issuing  a 
summons. 

HIiitorTs  Enacted  March  11.  1872»  re-enactment  of  S  634  Prac- 
tice Act. 

58  C.  356  (cited). 

As  to  payment  of  fees  to  justices  in  cities  and  counties,  see 
Kerr's  Cyc.  C.  C.  P.  §  91  and  note. 


§  924.  WHO  ENTITLED  TO  COSTS.  The  prevailing  party 
in  the  justices'  courts  is  entitled  to  costs  of  the  action,  and 
also  of  any  proceedings  taken  by  him  in  aid  of  an  execution, 
issued  upon  any  judgment  recovered  therein. 

In  ftctloDD  for  the  recovery  of  wages  for  labor  performed, 
the  court  shall  add,  as  part  of  the  "costs,  in  any  judgment 
recovered  by  the  plaintiff,  an  attorney's  fee*  not  exceeding 
twenty  per  cent  of  the  amount  recovered. 

Illatoryt  Enacted  March  11,  1872,  re-enactment  of  {  631  Prac- 
tice Act  as  amended  1854  (Stats.  1854.  p.  84)  and  1855  (Stats. 
1855.  p.  250):  amended  March  24.  1874,  Code  Amdts.  1873-4,  p.  335; 
amended  February  28,  1907,  Stats,  and  Amdts.  1907,  p.  69,  Kerr's 
Stats,  and  Amdts.   1906-7,  p.  469. 

58  C.  356  (cited). 

That  costs  may  be  included  in  judgment. — See  ante  ft  896. 
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§92&  WHAT  PBOYISIONS  OF  CODE  APPLICABLE  TO 
JUSTICES'  COUBTS.  Justices'  courts  being  courts  of  pecu- 
liar and  limited  jurisdiction,  only  those  provisions  of  this 
code  which  are,  in  their  nature,  applicable  to  the  organiza- 
tion, powers,  and  course  of  proceedings  in  justices'  courts,  or 
which  have  been  made  applicable  by  special  provisions  In  this 
title,  are  applicable  to  justices'  courts  and  the  proceedings 
therein. 

Hlstoryi  Enacted  March  11,  1872,  founded  on  |  603  Practice 
Act  as  amended  1854  (Stats.  1854,  p.  84). 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

47  C.  130,  133  (construed);  74  C.  341,  343.  15  P.  849.  850  (construed): 
114  C.  871.  373,  46  P.  177  (referred  to);  2  C.  A.  529,  531,  84  P.  54 
(referred  to);  3  C.  A.  SO,  82,  84  P.  443  (construed  with  S  685  ante  as 
not  authorizing  independent  action  on  Justices'  court  judgment  after 
expiration  of  limit  prescribed  In  S  336). 

As  to  civil  Jurisdiction  of  Justices  of  the  peace  in  Justices'  courts, 
in  general,  see  Kerr's  Cyc.  C.  C.  P.  ||  112-114  ante. 

As  to  punishment  of  contempt  in  justice's  court,  see  Kerr's  Cyc. 
C.  C.  P.  8  909  and  note. 

That  if  contempt  is  omission  to  perform  any  act,  the  person  may 
be  Imprisoned  until  performance,  see  Kerr's  Cyc.  C.  C.  P.  I  1219 
and  note. 

§  920.    DEPOSIT  OF  MONEY  IN  LIEU  OF  UNDEBTAKINO. 

In  all  civil  cases  arising  in  justices*  courts,  wherein  an 
undertaking  is  required  as  prescribed  in  this  code,  the  plain- 
tiflf  or  defendant  may  deposit  with  said  justice  a  sum  of 
money  in  United  States  gold  coin  equal  to  the  amount  required 
by  the  said  undertaking,  which  said  snm  of  money  shall  be 
taken  as  security  in  place  of  said  undertaking. 

HUtoryi  Enacted  February  26,  1878,  Code  Amdts.  1877-8, 
p.  103. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

147  C.  172.  173,  174,  81  P.  401  (construed);  148  C.  741,  742,  743.  83 
P.  1074  (construed  in  connection  with  amendment  of  1880  to  i  978 
post,  as  not  being  repealed). 
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TITLE  Xn. 

PROCEEDINGS   IN   CIVIL  ACTIONS   IN   POLICE   COURTS. 

I  929.  How  commenced. 

I  930.  Summons  must  Issue  on  flllngr  complaint. 

S  9S1.  Defendant  may  plead  orally  or  In  writiner. 

I  932.  Trial  by  jury,  when  defendant  Is  entitled  to. 

i  933.  Proceedlngrs  to  be  conducted  as  in  Justices'  courts. 

1929.  HOW  COMMENCED.  Civil  actions  in  police  courts 
are  commenced  by  filing  a  complaint,  setting  forth  the  vio- 
lation of  the  ordinance  complained  of,  with  such  particulars 
of  time,  place,  and  manner  of  violation  as  to  enable  the 
defendant  to  understand  distinctly  the  character  of  the  vio- 
lation complained  of,  and  to  answer  the  complaint.  The  ordi- 
nance may  be  referred  to  by  its  title.  The  complaint  must  be 
verified  by  the  oath  of  the  party  complaining,  or  of  his  attor- 
ney or  agent. 

Hlvtoryt  Enacted  March  11,  1872,  re-enactment  of  f  636  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

56  C.  143,  148  (construed);  68  C.  356  (cited)i 

As  to  civil  practice  In  police  court,  see  Kerr*fi  Pocket  Pol.  C. 
f  4482. 

As  to  general  and  exclusive  Jurisdiction  of  police  court,  see  Kerr*s 
PoelKet  Pol.  C.  I  4427. 

As  to  when  Justice  of  the  peace  may  act  as  police  judge,  sec 
Kerr'M  Poeket  Pol.  C.  f  4428. 

1 9S0.    SUMMONS  MUST  ISSUE  ON  FILING  COMPLAINT. 

Immediately  after  filing  the  complaint,  a  summons  must  be 
issued,  directed  to  the  defendant,  and  returnable  either  imme- 
diately or  at  any  time  designated  therein,  not  exceeding  four 
days  from  the  date  of  its  issuing. 

Hljitoryt  Enacted  March  11,  1872.  re-enactment  of  I  687  Prac- 
tice Act. 

56  C.  143,  148  (referred  to);  58  C.  356  (cited);  127  C.  538.  540.  59 
P.  986  (misclted). 

As  to  Jurisdiction  of  police  court  over  action  to  recover  a  flne, 
forfeiture  or  penalty,  see  Kerr's  Cyc.  C.  C.  P.  f  929  and  note. 
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§  981.  DEFENDANT  MAT  PLEAD  ORALLY  OK  IN  WRIT- 
ING. On  the  return  of  the  summons,  the  defendant  may 
answer  the  complaint.  The  answer  may  be  oral  or  in  writing, 
and  immediately  thereafter  the  case  must  be  tried,  unless,  for 
good  cause  shown,  an  adjournment  is  granted. 

Illatoryi  Enacted  March  11,  1872,  re- enactment  of  §688  Prac- 
tice Act. 

56  C.  143,  148   (referred  to);  58  C.  356   (cited). 

As  to  Jurisdiction  of  police  court  over  action  to  recover  a  fine, 
forfeiture  or  penalty,  see  Kerr's  Cyc.  C.  C.  P.  I  929  and  note. 

§932.  TRIAL  BY  JURY,  WHEN  DEFENDANT  IS  EN- 
TITLED TO.  In  all  actions  for  violation  of  an  ordinance, 
where  the  fine,  forfeiture,  or  penalty  imposed  by  the  ordi- 
nance is  less  than  fifty  dollars,  the  trial  must  be  by  the 
court.  In  actions  where  the  fine,  forfeiture,  or  penalty  im- 
posed by  the  ordinance  is  over  fifty  dollars,  the  defendant 
is  entitled  to  a  trial  by  jury. 

Hlatoryi  Enacted  Marcli  11,  1872.  re-enactment  of  f  639  Prac- 
tice  Act. 

56  C.  143.  148  (referred  to);  58  C.  356  (cited). 

As  to  Jurisdiction  of  police  court  over  action  to  recover  fine, 
forfeiture  or  penalty,  see  Kerr's  Cyc.  C.  C.  P.  t  929  and  note. 

§933.  PROCEEDINGS  TO  BE  CONDUCTED  AS  IN  JUS- 
TICES'  COURTS.  All  proceedings  in  civil  actions  in  police 
courts  must,  except  as  in  this  title  otherwise  provided,  be 
conducted  in  the  same  manner  as  civil  actions  in  Justices' 
courts. 

Hliitoryi  Enacted  March  11,  1872,  re-enactment  of  §641  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

51  C.  499.  600  (applied);  56  C.  143,  148  (con.strued);  58  C.  356 
(cited);  95  C.  378.  380,  30  P.  562  (construed). 

As  to  jurisdiction  of  police  court  over  action  to  recover  fine, 
forfeiture  or  penalty,  see  Kerr's  Cyc.  C.  C.  P.  ft  929  and  note. 

As  to  transfer  of  cause  from  police  court  to  superior  court,  sec 
Kerr's  Cyc.  C.  C.  P.  ii  838  note  par.  32. 

As  to  when  a  Justice  of  tlie  peace  may  act  as  police  Judsre,  see 
Kerr*a  Pocket  Pol.  C.  f  4428. 
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TITLE  XIII. 

OP  APPEALS  IN  CIVIL  ACTIONS. 

Chapter  I.     Appeals  In  General,  If  936-969. 

II.     Appeals  to  Supreme  Court,  H  963-971. 
III.     Appeals  to  Superior  Courts,  ||  974-980. 

CHAPTER    I. 
APPEALS   IN   GENERAL. 

$  936.     Judgment  and  orders  may  be  reviewed. 

S  937.     Orders  made   out   of   court,    without   notice,  may   be   re- 
viewed by  the  judge. 

f  938.     Party  aggrieved  may  appeal.     Names  of  parties. 

f  989.     Within  what  time  appeal  may  be  taken. 

{  940.     Appeal,  how  taken. 

i  941.     Undertaking  or  deposit  on  appeal. 

f  941a.  Appeals,    alternative    method. 

I  941b.  Notice  of  appeal,  what  to  contain. 

i  941c.  Effect  of  appeal. 

i  942.     Undertaking  on  appeal  from  a  money  Judgment. 

i  943.     Appeal  from  a  Judgment  for  delivery  of  documents. 

1 944.     Appeal   from   a   Judgment   directing   the   execution    of   & 
conveyance,  etc. 

I  945.     Undertaking  on  appeal  concerning  real  property. 

I  946.     Stay   of   proceedings.      The   security    on    appeal    may    be 
limited  in  the  case  of  an  executor,  etc. 

i  947.     Undertaking  may  be  in  one  instrument  or  several. 

f  948.     Justification  of  sureties  on  undertaking  on  appeal. 

1949.     Stay  of  proceedings  in  court  below;   exceptions. 

i  950.     What  papers  to  be  used  on  an  appeal  from  the  Judgment. 

f  951.     What  papers  used  on  appeals  from  orders,  except  orders 
granting  or  refusing  new  trials. 

1 952.     What   papers   to   be   used   on   an   appeal    from   an   order 
granting  or  refusing  a'hew  trial. 

I  953.     Copies  and  undertakings,  how  certified. 

I  953a.  Preparation  of  papers  on  appeal,  notice  to  county  clerk. 

I  958b.  Undertaking  to  pay  cost  of  transcript. 

f  958c,  Clerk  to  transmit  tne  prepared  record  on  appeal. 

f  954.     When  an  appeal  may  be  dismissed.     When  not. 

{  955.     Effect  of  dismissal. 
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I  956.     What  may  be  reviewed  on  appeal  from  judgrment. 

i  957.     Remedial  powers  of  an  appellate  court. 

I  958.     On   judgrment   on   appeal,   remlttur   must  be   certified   to 

the  clerk  of  the  court  below. 
S  959.     Provisions  of  this  chapter  not  applicable  to  appeals  to 

superior  courts. 

§936.  JUDGMENT  AND  ORDERS  MAY  BE  RETIEWED. 

A  judgment  or  order,  in  a  civil  action,  except  when  expressly 
made  final  by  this  code,  may  be  reviewed  as  prescribed  In 
this  title,  and  not  otherwise. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  S33  of 
Practice  Act  as  amended  1864,  Stats.  1854,  p.  84. 

See  Kerr's  Cyc.  C.  C.  P.  for  26  pars,  annotation. 

Code  section.— 54  C.  519,  520  (cited);  61  C.  191,  194  (applied);  68 
C.  326,  338,  9  P.  187  (construed);  72  C.  192,  13  P.  475  (cited);  84  C. 
7.  9,  24  P.  147,  148  (cited);  84  C.  486,  488,  24  P.  119,  120  (construed); 
90  C.  323,  327,  27  P.  186,  187  (applied) ;  119  C.  437,  439,  440,  51  P.  626 
(cited) ;  133  C.  107,  108,  65  P.  124  (cited) ;  73  P.  185,  186  (erroneously 
cited  for  §938);  140  C.  356,  73  P.  1064  (cited  by  mistake  for  |963); 
26  F.  337,  389  (distinction  as  to  judfirments  final  as  to  subject-matter 
and  final  as  to  courts  rendering  them). 

Practice  Act  {  338.-3  C.  247,  249  (referred  to) ;  8  C.  297,  300,  68 
A.  D.  323  (construed);  24  C.  334,  336  (applied);  29  C.  460,  462  (cited). 

As  to  appeal  after  enforcing  or  accepting  benefits  from  judgment, 
see  13  A.   D.  548. 

As  to  appeal  by  defendant  after  payment  or  compliance  with 
Judgment,  see  13  A.  D.  549. 

As  to  appeal  from  consent  Judgments,  see  13  A.  D.  547. 

As  to  appeal  from  satisfied  Judgment,  see  45  A.  S.  271. 

As  to  constitutionality  of  statutes  abridging  right  of  appeal,  see 

5  A.  C.  860. 

As  to  waiver  of  appeal,  see  13  A.  D.  546. 

As  to  what  may  be  appealed  from,  see  1  A.  C.  260;  5  A.  C.  176; 

6  A.  C.  100;  9  A.  C.  631;  10  A.  C.  38;  10  A.  C.  142. 

As  to  who  may  appeal,  and  from  what  decisions,  see  1  L.  67; 
10  L.  288;  13  L..  745;  19  L.  842;  28  L.  627;  63  L.  97;  66  L.  864;  2  Cent. 
Dig.  col.  818,  if  100-1017;  1  Decen.  Dig.  p.  862,  If  24-168. 

§987.  OBDERS  MADE  OUT  OF  COUBT,  THTHOUT  NO- 
TICE, MAY  BE  REVIEWED  BT  THE  JUDGE.  An  order 
made  out  of  court,  without  notice  to  the  adverse  party,  may 
be  vacated  or  modified,  without  notice,  by  the  Judge  who  made 
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it;  or  may  be  vacated  or  modified  on  notice,  in  the  manner 
in  which  other  motions  are  made. 

Hlatonri  Enacted  March  11,  1872,  re-enactment  of  f  334  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats. 
and  Amdts.  1900-1,  p.  171,  act  held  unconstitutional,  see  history. 
I  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

Code  MetloB^-48  C.  398,  401,  9  P.  646,  648  (cited);  72  C.  270.  271. 
272.  273,  275,  276.  13  P.  690,  691,  692,  693  (construed);  72  C.  549,  552, 
14  P.  613.  614  (construed  and  applied);  145  C.  565,  571.  572,  79  P. 
171  (applied);  150  C  147,  152.  88  P.  715  (this  section  is  applicable 
only  to  such  orders  as  a  court  or  judge  has  power  to  make  without 
notice);  4  C.  A.  604.  609,  88  P.  734  (intendments  in  favor  of  judg- 
ment vacating  order). 

Prmctlee  Act  |  SS4.— 9  C.  18,  19  (applied);  12  C.  440.  448  (con- 
strued and  applied);  38  C.  385,  390,  391  (construed);  72  C.  270,  273,  276, 
18  P.  690  (corresponds  to  code  section). 

As  to  orders,  generally,  see  Kerr's  Cyc.  C.  C.  P.  IS  1003  et  se<i. 
and  notes. 

S9S8.    PABTT  AGGBIEYED  MAY  APPEAL.    NAMES  OF. 

PARTIES.  Any  party  aggrieved  may  appeal  in  the  cases 
prescribed  in  this  title.  The  party  appealing  is  known  as 
the  appellant,  and  the  adyerse  party  as  the  respondent. 

Hlst«ryt  ESnacted  March  11,  1872,  re-enactment  of  |  336  Prac- 
tice Act;  amended  by  Code  Commission,  Act  BCarch  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  171,  act  held  unconstitutional,  see  history, 
I  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  51  pars,  annotation. 

Co^  seetloBiT— 63  C.  742,  746  (construed);  56  C.  310,  811  (con> 
strued);  73  C.  96,  15  P.  67  (construed);  79  C.  246.  249,  21  P.  746,  747 
(cited);  83  C.  420,  422.  23  P.  383  (construed);  83  C.  563.  564.  23  P. 
936  (cited);  83  C.  664.  666,  23  P.  1116*  (cited);  88  C.  45.  49,  25  P.  1062, 
1063  (construed  in  con.  op.);  98  C.  603,  605,  33  P.  461,  462  (con- 
strued); 102  C.  264,  260,  36  P.  522  (construed);  117  C.  237, 
239,  49  P.  1  (cited);  118  C.  499,  503;  62  A.  S.  251,  50  P.  766 
(construed);  127  C.  450,  452,  59  P.  783,  (construed);  139  C.  287, 
238  (construed),  73  P.  186  (erroneously  cited  as  i936);  144  C. 
501,  606,  607,  508,  77  P.  1109  (construed);  81  P.  278  (construed); 
147  C.  606,  608,  82  P.  246  (construed);  152  C.  673,  674,  93  P. 
283  (applied — creditor  may  appeal  from  order  of  family  allow- 
ance); 1  C.  A.  57,  60,  81  P.  728  (administrator  is  not  "aggrieved" 
and  cannot  appeal  when);  3  C.  A.  325,  827,  86  P.  159  (referred  to). 
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Practice  Act  S  836. — 38  C.  637,  640  ("any  party"  means  whom). 

As  to  administrator,  executor,  or  trustees  as  party  agfrrieved  by 
decision  as  to  rights  of  distributees  or  beneficiaries  inter  esse,  see 
13  L.  745. 

As  to  appeal  by  one  of  several  Joint  defendants,  see  79  A.  D.  667. 

As  to  necessity  of  entry  of  Judgment  to  entitle  party  to  appeal, 
see  Kerr's  Cyc.  C.  C.  P.  §  939  and  note. 

As  to  satisfaction  of  Judgment  destroying  right  of  appeal,  see 
Kerr's  Cyc.  C.  C.  P.  $  936  and  note. 

As  to  who  are  parties  aggrieved  entitled  to  appeal,  see  39  A.  D. 
723. 


§  989.    WITHIN  WHAT  TIME  APPEAL  MAY  BE  TAKEX. 

An  appeal  may  be  taken: 

1.  From  a  final  Judgment  in  an  action,  or  special  proceed- 
ing, commenced  in  the  court  in  which  the  same  is  rendered, 
within  six  months  after  the  entry  of  judgment.  But  an 
exception  to  the  decision,  or  verdict,  on  the  ground  that  it 
is  not  supported  by  the  evidence,  cannot  be  reviewed  on  an 
appeal  from  the  judgment,  unless  the  appeal  is  taken  within 
sixty  days  after  the  entry  of  the  judgment; 

2.  From  a  Judgment  rendered  on  ai^peal  from  an  inferior 
court,  within  ninety  days  after  the  entry  of  such  judgment; 

3.  From  an  order  [1]  granting  or  refusing  a  new  trial;  [2] 

from  an  order  granting  or  dissolving  an  injunction;  [9]  from 
an  order  refusing  to  grant  or  dissolve  an  Injunction;  [4] 
from  an  order  appointing  a  receiver;  [5]  from  an  order  dis- 
solving or  refusing  to  dissolve  an  attachment;  [6]  from  an 
order  granting  or  refusing  to  grant  a  change  of  the  place 
of  trial;  [7]  from  any  special  order  made  after  final  judg- 
ment; [8]  from  an  interlocutory  judgment,  order,  or  decree 
hereafter  [a]  made  or  entered  in  any  action  for  divorce  or 
[b]  to  redeem  real  or  personal  property  from  a  mortgage 
thereof,  or  lien  thereon,  determining  such  right  to  redeem 
and  ordering  an  accounting;  [9]  from  an  interlocutory  judg- 
ment in  actions  foi;, partition  of  real  property;  and  [10]  from 
an  order  confirming,  changing,  modifying,  or  setting  aside  the 
report,  in  whole  or  in  part,  of  the  referees  in  actions  for 
partition  of  r^al  property  in  the  cases  mentioned  in  section 
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seven  hundred  and  sixty-three  of  this  code,  within  sixty  diiys 

after  the  order  or  interlocutory  Judgment  Is  made  and  entered 
in  the  minutes  of  the  court,  or  filed  with  the  clerk. 

Htetory:  Enacted  March  11,  1872,  re-enactment  of  f  386  Prac- 
tice Act  as  amended  1869  (Stats.  1859,  p.  189);  amended  April 
12,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  61;  March  3,  1897, 
Stats,  and  Amdts.  1897,  p.  55;  February  14,  1809.  Stats,  and 
Amdts.  1899,  p.  7;  by  Code  Commission,  Act  March  8.  1901,  Stats, 
and  Amdts.  1900-1,  p.  172.  act  held  unconstitutional,  see  history, 
f  5  ante;  amended  February  28,  1907,  Stats,  and  Amdts.  1907, 
p.  60,  Kerr's  Stats,  and  Amdts.  1906-7.  p.  469. 

See  Kerr's  Cyc.  C.  C.  P.  for  81  pars,  annotation. 

Code  neetlon. — 46  C.  545,  546  (applied):  49  C.  105,  108  (applied); 
52  C.  75,  77  (construed);  52  C.  622,  623  (construed);  53  C.  24.  26 
(subd.  3  construed);  53  C.  495  (construed);  53  C.  631.  632  (con- 
strued); 53  C.  742,  745  (cited);  54  C.  519  (construed);  55  C.  43,  45 
(construed  and  applied);  57  C.  629.  634  (construed);  60  C.  414.  421 
(cited);  60  C.  569.  572  (applied);  61  C.  338,  334  (applied);  62  C.  545 
(subd.  3  cited);  63  C.  232,  283  (subd.  3  cited);  64  C.  529,  611.  2  P. 
418.  473  (construed);  65  C.  221,  3  P.  811  (applied);  65  C.  500.  501. 
4  P.  500  (subd.  3  construed);  66  C.  136,  137,  4  P.  1149.  1150  (applied); 
6  P.  704,  706  (cited  in  dis.  op.);  67  C.  185.  200,  7  P.  456,  635,  8  P. 
709  (cited  in  dis.  op.);  69  C.  202,  204.  10  P.  510,  511  (applied);  71  C. 
300.  302.  12  P.  230.  231  (applied) ;  71  C.  399.  400.  12  P.  302  (applied) ; 
71  C.  513,  518,  12  P.  570.  .573  (subd.  3  construed):  72  C.  192,  193.  13 
P.  475  (applied);  75  C.  496.  497,  17  P.  446.  447  (subd.  1  applied);  76  C. 

354,  18  P.  384  (construed  and  applied);  77  C.  525.  526,  20  P.  47 
(applied);  77  C.  609;  611.  20  P.  88.  89  (applied);  20  P.  712  (con- 
strued), 713  (held  In  dis.  op.  not  applicable  to  probate  orders);  79 
C.  246,  249.  21  P.  746,  747;  80  C.  166,  16??,  169.  22  P.  ,S6  (construed 
and  applied);  81  C.  38,  22  P.  293  (applied);  81  C.  214,  215.  22  P. 
546  (applied);  81  C.  244.  246,  247.  22  P.  657  (subd.  1  construed); 
22  P.  1132  (applied);  84  C.  486,  488,  24  P.  119,  120  (applied):  84  C. 
528.  531,  532,  533,  24  P.  292.  293  (construed);  24  P.  377  (construed); 
87  C.  410,  412,  25  P.  487  (construed  and  applied) ;  89  C.  98.  100.  26  P. 
641  (applied);  89  C.  517.  521.  26  P.  1079,  1080  (construed);  90  C.  1. 
5,  27  P,  52,  63  (conjjtrued  and  applied);  90  C.  323,  327,  27  P.  186. 
187  (applied);  91  C.  309.  27  P.  737  (applied  without  citation);  91  C. 

355.  356.  27  P.  670.  671  (subds.  3  and  4  construed);  92  C.  412,  28  P. 
444  (applied  without  citation);  99  C.  173,  178.  33  P.  887,  889  (subd.  1 
applied);  99  C.  407,  410.  411.  33  P.  1132.  1133  (construed  and  applied): 
34  P.  341  (applied);  35  P.  310  (applied);  101  C.  583,  584.  36  P.  95 
(construed);  106  C.  142.  145.  39  P.  599  (subd.  3  construed);  106  C. 
149.  150.  39  P.  623  (subd.  1  applied);  40  P.  21  (construed);  107  C. 
49,   52,   40  P.   21,  386    (construed):  108  C,   450,   454,  41  P.   483,   42  P. 
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479  (applied);  109  C.  «02,  606.  607,  42  P.  147  (construed);  110  C.  54. 
57,  42  P.  471  (subd.  8  construed):  110  C.  173,  174.  42  P.  670  (applied); 
111  C.  1.  2.  43  P.  387  (construed  and  applied) ;  111  C.  628,  635,  44  P. 
225  (construed  and  applied);  113  C.  371,  374,  375,  45  P.  689  (con- 
strued and  applied);  116  C.  71.  72  47  P.  872  (construed);  48  P.  971 
(applied);  117  C.  228,  49  P.  2  (construed  and  applied);  118  C.  474. 
484,  485.  50  P.  644,  645  (construed);  119  C.  157,  159,  51  P.  48  (con- 
strued and  applied);  119  C.  487,  440,  51  P.  626  (dted);  120  C.  234. 
286,  62  P.  491  (construed  and  applied);  53  P.  1077  (applied);  122  C. 
162,  166,  54  P.  726  (construed  and  applied);  54  P.  743  (applied);  123 
C.  508,  610.  56  P.  334  (construed);  125  C.  16.  16,  67  P.  667  (subd.  3 
applied) ;  127  C.  417,  419,  57  P.  789  (erroneously  cited  for  f  963) ;  127 
C.  620.  523.  59  P.  937  (construed) ;  127  C.  538,  540,  59  P.  986  (subd.  1 
applied);  128  C.  136,  141,  60  P.  682  (applied);  129  C.  46.  46.  61  P. 
574  (subds.  1  and  3  applied);  129  C.  197.  201.  61  P.  940  (applied); 
130  C.  181,  62  P.  482  (subd.  3  applied);  130  C.  506.  509.  62  P.  825 
(subd.  3  construed);  131  C.  279,  63  P.  360  (construed);  131  C.  321, 
325.  63  P.  479  (applied);  132  C.  324.  326,  64  P.  396  (construed):  132 
C.  340.  341,  64  P.  477  (subd.  3  construed);  133  C.  5,  65  P.  127,  128 
(applied  without  citation) ;  133  C.  107,  108,  65  P.  124  (subds.  1  and  3 
construed  and  applied);  133  C.  245,  248.  65  P.  468  (construed):  133 
C.  364.  365,  85  A.  S.  204,  65  P.  826  (cited);  134  C.  121.  122.  66  P.  198, 
199  (construed);  66  P.  732  (subd.  3  construed):  137  C.  51.  56,  69  P. 
847  (construed);  137  C.  360,  361,  70  P.  166  (construed);  137  C.  307. 
308,  309.  310,  70  P.  171  (applied);  137  C.  370.  371.  70  P.  165  (cited); 
70  P.  1063  (evidence  cannot  be  reviewed  if  appeal  is  not  taken 
within  60  days) ;  138  C.  689.  690.  72  P.  344  (applied) ;  138  C  724.  726. 
72  P.  352  (applied) ;  139  C.  257,  259.  72  P.  992  (subd.  3  construed) ;  140 
C.  356.  73  P.  1064  (construed  and  applied  with  subd.  3);  140  C. 
663.  664.  74  P.  292  (subd.  1  applied):  143  C.  .493,  495.  77  P.  407 
(applied):  145  C.  116.  117,  78  P.  466  (subd.  1  applied);  145  C.  144. 
147,  78  P.  540  (subd.  3  construed);  146  C.  323,  325.  82  P.  243  (subd.  1 
construed):  148  C.  364,  366,  83  P.  154  (construed);  148  C.  404.  405. 
83  P.  245  (referred  to);  148  C.  495.  496,  83  P.  452  (subd.  l--appeal 
dismissed);  150  C.  762,  763,  90  P.  115  (subd.  3  applied— interlocutory 
Judfi^nent  in  partition):  150  C.  764,  771,  89  P.  1090  (statement  may 
be  used  to  determine  sufficiency  of  evidence  where  appeal  was 
taken  within  60  days);  152  C.  167,  179,  92  P.  64,  65,  69  (review  of 
order  refuslncr  to  dissolve  preliminary  injunction);  162  C..188,  189. 
92  P.  177  (subd.  1  applied  as  to  review  of  evidence):  152  C.  201,  203, 
92  P.  184  (subd.  1  refers  to  what  exceptions  only);  152  C.  344,  346, 
92  P.  868  (subd.  1 — appeal  taken  before  actual  entry  of  judgment 
cannot  be  entertained);  152  C.  772,  774,  93  P.  1018  (subd.  1  applied 
as  to  review  of  evidence);  163  C.  179.  180.  94  P.  768.  769  (review  of 
evidence  on  appeal  from  dismissal  after  60  days — what  is  not  "an 
exception  to  the  decision  or  verdict");  1  C  A.  116.  118.  81  P.  661 
(subd.  1  applied — appeal  not  taken  in  time  dismissed):  1  C.  A.  749. 
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82  P.  1065  (applied);  2  C.  A.  193,  194.  83  P.  272  (effect  on  9  473  of 
amendment  shortening  time  of  appeal);  2  C.  A.  302.  303,  83  P.  462 
(8ubd.  3  applied — appeal  from  order  denying  new  trleU  will  be  dis- 
missed If  not  taken  within  60  days);  2  C.  A.  726.  728,  84  P.  242 
(referred  to);  3  C.  A.  286,  288,  85  P.  130  (referred  to);  3  C.  A.  371, 
378,  85  P.  657  (subd.  1  applied  as  to  review  of  evidence):  4  C.  A. 
701.  703,  89  R  137  (cited) ;  5  C.  A.  xlli.  90  P.  713  (subd.  3  applied  to 
appeal  from  order  denying  new  trial — appeal  must  be  taken  within 
60  days);  5  C.  A.  586.  91  P.  105  (appeal  from  part  of  Judgment 
vacating  temporary  injunction  will  be  dismissed  if  not  taken  within 
60  dajrs);  26  F.  337,  389  (referred  to). 

Praetlce  Aet  {  836.— 6  C.  230,  231  (applied);  6  C.  230.  231  (cited— 
creditors  in  insolvency  proceedings  may  appeal) ;  8  C.  52,  57.  68 
A.  D.  290  (construed) ;  12  C.  281,  (construed) ;  20  C.  142,  143  (applied) ; 
24  C.  447.  448  (construed);  28  C.  416,  417.  419  (construed);  31  C.  207. 
208.  209  (construed);  31  C.  365.  367  (construed);  33  C.  385,  392  (con- 
strued) ;  35  C.  549,  553  (construed) ;  35  C.  696,  698  (construed) ;  38  C. 
423.  424  (construed);  41  C.  393.  407  (construed);  42  C.  110,  113,  119 
(construed);  48  C.  625,  627  (subd.  3  construed  and  applied);  49  C. 
126»  128  (applied);  54  C.  519  (applied — appeal  taken  before  "entry" 
though  after  "rendition"  will  be  dismissed);  57  C.  629,  634  (referred 
to);  67  C.  185,  204,  7  P.  456,  635,  8  P.  709  (did  not  extend  right  of 
appeal  to  interlocutory  order);  84  C.  486.  488,  24  P.  119  (rule  of 
chaxiged  by  code  section — api>eal  before  Judgment  is  "entered"  is 
premature  and  must  be  dismissed) ;  91  C.  355,  356,  27  P.  670  (subd.  3 
construed  with  subd.  3  of  |  963.  code  section,  and  applied — order 
approving  receiver's  account  is  non -appealable ) ;  122  C.  152,  156, 
64  P.  726  (time  for  appeal  under,  began  to  run  when);  137  C.  307, 
309.  70  P.  171  (appealability  of  Judgment  under,  commenced  and 
ceased  when);  3  C.  A.  371,  378,  85  P.  657  (applied  with  {  950). 

AS  to  computation  of  time  within  which  to  appeal,  see  49  L.  226. 

As  to  time  to  appeal  from  Judgments  and  orders  In  probate  pro- 
ceedings, see  Kerr's  Cyc.  C.  C.  P.  I  1715  and  note. 

As  to  what  Judgments  and  orders  are  appealable,  see  Kerr's  Cyc. 
C.  C.  P.  i  963  and  note. 

f  940.  APPEAL,  HOW  TAKEN.  An  appeal  Is  taken  by  fil- 
ing with  the  clerk  of  the  court  In  which  the  Judgment  or 
order  appealed  from  Is  entered,  [1]  a  notice  stating  the  appeal 
from  the  same,  or  some  specific  part  thereof,  and  [2]  serving 
a  similar  notice  [a]  on  the  adverse  party,  or  [b]  his  attorney. 
The  order  of  serrlce  Is  immaterial,  but  the  appeal  Is  Ineffect- 
ual for  any  purpose  unless  within  five  days  after  service  of 
the  notice  of  appeal.  [1]  an  undertaking  be  filed,  or  [2]  a 
deposit  of  money  be  made  with  the  clerk,  as  hereinafter  pro- 
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vided,  or  [8]  the  undertaking  be  waived  by  the  adverse  party 
in  writing. 

HlNtoryi  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Anidts.  1873-4,  p.  S3§;  by  Code  Commission.  Act  March  8. 
1901,  Stats,  and  Amdts.  1900-1,  p.  173,  act  held  unconstitutional, 
see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  165  pars,  annotation. 

Code  »«ctIon. — 46  C.  650,  651  (construed  as  It  existed  before 
amendment  of  1873);  48  C.  567,  568  (construed  as  it  existed  prior 
to  amendment  of  1873);  52  C.  325,  326  (applied);  54  C.  493,  494  (con- 
strued); 55  C.  395  (construed);  56  C.  119,  120  (cited);  60  C.  280,  281, 
282  (construed  and  applied);  62  C.  516,  517  (construed);  63  C.  2S0 
(construed);  63  C.  384,  385  (applied);  66  C.  221.  222,  3  P.  811  (con- 
strued); 3  P.  801  (cited);  67  C.  185,  201,  7  P.  456,  635,  8  P.  709  (cited 
in  dis.  op.);  68  C.  168,  169,  8  P.  710  (applied);  68  C  189,  190,  8  P. 
835  (construed);  68  C.  326.  328.  329,  339,  9  P.  187.  188  (construed); 
68  C.  343,  344.  345,  8  P.  856,  9  P.  264.  11  U  128,  129  (construed);  69 
C.  80,  82,  10  P.  130,  131  (construed);  71  C.  295,  296,  12  P.  167  (under- 
taking on  appeal);  72  C.  157,  159,  160,  12  P.  74.  13  P.  323  (construed); 
74  C.  104,  105,  15  P.  447  (construed  with  $  1054) ;  75  C.  539,  540,  17  P. 
641,  642  (construed);  75  C.  542,  543.  17  P.  700  (construed);  79  C.  103, 
104,  21  P.  609  (cited);  79  C.  246.  249.  21  P.  746.  747  (construed);  80 
C.  62,  63,  22  P.  85  (applied);  81  C.  244,  245,  22  P.  6.^7  (construed); 
83  C.  136,  137,  23  P.  284,  285  (cited);  83  C.  563,  564,  23  P.  936  (con- 
strued); 83  C.  564,  565,  23  P.  1116  (construed);  24  P.  377  (construed); 
87  C.  241,  243,  25  P.  411  (applied);  25  P.  6i)5  (effect  of  filing  no 
undertaking);  88  C.  597,  598,  26  P.  374,  375  (construed);  95  C.  442. 
30  P.  578,  579  (construed);  30  P.  833,  835  (construed);  97  C.  516,  32 
P.  574  (applied  without  citation);  99  C.  39.  42,  31  P.  849,  33  P.  732 
(construed);  99  C.  173,  174,  33  P.  887  (construed);  99  C.  265.  267,  33 
P.  1103  (construed);  103  C.  67,  68,  36  P.  951.  37  P.  207  (construed): 
105  C.  52.  56,  45  A.  S.  25,  38  P.  539  (construed);  109  C.  602.  603.  42 
P.  147  (cited);  HI  C.  428,  430,  44  P.  160  (construed):  112  C.  147.  149. 
44  P.  457.  458  (construed);  44  P.  660,  661  (notice  of  appeal  must  be 
served  upon  everj'  "adverse  party");  112  C.  630.  632,  44  P.  1066 
(construed):  114  C.  41.  42,  45  P.  998  (construed  and  applied);  116  C. 
492,  494,  48  P.  485  (construed);  122  C.  387,  389,  55  P.  129  (construed): 
56  P.  896  (construed  with  §  1015) ;  125  C.  540.  543,  58  P.  176  (con- 
strued); 128  C.  242,  243,  60  P.  772  (construed):  129  C.  157,  158,  61  P. 
790  (cited);  129  C.  188,  190,  61  P.  910  (cited);  130  C.  60,  61.  62  P.  211 
(construed):  130  C.  552.  554.  62  P.  1054  (cited):  131  C.  288,  289.  63 
P.  341  (cited);  132  C.  197,  198,  64  P.  260  (applied);  132  C.  252.  253. 
64  P.  250  (cited):  133  C.  362,  363,  65  P.  825  (construed);  134  C.  178. 
179.  181,  86  A.  S.  246,  66  P.  223  (construed);  134  C.  459.  460,  66  P. 
594  (applied):  137  C.  372.  375.  70  P.  180  (applied):  70  P.  1079  (what  is 

720 


Ch.  I.]  HOW  APPEAL  TAKEN.  $940 

reviewable  on  appeal  from  part  of  Judgment,  and  from  whole 
judgrment);  139  C.  76,  77,  72  P.  632  (cited):  141  C.  354,  357,  358,  74 
P.  1047  (state  not  required  to  jjive  undertaking  on  appeal):  143  C. 
462.  465.  77  P.  153  (construed):  143  (\  <76.  479.  77  P.  443  (con- 
strued): 146  C.  571.  575,  80  P.  719  (construed):  149  (\  173,  175,  85  P. 
145  ("adverse  party"  defined):  152  C.  31,  33.  91  P.  9S3  ("adverse 
parties,"  who  are— must  be  serxed):  152  C.  249,  252,  92  P.  486,  1027 
(tw^o  orders,  two  notices,  and  two  undertakings);  153  C.  64,  71,  94  P. 
225,  228  ("adverse  party."  who  is);  1  C.  A.  266.  269,  82  P.  85.  86 
(applied);  3  C.  A.  44,  45,  84  P.  214  (construed  and  applied);  3  C.  A. 
59.  61,  84  P.  451  (right  to  appeal  from  portion  of  order);  3  C.  A.  642, 
645.  86  P.  912  (appeal  ineffectual  unless  undertaking  is  filed — this, 
and  1941  both  refer  to  same  undertaking):  5  C.  A.  185,  187,  89  P. 
1071  ("adverse  party,"  who  is);  6  C.  A.  116.  117,  91  P.  666  (neces- 
sity of  ftling  undertaking  In  time);  7  C.  A.  1,  6,  7.  93  P.  297,  299 
(service  is  as  mandatory  as  filing — failure  to  ser\'e  notice  in  time  is 
fatal — part  of  section  as  to  service  now  seems  to  be  repealed  by 
I  641a). 

Praetloe  Act  $  837.--.-15  C  383,  384  (construed) ;  24  C.  94,  95.  97,  98 
(construed);  25  C.  337,  355  (appeal  from  whole  or  any  specific  part 
of  judgment);  29  C.  460,  463  (construed);  30  C.  ISO.  182,  183.  184 
(construed);  38  C.  637,  640  (construed);  39  C.  150,  151  (construed); 
42  C.  275.  278  (construed);  62  C.  516,  517  (applied). 

As  to  amendment  of  notice  of  appeal,  see  Kerr's  Cyc.  C.  C.  P. 
i  473  and  note. 

As  to  denial  of  motion  to  dismiss  appeal  where  appeal  became 
ineffectual  by  reason  of  failure  to  file  undertaking  within  time  pre- 
scribed, see  Kerr's  Cyc.  C.  C.  P.  S  954  and  note. 

As  to  effect  of  appearance  as  waiver  of  notice  of  appeal,  see 
63  A.  D.  85. 

As  to  extension  of  time  after  filing  notice  of  appeal,  by  reason 
of  service  by  mail,  see  Kerr's  Cyc.  C.  C.  P.  $  1013  and  note. 

As  to  necessity  of  filing  undertaking  within  time  within  which  to 
appeal,  see  Kerr's  Cyc.  C.  C.  P.  §  939  and  note. 

As  to  necessity  of  undertaking  on  appeal  by  city,  see  Kerr's  Cyc. 
C.  C.  P.  S  1068  and  note. 

As  to  parties  on  appeal,  see  7  L«.   231. 

As  to  presumption  of  attorney's  authority,  see  Kerr's  Cyc.  C.  C.  P. 
I  1021  and  note. 

As  to  right  of  county  clerk  to  require  payment  of  fees  V)eforp 
filing  notice  of  appeal,  see  Kerr's  Cyc.  Pol.  C.  |  4332  and  note. 

As  to  service  of  all  papers,  except  process  and  papers  to  bring 
party  Into  contempt,  to  be  made  on  attorney  or  record,  see  Kerr's 
Cyc.  C.  C.  P.  {  1015  and  note. 

As  to  service  of  notice  of  appeal  and  proof  of  .senMce,  see  Kerr's 
Cyc.  C.  C.  P.  I  1011  and  note. 
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As  to  service  of  notice  of  appeal  by  mail,  see  Kerr's  Cyc.  C.  C.  P. 
Si  1013,  1015  and  notes. 

As  to  sufficiency  of  service  of  notice  of  appeal  on  attorney  for 
adverse  parties,  see  Kerr's  Cyc.  C.  C.  P.  S  1011  and  note. 

As  to  sufficiency  of  undertaking,  see  Kerr's  Cyc.  C.  C.  P.  i  941 
and  note. 

As  to  time  for  service  of  notice  of  appeal,  see  Kerr's  Cyc.  C.  C.  P. 
S  939  and  note. 

As  to  waiver  of  undertaking  on  appeal,  see  Kerr's  Cyc.  C.  C.  P. 
{  948  and  note. 


§941.    UNDERTAKING  OB  DEPOSIT  ON  APPEAL.     The 

undertaking  on  appeal  [1]  must  be  in  writing,  and  [2]  must 
be  executed  on  the  part  of  the  appellant,  [8]  by  at  least  two 
sureties,  [4]  to  the  effect  that  the  appellant  will  pay  [a] 
all  damages  and  [b]  costs  which  may  be  awarded  against  him 
on  the  appeal,  or  on  a  dismissal  thereof,  not  exceeding  three 
hundred  dollars;  or  [5]  that  sum  must  be  deposited  with 
the  clerk  with  whom  the  judgment  or  order  was  entered,  to 
abide  the  event  of  the  appeal. 

HlMtoryi  Enacted  March  11,  1872.  founded  upon  I  348  Practice 
Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  23  pars,  annotation. 

Code  seetloM.— 52  C.  75,  77  (cited);  52  C.  622,  623  (applied  In 
special  proceeding  to  oust  officer);  54  C.  182,  184  (construed);  64  C 
493,  494  (cited);  63  C.  384.  385  (cited);  64  G.  232,  30  P.  806  (cited): 
64  C.  473,  475,  2  P.  245  (cited);  3  P.  801  (cited);  67  C.  185,  215,  7  P. 
456,  635.  8  P.  709  (cited);  69  C.  241.  242.  243,  10  P.  334  (cited);  11  P. 
852  (cited);  71  C.  295,  296,  12  P.  167  (undertaking  on  appeal);  72 
C.  157,  159,  160,  12  P.  74,  13  P.  323  (applied);  13  P.  322  (applied): 
80  C.  452.  453,  22  P.  160,  338,  5  L.  577  (cited);  81  C.  222.  228.  15  A.  8. 
50,  22  P.  594.  596  (cited):  89  C.  81,  32,  38.  26  P.  617  (cited);  94  C. 
566.  567.  29  P.  1108  (cited);  31  P.  1133.  1134  (applied);  98  C.  625.  626, 
33  P.  483  (cited):  107  C.  193,  195.  40  P.  334  (cited):  109  C.  602.  608, 
42  P.  147  (construed);  123  C.  445.  447.  56  P.  61  (cited):  126  C.  457. 
458.  58  P.  936  (construed);  129  C.  157.  158.  159,  61  P.  790  (cited); 
129  C.  300,  301.  61  P.  1080  (cited);  129  C  649,  651.  62  P.  259  (erron- 
eously cited  as  5  441):  62  P.  259,  260  (correct  citation);  132  C 
340,  341,  64  P.  477  (cited);  134  C.  60,  63,  66  P.  75  (cited):  136 
C.  673,  674,  69  P.  415  (construed);  137  C.  447,  449,  70  P.  297 
(cited);  140  C.  82,  83.  87,  73  P.  1009  (cited);  141  C.  854,  357. 
358,  74  P.  1047  (state  not  required  to  give  undertaking  on 
appeal);    143    C.    313.    315,    76    P.    1115    (cited);    144    C,    631,    633. 
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78  P.  22  (construed  with  1 949 — stay  of  proceedlngrs);  162  C. 
249.  266,  92  P.  486,  1027  (cited);  1  C.  A.  99,  102.  81  P.  656.  657 
(cited):  1  C.  A.  175,  181,  81  P.  972  (construed — addition  to  excep- 
tions to  greneral  stay  of  proceedings);  1  C.  A.  388.  389,  82  P.  3.S2 
(referred  to);  8  C.  A.  642.  645.  646.  86  P.  912  (this,  and  |  940  both 
refer  to  same  undertaking:). 

Practice  Act  |  S4&—7  C.  131,  182  (cited);  9  C.  34.  39  (construed); 
9  C.  248,  260  (referred  to) ;  16  C.  383,  384  (construed  with  |  337— 
failure  to  file  undertaking  or  to  make  deposit  is  fatal);  15  C.  384, 
386  (necessity  of  undertaking  or  deposit);  24  C.  94,  96  (cited);  32  C. 
878.  874  (insufflclency  of  undertaking* — ^new  undertaking — ^power  to 
require  sureties  to  Justify);  42  C.  276,  278  (service  of  notice  must 
precede  filing  of  undertaking — ^filing  must  be  made  when);  61  C.  337, 
338  (sul>stitution  of  new  undertaking — ^Justification  of  sureties). 

As  to  undertaking  on  appeal,  see  2  Cent.  Dig.  col.  2605,  |{  222.^)- 
2244;  1  Decen.  Dig.  p.  1445,   ||  462-475. 

IMla.  APPEALS,  ALTEBNATIYE  METHOD.  Appeals 
from  all  judgments,  orders  or  decrees  of  any  of  the  superior 
courts  of  tills  state,  which  may  pursuant  to  law  be  reviewed 
by  the  supreme  court,  or  any  of  the  district  courts  of  appeal 
of  this  state,  may.  In  addition  to  the  other  modes  prescribed 
by  law,  be  taken  pursuant  to  the  provisions  of  the  next  sec- 
tion. 

Htet«flTt  Enacted  March  20,  1907,  Stats,  and  Amdts.  1907, 
p.  753,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  470. 

§  Mlb.  NOTICE  OF  APPEAL,  ^HAT  TO  CONTAIN.  Any 

person  to  whom  the  right  of  appeal  from  any  Judgment,  order 
or  decree  of  the  superior  courts  of  the  state  Is  granted, 
may  appeal  therefrom  by  filing  with  the  clerk  of  the  court 
In  which  the  Judgment,  order  or  decree  is  rendered,  a  notice 
entitled  in  the  cause  in  which  said  judgment,  order  or  decree 
was  made,  which  said  notice  shall  state  that  the  person  giving 
the  same  does  thereby  appeal  to  the  supreme  court  or  district 
court  of  appeals,  as  the  case  may  be,  from  the  Judgment,  order 
or  decree,  or  some  specific  part  thereof;  and  the  said  notice 
must  Identify  the  said  judgment,  order  or  decree  or  the  part 
thereof  appealed  from,  with  reasonable  certainty. 

[Wken  nollee  invst  be  filed.]  This  notice  may  be  filed  at 
any  time  after  the  rendition  of  the  judgment,  order  or  decree, 
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but  the  same  must  be  filed  within  sixty  days  after  notice  of 
entry  of  said  judgment,  order  or  decree  has  been  served  upon 
the  attorueys  of  record  appearing  in  said  cause  or  proceed- 
ing, provided,  however,  that  if  no  notice  of  entry  of  judg- 
ment be  given  the  notice  must,  nevertheless,  be  filed,  under 
any  circumstances,  not  later  than  six  months  after  the  entry 
of  the  judgment,  order  or  decree. 

This  notice  need  not  be  served  upon  any  of  the  parties  to 
the  action  or  the  proceeding,  or  their  representatives  or 
attorneys,  but  when  filed  within  the  time  herein  specified  It 
shall,  without  further  action  on  the  part  of  the  appellant, 
transfer  the  cause  for  decision  and  determination  to  the 
higher  court. 

In  the  erent  of  (he  death  of  any  person  having  at  his 
death  a  right  of  appeal  the  attorney  of  record  representing 
the  decedent  in  the  court  in  which  the  judgment  was  rendered 
may  appeal  therefrom  at  any  time  before  the  appointment  of 
an  executor  or  an  administrator  of  the  estate  of  the  decedent. 

HiMtoryt    Enacted  March    20,    1907,  Stats,  and  Amdts.   1907,   p. 

753,  Kerr'.s  Stats,  and  Amdts.  1906-7,  p.  470. 

)^941c.  EFFECT  OF  APPEAL.  Appeals  perfected  pur- 
suant to  the  provisions  of  the  foregoing  section,  shall  have 
the  same  force  and  effect  as  appeals  taken  pursuant  to  the 
provisions  of  sections  nine  hundred  and  thirty-nine,  nine  hun- 
dred and  forty  and  nine  hundred  and  forty-one  of  this  code; 
provided,  however,  that  any  question  may  be  reviewed  therein, 
which  question  could  be  reviewed  upon  an  appeal  taken  pur- 
suant to  the  provisions  of  section  nine  hundred  and  thirty- 
nine  of  this  code,  and  within  sixty  days  of  the  rendition  of 
judgrnaent. 

Hlatory:    Enacted   March    20,    1907,   Stats,   and  Amdts.    1907,    p. 

754.  Kerr's  Stats,  and  Amdts.   1906-7,  p.  471. 

$942.  INDERTAKIN6  ON  APPEAL  FROM  A  MONEY 
JUDGMENT.  If  the  appeal  be  from  a  judgment  or  order 
directing  the  payment  of  money,  it  does  not  stay  the  execu- 
tion of  the  judgment  or  order  unless   [1]  a  written  under^ 
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taking  be  executed  [a]  on  the  part  of  the  appellant,  [b]  by 
two  or  more  sureties,  [c]  to  the  effect  that  they  are  bound  in 
double  the  amount  named  in  the  judgment  or  order;  [d]  that 
If  the  judgment  or  order  appealed  from  or  any  part  thereof, 
be  affirmed,  or  the  appeal  be  dismissed,  the  appellant  will 
pay  the  amount  directed  to  be  paid  by  the  judgment  [or] 
order,  or  the  part  of  such  amount  as  to  which  the  judgment 
or  order  is  affirmed,  if  affirmed  only  in  part,  and  [e]  all 
damages  and  costs  which  may  be  awarded  against  the  appel- 
lant upon  the  appeal,  and  [f]  that  if  the  appellant  does  not 
make  such  payment  within  thirty  days  after  the  filing  of 
the  remittitur  from  the  supreme  court  in  the  court  from 
which  the  appeal  is  taken,  [g]  judgment  may  be  entered  on 
motion  of  the  respondent  in  his  favor  against  the  sureties 
for  such  amount,  [h]  together  with  the  interest  that  may  be 
due  thereon,  and  [i]  the  damages  and  [j]  costs  which  may 
be  awarded  against  the  appellant  upon  the  appeal. 

[When  JudgmeBt  for  more  than  92,(M)0*]  If  the  judgment 
or  order  appealed  from  be  for  a  greater  amount  than  two 
thousand  dollars,  and  the  sureties  do  not  state  in  their  affi- 
davits of  justification  accompanying  the  undertaking  that 
they  are  each  worth  the  sum  specified  in  the  undertaking, 
the  stipulation  may  be  that  the  judgment  to  be  entered  against 
the  sureties  shall  be  for  such  amounts  only  as  in  their  affi- 
davits they  may  state  that  they  are  severally  worth,  and 
judgment  may  be  entered  against  the  sureties  by  the  court 
from  which  the  appeal  is  taken,  pursuant  to  the  stipulations 
herein  designated.  When  the  judgment  or  order  appealed 
from  is  made  payable  in  a  specified  kind  of  money  or  cur- 
rency, the  judgment  entered  against  the  sureties  upon  the 
undertaking  must  be  made  payable  in  the  same  kind  of  money 
or  currency. 

Hlstoryt  Enacted*  March  11.  1872,  substantial  re-enactment  of 
i  349  Practice  Act;  amended  March  24.  1874.  Code  Amdts.  1873-4, 
p.  336. 

See  Kerr**  Cyc.  C.  C.  P.  for  50  pars,  annotation. 

C9Se  aeettOM. — 52  C.  75.  77  (cited);  52  C.  622,  623  ("referred  to); 
54  C.  182,  184  (cited);  54  C.  493.  494  (construed);  56  C.  167,  158  (con- 
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Btrued);  57  C.  282,  233  (construed);  60  C.  617,  619  (applied);  63  C. 
282.  286  (conatrued);  63  C.  884.  386  (cited);  67  C.  185,  199.  220,  7  P. 
456.  635,  8  P.  709.  710  (construed);  67  C  580,  581,  8  P.  93  (cited); 
69  C.  241,  242,  243,  10  P.  334  (construed);  71  C.  295,  296,  298.  12  P. 
167  (cited);  72  C.  157,  159,  160,  12  P.  74.  13  P.  323  (construed);  74  C. 

49,  50,  15  P.  360,  361  (referred  to);  75  O.  261.  262.  17  P.  199  (cited); 
80  C.  452,  453.  22  P.  169,  338,  5  L.  577  (cited) ;  81  C.  222,  228,  15  A.  S. 

50,  22  P.  594,  596  (cited);  83  C.  432,  434.  23  P.  525  (construed);  24  P. 
301  (construed);  89  C.  31,  32,  33,  26  P.  617  (construed);  90  C.  553, 
555,  27  P.  411,  412  (cited);  94  C.  566,  567.  29  P.  1108  (construed): 
31  P.  1138,  1134  (applied) ;  97  C.  853,  854,  369,  32  P.  446  (referred  to) ; 
97  C.  484.  486,  32  P.  584,  585  (referred  to);  98  C.  442.  443,  444.  445, 
33  P.  329.  330  (construed);  98  C.  625,  626,  627,  33  P.  483  (construed); 
99  C.  278,  284,  33  P.  878  (cited);  100  C.  100,  101.  102,  34  P.  627  (con- 
strued); 105  C.  413,  414.  38  P.  977  (construed);  107  C.  193,  195.  40  P. 
334,  335  (construed);  110  C.  297,  309.  42  P.  887  (cited);  115  C.  279. 
282.  47  P.  68  (construed);  116  C.  458,  460,  48  P.  383  (construed); 
118  C.  113,  114,  50  P.  375  (construed);  123  C.  446,  56  P.  61  (applied 
without  citation);  124  C.  331,  333,  334,  57  P.  71  (construed):  125  C. 
353,  354,  58  P.  9  (construed);  127  C.  560,  561,  60  P.  437  (construed): 
129  C.  300,  301,  61  P.  1080  (cited);  129  C.  384.  387,  62  P.  64  (pro- 
visions authorizing  or  requiring  stay  bonds  are  not  applicable  to 
decree  of  distribution);  131  C.  41,  42,  63  P.  134  (construed);  132  C. 
125,  128,  64  P.  120  (construed);  132  C.  340,  341,  64  P.  477  (cited); 
137  C.  458,  460,  70  P.  293  (construed);  138  C.  66,  57,  70  P.  1013 
(referred  to) ;  139  C.  140,  141,  143,  72  P.  922  (cited) ;  140  C.  82,  83,  87. 
73  P.  1009  (referred  to);  144  C.  631,  633,  78  P.  22  (cited);  144  C.  740. 
746  (cited  by  mistake  for  I  1942),  78  P.  280,  282  (correct  citation); 
1  C.  A.  99.  101,  102,  81  P.  656,  657  (construed). 

Practice  Act  f  340 — 7  C.  130,  132  (referred  to) ;  9  C.  34,  39  (cited) ; 
24  C.  94,  96   (cited);  40  C.  278.  280  (construed). 

As  to  bond  to  stay  execution  on  appe41  from  order  denying  motion 
for  new  trial  staying  Judgment  against  sureties,  see  Kerr's  Cyc. 
C.  C.  P.  i  942,  note  par.  61. 

As  to  effect  of  giving  stay-bond,  see  Kerr's  Cyc.  C.  C.  P.  S  946  and 
note. 

As  to  liability  of  sureties  on  appeal- bonds,  see  38  A.  S.  702. 

As  to  liability  of  sureties  on  defective  undertakings,  on  appeal, 
see  67  A.  S.  197. 

As  to  undertaking  on  appeal,  see  ante  S  941,  note. 

§94IL  APPEAL  FROM  A  JUDGMENT  FOR  DELITERT 
OF  DOCUMENTS.  If  the  judgment  or  order  appealed  from 
direct  the  assignment  or  delivery  of  documents  or  personal 
property,  the  exeeutloii  of  the  Jodgment  or  order  eaanot  be 
stayed  bj  appeal,  unless  [1]  the  things  required  to  be  assigned 
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or  delivered  be  placed  in  the  custody  of  such  officer  or 
receiver  as  the  court  may  appoint,  or  [2]  unless  [a]  an 
undertaking  be  entered  into  on  the  part  of  the  appellant,  [b] 
with  at  least  two  sureties,  and  [c]  in  such  amount  as  the 
court,  or  a  judge  thereof,  may  direct,  [d]  to  the  effect  that 
the  appellant  will  obey  the  order  of  the  appellate  court  upon 
th«  appeal. 

If  the  Judgment  or  order  appealed  from  appoint  a  reeelTer, 

the  execution  of  the  judgment  or  order  cannot  be  stayed  by 
appeal,  unless  [1]  a  written  undertaking  be  executed  on  the 
part  of  the  appellant,  [2]  with  two  or  more  sureties,  to  [t] 
the  effect  that  if  such  judgment  or  order  be  affirmed  or 
the  appeal  dismissed,  the  appellant  will  pay  all  damages  which 
the  respondent  may  sustain  by  reason  of  such  stay,  not 
exceeding  an  amount  to  be  fixed  by  the  judge  of  the  court 
by  which  the  judgment  was  rendered  or  order  made,  which 
amount  must  be  specified  in  the  undertaking. 

If  the  Judgment  or  order  appealed  from  direct  the  sale  of 
personal  property  upon  the  foreclosure  of  a  mortgage  thereon, 
the  execution  of  the  judgment  or  order  cannot  be  stayed  on 
appeal,  unless  [1]  an  undertaking  be  entered  into  on  the 
part  of  the  appellant,  [2]  with  at  least  two  sureties,  [8]  in 
such  amount  as  the  court,  or  the  judge  thereof,  may  direct, 
[4]  to  the  effect  that  the  appellant  will,  [a]  on  demand,  [b] 
deliver  the  mortgaged  property  to  the  proper  officer  if  the 
judgment  be  affirmed,  or  [c]  in  default  of  such  delivery 
that  the  appellant  and  sureties  will,  on  demand,  pay  to  the 
proper  officer  the  full  value  of  such  property  at  the  date  of 
the  appeal. 

HfaitofTt  Enacted  March  11,  1872,  re-enactment  of  |  850  Prac- 
tice Act;  amended  March  3,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.)» 
p.  6:  March  3,  1897,  Stats,  and  Amdts.  1897,  p.  56. 

See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 

Code  acetloB.— 62  C.  75,  77  (cited);  52  C.  622.  623  (referred  to); 
54  C.  182.  184  (cited);  67  C.  580.  581,  8  P.  93;  69  C.  241.  242,  243,  10  P. 
334,  335  (construed);  80  C.  452,  453.  22  P.  169,  338.  5  L.  577  (con- 
strued); 81  C.  222,  228,  15  A.  S.  50.  22  P.  594,  596  (cited);  88  C.  203. 
206,  26  P.  83  (construed) ;  89  C.  31,  32,  33,  26  P.  617  (construed) ;  90  C. 
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553.  555.  27  P.  411,  412  (construed);  94  C.  566.  567.  29  P.  1108  (con- 
strued); 98  C.  442.  444.  445.  33  P.  329.  830  (construed);  115  C.  279, 
282.  47  P.  58  (referred  to);  123  C.  445,  56  P.  61  (applied  without 
citation);  124  C.  331.  333.  57  P.  71  (cited);  129  C.  300.  301,  61  P.  1080 
(cited);  129  C.  3S4.  387.  62  P.  64  (provisions  authorizing  or  requir- 
ing: stay  bonds  are  not  applicable  to  decree  of  distribution);  132  C. 
340.  341.  64  P.  477  (cited);  138  C.  364.  365.  85  A.  S.  204.  65  P.  826 
(cited);  138  C.  56.  57,  70  P.  1013  (construed);  140  C.  82,  83,  87,  73  P. 
1009  (referred  to);  140  C.  333.  334,  73  P.  1058  (construed);  144  C.  631. 
632,  633,  78  P.  22  (construed);  1  C.  A.  99.  102.  81  P.  656,  657  (con- 
strued) ;  1  C.  A.  532,  537.  82  P.  566  (applied  on  appeal  from  Judgment 
directing  surrender  of  sliare  of  stock). 

Prnctlce  Act  $  340.— 24  C.  94,   96   (cited). 

As  to  effect  of  bond  to  stay  proceedings,  see  Kerr's  Cyc.  C.  C.  P. 

§  946  and  note. 

As  to  protection  of  property  in  hands  of  receiver  pending  appeal, 
see  11  L.  481. 


S9«.  .VPPEAL  FROM  A  JtDGMENT  DIRECTING  THE- 
EXECUTION  OF  A  CONVEYANCE,  ETC.  If  the  judgment  or 
order  appealed  from,  direct  the  execution  of  a  conveyance  or 
other  instrument,  the  execution  of  the  judgment  or  order 
cannot  be  stayed  by  the  appeal  until  the  instrument  Is 
executed  and  deposited  with  the  clerk  with  whom  the  judg- 
ment or  order  is  entered,  to  abide  the  judgment  of  the  appel- 
late court. 

HI«tory:  Enacted  March  11,  1872,  re-enactment  of  8  351  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

52  C.  75.  77  (cited);  52  G.  622.  623  (referred  to);  54  O.  182.  184 
(cited) ;  67  C.  580.  581,  8  P.  93  (no  stay  on  appeal  from  order  made 
after  final  judgment);  69  C.  241.  242.  243.  10  P.  334,  335  (construed): 
80  C.  462.  453.  22  P.  169,  338,  5  L.  577  (construed);  81  C.  222.  228. 
15  A.  S.  50,  22  P.  594.  596  (cited);  89  C.  31.  32,  33,  26  P.  617  (con- 
strued); 90  C.  553,  555.  27  P.  411,  412  (cited);  94  C.  566,  567,  29  P. 
1108  (construed);  98  C.  442.  444,  445.  33  P.  329,  330  (construed);  115 
C.  279.  282;  47  P.  58  (referred  to);  123  C.  445.  56  P.  61  (applied  with- 
out citation);  124  C.  .331,  333.  57  P.  71  (referred  to);  129  C.  300.  301. 
61  P.  1080  (cited);  129  C.  384,  387,  62  P.  64  (provisions  authorizing  or 
reiiulring  stay  bonds  are  not  applicable  to  decree  of  distribution); 
132  C.  310,  311,  64  P.  477  (cited);  138  C.  56,  57,  70  P.  1013  (referreti 
to):  140  C.  82,  83,  87,  73  P.  1009  (referred  to);  144  C.  631.  633.  78  P. 
22  (cited);  1  C.  A.  99.  102,  81  P.  656,  657  (construed). 
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§  94&  UNDERTAKING  ON  APPEAL  CONCERNING  REAL 
PROPERTY.  If  the  judgment  or  order  appealed  from,  direct 
the  sale  or  delivery  of  possession  of  real  property,  the  execu- 
tion of  the  same  cannot  be  stayed,  unless  [1]  a  written  under- 
taking be  executed  on  the  part  of  the  appellant,  [2]  with  two 
or  more  sureties,  [3]  to  the  effect  that  [a]  during  the  posses- 
sion of  such  property  by  the  appellant,  [b]  he  will  not 
[I]  commit,  or  [IJ]  suffer  to  be  committed,  [c]  any  waste 
thereon,  and  [d]  that  if  the  judgment  be  affirmed,  or  the  appeal 
dismissed,  [e]  he  will  pay  the  value  of  the  use  and  occupa- 
tion of  the  property  from  the  time  of  the  appeal  until  the 
delivery  of  possession  thereof,  pursuant  to  the  judgment  or 
order,  not  exceeding  the  sum  to  be  fixed  by  the  judge  of  the 
court  by  which  the  judgment  was  rendered  or  order  made, 
and  [f]  which  must  be  specified  in  the  undertaking.  When 
the  Judgment  is  for  the  sale  of  mortgaged  premlsefs  and  the 
payment  of  a  deficiency  arising  upon  the  sale,  the  under- 
taking must  also  [g]  provide  for  the  payment  of  such 
deficiency. 

Witmtaryt    Enacted  March  11,  1872.  re-enactment  of  S  352  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  56  pars,  annotation. 

Code  nectlom.— 52  C.  75,  77  (cited);  52  C.  622,  623  (referred  to); 
54  C.  182,  184  (cited);  66  C.  443.  444,  6  P.  82,  83  (statutory  under- 
taklngr.  tn  each  case,  has  reference  to  a  particular  judgrment  and 
its  execution);  67  C.  680,  581,  8  P.  93  (referred  to);  69  C.  241,  242. 
243,  10  P.  334,  335  (construed);  71  C.  100.  102.  103,  11  P.  815.  816. 
817  (construed);  71  C.  295,  296,  298,  299.  300,  12  P.  167  (construed); 
77  C.  28.  29,  18  P.  790.  791  (construed) ;  80  C.  452,  453,  22  P.  169.  338. 
5  I^  577  (construed);  81  C.  222.  228.  15  A.  S.  50.  22  P.  594.  596  (cited); 
84  C.  85.  87,  89.  24  P.  151.  152  (construed);  89  C  31.  32,  33,  26  P.  617 
(construed);  90  C.  553.  555.  27  P.  411,  412  (cited);  91  C.  307,  309, 
27  P.  644  (construed);  92  C.  552.  554,  28  P.  601,  602  (construed); 
94  C.  566,  567.  29  P.  1108  (construed);  95  C.  39.  41.  30  P.  202  (con- 
strued); 95  C.  152,  153,  80  P.  202  (construed);  97  C.  484.  486.  4S7.  488, 
32  P.  584  (construed);  98  C.  442,  444.  445,  33  P.  329,  330  (construed): 
98  C.  625,  626.  627,  33  P.  483  (construed.);  99  C.  5:16,  5:^7.  34  P.  222 
(construed);  35  P.  77  (construed);  104  C.  103,  104.  105,  37  P.  749 
(construed) ;  105  C.  413,  414.  415.  416.  418,  419,  38  P.  977  (construed) : 
107  C.  193,  196,  198.  40  P.  334.  335  (construed):  115  C.  275).  282.  47  P,  58 
(construed);   116  C.  32,  37.  47  P.  772  (construed);  116  C.  458,  461.   48  P. 
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388  (construed);  51  P.  10i»9  (cited);  120  C.  632.  633.  52  P.  1070  (con- 
strued): 128  C.  445,  56  P.  61  (appUed  without  citation)  124  C.  831.  333, 
334,  67  P.  71  (construed);  129  C.  300,  301,  61  P.  1080  (cited);  129  C.  884. 
387,  62  P.  64  (provisions  authorizing  or  requiring  stay  bonds  are  not 
applicable  to  decree  of  distribution) ;  129  C.  649,  650.  62  P.  259  (con- 
strued): 130  C.  618.  619,  63  P.  62  (cited);  132  C.  340.  341.  64  P.  477 
(cited):  134  C.  60,  68,  66  P.  75  (cited);  186  C.  660,  661.  67  P.  1049 
(referred  to);  188  C.  56,  57,  70  P.  1013  (cited);  139  C.  141,  143,  72  P. 
922  (cited);  140  C.  82,  83,  87,  73  P.  1009  (referred  to);  144  C.  631, 
633.  78  P.  22  (cited);  1  C.  A.  99,  102,  81  P.  656,  657  (construed). 

Practice  Act  1 352.-7  C.    130,     132     (referred   to) ;   24   C.   94,   96 

(referred   to);   26   C.   337,  846,   353,   854    (construed);   98   C.   625.    627 

(construed — similarity  to  code  section);  106  C.  413,  416,  88  P.  977 
(construed). 


II946.  STAT  OF  PROCEEDINdS.  THE  SECURITT  OK 
APPEAL  MAT  BE  LIFTED  IK  THE  CASE  OF  AN  EXECU- 
TORy  ETC*  Whenever  an  appeal  is  perfected,  as  provided  in 
the  preceding  sections  of  this  chapter,  it  stays  all  further 
proceedings  in  the  couit  below  upon  the  judgment  or  order 
appealed  from,  or  upon  the  matters  embraced  therein,  and 
releases  from  levy  property  which  has  been  levied  upon 
under  execution  issued  upon  such  judgment;  but  the  court 
below  may  proceed  upon  any  other  matter  embraced  in  the 
action  and  not  affected  by  the  order  appealed  from.  An[d] 
the 

Court  below  maj.  Id  its  dlscretloB,  dispense  wltli  or  Unit 
the  security  required  by  this  chapter,  when  the  appellant  is 
an  executor,  administrator,  trustee,  or  other  person  acting 
in  another's  right. 

An  appeal  does  not  continue  in  force  an  attachment  unless 
an  undertaking  be  executed  and  filed  on  the  part  of  the 
appellant,  by  at  least  two  sureties,  in  double  the  amount  of 
the  debt  claimed  by  him,  that  the  appellant  will  pay  all 
costs  and  damages  which  the  respondent  may  sustain  by 
reason  of  the  attachment,  in  case  the  order  of  the  court 
below  be  sustained;  and,  unless,  within  five  days  after  the 
entry  of  the  order  appealed  from,  such  appeal  be  perfected. 

Hintoryt  Enacted  March  11.  1872,  founded  upon  |  S58  Practice 
Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  8S7. 
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i« — 47  C.  584,  585  (construed);  49  C.  72,  74  (construed 
aa  it  existed  in  1873);  62  C.  75.  77  (applied);  54  C  493,  494  (con- 
strued); 58  C.  356  (cited);  60  C.  624,  626  (construed);  62  C.  543, 
544  (erroneously  cited  as  {  496) ;  63  C.  607,  610  (cited) ;  65  C.  332, 
333.  4  P.  109,  110  (construed);  (C.  Feb.  27.  1885),  6  P.  99  (con- 
strued); 67  C.  377,  378,  7  P.  760,  761  (construed);  70  C.  291.  294,  11  P. 
630.  631  (cited  in  dis.  op.);  72  C.  197,  198.  13  P.  491  (construed); 
72  C.  672,  573,  574,  14  P.  207  (construed);  80  C.  62,  63.  22  P.  85  (con- 
strued); 80  C.  390.  392,  22  P.  188,  189  (referred  to);  81  C.  222,  228, 
15  A.  S.  50,  22  P.  594,  596  (construed);  84  C.  7,  9,  24  P.  147,  148  (con- 
strued); 84  C.  327,  360,  381,  18  A.  S.  192,  24  P.  121,  127,  10  L.  627 
(construed);  87  C.  241,  244,  26  P.  411,  412  (construed);  87  C.  410, 
412.  25  P.  487  (applied);  88  C.  480,  481,  26  P.  505,  506  (construed); 
90  C.  78,  81,  27  P.  24,  25  (construed);  93  C.  673,  575,  29  P.  218  (con- 
strued); 94  C.  566,  567.  29  P.  1108  (referred  to);  99  C.  497.  501,  34  P. 
80  (construed);  99  C.  511.  512,  516.  34  P.  109  (construed);  101  C. 
583,  684.  36  P.  96  (referred  to);  102  C.  656.  657,  36  P.  928  (con- 
strued); 107  C.  536,  539,  40  P.  949  (construed  and  applied);  108  C. 
446.  450,  41  P.  476  (construed);  110  C.  401.  403.  42  P.  892  (applied); 
114  C.  212,  214,  46  P.  78  (construed  and  applied);  115  C.  85.  88, 
46  P.  862  (construed  in  cone,  op.);  116  C  492.  493,  494.  48  P.  485 
cited;  120  C.  632.  633,  62  P.  1070  (construed);  123  C.  446.  56  P. 
61  (applied  without  citation) ;  126  C.  183.  187,  58  P.  452  (construed) ; 
132  C.  340.  341,  64  P.  477  (cited) ;  138  C.  110,  113,  65  P.  125  (referred 
to);  133  C.  246.  247.  66  P.  468  (construed);  137  C.  372,  373,  70 
P.  180  (applied);  137  C.  493,  494.  496,  70  P.  478  (construed  and 
applied);  150  C.  6.  8,  87  P.  1020  (stay  of  proceedings  upon  order 
for  alimony);  1  C.  A.  104,  106.  81  P.  658  (construed  and  applied); 
3  C.  A.  208,  209,  210,  211.  84  P.  786  (construed);  26  F.  *337.  346  (con- 
strued to  make  appeal  a  supersedeas).  390  (quoted  as  to  stay); 
36  F.  337,  361  (quoted  as  to  stay). 

Pra«tiee  Act  I4I5S.— 25  C.  336.  353,  355  (cited). 

As  to  amendments  of  decrees  in  Judgment  or  record  after  appeal. 
see  14  A.  D.  616. 

As  to  effect  of  appeal  and  ri^ht  to  appeal  on  judgment  as  con- 
stituting res  Judicata,  see  37  A.  S.  29. 

As  to  effect  of  appeal  on  lis  pendens,  see  56  A.  S.  875. 

As  to  new  bond  on  failure  of  sureties  to  Justify,  see  Kerr's  Cyc. 
C.  C.  P.  i  948  and  note;  also  ante  f  942,  note. 

As  to  power  of  court  to  issue  supersedeas,  see  67  A.  S.  714. 

As  to  stay-bonds  in  general,  see  Kerr's  Cyc.  C.  C.  P.  S  942  et 
seq*  and  notes;  also  ante  i  942,  note. 

As  to  validity  of  Judgment  pending  appeal,  see  73  A.  D.  688. 
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§947.  UNDERTAKING  MAY  BE  IN  ONE  INSTRUMENT 
OR  SEVERAL.  The  undertakings  prescribed  by  sections  nine 
hundred  and  forty-one,  nine  hundred  and  forty-two,  nine  hun- 
dred and  forty-three,  and  nine  hundred  and  forty-five,  may 
be  in  one  instrument  or  several,  at  the  option  of  the  appel- 
lant. 

HlMtory:  Enacted  March  11,  1872,  substantial  re-enactment  of 
ii  354  Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

Coile  Mection.— 94  C.  566,  5C7.  29  P.  1108  (referred  to);  123  C.  445, 
56  P.  61  (applied  without  citation);  132  C.  340.  341,  64  P.  477 
(applied). 

Priictlce  Act  §354.-25    C.    337.    355    (cited). 

8  948.    JUSTIFICATION  OF  SURETIES  ON  UNBERTAK- 

ING  ON  APPEAL.  The  adverse  party  may  except  to  the  suffi- 
ciency of  the  sureties  to  any  of  the  undertakings  mentioned  in 
sections  nine  hundred  and  forty-one,  nine  hundred  and  forty- 
two,  nine  hundred  and  forty-three,  and  nine  hundred  and 
forty -five,  at  any  time  within  thirty  days  after  notice  of  the 
filing  of  such  undertaking;  and  imless  they  or  other  sure- 
ties, within  twenty  days  after  the  appellant  has  been  served 
with  notice  of  such  exception.  Justify  before  a  Judge  of  the 
court  below,  upon  five  days'  notice  to  the  respondent  of  the 
time  and  place  of  justification,  execution  of  the  judgment, 
order,  or  decree  appealed  from  is  no  longer  stayed;  and  In 
all  cases  where  an  undertaking  is  required  on  appeal  by  the 
provisions  of  this  title,  a  deposit  In  the  court  below  of  the 
amount  of  the  judgment  appealed  from,  and  three  hundred 
dollars  In  addition,  shall  be  equivalent  to  filing  the  under- 
taking; and  in  all  cases  the  undertaking  or  deposit  may  be 
waived  by  the  written  consent  of  the  respondent. 

HiMtoryt  Enacted  March  11.  1872,  founded  upon  $865  Practice 
Act  as  amended  1854  (Stats.  1854,  p.  84);  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  338;  March  9,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt).  p.  6:  by  Code  Commission,  Act  March  8,  1^01, 
Stats,  and  Amdts.  1900-1,  p.  173,  act  held  unconstitutional,  see 
history,  $  5  ante:  amended  March  18,  1905,  Stats,  and  Amdts.  1905, 
p.  155. 
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See  Kerr's  Cyc.  C.  C.  P.  for  23  pars,  annotation. 

Code  sectloB. — 52  C.  447.  449  (construed);  54  C.  493,  494  (con- 
strued); 60  C.  280,  282  (cited);  65  C.  221,  223,  3  P.  Sll  (construed): 
68  C.  343.  346,  347,  8  P.  856,  9  P.  264.  11  P.  128.  129.  130  (con- 
strued); 81  C.  222,  228,  15  A.  S.  50,  22  P.  594.  596  (cited);  94  C. 
566.  567,  29  P.  1108  (referred  to);  95  C.  418,  419,  30  P.  558  (con- 
strued); 97  C.  363.  354.  359,  32  P.  446  (cited);  99  C.  497,  501,  34 
P.  80  (Cited);  109  C.  602,  605,  42  P.  147  (construed);  110  C.  401, 
403.  42  P.  892  (construed);  115  C.  619,  620,  47  P.  601  (right  to  file 
new  bond  with  different  sureties);  123  C.  445,  56  P.  61  (applied 
without  citation);  130  C.  618.  620,  63  l\  62  (construed);  135  C.  060. 
C61.   67  P.  1048   (referred  to). 

Practice  Act  §  855.— 18  C.  668,  669  (construed) ;  24  C.  94,  96 
(cited);  32  C.  873,  375  (cited). 

As  to  deposit  in  place  of  undertaking,  see  Kerr's  Cyc.  C.  C.  P. 
g  940  and  note. 

As  to  waiver  of  insufficiency  of  undertaking  on  appeal,  see  Kerr's 
Cyc.  C.  C.  P.  S  941  and  note. 

As  to  waiver  of  provision  for  payment  of  a  deficiency  judgment. 
see  Kerr's  Cyc.  C.  C.   P.  S  94B  and  note. 


8  949.  STAY  OF  PR0C£EDIMG8  IN  COURT  BELOW;  EX- 
CEPTIONS. In  cases  not  provided  for  in  sections  nine  hun- 
dred and  forty-two,  nine  hundred  and  forty-three,  nine  hun- 
dred and  forty-four,  and  nine  hundred  and  forty -Ave,  the 
perfecting  of  an  appeal  by  giving  the  undertaking  or  making 
the  deposit  naentioned  in  section  nine  hundred  and  forty-one, 
stays  proceedings  in  the  court  below  upon  the  judgment  or 
order  appealed  from,  except  where  It  directs  the  sale  of  per- 
ishable property:  in  which  case  the  court  below  may  order 
the  property  to  be  sold  and  the  proceeds  thereof  to  be 
deposited,  to  abide  the  judgment  of  the  appellate  court;  and 
except,  also,  [1]  where  it  adjudges  the  defendant  guilty  of 
usurping,  or  intruding  into,  or  unlawfully  holding  a  public 
office,  civil  or  military,  within  this  state,  and  except,  also, 
where  the  order  grants,  or  refuses  to  grant,  a  change  of  the 
place  of  trial  of  an  action ;  and  [2]  except  also  where  It  orders 
a  corporation  or  its  officers  or  agents,  or  any  of  them,  to 
give  a  person  adjudged  to  be  a  director,  stockholder  or  mem- 
ber of  such  corporation  a  reasonable  opportunity  to  inspect 
or  take  copies  of  such  books,  papers  or  documents  of  the 
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corporation  as  the  court  finds  that  such  director,  stockholder 
or  member  is  entitled  by  law  to  inspect  or  copy. 

mmioryt  Enacted  March  11,  1872,  substantial  re-enactment  of 
§  356  Practice  Act;  amended  February  16,  1874,  Code  Amdts. 
1873-4,  p.  408;  February  27,  1905,  Stats,  and  Amdts.  1905,  p.  22. 

See  Kerr's  Cyc.  C.  C.  P.  for  38  pars,  annotation. 

Code  sectloii. — 52  C.  75.  77  (applied);  52  C.  622,  623  (referred  to); 
63  C.  44,  45  (construed);  64  C.  232,  30  P.  806  (applied);  67  C.  580. 
581,  8  P.  93  (construed);  69  C.  241,  242.  248.  10  P.  334  (construed 
and  applied);  70  C.  635,  636,  637,  11  P.  789,  790  (construed);  73 
C.  486,  487,  15  P.  110  (applied);  81  C.  64,  68,  22  P.  333.  334  (referred 
to):  84  C.  327,  381,  18  A.  S.  192.  24  P.  121,  134.  10  L.  627  (con- 
strued); 89  C.  31,  32,  33.  26  P.  617  (applied);  94  C.  566.  667,  29 
P.  1108  (referred  to);  98  C.  304.  306,  33  P.  123  (construed);  98  C. 
442,  444,  33  P.  329  (construed);  111  C.  106,  111,  43  P.  580  {construed); 
115  C.  279.  282,  283.  47  P.  58  (construed);  119  C.  635,  636.  61  P.  956 
(construed);  123  C  445,  446.  447,  66  P.  61  (construed — ^jud«rment 
for  alimony — receiver);  124  C.  331.  833,  57  P.  71  (construed);  125 
C.  527,  528,  529.  58  P.  172  (construed);  129  C.  300,  301,  61  P.  1080 
(applied);  131  C.  631.  634,  63  P.  1010  (construed);  132  .C.  340, 
341,  64  P.  477  (cited);  138  C.  11,  18,  70  P.  918  (applied);  138  C. 
56,  57.  70  P.  1013,  1014  (construed  and  applied);  138  C.  244,  246, 
71  P.  112  (construed);  140  C.  82,  83,  86,  87,  73  P.  1009  (construed); 
143  C.  313,  315,  76  P.  1115  (construed);  144  C.  631,  633,  78  P.  22 
(applied);  1  C.  A.  99.  102,  103,  81  P.  656  (stay  of  proceedlnsrs  by 
giving   three-hundred  dollar  undertaking). 

Practice  Act  §  36e«— 7  C.  130,  132  (cited);  19  C.  118,  119  (con- 
strued); 63  C.  44,  45  (identity  of,  with  code  section — effect  of 
giving    undertaking    contemplated    by). 

As  to  operation  of  stay,  see  Kerr's  Cyc.  C.  C.  P.  §  946  and  note. 

§950.  WHAT  PAPERS  TO  BE  USED  ON  AN  APPEAL 
FROM  THE  JUDGMENT.  On  an  appeal  from  a  final  judg- 
ment, the  appellant  must  furnish  the  court  with  [1]  a  copy 
of  the  notice  of  appeal,  [2]  of  the  judgment-roll,  and  [S] 
of  any  bill  of  exceptions  or  [4]  statement  in  the  case  upon 
which  the  appellant  relies. 

Any  statement  [1]  used  on  motion  for  a  new  trial  or  settled 
after  decision  of  such  motion  when  the  motion  is  made  upon 
the  minutes  of  the  court,  as  provided  in  section  six  hundred 
and  sixty-one,  or  [2]  any  bill  of  exceptions  settled,  as  pro- 
vided in  sections  six  hundred  and  forty-nine  or  six  hundred 
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and  fifty,  or  [S]  used  on  motion  for  a  new  trial,  may  be  used 
on  appeal  from  a  final  judgment  equally  as  upon  appeal  from 
the  order  granting  or  refusing  the  new  trial. 

HIatofTt  Enacted  March  11.  1872,  founded  upon  |  346  Practice 
Act  as  amended  1854  (Stats.  1854,  p.  84);  amended  March  24, 
1874,  Code  Amdts.  1873-4,  p.  338;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  178,  act  held  uncon- 
stitutional, see  history,  |  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  74  pars,  annotation. 

Code  neetloB. — 47  C.  604,  605  (construed);  47  C.  640,  641  (con- 
strued); 51  C.  110,  111  (construed);  53  C.  281.  283  (construed); 
54  C.  211,  212  (applied);  54  C.  236  (cited);  60  C.  279  (cited);  61 
C.  191,  194,  195  (cited);  64  C.  529,  594.  2  P.  418,  460  (applied); 
68  C.  326.  338,  339,  9  P.  187  (construed);  68  C.  363.  369,  9  P.  550, 
553  (construed);  73  C.  599.  600.  15  P.  302.  308  (cited);  77  C.  297. 
298,  19  P.  517  (construed);  81  C.  398,  399.  22  P.  871  (construed); 
81  C.  634,  638.  639,  22  P.  863  (construed);  83  C.  159,  160,  162,  163. 
23  P.  225.  226  (construed  and  applied);  83  0.  621.  622.  24  P.  162 
(referred  to);  89  C.  69,  26  P.  787.  788  (cited);  97  C.  181.  182,  31 
P.  52,  939  (applied);  98  C.  105,  107,  109.  32  P.  876  (construed):  99 
C.  173,  178,  33  P.  887,  889  (cited);  99  C.  649,  651.  34  P.  442  (con- 
strued); 107  C.  141,  143.  40  P.  103  (cited);  120  C.  640,  641,  53  P. 
25  (applied);  121  C.  223,  225,  53  P.  552  (construed);  122  C.  1.  2, 
54  P.  276  (construed);  122  C.  480,  481.  55  P.  250  (cited);  128  C. 
136,  138,  139,  140,  60  P.  682  (construed);  132  C.  197.  198,  64  P. 
260  (cited);  138  C.  584,  588,  65  P.  1081  (construed);  138  C.  602, 
603,  606,  72  P.  148  (construed);  72  P.  840,  841  (construed  with 
respect  to  settlement  of  statement);  141  C.  151.  152,  154,  74  P. 
757  (construed);  150  C.  764,  771,  89  P.  1090  (consideration  of  state- 
ment on  motion  for  new  trial  on  appeal  from  Jud^^ent);  1  C.  A. 
749.  82  P.  1055  (construed);  2  C.  A.  24,  28.  82  P.  1122  (bill  of 
exceptions  ntay  be  considered  on  appeal  from  Judi^ment) ;  3  C. 
A.  371,  378,   85  P.  667   (construed  and  applied). 

Prmetlce  Act  §346.-14  C.  149,  153  (applied;  15  C.  324,  326  (cited); 
25  C.  511,  512  (construed):  26  C.  584  (quoted);  28  C.  58,  59  (cited); 
28  C.  301,  306  (cited);  28  C.  649,  650  (cited);  29  C  612,  613  (cited); 
34  C.  28,  34  (construed);  77  C.  297,  299,  19  P.  517  (referred  to); 
128  C.  136.  138,  139,  60  P.  682  (changes  In  the  law  effected  by  the 
code,  respecting  statement  of  the  case,  new  trial,  record,  ♦^to.. 
stated). 

As  to  the  judgment- roll,  see  Kerr's  Cyo.  C.  C.  P.  9  670  and  note. 

Same — ^As  to  opinion  of  court  below  as  part  of  record  on  appeal, 
see  15   Ii.   798. 
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As  to  reviewable  judgment,  see  Kerr's  Cyc.  C.  C.  P.  {  956  and 
note;   also  ante   $  936,   note. 

As  to  transcripts — Authentication  of,  see  Kerr's  Cyc.  C.  C.  P. 
I  953   and   note. 

Same— Contents  of,  see  Kerr's  Cyc.  C.  C.  P.  H  951,  962  and  notes, 

STATEMENT  ON    APPBAL, 

The  provisions  of  the  Practice  Act  for  a  statement  on  appeal 
were  not  incorporated  in  the  C.  C.  P.  of  1872;  Wall  vs.  Mines. 
128  C.  136,  138,  60  P.  682.  Hy  comparing  f|  659,  661,  951  and  952. 
it  will  be  seen  that  the  only  statement  which  can  be  used  on 
appeal  is  the  one  used  on  the  hearing  of  a  motion  for  a  new 
trial,  or  the  subsequent  statement  provided  for  V)y  §  661,  and  which 
section  prescribes  what  such  subsequent  statement  shall  contain. 
The  following  citations,  however,  may  be  of 'some  use  notwith- 
standing the  fact  that  the  sections  cited  were  not  preserved. 

Practice  Act  S§  88N,  aCiO.  341,  342,  343,  347.-8  C.  322.  323  (waiver 
of  right  to  make  statement);  8  C.  617.  619  (statement  may  become 
matter  of  record  without  certificate  of  judge);  9  C.  207.  210  (appli- 
cation of  fi  339  to  statements  for  new  trials  as  well  as  to  state- 
ments on  appeal);  15  C.  354.  356  (Hpecifications  of  evidence  In  state- 
ment); 17  C.  513.  514  (necessity  of  certificate  specifying  affidavits 
used);  22  C.  362  (construction  and  effect  of  f  343— use  of  alfldavits); 
24  C.  334,  336  (S  447  quoted);  24  C.  447,  448  («§  344.  347  considered  on 
appeal  fi-om  order  refusing  to  dissolve  attachment);  25  C.  478. 
485,  487,  488  (specification  of  evidence  in  statement);  25  C.  511, 
514,  515  (application  of  $  338,  as  to  what  statement  shall  contain, 
to  appeals  from  probate  court);  27  C.  408.  411  (statement  is  place 
for  specifications  of  errors);  27  C.  470,  474  (specifications  in  state- 
ment) ;  28  C.  162,  163  (various  sections  construed  as  to  necessity 
of  specification  In  statement);  28  C.  238,  240  (waiver  of  right  to 
make  statement);  28  C.  261,  262  (statement  to  be  authenticated); 
28  C.  295,  297  («  344  cited);  28  C.  416.  419  (authority  to  prepare 
statement);  30  C.  182.  184  (1338  cited);  30  C.  218,  2^1  (statement 
not  filed  in  time  is  no  part  of  record);  32  C.  304.  320.  323  (making 
of  record  by  statement  on  appeal);  33  C.  549.  554  (settling  points 
on  appeal  from  order  not  made  upon  affidavits  alone) ;  33  C.  677, 
678  (order  made  on  motion  to  retax  costs  is  not  an  order  made 
after  final  judgment);  41  C.  439,  442  (no  annexation  of  statement 
to  judgment  after  twenty  days)  443  (cited  In  dis.  op.);  41  C.  632, 
634  (what  is  not  a  statement):  4ri  C.  43.  44  (appeal  from  order — 
necessity  of  statement);  45  C.  S9.  90  (appeal  from  order — necessity 
of  statement);  47  C.  416,  427  (statement  must  specify  particulars); 
47  C.  640,  641    (annexing  bills  of  exception  to  judgment   roll). 
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9  961.  WHAT  PAPERS  USED  ON  APPEALS  FROM  OB- 
DERS,  EXCEPT  ORDERS  GRANTING  OR  REFUSING  NEW 
TRIALS.  On  appeal  from  a  judgment  rendered  on  an  appeal, 
or  from  an  order,  except  an  order  granting  or  refusing  a 
new  trial,  the  appellant  must  furnish  the  court  with  a  copy 
of  the  notice  of  appeal,  of  the  judgment  or  order  appealed 
from,  and  of  papers  used  on  the  hearing  in  the  court  below. 

HUitoFyt  Enacted  March  11,  1872.  founded  upon  8  346  Practice 
Act  as  amended  1864  (Stats.  1854,  p.  84);  amended  March  24, 
1874,  Code  Amdts.  1873-4,  p.  339. 

See  Kerr's  Cyc.  C.  C.  P.  for  23  pars,  annotation. 

47  C.  166.  167  (construed):  54  C.  286  (cited):  56  C.  135.  136 
(applied);  56  C.  173.  174  (construed);  58  C.  617  (construed): 
61  C.  191.  196  (cited);  63  C.  232.  233  (applied);  3  P.  801  (applied); 
68  C.  326,  338.  9  P.  187  (referred  to);  69  C.  71,  72,  10  P. 
189.  190  (applied);  70  C.  72.  73.  11  P.  497  (construed);  75  C. 
620,  626,  17  P.  920,  923  (construed);  77  C.  297,  29«.  19 
P.  517  (construed);  79  C.  50,  21  P.  434  (applied);  80  O. 
472,  476,  22  P.  299,  300  (construed);  81  C.  608.  609,  22  P.  967  (con- 
strued); 100  C.  609.  612.  35  P.  345,  639  (construed);  109  C.  116, 
120.  41  P.  788  (construed);  114  C.  60.  62,  46  P.  1022  (construed  and 
applied);  119  C.  382.  383.  61  P.  559  (construed);  128  C.  75.  76,  60 
P.  622  (applied);  132  C.  197.  198,  64  P.  260  (referred  to):  133  C. 
362.  363.  66  P.  825  (cited);  137  C.  420,  423.  70  P.  299  (construed): 
142  C.  162,  157,  75  P.  777.  778  (construed):  2  C.  A.  515,  517.  83 
P.  469  (referred  to  in  considering  appeal  from  order  denying  new 
trial,  coming  up  on  a  separate  transcript). 

§»52.  WHAT  PAPERS  TO  BE  USED  ON  AN  APPEAL 
FROM  AN  OBDEK  GRANTING  OR  REFUSING  A  NEW 
TRIAL.  On  an  appeal  from  an  order  granting  or  refusing  a 
new  trial,  the  appellant  must  furnish  the  court  with  a  copy 
of  [1]  the  notice  of  appeal,  of  [2]  the  order  appealed  from, 
and  [S]  of  the  papers  designated  in  section  six  hundred  and 
sixty-one  of  this  code. 

Hliitoryi  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4.  p.  339;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1.  p.  174.  act  held  unconstitutional. 
see  history.  |  6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  14  pars,  annotation. 
54    C.    286    (cited);    54    C.    542,    547    (construed);    64    C.    529.    594 
(erroneously   cited   as    1661),    2    P.   418,    460    (correct   citation);    66 
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C.  408,  407,  5  P.  796,  903  (cited  in  dis.  op.);  6«  C.  22,  23,  8  P. 
696,  597  (construed);  69  C.  71,  73,  10  P.  189,  190  (applied);  77  C. 
297,  298,  19  P.  517  (construed):  78  C.  384,  385,  20  P.  706,  707  (con- 
strued); 79  C.  115,  122,  123,  19  P.  532.  533.  21  P.  610,  3  L.  754 
(cited);  88  C.  146,  149.  25  P.  1111  (construed);  92  C.  64,  28  P.  102, 
108  (construed  and  applied);  120  C.  284,  236,  52  P.  491  (construed); 
128  C.  45.  46.  47.  60  P.  524  (applied);  132  C.  197,  198.  64  P.  260 
(cited);  144  C.  278,  280,  77  P.  904  (construed  and  applied);  150  C. 
258,  260,  88  P.  925  (cited);  2  C.  A.  24,  28,  82  P.  1122  (sufficient 
authentication  of  transcript,  what  is);  4  C.  A.  430,  431.  88  P.  383 
(opinion  of  court,  although  printed  in  transcript,  is  no  part  of 
record  on  appeal). 

§  958.    COPIES  AND  UNDEBTAKINGS,  HOW  CERTIFIED. 

The  copies  provided  for  in  the  last  three  sections  must  be 
[1]  certified  to  be  correct  by  [a]  the  clerk  or  [b]  the  attor- 
neys, and  [2]  must  be  accompanied  with  a  certificate  of  [a] 
the  clerk  or  [b]  attorneys  that  [S]  an  undertaking  on  appeal, 
in  due  form,  has  been  properly  filed,  or  [4]  a  stipulation  of 
the  parties  waiving  an  undertaking. 

Hliitoryi  Enacted  March  11,  1872,  founded  upon  i  346  Practice 
Act  as  amended  1854  (Stats.  1854,  p.  84);  amended  March  24, 
1874,  Code  Amdts.  1878-4.  p.  889. 

See  Kerr's  Cyc.  C.  C.  P.  for  23  pars,  annotation. 

52  C.  644  (construed  and  applied) ;  54  C.  275,  276,  277  (construed) ; 
57  C.  140,  141  (construed);  3  P.  801  (applied);  77  C.  297.  298,  19 
P.  517  (construed);  88  C.  136,  137,  23  P.  284.  285  (construed);  31 
p.  625  (construed);  109  C.  602,  606,  607,  42  P.  147  (referred  to); 
111  C.  549,  552,  44  P.  237  (construed);  120  C.  234,  237.  62  P.  491 
(construed);  128  C.  45,  46,  47,  60  P.  524  (applied);  132  C.  197. 
198,  64  P.  260  (construed  and  applied);  136  C.  673,  675,  69  P.  41<» 
(applied);  2  C.  A.  24,  28,  82  P.  1122  (sufficient  authentication  of 
transcript,  what  is);  6  C.  A.  115,  91  P.  747  (appellant's  affidavit 
cannot  be  substituted  for  the  required  certificate). 

As  to  certificate  as  to  what  papers  were  used  on  hearing:  of 
motions,  see  Kerr's  C^c.  C.  C.  P.  H  951,  952  and  notes. 

As  to  order  forbidding  clerk  to  certify  correctness  of  transcript, 
see  Kerr's  Cyc.  C.  C.  P.  S  946  and  note. 

§%8a.  PREPARATION  OF  PAPERS  ON  APPEAL,  NO- 
TICE  TO  COUNTY  CLERK.  Any  person  desiring  to  appeal 
from  any  judgment,  order  or  decree  of  the  superior  court  to 
the  supreme  court  or  any  of  the  district  courts  of  appeal, 
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may,  in  lieu  of  preparing  and  settling  a  bill  of  exoeptione 
pursuant  to  the  provisions  of  section  six  hundred  and  fifty 
of  this  code,  file  with  the  clerk  of  the  court  from  whose  judg- 
ment, order  or  decree  said  appeal  is  taken,  or  to  be  taken, 
a  notice  stating  that  he  desires  or  intends  to  appeal,  or  has 
appealed  therefrom,  and  requesting  that  a  transcript  of  the 
testimony  offered  or  taken,  evidence  offered  or  received,  and 
all  rulings,  instructions,  acts  or  statements  of  the  court,  also 
all  objections  or  exceptions  of  counsel,  and  all  matters  to 
which  the  same  relate,  be  made  up  and  prepared.  Said  notice 
must  be  filed  within  ten  days  after  notice  of  entry  of  the 
Judgment,  order  or  decree. 

[Court  reporter  to  transcribe  report  of  trlaL]  Upon  re- 
ceiving said  notice,  it  shall  be  the  duty  of  the  court  to  require 
the  stenographic  reporter  thereof  to  transcribe  fully  and 
completely  the  phonographic  report  of  the  trial.  The  steno- 
graphic reporter  shall,  within  twenty  days  after  said  notice 
has  been  filed  with  the  clerk,  prepare  a  transcript  of  the 
phonographic  report  of  the  trial  including  therein  copies  of 
all  writings  offered  or  received  in  evidence  and  all  other 
matters  and  things  required  by  the  notice  above  referred  to 
to  be  therein  contained,  and  shall  file  the  same  with  the 
clerk  of  said  court.  Upon  the  same  being  filed,  it  shall  be 
the  duty  of  the  clerk  forthwith  to  give  the  attorneys  appear- 
ing in  said  cause  notice  that  said  transcript  has  been  filed, 
and  that  within  five  days  after  the  receipt  of  said  notice  the 
same  will  be  presented  to  the  Judge  for  approval. 

[Transcript  to  be  presented  to  Judge  for  approvaL]    At  the 

time  specified  in  the  notice  of  the  clerk  to  the  attorneys  said 
transcript  shall  be  presented  to  the  judge  for  his  approval, 
and  the  judge  shall  examine  the  same  and  see  that  the 
same  is  a  full,  true  and  fair  transcript  of  the  proceedings 
had  at  the  trial,  the  testimony  offered  or  taken,  evidence 
offered  or  received,  instructions,  acts  or  statements  of  the 
court,  also  all  objections  and  exceptions  of  oounsel  and  mat- 
ters to  which  the  same  relate.  The  judge  shall  thereupon 
certify  to  the  truth  and  correctness  of  said  transcript  and 
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the  same  shall,  when  so  settled  and  allowed,  be  and  become 
a  portion  of  the  judgment-roll  and  may  be  considered  on 
appeal  in  lieu  of  the  bill  of  exceptions  now  provided  for  by 
law. 

[What  papers  may  be  incorporated  in  transcript]     If  the 

judgment,  order  or  decree  appealed  from  be  not  included 
in  a  judgment-roll,  the  party  desiring  to  appeal  shall  on  the 
filing  of  said  notice  specify  therein  such  of  the  pleadings, 
papers,  records  and  files  in  said  cause  as  he  desires  to  have 
incorporated  In  said  transcript  in  addition  to  the  matters 
hereinbefore  required  and  the  same  shall  be  included. 

[What  respondent  may  re<inire.]  The  respondents  on  said 
appeal  may  at  the  time  said  transcript  is  presented  for  set- 
tlement and  allowance,  require  the  insertion  therein  of  such 
other  papers,  files,  documents,  records  and  proceedings  of 
said  cause  as  they  then  desire  to  have  incorporated  therein, 
and  the  said  papers,  files,  documents,  records  and  proceedings 
shall  when  so  Incorporated  be  deemed  fully  authentic  for 
use  on  said  appeal.  The  parties  may  by  stipolation  omit 
any  matters  from  said  record  which  they  desire  to  so  omit. 

HlMtoryt  Enacted  March  20,  1907,  Stats,  and  Arndts.  1907. 
p.  750,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  471. 

§  d53b.    UNDERTAKING  TO  PAY  COST  OF  TRANSCRIPT. 

At  the  time  the  said  notice  provided  for  in  the  last  section 
is  filed  with  the  clerk  of  the  court,  the  appellant,  or  person 
intending  to  appeal,  shall  file  an  undertaking  in  an  amount 
to  be  fixed  by  the  clerk,  with  two  good  and  sufficient  sureties, 
by  which  the  party  giving  said  notice  shall  undertake  and 
agree  to  pay  to  the  clerk  the  cost  of  preparing  said  trans- 
cript. 

HlNtoryi  Enacted  March  20,  1907,  Stats,  and  Amdts.  1907. 
p.  751,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  472. 

§958c.  CLERK  TO  TRANSMIT  THE  PREPARED  REC- 
ORD ON  APPEAL.  Where,  on  appeals  taken  from  judgments, 
orders  or  decrees  of  the  superior  court  to  the  supreme  court 
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or  district  courts  of  appeal  the  appellant  elects  to  arail  him- 
self of  the  provisions  of  the  three  preceding  sections,  it 
shall  he  the  duty  of  the  clerk  of  the  court  from  which  the 
appeal  is  taken,  [1]  within  ten  days  after  the  preparation  of 
the  record,  [2]  to  transmit  to  the  clerk  of  the  court  to  which 
the  appeal  is  taken,  [8]  the  record  prepared  in  accordance 
with  the  provisions  of  the  two  preceding  sections.  8ald 
record  shall  be  filed  with  the  clerk  of  the  court  to  which  the 
appeal  is  taken  and  no  transcript  thereof  need  be  printed. 
In  filing  briefs  on  said  appeal  the  parties  must,  however,  print 
in  their  briefs,  or  in  a  supplement  appended  thereto,  such 
portions  of  the  record  as  they  desire  to  call  to  the  attention 
of  the  court. 

Htotor7t    Enacted  March   20,  1907,  Stats,  and  Amdts.   1907,  p. 

751,  Kerr's  Stats,  and  Amdts.   1906-7,  p.  472. 

•»        -     .♦^ 

S9M.  >VH£N  APPEAL  MAT  BE  DISMISSED.  WHEN 
NOT.  If  the  appellant  fails  to  furnish  the  requisite  papers, 
the  appeal  may  be  dismissed ;  but  no  appeal  can  be  dismissed 
for  insnfficleney  of  the  undertaking,  if  a  good  and  sufficient 
undertaking,  approved  by  a  justice  of  the  supreme  court  be 
filed  in  the  supreme  court,  or  (where  the  appeal  is  pending 
before  a  district  court  of  appeal  either  by  direct  appeal 
thereto  or  by  transfer  thereto  by  the  supreme  court)  if  a 
good  and  sufficient  undertaking,  approved  by  a  justice  of 
said  district  court  of  appeal,  be  filed  in  said  district  court, 
before  the  hearing  upon  motion  to  dismiss  the  appeal. 

[New  bond  ordered  when.]  When  it  is  made  to  appear 
to  the  satisfaction  of  the  court  or  a  judge  thereof,  from  which 
the  appeal  was  taken,  that  a  surety  or  sureties  upon  an 
appeal  bond  from  any  cause  has  or  have  become  insufficient, 
and  the  bond  or  undertaking  inadequate  as  security  for  the 
payment  of  the  judgment  appealed  from,  or  that  the  bond 
has  been  lost  or  destroyed,  the  last-named  court,  or  a  judge 
thereof,  may  order  the  giving  of  a  new  bond  with  sufficient 
sureties,  as  a  condition  to  the  maintenance  of  the  appeal. 
The  said  bond  or  undertaking  shall  be  approved  by  the  last* 
named  court,  or  a  Judge  thereof;  and  in  case  said  sureties 
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fail  to  Justify  before  said  last-named  court,  or  a  Judge  thereof, 
or  fail  to  comply  with  the  order  to  appear  and  Justify,  execu- 
tion may  issue  upon  the  Judgment  as  if  no  undertaking  to 
stay  execution  had  been  given. 

Hlstoryt  Enacted  March  11,  1872.  founded  upon  |  846  Practice 
Act  as  amended  1854  (Stats.  1864,  p.  84);  amended  March  16,  1895. 
Stats,  and  Amdts.  1896,  p.  59;  June  14,  1906,  Stats,  and  Amdts. 
1906,  p.  52;  amended  March  18,  1907.  Stats,  and  Amdts.  1907.  p. 
579,  Kerr's  Stats,  and  Amdts.   1906-7,  p.   472. 

See  Kerr's  Cyc.  C.  C.  P.  for  54  pars,  annotation. 

62  C.  447,  449  (applied);  54  C.  521  (referred  to);  71  C.  626,  12  P. 
799  (construed  and  applied);  72  C.  157.  160,  12  P.  74.  13  P.  323 
(construed);  77  C.  82,  83,  19  P.  183  (applied);  78  C.  99,  104,  12  A. 
S.  22,  20  P.  241.  244  (applied);  81  C.  244,  245,  246,  22  P.  657  (new 
undertaking  can  be  filed  only  when  the  one  filed  is  Insufflcient) ; 
89  C.  69,  26  P.  787,  788  (construed);  89  C  154,  166.  26- P.  660  (con- 
strued); 96  C.  182.  183,  31  P.  16  (construed);  100  C.  384,  336.  34 
P.  780  (applied);  107  C.  141,  143,  40  P.  103  (construed);  109  C  602, 
603,  606,  42  P.  147  (construed);  110  C.  401,  403.  42  P.  892  (con- 
strued not  applicable);  111  C.  206.  214,  52  A.  S.  167,  48  P.  607 
(construed) i  114  C.  60,  61.  46  P.  1022  (construed);  119  C.  346.  348. 
349.  51  P.  543  (construed  and  applied);  126  C.  457,  458,  58  P.  936 
(applied);  126  C.  465,  466,  58  P.  935,  936  (construed  and  applied): 
128  C.  670.  671,  61  P.  868  (construed  and  applied);  129  C.  157.  158. 
169,  61  P.  790  (construed  and  applied);  186  C.  619.  620.  69  P.  251 
(construed);  147  C.  136,  141,  81  P.  418.  420  (construed  and  applied): 
151  C.  558.  560,  91  P.  321  (unless  recitals  in  undertaking  identify 
the  appeal,  the  error  is  Incurable);  152  C.  484,  486,  92  P.  1029 
(what  defects  in  recitals  of  undertaking  are  purely  technical,  not 
affecting  its  sufficiency);  8  C.  A.  642,  648,  86  P.  912  (referred  to 
in  commenting  upon  the  filing  of  substituted  undertaking). 

As  to  dismissal  of  appeal  for  failure  to  file  undertaking,  see 
Kerr's  Cyc.  C.  C.  P.  {  940  and  note. 

As  to  dismissal  of  appeal  for  failure  to  take  appeal  in  time,  see 
Kerr's  Cyc.  C.  C.  P.  |  939  and  note. 

As  to  dismissal  of  appeal  when  taken  before  entry  of  Judgment, 
see  Kerr's  Cyc.   C.  C.   P.   f  939  and  note. 

As  to  failure  of  sureties  to  Justify  as  ground  for  dismissal  of 
appeal,  see  Kerr's  Cyc.  C.  C.  P.  |  948  and  note. 

As  to  new  stay-bond  in  appellate  court  when  sureties  become 
insufflcient,  see  Kerr's  Cyc.  C.  C.  P.  I  942  and  note. 

As  to  right  of  appellant  to  dismiss  appeal,  see  2  A.   C.   794. 

As  to  waiver  of  insufficiency  of  undertaking,  see  Kerr's  Cyo. 
C  C.  P.  i  941  and  note. 
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§95&  EFFECT  OF  DISMISSAL.  The  dismissal  of  an 
appeal  Is  In  effect  an  affirmance  of  the  Judgment  or  order 
appealed  from,  unless  the  dismissal  is  expressly  made  without 
prejudice  to  another  appeal. 

HtotoiTi    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

54  C.  521  (appUed);  58  C.  366  (cited);  80  C.  166,  171.  22  P.  86. 
87  (construed  and  applied);  97  C.  253.  32  P.  170  (applied);  128  C. 
572,  576,  61  P.  176   (applied). 


$956.  WHAT  MAT  BE  BETIEWED  ON  APPEAL  FBOM 
JUDGMENT.  Upon  an  appeal  from  a  Judgment  the  court 
may  review  the  verdict  or  decision,  and  any  intermediate 
order  or  decision  excepted  to,  which  involves  the  merits  or 
necessarily  affects  the  Judgment,  except  a  decision  or  order 
from  which  an  appeal  might  have  heen  taken. 

Htatorys  ESoacted  BCarch  11,  1872;  amended  April  8,  1876»  Code 
Amdts.  1875-6.  p.  92;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  174,  act  held  unconstitutional,  see 
history,  f  5  ante. 

S«e  Kerr's  Cyc.  C.  C.  P.  for  57  pars,  annotation. 

C»de  mtetiom^ — 51  C.  110,  111  (necessity  of  blU  of  exceptions  on 
appeal  from  Judgment);  53  C.  24  (construed);  53  C.  495,  550  (con- 
strued); 54  C.  542,  546  (cited);  56  C.  10.  11  (construed);  61  C. 
190,  194,  195  (cited);  64  C.  529,  633.  2  P.  418,  482  (cited);  67  C.  185. 
200,  205,  7  P.  456,  635,  8  P.  709  (cited  in  dis.  op.);  67  C.  272,  278, 
7  P.  689  (applied);  67  C.  406,  410,  7  P.  810  (construed);  68  C.  328, 
338,  839,  9  P.  187  (referred  to);  69  G.  631,  632,  11  P.  219,  220  (con- 
strued); 70  C.  604,  607,  12  P.  427,  428  (construed);  76  C.  299.  302. 
18  P.  394,  895  (construed) ;  77  C.  102,  105,  19  P.  280  (construed) :  79  C. 
S06,  608,  21  P.  965  (applied);  84  C.  528,  581.  632,  24  P.  292,  298 
(construed  and  appUed);  99  C.  407,  410,  411,  33  P.  1132,  1138 
(applied);  116  C.  71,  72,  47  P.  872  (construed):  130  C.  505.  509, 
62  P.  825  (referred  to);  181  C.  610,  612,  63  P.  912  (construed  and 
applied);  134  C.  237,  243,  66  P.  326  (construed);  135  C.  130,  132. 
67  P.  61  (construed);  137  C.  239.  244,  70  P.  13  (construed);  70 
P.  1079  (what  may  be  reviewed  on  appeal  from  part  of  judgment, 
and  from  whole  judgment);  140  C.  476,  486,  98  A.  S.  73.  74  P. 
28  (construed);  145  C.  666.  569,  79  P.  171  (construed);  148  C.  233. 
236.  113  A.  S.  231.  82  P.  962  (construed);  2  C.  A.  400.  403,  S4  P. 
350   (applied)   where  verdict  was  against  evidence). 
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Practiee  Aet  S  844. — 24  C.  447,  448   (construed). 

Afl  to  necessity  of  exceptions  to  authorize  review  on  appeal,  see 
Kerr's  Cyc.   C.   C.   P.   {  646  and  note. 

As  to  review  of  sufflclency  of  evidence  on  appeal  from  Judgrment 
not  taken  within  sixty  days  after  its  entry,  see  Kerr's  Cyc.  C:  C. 
P.   i  939  and  note. 

As  to  scope  of  Inquiry  on  appeal  affected  by  contents  and  suffi- 
ciency of  bills  of  exceptions  and  statements,  see  Kerr's  Cyc.  C.  C. 
P.   H  650,  659,   661  and  notes. 

As  to  scope  of  inquiry  on  appeal  limited  by  record,  see  Kerr's 
Cyc.   C.   C.   P.   I  661  and  note. 


§  967.    REMEDIAL  POWEBS  OF  AN  APPELLATE  COURT. 

When  the  judgment  or  order  is  reversed  or  modified,  the 
appellate  court  may  make  complete  restitution  of  all  property 
and  rights  lost  by  the  erroneous  judgment  or  order,  so  far  as 
such  restitution  is  consistent  with  protection  of  a  purchaser 
of  property  at  a  sale  ordered  by  the  judgment,  or  had  under 
process  issued  upon  the  judgment,  on  the  appeal  from  which 
the  proceedings  were  not  stayed;  and  for  relief  in  such 
cases  the  appellant  may  have  his  action  against  the  respond- 
ent enforcing  the  judgment  for  the  proceeds  of  the  sale  of 
the  property,  after  deducting  therefrom  the  expenses  of  the 
sale.  When  it  appears  to  the  appellate  court  that  the  appeal 
was  made  for  delay,  it  may  add  to  the  costs  such  damages  as 
may  be  just. 

History t  Bnacted  March  11,  1872;  amended  March  24.  1874. 
Code  Amdts.  1873-4,  p.  340. 

See  Kerr'a  Cyc.  C.  C.  P.  for  39  pars,  annotation. 

Code  •eetlon.— €4  C.  57,  59.  28  P.  116.  117  (applied);  (C.  Ot-t. 
10,  1886),  8  P.  184  (construed);  79  C.  262,  264.  21  P.  747.  748 
(applied);  79  C.  606.  608,  21  P.  965  (applied);  80  C.  609.  610.  22 
P.  471,  472  (construed  and  applied);  83  C.  621,  622,  24  P.  163  (con> 
Btnied);  91  C.  617,  619,  26  A.  S.  227,  28  P.  93,  94  (construed); 
96  C.  220,  222,  223,  30  P.  218  (construed);  97  C.  438.  489.  82  P.  B17 
(construed);  (C.  May  13.  1893),  33  P.  97  (construed);  105  C.  271. 
273,  38  P.  739  (referred  to);  106  C.  171.  172,  39  P.  630  (referred 
to);  (C.  June  17,  1897).  49  P.  180  (construed);  120  C.  22,  24,  52  P. 
40  (referred  to);  124  C.  14,  17.  56  P.  624  (applied);  125  C.  85.  89. 
57  P.  761  (construed  and  applied);  57  P.  1004,  1006  (construed — 
reducing  amount  of  lien  does  not  cause  property  to  be  "lost'*); 
128  C.   572.  577,  61  P.   176   (construed);   129  C.   576,   677,   62   P.    120, 
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121  (applied);  131  C.  6S0,  646,  82  A.  S.  400,  63  P.  1017  (referred  to); 
65  P.  832,  838  (restitution  is  not  mandatory  but  discretionary); 
137  C.  333.  387,  338.  70  P.  167  (construed  and  applied);  137  C  575, 
578,  92  A.  S.  183,  70  P.  629,  59  L.  404  (cited);  137  C.  683.  684,  70 
P.  776  (applied);  139  C.  298,  304,  305.  96  A.  8.  115,  73  P.  196  (con- 
strued); 143  G.  106,  109,  113.  114,  101  A.  S.  84,  76  P.  976  (con- 
strued). 

Practice  Act  §  346.-^4  C.  293.  301  (cited) ;  35  C.  346.  369  (cited 
in  con.  op.). 

Aa  to  power  of  appellate  court  to  consider  evidence  not  pro- 
duced below,  see  9  A.  C.  951. 

Aji  to  power  of  appellate  court  to  enter  final  judirment  upon 
reversinsT  civil  cause  for  insufficiency  of  evidence,  see  s  A.  C. 
873. 

As  to  restitution  after  reversal  of  Judgrnient,  see  17  A.  S.   264. 

As  to  restitution  of  property  on  reversal  of  Judgrment.  see  28 
A.   D.  368. 

As  to  restitution  on  reversal  of  judgment,  see  96  A.  S.  124. 

Ab  to  reversals  of  Judgment,  see  96  A.  8.  124. 

As  to  right  of  appellate  court,  granting:  new  trial,  to  limit  issues 
to  be  submitted  to  Jury,  see  7  A.  C.   116. 


f  96S.  05  JUB^MENT  OK  APPEAL,  BEMITTITUB  MUST 
BE  CEBTIFIED  TO  THE  €LEBK  OP  THE  COUBT  BELOW. 

When  Judgment  is  rendered  upon  the  appeal,  it  must  be  cer- 
tified by  the  clerk  of  the  supreme  court  to  the  clerk  with 
whom  the  Judgment-roll  is  filed,  or  the  order  appealed  from 
is  entered.  In  cases  of  appeal  from  the  Judgment,  the  clerk 
with  whom  the  roll  is  filed  must  attach  the  certificate  to  the 
Judgment-roll,  and  enter  a  minute  of  the  Judgment  of  the 
supreme  court  on  the  docket,  against  the  original  entry. 
In  eases  of  appeal  from  an  order,  the  clerk  must  enter  at 
length  in  the  records  of  the  court  the  certificate  received, 
and  minute  against  the  entry  of  the  order  appealed  from,  a 
reference  to  the  certificate,  with  a  brief  statement  that  such 
order  has  been  affirmed,  reversed,  or  modified,  by  the  supreme 
court  on  appeal. 

Htotoryt  Enacted  March  11,  1872,  re-enactment  of  f  368  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8.  1901,  Stats. 
and  Amdts.  1900-1,  p.  174,  act  held  unconstitutional,  see  history, 
I  5  ante. 
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See  Kerr's  Cyc.  C.  C.  P.  for  17  para,  annotation. 

Code  «ectloB.— 60  C.  617.  619,  621  (cited);  74  C.  106,  107,  108,  15 
P.  448,  449  (construed  and  applied);  46  P.  169  (applied);  118  C. 
113,  114,  50  P.  375  (cited);  140  C.  190,  195,  196,  73  P.  816  (con- 
strued); 3  0.  A.  622,  624,  86  P.  908  (applied). 

Practice  Act  §  358.— 8  C.  517,  518  (cited);  12  C.  467,  468  (con- 
strued); 16  C.  403.  423  (cited);  74  C.  106,  108,  16  P.  448  (referre<l 
to). 

As  to  power  of  appellate  court  after  remittitur,  see  21  A.  D. 
118. 

§959.  PROVISIONS  OF  THIS  CHAPTEB  KOT  APPLI- 
CABLE  TO  APPEALS  TO  SUPEBIOB  COUBTS.  The  provi- 
sions of  this  chapter  do  not  apply  to  appeals  to  superior 
courts. 

History  I  Enacted  March  11,  1872;  amended  March  9,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  7;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  174,  act  held  uncon- 
stitutional, see  history,  S  6  ante. 

68  C.  356  (cited);  Il9  C.  437.  439,  51  P.  626  (cited);  122  C.  573. 
576.  54  P.  899,  55  P.  419  (cited  by  mistake). 

As  to  appeals  to  superior  court,  see  Kerr's  Cyc.  C.  C.  P.  Si  974- 
980  and  notes. 
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CHAPTER  II. 
APPEALS  TO  SUPREME  COURT. 

[By  Act  March  26.  1880.  Chapter  II  Is  declared  "amended," 
bnt  In  fact  repealed,  and  a  new  Chapter  II  substituted  therefor. 
See  Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  14.] 

I  963.     When  an  appeal  may  be  taken. 

f  964.     Appeals;  In  what  cases  appealed  from   justices'   courts. 

i  965.     Appeals  by  executors  and  administrators. 

i  966.  Acts  of  executors  and  administrators,  where  appoint- 
ment vacated. 

f  967.      [No  such  section  was  provided.] 

f  968.     [No  such  section  was  provided.] 

i  969.     Who  may  take  appeal  from  probate  court  [repealed]. 

I  970.  Executors  and  administrators  not  required  to  g'ive  un- 
dertaking on  appeal  [repealed]. 

1 971.  Acts  of  actingr  administrator,  etc.,  not  Invalidated  by 
reversal  of  order  appointing  him  [repealed]. 

f  MS.  WHEN  IN  APPEAL  MAT  BE  TAKEN.  An  appeal 
may  be  taken  to  the  supreme  court,  from  a  superior  court,  in 
the  following  cases: 

1.  From  a  inal  Jiidg:iiieiit  entered  In  an  action,  or  special 
proeeedingTy  commenced  in  a  superior  court,  or  brought  into 
a  superior  court,  from  another  court; 

2.  From  an  order  granting  or  refusing  a  new  trial,  or 

granting  or  dissolving  an  injunction,  or  refusing  to  grant  or 
dissolve  an  injunction,  or  appointing  a  receiver,  or  dissoly- 
ing  or  refusing  to  dissolve  an  attachment,  or  changing  or 
refusing  to  change  the  place  of  trial,  from  any  special  order 
made  after  final  Judgment,  from  any  interlocutory  Judgment, 
order,  or  decree  hereafter  made  or  entered  in  actions  to 
redeem  real  or  personal  property  from  a  mortgage  thereof, 
or  lien  thereon,  determining  such  right  to  redeem,  and  direct- 
ing an  accounting;  and  from  such  interlocutory  Judgment  in 
actions  for  partition  as  determines  the  rights  and  interests 
of  the  respective  parties,  and  directs  partition  to  he  made; 
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3.  From  a  Judgment  or  order  grantliig  or  refusing  to  grant, 
roToking  or  refusing  to  roToke,  letters  testamentary,  or  of 

administration,  or  of  guardianship;  or  admitting  or  refusing 
to  admit  a  will  to  probate,  or  against  or  in  favor  of  the 
validity  of  a  will,  or  revoking  or  refusing  to  revoke  the 
probate  thereof;  or  against  or  in  favor  of  setti^ig  apart  prop- 
erty, or  making  an  allowance  for  a  widow  or  child;  or  against 
or  in  favor  of  directing  the  partition,  sale,  or  conveyance  of 
real  property,  or  settling  an  account  of  an  executor,  admin- 
istrator, or  guardian;  or  refusing,  allowing,  or  directing  the 
distribution  or  partition  of  an  estate,  or  any  part  thereof,  or 
the  payment  of  a  debt,  claim,  or  legacy,  or  distributive  share; 
or  confirming  or  refusing  to  confirm  a  report  of  an  appraiser 
or  appraisers  setting  apart  a  homestead. 

Hlntoryi  Orlgflnal  section  enacted  March  11,  1872,  re-enact- 
ment of  f  347  Practice  Act  as  amended  fn  1854  (Stats.  1864,  p.  84); 
repealed  March  26,  1880,  Code  Amdts.  1880  <C.  C.  P.  pt.),  p.  14; 
present  section  enacted  March  2%,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  14;  amended  March  19,  1889,  Stats,  and  Amdts. 
1889.  p.  324:  March  27,  1897,  Stats,  and  Amdts.  1897,  p.  209;  Feb- 
ruary 14,  1899,  Stats,  and  Amdts.  1899,  p.  8;  February  28,  1901, 
Stats,  and  Amdts.  1900-1,  p.  85. 

See  Kerr's  Cyc.  C.  C.  P.  for  242  pars,  annotation. 

Code  ■ectloii.~45  C.  243,  245  (subd.  2  construed);  49  C.  152.  153 
(former  1 969  8Ul>d.  7  construed);  50  C.  298  (former  {969  con- 
strued); 51  C.  563,  565  (former  1969  construed);  53  C.  24  (subd. 
2  construed);  54  C.  223,  228  (former  8  969  construed);  55  C.  210, 
211  (former  (969  construed);  55  C.  310,  311  (former  $969  con- 
strued): 56  C.  10.  11  (construed);  56  C.  208.  209  (construed);  56 
C.  407,  408,  409,  410  (former  8  969  cited):  60  C.  232,  233  (con.strued) ; 
60  C.  412  (construed);  61  C.  160,  163  (former  8  969  construed):  62 
C.  614,  616  (construed);  2  P.  889  (cited);  65  C.  187.  189.  3  P.  628. 
629  (applied):  66  C  332.  333,  4  P.  109  (construed);  67  C.  457,  8 
P.  39  (subd.  3  construed);  68  C.  132,  133,  8  P.  691  (subd.  3  con- 
strued); 70  C.  147,  149,  11  P.  563  (subd.  3  construed);  71  C.  322. 
323.  12  P.  270,  271  (subd.  3  construed);  72  C.  487.  488,  489,  14  P. 
35,  36,  87  (construed);  73  C.  202,  203,  14  P.  677  (subd.  3  construed 
with  11413  poflt):  74  C.  199.  205,  15  P.  753  (cited);  74  C.  217,  218. 
15  P.  746  (subd,  3  construed);  75  C.  419.  421.  17  P.  540  (applied); 
77  C.  646,  648.  18  P.  150,  20  P.  417,  418  (cited  in  dls.  op.);  78  C. 
34,  38.  12  A.  S.  17,  20  P.  147  (applied);  20  P.  712,  713  (construed 
with  II  939,  1715 — appeal  from  probate  order  must  be  taken  within 
60  days);  80  C  166,  170,  22  P.  86.  87   (subd.  3  cited);  82  C  7.  10» 
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22  P.  938,  939  (subd.  3  construed):  82  C.  35.  22  P.  879  (construed); 
82  C.  160.  162,  22  P.  927,  928  (construed);  83  C.  322.  326.  17  A.  S. 
252,  23  P.  379,  380  (subd.  3  construed);  83  C;  619,  620.  24  P.  45. 
46  (subd.  3  construed);  84  C.  592,  598,  24  P.  310.  311  (construed); 
86  C.  58,  59,  24  P.  816,  817  (construed);  86  C.  552.  553.  21  A.  S. 
61.  25  P.  67  (applied);  88  C.  302.  313,  314.  315.  26  P.  17S,  532.  533 
(former  §969  cited);  90  C.  77.  78.  27  P.  Iu8  (subd.  3  construed 
and  applied);  91  C.  355.  356,  27  P.  670.  671  (subds.  3  and  4  con- 
strued); 93  C.  411,  413,  28  P.  1041  (subd.  2  construed);  93  C.  647, 
651.  29  P.  254  (construed);  94  C.  352,  353,  29  P.  719  (subds.  2  and 
3  construed);  32  P.  241  (subd.  3  construed);  98  C.  603.  605,  33  P. 
451  (subd.  3  construed);  98  C.  636,  638.  639.  640,  33  P.  744  (con- 
strued); 99  C.  50,  33  P.  798  (applied  without  citation);  99  C.  265. 
269.  270,  33  P.  1103,  1104  (construed);  102  C.  656,  657.  36  P.  928 
(construed);  106  C.  427,  431,  39  P.  805  (subd.  3  cited);  109  C.  643, 
646.  42  P.  428  (cited);  110  C.  37,  40,  42  P.  457  (construed);  110  C. 
54.  57,  42  P.  471  (subd.  2  construed);  110  C.  563.  567.  42  P.  981 
(construed);  111  C.  206,  214,  52  A.  S.  167.  43  P.  607  (subd.  2  applied 
to  appeal  from  decree  of  partition);  111  C.  270,  271,  43  P.  704,  755 
(subd.  3  construed);  112  C.  101.  118.  53  A.  S.  165.  44  P.  345,  32  L. 
82  (construed);  116  C.  71,  72,  47  P.  872  (construed):  117  C.  505, 
507,  49  P.  456  (subd.  3  cited);  118  C.  255,  256,  50  P.  393  (subds.  2 
and  3  construed);  119  C.  437,  439,  440,  51  P.  626  (cited);  119 
C.  579,  582.  51  P.  851  (referred  to);  120  C.  695.  697,  53  P.  357 
(construed);  121  C.  378,  379,  53  P.  818  (subd.  3  construed);  121 
C.  391,  393,  53  P.  810  (construed):  54  P.  826  (subd.  2  construed): 
122  C.  94,  96,  68  A.  S.  25,  54  P.  529'  (construed);  122  C.  533.  .534.  55 
P.  327  (construed);  125  C.  240,  241,  67  P.  986.  987  (construed  with 
{{663,  and  663%  ante);  127  C.  417.  419.  59  P.  789  (erroneously  cited 
as  {939);  127  C.  417.  419,  59  P.  789  (erroneously  cited  as  8  1068); 
128  C.  311,  312,  60  P.  931  (subd.  3  construed)  130  C.  342.  344  (errone- 
ously cited  for  §1963,  correct  citation  62  P.  561.  562);  130  C.  505, 
509,  62  P.  825  (referred  to);  131  C.  426,  429,  63  P.  731  (subd.  3 
cited):  131  C.  610.  612,  63  P.  912  (applied);  133  C.  321,  322.  65  P. 
742,  1039  (subd.  3  construed);  133  C.  584,  58S,  65  P.  1081  (subd. 
1  construed):  134  C.  121,  122,  66  P.  198,  199  (subd.  2  construed); 
135  C.  12,  14,  66  P.  846  (construed);  135  C.  130,  132,  67  P.  61  (con- 
strued); 136  C.  675,  676,  69  P.  497  (subd.  2  construed);  137  C. 
51,  56,  69  P.  847  (subd.  2  construed):  138  C.  194.  195,  196.  71  P. 
171  (subd.  3  construed);  140  C.  356,  73  P.  1064  (erroneously  cited 
as  {936);  140  C.  461,  467,  74  P.  7  (subd.  3  construed);  140  C.  513. 
614,  74  P.  13  (subd.  3  applied);  142  (.\  628.  629,  76  P.  3H3,  384 
Csubd.  3  construed);  142  C.  681,  682.  100  A.  S.  154,  76  P.  659  (con- 
strued); 145  C.  82,  87,  78  P.  340  (subd.  3  applied):  145  C.  559, 
561.  562.  79  P.  428  (subd.  3  construed);  146  C.  31,  32.  79  P.  512 
(subd.  2  cited);  147  C.  124,  12S,  109  A.  S.  118,  81  P.  546  (subd. 
3    applied);    147    C.    355,    657,    81    P.    1014    (construed);    147    C.    725, 
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736,  82  P.  384  (construction  and  effect  of  amendment);  148  C. 
233,  236,  113  A.  S.  231.  82  P.  962  (subd.  3  construed);  160  C.  147, 
152.  88  P.  715  (what  is  not  an  order  grranting  an  injunction  nor 
an  order  appointing  a  receiver);  151  C.  318.  323,  86  P.  183,  90  P. 
711  (order  appointing  administrator  is  appealable);  152  C.  249,  255, 
92  P.  486,  1027  (referred  to);  152  C.  573.  574,  93  P.  283  (subd.  3 — 
creditor  may  appeal  from  order  of  family  allowance) ;  1  C.  A.  657, 
658,  82  P.  1066  (probate  orders,  appealable  and  non-appealable) ;  2 
C.  A.  342,  344.  83  P.  815  (construction  of  subd.  3);  3  C.  A.  44,  46, 
47,  84  P.  214  (construed);  3  C.  A.  626,  630,  631.  86  P.  904  (con- 
struction of  subd.  1);  4  C.  A.  701,  703.  89  P.  137  (cited). 

Practice  Act  §  847. — 7  C.  253  (applied  to  order  refusing  to  dis- 
solve injunction);  9  C.  18,  19  (cited);  17  C.  517  (construed);  24 
C.  334,  337  (construed);  24  C.  447.  448  (construed);  28  C.  320.  321 
(referred  to);  31  C.  207,  208  (construed);  31  C.  365,  367  (con- 
strued); 33  C.  385,  390,  391,  392  (construed);  35  C.  289,  290  (cited); 
35  C.  549,  553  (construed);  37  C.  15,  23.  99  A.  D.  237  (construed); 
42  C.  110,  114  (construed);  42  C.  387,  390  (construed);  64  C.  529, 
623.  2  P.  418  (order  appointing  receiver  is  appealable). 

Probate  Act  §297.-45  C.  257,  259  (construed);  45  C.  259,  260 
(non- appealable  order). 

As  to  appealable  and  non-appealable  probate  ordei-s,  see 
2  Chnrch'n  New  Probate  Law  and  Practice,  pp.   1780.   1783. 

As  to  appeal  from  findings  on  motion  to  set  aside  judgment 
for  surprise,  mistake,  or  excusable  neglect,  see  58  A.  D.  394. 

As  to  appeals  from  interlocutory  decrees  in  partition  pro- 
ceedings,  see   40   A.   D.    122. 

As  to  appeals  in  drainage  proceedings,  see  10  L.  288. 

As  to  appeal  raising  academic  question  only,  see  Kerr's  Cyc. 
C.   C.   P.   I  936  and  note. 

As  to  appealable  orders  and  judgments,  see  20  A.  S.  173. 

As  to  relief  from  order  entered  through  accident,  inadver- 
tence, surprise,  or  excusable  neglect,  see  Kerr's  Cyc.  C.  C.  P. 
I  473  and  note. 

As  to  review  of  Judgments  by  consent,  see  Kerr's  Cyc.  C.  C. 
P.   §  936   and   note. 

As  to  review  of  satisfled  judgment,  see  Kerr's  Cyc.  C.  C.  P. 
S  936    and    note. 

As  to  what  are  appealable,  orders,  see  Kerr's  Cyc.  C.  C.  P. 
i939. 

§964.  APPEALS;  IN  WHAT  CASES  APPEALED  FBOM 
JUSTICES'  COURTS.  The  foregoing  section  does  not  apply 
in  cases  appealed  from  justices*,  police,  or  other  inferior 
courts,  except  cases  of  forcible  entry  and  detainer,  and  cases 
involving  the   title  or  possession  of  real   property,  or   the 
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legality  of  any  tax,  impost,  assesBinent,  toU»  or  municipal  fine, 
or  in  which  the  demand,  exclusive  of  interest,  or  the  value 
of  the  property  in  controversy,  amounts  to  three  hundred 
dollars. 

nutovTt  Enacted  March  26,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.).  p.  15;  repealed  by  Code  Commission.  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  174.  act  held  unconstitutional,  see 
history,  |  6  ante. 

58  C.  356  (cited);  110  a  37,  40,  42  P.  457  (applied);  119  C. 
437,  439,  51  P.  626   (applied). 

As  to  appeals  to  superior  court,  see  Kerr's  Cyc.  C.  C.  P.  |  947 
et  seq.  and  notes. 


§966.  APPEALS  BT  EXECUTOBS  AND  ABMINISTBA- 
TOBS*  When  an  executor,  administrator,  or  guardian,  who 
has  given  an  official  bond,  appeals  from  a  judgment  or  order 
of  the  superior  court  made  in  the  proceedings  had  upon  the 
estate  of  which  he  is  executor,  administrator,  or  guardian, 
his  official  bond  shall  stand  in  the  place  of  an  undertaking 
on  appeal;  and  the  sureties  thereon  shall  be  liable  as  on 
such  undertaking. 

Hlntoryi  Enacted  March  26.  1880.  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  15;  repealed  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  174,  act  held  unconstitutional,  see 
history,   |  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

61  C.  160  (former  f  970  construed);  80  C.  62,  63.  22  P.  85  (con- 
strued); 88  C.  480,  481,  26  P.  505  (construed);  89  C.  154,  155. 
26  P.  660  (construed);  102  C.  656,  657.  36  P.  928  (construed); 
127   C.   460,  451,  69  P.   783    (construed). 

Aa  to  right  of  appeal  by  executor  or  administrator,  see  2 
Clivreh'a  New  Probate  Law  and  Practice,  p.  1779. 

I9M.  ACT8  OF  BXECUTOBS  AND  ABMIMSTRATOBS, 
WHEBE  APPOINTMENT  YACATED.  When  the  judgment  or 
order  i^pointing  an  executor,  or  administrator,  or  guardian, 
is  reversed  on  appeal,  for  error,  and  not  for  want  of  juris- 
diction of  the  court,  all  lawful  acts  in  administration  upon 
the  estate  performed  by  such  executor,  or  administrator,  or 
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guardian,  if  he  have  qualified,  are  as  yalld  as  if  such  judg- 
ment or  order  had  been  affirmed. 

HiMtoryt  Orig:inal  section  enacted  March  11,  1872,  founded 
upon  §  359  Practice  Act  as  amended  1853  (Stats.  1853,  p.  277), 
1854  (Stats.  1854,  pp.  65.  73),  and  1866  (Stats.  1865-6,  p.  846): 
amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  840;  repealed 
March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  14;  present 
section  enacted  March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  15;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  174,  act  held  unconstitutional,  see  history, 
f  5    ante. 

Prn<*tlee  Act  S  330.— 42  C.  35,  51.  60.  72   (referred  to). 

As  to  appeal  from  appointment  of  executor,  etc.,  see  Kerr's 
Cyc.   C.   C.   P.    H  693    subd.    3   and   note. 

As  to  restitution  on  reversal,  see  Kerr's  Cyc.  C.  C.  P.  ii  957 
and  note. 


§§  967,  968.     [No  such  sections  were  provided!.] 

§969.  WHO  MAT  TAKE  APPEAL  FROM  PBOBATE 
COURT.     [Repealed.] 

IllHtory't  Enacted  March  11,  1872;  amended  March  24.  1874, 
Code  Amdts.  1873-4,  p.  341;  March  9,  1878,  Code  Amdts.  1877-8, 
p.  104;  repealed  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.   64. 

See  Kerr's  Cyc  C.  C.  P.  for  8  pars,  annotation. 

50  C.  293,  294  (applied):  51  C.  563,  565  (cited);  54  C.  223.  228 
(applied);  55  C.  210,  211  (applied):  55  C.  310,  311  (cited):  56  C. 
407,  408,  109,  410  (applied):  61  C.  160,  163  (applied);  88  C.  302, 
314,  315.  26  P.  178,  632,  533  (construed):  1  C.  D.  175,  181.  81  P. 
972,    975    (erroneously    cited   as   )|1254). 

As  to  appealable  and  non-appealable  orders  in  probate  pro- 
ceedings, see  Kerr's  Cyc.  C.  C.   P.   |  963  and  note. 

§970.  EXECUTORS  AND  ADMKISTRATORS  NOT  RE- 
QUIRED  TO  GIVE  UNDERTAKING  ON  APPEAL.  [Repealed.] 

TTlMtory:  Enacted  March  11,  1872;  repealed  April  15,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt),  p.  64. 

61    C.    160,    103    (cited). 
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1971.  ACTS  OF  ACTINO  ADMIIflSTBATOB,  ETC^  NOT 
IlfYALIDATED  BT  SEYEBSAL  OF  ORDER  APPOINTING 
HIM.     [Repealed.] 

Hliitorjrt  Enacted  March  11,  1872;  amended  March  24.  1874, 
Code  Amdts.  1873-4,  p.  341;  repealed  March  26,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  14,  and  by  Act  April  15,  1880,  Code  Amdts. 
1880   (C.  C.  P.  pt.),  p.  64. 


CHAPTER    III. 
APPPBALS  TO  SUPERIOR  COURTS. 

[By  Act  March  26,  1880,  Chapter  III  Is  declared  "amended," 
but  In  fact  repealed,  and  a  new  Chapter  III  substituted  therefor. 
See  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  14.] 

i  974.  Appeal  from  judgrment  of  justices'  or  police  court. 

I  976.  Appeal  on  questions  of  law,  statement. 

I  976.  Appeal  on  questions  of  fact,  or  law  and  fact. 

I  977.  Transmission  of  papers  to  appellate  court. 

i  978.  Undertaking:  on  appeal. 

I  978a.  Time  of  fllingr  appeal,  exceptions  to  sureties. 

{  979.  Stay  of  proceedin^rs  on  flllng  undertaking:. 

i  980.  Powers  of  superior  court  on  appeal. 

1974.  APPEAL  FROM  JUDGMENT  OF  JUSTICES'  OR 
POLICE  COURT.  Any  party  dissatisfied  with  a  judgment  ren- 
dered in  a  civil  action  in  a  police  or  justice's  court,  may 
appeal  therefrom  to  the  superior  court  of  the  county,  at  any 
time  within  thirty  days  after  the  rendition  of  the  judgment. 
The  appeal  Is  taken  by  filing  a  notice  of  appeal  with  the 
justice  or  Judge,  and  serving  a  copy  on  the  adverse  party. 
The  notice  mast  state  whether  the  appeal  is  taken  from  the 
whole  or  a  part  of  the  judgment,  and  if  from  a  part,  what 
part,  and  whether  the  appeal  is  taken  on  questions  of  law 
or  fact,  or  both. 

Htstoryt  Original  section  enacted  March  11,  1872,  substantial 
re-enactment  of  I  624  Practice  Act  as  amended  1853  (Stats.  1853, 
p.  230).  and  1854  (Stats.  1854,  pp.  70,  73.  84);  repealed  March  26, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  14;  present  section 
enacted  March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p  16; 
Kerr's  C.  C.  P.— 48  753 


S  975  CODE  OF  CIVIL  PROCEDURE.       [Pt.II,Tit.XIII. 

repealed  by  Code  Commission,  Act  March  8,  1901,  StatB.  and 
Amdts.  1900-1,  p.  175,  act  held  unconstitutional,  see  history,  {  5 
ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  36  pars,  annotation. 

Code  aectlon. — 50  C.  509,  510  (cited);  58  C.  177,  178  (con- 
strued); eO  C.  301,  303  (construed);  68  C.  24,  25,  8  P.  509  (con- 
.strued);  70  C.  527,  528,  11  P.  665,  666  (construed);  71  C.  550,  551, 
12  P.  672,  673  (construed);  72  C.  37,  38,  13  P.  72  (construed); 
79  C.  103.  104,  21  P.  609  (construed);  86  C.  74,  75,  24  P.  845 
(construed);  88  C.  462,  465,  466  (applied),  26  P.  354  (mlsclted 
as  §694);  90  C.  368,  371,  27  P.  296,  297  (construed);  102  C.  177, 
180,  36  P.  421  (cited  in  dis.  op.);  119  C.  437,  439,  440.  51  P.  626 
(construed);  1  C.  A.  130,  133,  81  P.  1033  (appellant  has  30  days 
within  which  to  perfect  appeal);  2  C.  A  1,  2,  82  P.  1119  (cited); 
5  C.  A.  762,  764,  91  P.  405  (construed  with  S  978 — ^Necessity  of 
filing  undertaking  in  time — failure  of  sureties  to  Justify,  effect 
of). 

Practice  Act    |  624.— 9   C.    571,   572,   573    (cited). 

§  975.    APPEAL  ON  QUESTIONS  OF  LAW,  STATEMENT. 

When  a  party  appeals  to  the  superior  court  on  questions  of 
law  alone,  he  must,  within  ten  days  from  the  rendition  of 
judgment,  [1]  prepare  a  statement  of  the  case  and  [2]  file 
the  same  with  the  Justice  or  Judge.  The  statement  must  con- 
tain [1]  the  grounds  upon  which  the  party  intends  to  rely 
on  the  appeal,  and  [2]  so  much  of  the  evidence  as  may  he 
necessary  to  explain  the  grounds,  and  no  more.  Within  ten 
days  after  he  receives  notice  that  the  statement  is  filed,  the 
adverse  party,  if  dissatisfied  with  the  same,  may  file  amend- 
ments. The  proposed  statement  and  amendments  must  be 
settled  by  the  Justice  or  judge,  and  if  no  amendment  be 
filed,  the  original  statement  stands  as  adopted.  The  state- 
ment thus  adopted,  or  as  settled  by  the  Justice  or  Judge,  with 
a  copy  of  the  docket  of  the  Justice  or  Judge,  and  all  motions 
filed  with  him  by  the  parties  during  the  trial,  and  the  notice 
of  appeal,  may  be  used  on  the  hearing  of  the  appeal  before 
the  superior  court. 

HlBtoxTi  Original  section  enacted  March  11,  1872,  re-enact- 
ment of  S  625  Act  of  1854  (Stats.  1854,  p.  84)  as  amended  1855 
(Stats.  1855,  p.  198);  repealed  March  26,  1880,  Code  Arndts.  1880 
(C.  C.  P.  pt.),  p.  14;  present  section  enacted  March  26,  1880,  Code 
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Amdts.  1880  (C  C.  P.  pt),  p  16;  repealed  by  Code  Commission, 
Act  March  8,  1901,  Stats  and  Amdts.  1900-1,  p.  175,  act  held  un- 
constitutional, see  history,  i  5  ante. 

See   Kerr's  Cyc.  C.  C.   P.  for  5  pars,  annotation. 

Code  ■eetlon. — 69  C.  471,  474  (construed);  63  C.  435  (referred 
to):  (C.  Feb.  23,  1887),  13  P.  166  (construed);  103  C  132,  139, 
37  P.  196  (cited);  124  C.  468,  470,  57  P.  379  (cited);  (C.  Oct. 
17.   1905).  82  P.  1119   (cited). 

Practice  Act  S  625.— 8  C.  517.  518  (cited):  9  C.  571,  572,  573 
(cited);   19  C.   77,  80    (cited). 

As  to  settlement  of  statement  on  appeal,  see  Kerr's  Cyc. 
C.   C.   P.   ff  650,  950  and  notes;  also  ante   $  950,   note. 

1 976.  APPEAL  ON  QUESTIONS  OF  FACT,  OB  LAW  AND 
FACT*  When  a  party  appeals  to  the  superior  court  on  ques* 
tlons  of  fact,  or  on  questions  of  both  law  and  fact,  no  state* 
ment  need  be  made,  but  the  action  must  be  tried  anew  in 
the  superior  court. 

Histerys  Original  section  enacted  March  11,  1872,  re-enact- 
ment of  I  626  Practice  Act  as  amended  1858  (Stats.  1858,  p.  280) 
and  1854  (Stats.  1864,  pp.  70,  73,  84);  repealed  March  26,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  14;  present  section  enacted 
March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p  16;  repealed 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  175,  act  held  unconstitutional,  see  history,  f  6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation. 

Code  section.— 59  C.  471.  474  (cited);  65  C.  494.  4  P.  492  (ap- 
plied); 68  C.  245,  246,  9  P.  109,  10  P.  416  (applied):  11  P.  128 
(cited);  106  C.  589,  593,  39  P.  936  (construed);  124  C.  468,  469, 
57  P.  379  (cited);  131  C.  215,  218,  63  P.  346  (cited);  132  C.  700, 
701,  64  P.  1090  (cited);  1  C.  A.  130,  131.  133.  135.  81  P.  1033 
(construed — purpose  of  section);  2  C.  A.  529,  530,  84  P.  54 
(construed). 

Practice  Act  $8241. — 8  C.  517,  518   (cited). 

As  to  conduct  of  trial,  see  Kerr's  Cyc.  C.  C.  P.  $  680  and  nolo. 

§977.  TBANSMISSION  OF  PAPERS  TO  APPELLATE 
€OUBT«  Upon  recelyfng  [1]  the  notice  of  appeal,  and  [2]  on 
payment  of  the  fees  of  the  justice  or  judge,  [a]  payable  on 
appeal  and  [b]  not  included  in  the  judgment,  and  [S]  filing 
and  undertaking  as  required  in  the  next  section,  and  [4]  after 
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settlement  or  [5]  adoption  of  statement,  if  any,  the  Justice  or 
Jndge  must,  within  five  days,  [1]  transmit  to  the  clerk  of  the 
superior  court,  if  the  appeal  be  on  questions  of  law  alone, 
[2]  a  certified  copy  of  his  docket,  [8]  the  statement  as  ad- 
mitted or  as  settled,  [4]  the  notice  of  appeal,  and  [6]  the 
undertaking  filed ;  or,  If  the  appeal  be  on  questions  of  fact,  or 
both  law  and  fact,  [6]  a  certified  copy  of  his  docket,  [7]  the 
pleadings,  [8]  all  notices,  [9]  motions,  and  [10]  all  other 
papers  filed  in  the  cause,  the  [11]  notice  of  appeal,  and 
[12]  the  undertaking  filed;  and  the  Justice  or  Jndge  may  be 
compelled  by  the  superior  court,  by  an  order  entered  upon 
motion,  to  transmit  such  papers,  and  may  be  fined  for  neglect 
or  refusal  to  transmit  the  same.  A  certified  copy  of  such 
order  may  be  served  on  the  justice  or  judge  by  the  party  or 
his  attorney.  In  the  superior  conrt,  either  party  may  have 
the  benefit  of  all  legal  objections  made  in  the  justice's  or 
police    court. 

HIatoryt  Origrinal  section  enacted  March  11,  1872,  re-enact- 
ment of  i  627  Practice  Act  as  amended  1853  (Stats.  1853,  p.  280), 
1864  (Stats.  1854,  pp.  70.  73,  84).  and  1855  (Stats.  1855,  p.  198); 
repealed  March  26,  1880,  Code  Amdts.  1880  <C.  C.  P.  pt.),  p.  14; 
present  section  enacted  March  26,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  16;  amended  March  27,  1897,  Stats,  and  Amdts. 
1897.  p.  210;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  175,  act  held  unconstitutional,  see  history, 
I  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

Code  iieetlon.— 59  C.  471,  474  (cited);  4  P.  961,  962  (referred 
to):  86  C  431,  432,  25  P.  10  (cited);  102  C.  177,  178.  179.  180. 
36  P.  421  (construed  wltli  respect  to  payment  of  fees)  181 
(erroneously  cited  In  dis.  op.  as  §967)  36  P.  421.  422  (correct 
citation):   124  C.  468,  469,  57  P.  379   (cited). 

Practice  Act  |  «27. — 5  C.  89,  90  (applied):  8  C.  517,  518  (cited); 
9  C.  17,  18  (applied):  9  C.  571,  572,  573  (construed);  25  C.  203. 
211  (cited);  102  C.  177,  181,  36  P.  421  (referred  to  as  misquoted 
by   court). 

§978.  UNDERTAKING  ON  APPEAL.  An  appeal  from  i^ 
justice's  or  police  court  is  not  effectual  for  any  purpose,  un- 
less an  undertaking  be  filed  with  two  or  more  sureties  in  the 
sum  of  one  hundred  dollars  for  the  i>ayment  of  th^  oosts  on 
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the  appeal;  or,  if  a  stay  of  proceedings  be  claimed,  in  a  sum 
equal  to  twice  the  amount  of  the  Judgment,  including  K^osts, 
when  the  judgment  is  for  the  payment  of  money;  or  twice 
the  value  of  property,  including  costs,  when  the  judgment 
is  for  the  recovery  of  specific  personal  property,  and  must 
be  conditioned,  when  the  action  is  for  the  recovery  of  money, 
that  the  appellant  will  pay  the  amount  of  the  judgment  ap- 
pealed from,  and  all  costs,  if  the  appeal  be  withdrawn  or 
dismissed,  or  the  amount  of  any  judgment  and  all  costs  that 
may  be  recovered  against  him  in  the  action  in  the  superior 
court  When  the  action  is  for  the  recovery  of  or  to  enforce 
or  foreclose  a  lien  on  specific  personal  property,  the  under- 
taking must  be  conditioned  that  the  appellant  will  pay  the 
judgment  and  costs  appealed  from,  and  obey  the  order  of 
the  court  made  therein,  if  the  appeal  be  withdrawn  or  dis- 
missed, or  any  judgment  and  costs  that  may  be  recovered 
against  him  in  said  action  in  the  superior  court,  and  will 
obey  any  order  made  by  the  court  therein.  When  the  judg- 
ment appealed  from  directs  the  delivery  of  possession  of 
real  property,  the  execution  of  the  same  cannot  be  stayed 
unless  a  written  undertaken  be  executed  on  the  part  of  the 
appellant,  with  two  or  more  sureties,  to  the  effect  that  dur- 
ing the  possession  of  such  property  by  the  appellant,  he 
will  not  commit,  or  suffer  to  be  committed,  any  waste  thereon, 
and  that  if  the  appeal  be  dismissed  or  withdrawn,  or  the 
judgment  afllrmed,  or  judgment  be  recovered  against  him  in 
the  action  in  the  superior  court,  he  will  pay  the  value  of 
the  use  and  occupation  of  the  property  from  the  time  of  the 
appeal  until  the  delivery  of  possession  thereof;  or  that  he 
will  pay  any  judgment  and  costs  that  may  be  recovered 
against  him  in  said  action  in  the  superior  court,  not  exceed- 
ing a  sum  to  be  fixed  by  the  justice  of  the  court  from  which 
the  appeal  is  taken,  and  which  sum  must  be  specified  in  the 
undertaking.  A  deposit  of  the  amount  of  the  judgment,  in- 
cluding aU  costs  appealed  from  or  of  the  value  of  the  prop- 
erty, including  all  costs  in  actions  for  the  recovery  of  specific 
personal  property,  with  the  justice  or  judge,  is  equivalent 
to  the  filing  of  the  undertaking,  and   in   such   cases,   the 
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justice  or  Judge  must  transmit  the  money  to  the  clerk  of  the 
superior  court,  to  be  by  him  paid  out  on  the  order  of  the 
court. 

Hiiitoryx  Origrinal  section  enacted  March  11,  1872,  substan- 
tial re-enactment  of  §  628  Practice  Act  as  amended  1868  (Stats. 
18B3,  p.  280),  1854  (Stats.  1854.  pp.  70.  78,  84).  1856  (Stats.  1866, 
p.  198),  and  1860  (Stats.  1860,  p.  805);  repealed  March  26,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  14;  present  section  enacted 
March  26,  1880  (C.  C.  P.  pt.).  p.  16;  amended  by  Code  Com- 
mission, Act  March  8.  1901,  Stats,  and  Amdts.  1900-1,  p.  176. 
act  held  unconstitutional,  see  history,  $  6  ante;  amended  April 
22,  1909.  Stats,  and  Amdts.  1909,  ch.  694. 

The  word  "undertaken"  in  the  orlgrinal  bill  was  obviously 
meant  for  "  undertaking:."  A  portion  only  of  the  original  eec- 
tlon  was  amended  and  re-enacted  In  this  section;  the  remain- 
der of  the  section  was  stricken  out  and  re-enacted  as  S  978a, 
which  see. 

See  Kerr's  Cyc.  C.  C.  P.  for  26  pars,  annotation. 

Code  •ectlon. — 47  C.  604,  606  (construed);  56  C.  83  (con- 
strued); 58  C.  177,  178  (construed);  61  C.  337,  338  (construed); 
67  C.  69,  7  P.  121  (deposit  is  equivalent  to  undertaking);  67  C. 
115,  7  P.  200  (applied);  68  C.  24,  25,  8  P.  509  (construed);  10 
P.  514  (construed);  71  C.  550,  551,  12  P.  672,  673  (construed); 
86  C.  74,  75,  76.  24  P.  845  (construed);  88  C.  462,  465.  466,  26 
P.  354  (construed):  90  C.  368,  370,  372,  27  P.  296  (construed); 
31  P.  662  (cited);  98  C.  42,  43,  32  P.  700  (cited);  102  C.  177, 
180,  36  P.  421  (cited  in  dis.  op.);  106  C.  43,  48,  39  P.  211  (cited): 
113  C.  440,  442,  45  P.  808  (constni%cI);  147  C.  172,  173,  174,  81 
P.  401  (construed  with  §926);  148  C.  741,  742,  743,  83  P.  1074 
(construed  as  amended  in  1880);  151  C.  589,  590,  592,  91  P.  505 
(sufficiency  of  undertaking  on  appeal  from  a  money  judgment): 
2  C.  A.  1,  3,  82  P.  1119  (cited);  5  C.  A.  762.  764,  91  P.  405 
(construed  with  i  974 — ^Necessity  of  filing  undertaking  In  time — 
failure  of  sureties  to  Justify,  effect  of). 

Practice  Act  J  «28. — 9  C.  671,  572,  573  (cited);  32  C.  49,  60 
(cited). 

As  to  justification  of  sureties,  see  Kerr's  Cyc.  C.  C.  P.  S  948 
and  note. 

As  to  undertaking  on  appeal,  see  Kerr's  Cyc.  C.  C.  P.  i  941 
and  note. 

Same — Justification  of  sureties. — See  Korr's  Cyc.  C.  C.  P.  S  948 
and    note. 

Same — Qualification  of  sureties. — See  Kerr's  Cyc.  C.  C.  P. 
i  1057   and   note. 
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S97Sa.  TIME  OF  HLING  APPEAL.  EXCEPTIONS  TO 
SUBETIES.  The  undertaking  on  appeal  must  be  filed  within 
five  days  after  the  filing  of  the  notice  of  appeal  and  notice  of 
the  filing  of  the  undertaking  must  be  given  to  the  respondent. 
The  adverse  party  may  except  to  the  sufficiency  of  the  sure- 
ties within  five  days  after  the  filing  of  the  undertaking,  and 
unless  they  or  other  sureties  justify  before  the  justice  or 
judge  within  five  days  thereafter,  upon  notice  to  the  adverse 
party,  to  the  amounts  stated  in  their  affidavits,  the  appeal 
must  be  regarded  as  if  no  such  undertaking  had  been  given. 

Hljrtory:     Enacted  April  22,  1909,  Stats,  and  Amdts.   1909,  ch. 

§  979.    STAT  OF  PBOCEEDINGS  ON  FILING  CNDEBTAK. 

ING.  If  an  execution  be  Issued  on  the  filing  of  the  under- 
taking staying  proceedings,  the  justice  or  judge  must,  by 
order,  direct  the  officer  to  stay  all  proceedings  on  the  same. 
Such  officer  musty  upon  payment  of  his  fees  for  services  ren- 
dered on  the  execution,  thereupon  relinquish  all  property 
levied  upon  and  deliver  the  same  to  the  judgment  debtor, 
together  with  all  moneys  collected  from  sales  or  otherwise. 
If  Ids  lees  be  not  paid,  the  officer  may  retain  so  much  of  the 
property  or  proceeds  thereof  as  may  be  necessary  to  pay  the 
same. 

Hlatoryt  Original  section  enacted  March  11,  1872,  re-enact- 
ment of  1 629  Practice  Act;  repealed  March  26,  1880.  Code 
Amdts.  1880  (C.  C.  P  pt.)*  P'  14;  present  section  enacted  March 
26,  1880,  Code  Amdts.  1880  (C.  C.  P,  pt.),  P.  17. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

56  C.  83,  84  (cited);  58  C.  177,  179  (cited);  90  C.  368,  370,  372, 
27  P.  296.  297,  298  (cited);  98  C.  42,  44.  32  P.  700  (cited);  136 
C.   182,   184.  68  P.   599   (cited). 

§980.    POWERS    OF    SUPERIOB    COUKT    OUT    APPEAL. 

Upon  an  appeal  heard  upon  a  statement  of  the  case,  the 
superior  court  may  review  all  orders  affecting  the  Judgment 
appealed  from,  and  may  set  aside,  or  confirm,  or  modify  any 
or  all  of  the  proceedings  subsequent  to  and  dependent  upon 
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such  judgment,  and  may,  if  necessary  or  proper,  order  a  new 
trial. 

When  the  action  is  tried  anew,  on  appeal,  the  trial  must  be 
conducted  in  all  respects  as  other  trials  in  the  superior  court. 
The  provisions  of  this  code  as  to  changing  the  place  of  trial, 
and  all  the  provisions  as  to  trials  in  the  superior  court,  are 
applicable  to  trials  on  appeal  in  the  superior  court. 

For  a  failure  to  prosecute  an  appeal,  or  unnecessary  delay 
lu  bringing  it  to  a  bearing,  the  superior  court,  after  notice, 
may  order  the  appeal  to  be  dismissed,  with  costs;  and  If  it 
appear  tp  such  court  that  the  appeal  was  made  solely  for 
delay,  it  may^diltt\6  the*  costs  siiCh  datea^el  as-*  may  be  just, 
not  exceeding  twenty-five  per  cent  of  the  judgment  appealed 
from. 

Judgments  rendered  in  the  superior  court  on  appeal  shall 
have  the  same  force  and  effect  and  may  be  enforced  in  the 
same  manner  as  judgments  in  actions  commenced  in  the 
superior   court. 

HUtoryi  Original  section  enacted  March  11,  1872,  re-enact- 
ment of  i  367  Practice  Act  as  amended  1854  (Stats.  1854,  pp. 
66.  84):  repealed  March  26,  1880,  Code  Amdta.  1880  (C.  C.  P.  pt), 
p.  14:  present  section  enacted  March  26,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  17. 

See  Kerr's  Cyc.  C.  C.  P.  for  22  pars,  annotation. 

Code  iiectl<»n.— 50  C.  509,  510  (cited);  59  C.  471,  475  (con- 
strued); 65  C.  42,  45,  2  P.  730,  732  (cited);  63  C.  494,  4  P.  492 
(construed);  (C.  Oct.  31,  1884),  4  P.  961  (construed);  66  C.  387, 
388,  5  P.  675  (applied):  (C.  March  9,  1886),  10  P.  122  (referred 
to);  (C.  May  21,  1886),  11  P.  128  (cited):  71  C.  555,  557,  12  P. 
677  (construed);  71  G.  582,  12  P.  685  (construed);  77  C.  305, 
307,  19  P.  481,  482  (construed);  84  C.  7,  9,  24  P.  147,  148  (re- 
ferred to);  86  C.  431.  432,  25  P.  10  (applied);  94  C.  354,  356.  29 
P.  716  (construed);  119  C.  437,  441,  51  P.  626  (cited);  124  C.  468. 
470.  473,  57  P.  379  (construed).  2  C.  A.  529,  530  (erroneously 
cited  as  g908);   84  P.  54. 

Practice  Act  8  3«7. — 8  C.  517.  518  (construed);  9  C.  571.  672. 
573    (cited);   40  C.  642,  647    (construed). 

As  to  amendments,  see  Kerr's  Cyc.  C.  C.  P.  S  473  and  note. 
As  to  new  trial,  see  Kerr's  Cyc.  C.  C.  P.  S  656  et  seq.  and  notes. 
As  to  trial  de  novo,  see  Kerr's  Cyc.  C.  C.  P.  |  976  and  note. 
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CHAPTERS  IV  AND  V. 

[These  chapters  of  this  title  and  part,  includiner  oriarinal 
If  969  to  980,  both  inclusive,  regulating  appeals  from  probate 
courts  and  from  county  courts,  were  repealed  by  act  adopted 
April   15,  1880,  Code  Amdts.  1880   (C.  C.  P.  pt),  p.  64.] 


TITLE  XIV. 

OF  MISCELLANEOUS  PROVISIONS. 

Chapter  I.  Proceedings  Against  Joint  Debtors,  §{  989-994. 

IL  Offer  of  the  Defendant  to  Compromise,  |  997. 

in.  Inspection  of  Writings,  $  1000. 

IV.  Motions  and  Orders.  {{  1003-1007. 

V.  Notices,  and  Filing  and  Service  of  Papers,  S|  1010- 

1019. 

VL  Of  Costs,  SI  1021-1039. 

Vn.  General  Provisions,  SS  1045-1059. 


CHAPTER    I. 

PROCEEDINGS  AGAINST  JOINT   DEBTORS. 

I  989.  Parties  not  summoned  in  action  on  joint  contract   may 

be  summoned  after  Judgment. 

I  990.  Summons  in  that  case,  what  to  contain,  and  how  served. 

1991.  Aifldavit  to  accompany  summons. 

f  992.  Answer,  when  filed  and  what  to  contain. 

I  993.  What  constitute  the  pleadings  In  the  case. 

I  994.  Issues,  how  tried.     Verdict,  what  to  be. 

§  989.    PARTIES  NOT  SUMMONED  IN  ACTION  ON  JOINT 
COHTBACT    MAT    BE    SUMMONED    AFTER    JUDGMENT. 

When  a  Judgment  is  recovered  against  one  or  more  of  several 
persons,  jointly  indebted  upon  an  obligation,  by  proceeding 
as  provided  in  section  four  hundred  and  fourteen,  those  who 
were  not  originally  served  with  the  summons,  and  did  not 
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appear  to  the  action,  may  be  summoned  to  show  cause  why 
they  should  not  be  bound  by  the  judgment,  in  the  same 
manner  as  though  they  had  been  originally  served  with  the 
summons. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  |  868  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  14  pars,  annotation. 

Code  iieetloii. — 67  C.  26,  6  P.  875  (construed);  69  C.  456,  458, 
10  P.  785  (referred  to);  69  C.  616,  621,  11  P.  456,  459  (referred 
to);  70  C.  108,  114,  9  P.  180,  11  P.  599  (referred  to);  140  C. 
548,  550,  74  P.  37,  38   (construed). 

Practice  Act  S  868. — 39  C.   93,  98    (construed). 

As  to  attachment  against  Joint  debtors,  see  5  Cent.  Dig.  col. 
246,   I  51;   col.   494,    i  279. 

As  to  contribution  between  joint  debtors,  see  11  Cent.  Dig. 
col.  2181,  H  1-22. 

As  to  cognate  provisions  of  this  code,  see  Kerr's  Cyc.  C.  C. 
P.   iS  383,  414,  579  and  notes. 

As  to  complaint,  see  Kerr's  Cyc.  C.  C.  P.  {  426  and  note. 

As  to  effect  on  judgment  against  partnership  or  joint  debtors 
of  service  on   one,  see  44  A.  D.   570. 

As  to  form  of  civil  actions,  see  Kerr's  Cyc.  C.  C.  P.  i  307  et 
seq.  and  notes. 

As  to  juderment  against  one  party  leaving:  action  to  proceed 
as  to  others,  see  Kerr's  Cyc.  C.  C.  P.  |  579  and  note. 

As  to  plaintiff  suingr  in  one  action  different  parties  to  com- 
mercial paper  or  insurance  policies,  see  Kerr's  Cyc.  C.  C.  P. 
S  383   and   note. 

As  to  proceedings  where  there  arc  several  defendants,  and 
part  only  are  served,  see  Kerr's  Cyc.  C.  C.  P.  $  414  and  note. 

As  to  release  of  one  Joint  debtor  not  discharging  others,  see 
Kerr*s  Cyc.  C.  C.  S  1543  and  notes. 

As  to  suing  associates  by  name  of  association,  see  Kerr's 
Cyc.  C.  C.  P.   f  388  and  note. 

As  to  summons  served  on  one  defendant  only  where  there 
are  several,  and  plaintiff's  right  to  proceed  against  him  alone, 
see  Kerr's  Cyc.  C.  C.  P.  f  414  and  note. 

§91H^.  SUMMONS  IN  THAT  CASE,  WHAT  TO  CONTAIN, 
4ND  HOW  SERVED.  The  summons,  as  provided  in  the  last 
section,  must  describe  the  judgment,  and  require  the  person 
summoned  to  show  cause  why  he  should  not  be  bound  by  it. 
and  must  be  served  in  the  same  manner,  and  returnable 
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within  the  same  time  ae  the  original  summons.  It  is  not 
necessary  to  file  a  new  complaint. 

HUrt^ryi  Enacted  March  11,  1872,  re-enactment  of  f  869  Prac- 
tice Act. 

140  C.   548,   550,  74  P.   37,   38    (cited). 

As  to  summons,  how  Issued,  directed  and  what  to  contain, 
see  Kerr's  Cyo.  C.  C.  P.  S  407  and  note. 

As  to  summons,  how  served  and  returned,  see  Kerr's  Cyc. 
C.  C.   P.   i§  410-416  and  notes. 

§W1.    AFFIDAVIT    TO    ACCOMPANY    SUMMONS.      The 

summons  must  be  accompanied  by  an  affidavit  of  the  plaintiff, 
his  agent,  representative,  or  attorney,  that  the  judgment,  or 
some  part  thereof,  remains  unsatisfied,  and  must  specify  the 
amount  due  thereon. 

HiJitoryt  Enacted  March  11,  1872,  re-enactment  of  {370  Prac- 
tice Act. 

e?  C.  26.  6  P.  875  (cited);  69  C.  456,  458,  10  P.  785  (referred 
to);   3  40  C.  548,  560,  74   P.  37,  38   (cited). 

§  »9&    ANSWER,  WHEN  FILED  AND  WHAT  TO  CONTAIN. 

Upon  such  summons,  the  defendant  may  answer  within  the 
time  specified  therein,  denying  the  judgment,  or  setting  up 
any  defense  which  may  have  arisen  subsequently;  or  he  may 
deny  his  liability  on  the  obligation  upon  which  the  judgment 
was  recovered,  by  reason  of  any  defense  existing  at  the  com- 
mencement of  the  action. 

Hlstoiyt  Enacted  March  11,  1872,  re-enactment  of  §  371  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  176,  act  held  unconstitutional,  see 
history,  S  5  ante;  amended  March  19,  1907,  Stats,  and  Amdts. 
1907,  p.  600,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  473. 

140  C.  548,  560,  74  P.  37,  38  (referred  to);  3  C.  A.  470,  471.  86 
P.    719. 

As  to  answer  generally,  see  Kerr's  Cyc.  C.  C.  P.  {  437  and 
note. 

S998.  WHAT  CONSTITUTES  THE  PLEADINGS  IN  THE 
CASE.    If  the  defendant,  in  his  answer,  denies  the  judgment, 
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or  sets  up  any  defense  which  may  have  arisen  subsequently, 
the  summons,  with  the  affidavit  annexed,  and  the  answer,  con- 
stitute the  written  allegations  in  the  case ;  if  he  denies  JUs  lia- 
bility on  the  obligation  upon  which  the  judgment  was  recov- 
ered, a  copy  of  the  original  complaint  and  judgment,  the 
summons,  with  the  affidavit  annexed,  and  the  answer,  consti- 
tute such  written  allegations,  subject  to  the  right  of  the 
parties  to  amend  their  pleadings  as  in  other  cases. 

HUtoryt  Enacted  March  11,  1872,  re-enactment  of  f  872  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  176,  act  held  unconstitutional,  see  history, 
X  5  ante:  amended  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  600. 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  473. 

140  C.  548,  550,  74  P.  37,  38   (referred  to). 

§  994.    ISSUES,  noyf  TBIED.    TEBDICT,  WHAT  TO  BE. 

The  issues  formed  may  be  tried  as  in  other  cases;  but  when 
the  defendant  denies,  in  his  answer,  any  liability  on  the  obli- 
gation upon  w^hich  the  judgment  was  rendered,  if  a  verdict  be 
found  against  him,  it  must  be  for  not  exceeding  the  amount 
remaining  unsatisfied  on  such  original  judgment,  with  interest 
thereon. 

HlMtoryi  Enacted  March  11,  1872,  re-enactment  of  |  378  Prac- 
tice Act. 

See   Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

Code  nectlon.— 67  C.  26,  6  P.  875  (cited);  69  C.  456.  458.  10 
P.  785  (referred  to):  140  C.  548,  550,  553,  74  P.  37,  38  (con- 
strued). 

Practice  Act   $373. — 39  C.   93,  98   (referred  to). 

As  to  Judgments  gonerully,  see  Kerr's  Cyc.  C.  C.  P.  (  577  et 
seq.  and  notes. 

As  to  trial  generally,  see  Kerr's  Cyc.  C.  C.  P.  $|  607-645  and 
notes. 
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CHAPTER  II. 
OFFER  OF  THE  DEFENDANT  TO  COMPROMISE. 

fi  997.     Proceedlngrs    on    offer    of   the   defendant    to    compromise 
after  suit  broug:ht. 

$997.  PROCEEDINGS  ON  OFFER  OF  THE  DEFENDANT 
TO  COMPROMISE  AFTER  SUIT  BROUGHT.  The  defendant 
may,  at  any  time  before  the  trial  or  judgment,  serve  upon  the 
plaintiff  an  offer  to  allow  judgment  to  be  taken  against  him 
for  the  sum  or  property,  or  to  the  effect  therein  specified.  If 
the  plaintiff  accept  the  offer,  and  give  notice  thereof  within 
five  days,  he  may  file  the  offer,  with  proof  of  notice  of  accept- 
ance, and  the  clerk  must  thereupon  enter  judgment  accord- 
ingly. If  the  notice  of  acceptance  be  not  given,  the  offer  is  to 
be  deemed  withdrawn,  and  cannot  be  given  in  evidence  upon 
the  trial;  and  if  the  plaintiff  fail  to  obtain  a  more  favorable 
judgment,  he  cannot  recover  costs,  but  must  pay  the  defend- 
ant's costs  from  the  time  of  the  offer. 

History  I  Enacted  March  11,  1872,  re-enactment  of  I  390  Prac- 
tice Act  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  342;  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  177,  act  held  unconstitutional,  see  history,  |  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 

61  C.  70,  71  (erroneously  cited  for  §397  ante);  61  C.  250,  253. 
255.  258  (applied);  72  C.  893,  395,  14  P.  98  (construed);  84  C. 
214,  215,  24  P.  929  (construed):  107  C.  317.  322,  48  A.  S.  132,  40 
P.  432   (referred  to). 

As  to  agreement  for  compromise  of  debt  without  seal  being 
obligatory,   see   post   S  1934. 

As  to  costs  where  tender  made  before  suit,  see  post  §  1030. 

As  to  Judgment  by  confession,  see  Kerr's  Cyc.  C.  C.  P.  |  1132 
and   note. 

As  to  offer  of  compromise  not  being  admission  that  anything 
is   due,   see   post    }  2078. 
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CHAPTER  III. 
INSPECTION    OF    WRITINGS. 

8  1000.     A   party   may  demand  Inspection   and   copy   of  a   book, 
paper,  etc. 

§1000.  A  PARTY  MAY  DEMABTD  INSPECTIOK  AND 
COPY  OF  A  BOOK,  PAP£R,  ETC.  Any  court  in  which  an 
action  is  pending,  or  a  judge  thereof  may,  upon  notice,  order 
either  party  to  give  to  the  other,  within  a  specified  time,  an 
inspection  and  copy,  or  permission  to  take  a  copy,  of  entries 
of  accounts  in  any  book,  or  of  any  document  or  paper  in  his 
possession,  or  under  his  control,  containing  evidence  relating 
to  the  merits  of  the  action,  or  the  defense  therein.  If  compli- 
ance with  the  order  be  refusedf  the  court  may  exclude  the 
entries  of  accounts  of  the  book,  or  the  document,  or  paper 
from  being  given  in  evidence,  or  if  wanted  as  evidence  by  the 
party  applying,  may  direct  the  jury  to  presume  them  to  be 
such  as  he  alleges  them  to  be;  and  the  court  may  also  punish 
the  party  refusing  for  a  contempt.  This  section  is  not  to  be 
construed  to  prevent  a  party  from  compelling  another  to  pro- 
duce books,  papers,  or  documents  when  he  is  examined  as  a 
witness. 

Hlatoryt  Enacted  March  11,  1872,  re-enactment  of  I  446  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  842; 
April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  72. 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation. 

Code  nectlon. — 38  P.  454  (applied):  105  C.  600.  613,  620,  38 
P.  965.  29  L.  811  (cited);  126  C.  235,  239,  77  A.  S.  176.  58  P.  546. 
46  U  835  (construed);  136  C.  332,  337,  68  P.  976.  977  (citt*d); 
144  C.  410,  421,  77  P.  1007  (referred  to):  3  C.  A.  668.  685.  87 
P.  27  (applied  In  the  taking  of  a  deposition.  In  which  copies 
of  certain  records  were  called  for  and  incorporated  In  the 
deposition);  111  F.  772,  773  (what  necessary  to  entitle  party 
to  order  for  inspection). 

Practice  Act  §446.-9  C.   33.   38    (cited). 

As  to  contempt  of  court,  see  Kerr's  Cyc.  C.  C.  P.  §1209  et 
seq.    and    notes. 
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As  to  demanding  copy  of  account  sued  on  or  bill  of  particu- 
lars, see  Kerr's  Cyc.  C.  C.  P.   i  454  and  note. 

As  to  examination  of  party  suspected  of  concealinj?  or  em- 
bezzling papers  or  property  of  deceased  person,  see  Kerr's  Cyc. 
C.    C.    P.    II  1459,    1450    and   notes. 

As  to  how  writings  are  proved,  see  Kerr's  Cyc.  C.  C.  P. 
§  1940  et  seq.  and  notes. 

As  to  inspection  of  public  writings,  see  Kerr's  Cyc.  C.  C.  P. 
I  1892. 

As  to  notice  to  produce  writing  in  custody  of  adverse  party, 
see    post    I  1938. 

As  to  origrinal  writing  being  produced  or  accounted  for,  see 
Kerr's  Cyc.  C.  C.  P.  I  1855  and  note. 

As  to  subpoenas  and  means  of  production  of  evidence,  see 
Kerr's  Cyc.  C.  C.  P.  I  1985  and  note. 

As  to  subpoena  duces  tecum,  see  post  I  1985. 

As  to  writing  called  for  and  inspected  may  be  withlield  from 
evidence,  see  post  |  1939. 

As  to  writing,  in  general,  see  Kerr's  Cyc.  C.  C.  P.  U  1887  et 
seq.   and   notes. 

As  to  writing  shown  witness  may  be  inspected  by  adverse 
party,  see  post  |  2054. 


CHAPTER   IV. 
MOTIONS  AND  ORDBRS. 

1 1008.  Order  and  motion  defined. 

1 1004.  Motions  and  orders,  where  made. 

I  1005.  Notice  of  motion,  and  what  time  to  be  given. 

I  1006.  Transfer  of  motions  and  orders  to  show  cause. 

I  1007.  Order  for  payment  of  money,  how  enforced. 

§  1008.  OBDEB  AUB  MOTION  DEFIKED.  Every  direction 
of  a  court  or  Judge,  made  or  entered  in  writing,  and  not 
included  In  a  Judgment,  Is  denominated  an  order.  An  appli- 
cation for  an  order  Is  a  motion. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  |  515  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  93  pars,  annotation. 

Code  Neetloa. — 63  C.  605,  508  (applied):  80  C.  16B,  170.  22  P. 
86  (construed):  83  C.  134,  135,  23  P.  303  (cited):  83  C.  22.^.  232. 
23  P.  312,  814  (construed):  98  C.  636.  640.  33  P.  741,  745  (con- 
strued); 99  C.  511,  514,  34  P.  109  (applied):  117  C.  237,  240,  49 
P.  1  (applied);  119  C.  437,  440,  51   P.  626  (cited);  126  C.  283,  287, 
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68  P.  688  (construed  and  applied);  132  C.  324.  325,  64  P.  396 
(applied);  133  C.  362,  363,  66  P.  825  (cited);  144  C.  97,  100.  77 
P.  762  (construed);  147  C.  124,  128,  81  P.  546  (cited);  151  C. 
432,  436.  90  P.  1062  ("motion"  and  "order"  are  really  the  same 
thlngr). 

Practice  Act  {516. — 27  C.  337,  389   (cited). 

As    to    contempt    committed    by    disobeying-    lawful    order    of 
court,  see  post   {  1209. 

As  to   court  commissioners  hearing  motions,    etc.,   see   Kerr's 
Cyc.  C.  C.  P.  S  259  and  note. 

As  to  Judg-ment  on  pleadings,  and  motion  therefor,  see  Kerr's 
Cyc.  C.  C.  P.   §  582  and  note. 

As  to  judicial  knowledge,  see  post   {1875. 

As  to  motion,  and  notice  of  motion,  for  injunction,  .see  Kerr's 
Cyc.  C.  C.  P.  I  528  and  note. 

As   to   motion,  and   notice   thereof,    for   sale   of   property   held 
under  attachment,  see  Kerr's  Cyc.  C.  C.  P.  $  518  and  note. 

As  to  motion,  and  notice  thereof,  to  vacate  or  modify  injunc- 
tion,  see   Kerr's  Cyc.  C.   C.   P.   {  532  and  note. 

As  to  motion,  and  order  thereon,  not  being  part  of  judgment- 
roll,   see  Kerr's  Cyc.  C.   C.  P.   {  670  and  note. 

As  to  motion  for  new  trial,  see  Kerr's  Cyc.  C.  C.  P.  S  656  et 
seq.  and  notes. 

As    to   motion    to   amend   pleadings,   see    Kerr's    Cyc.    C.   C.    P. 
f  473   and  note. 

As  to  motion  to  discharge  attachment,  see  Kerr's  Cyc.  C.  C 
P.   il  556-558   and   notes. 

As  to  motion  to  modify  or  correct  aw^ard   of  arbitrators,   see 
post    I  1288. 

As   to    motion    to    open    default    and    set   aside    judg-ment,    see 
Kerr's  Cyc.  C.  C.  P.   i  473  and  note.  ' 

As  to  motion  to  release  attachment,  si*e   Kerr's  Cyc.  C.  C.   P. 
S  554   and   note. 

As  to  motion   to  strike  out  sham   or  irrelevant  pleadings,  see 
Kerr's  Cyc.  C.  C.  P.   {  453  and  note. 

As  to  orders  and  decrees   In   probate  proceedlnifs,  see   Kerr's 
Cyc.  C.  C.  P.  §  1704  et  soq.  and  notes. 

As  to  proceedings  to  be  in  English  language,  see  Kerr's  Cyc. 
C.  C.  P.   $  185  and  note. 

As   to   provisions  as    to    motions   and    orders    in   civil    actions 
being  applicable   to  special  proceedings,   see   post    §  1064. 

As  to  review  of  orders  by  certiorari,  sec  post  $  10^7. 

As    to    subsequent    application    for    order    refused,    .see    Kerr's 
Cyc.  C.  C.  P.  ${182,  183  and  notes. 

As    to   use    of   abbreviations   and    figures,    see    Kerr's   Cyc.    C. 
C.  P.  {186  and  note. 

As  to  use  of  depositions  and  affidavits   on   motions,  see  post 
{  2009. 
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§  16M.  MOTIOHS  AKB  ORDBBS,  WHEBB  MADE.  Motlone 
must  be  made  In  the  county,  or  city  and  county,  in  which  the 
action  is  pending.  Orders  made  out  of  court  may  be  made 
by  the  judge  of  the  court  in  any  part  of  the  state. 

UMmtmryt  Bnacted  March  11,  187S,  founded  upon  |  616  Practice 
Act:  amended  March  10.  18S0,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  12. 

See  Kerr*8  Cyc.  C.  C.  P.  for  13  pars,  annotation. 

C«de  aectlom. — 68  C.  638,  641.  10  P.  128,  129  (cited);  99  C.  511, 
513,  84  P.  109   (cited). 

Practice  Act  1 616.— 30  C.  560,  564  (applied);  35  C.  688.  691 
(applied). 

As  to  courts  of  Justice  In  general,  see  Kerr's  Cyc.  C.  C.  P. 
f  38  et  seq.  and  notes. 

As  to  orders  extending  time  In  general,  see  Kerr's  Cyc.  C. 
C.  P.  i  1054  and  note. 

As  to  place  of  trial  of  civil  actions,  see  Kerr's  Cyc.  C.  C.  P. 
I  392  et  seq.  and  notes. 

As  to  powers  of  superior  judge  at  chambers,  see  Kerr's  Cyc. 
C.  C.  P.  1 166  and  note. 

As  to  powers  of  judges  out  of  court,  see  Kerr's  Cyc.  C.  C» 
P.  I  176  and  note. 

As  to  provisions  respecting  places  of  holding'  courts,  see 
Kerr's  Cyc.  C.  C.  P.  |  142  et  seq.  and  notes. 


I  IMS.  NOTICE  OF  MOTION,  AND  WHAT  TIME  TO  BE 
QITEN.  When  a  written  notice  of  a  motion  is  necessary,  It 
musrt  be  given,  if  the  court  Is  held  In  the  county  in  which  at 
least  one  of  the  attorneys  of  each  party  has  his  offlee,  five 
days  before  the  time  appointed  for  the  hearing;  otherwise, 
ten  days.  Wlien  the  notioe  Is  serred  hj  laaH,  the  number  of 
days  before  the  hearing  must  be  increased  one  day  for  every 
twenty-five  miles  of  distance  between  the  place  of  deposit  and 
the  place  of  service;  such  increase,  however,  not  to  exceed  In 
all  thirty  days;  but  In  all  cases  the  court,  or  a  Judge  thereof, 
may  prescribe  a  shorter  time. 

Htotoryi  Bnacted  March  11,  1872,  founded  upon  I  517  Practice 
Act  as  amended  1853  (Stats.  1853,  pp.  276,  278);  amended  March 
10.  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  13;  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  177,  act  held 
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unconstitutional,  see  history,  |  5  ante;  amended  March  19,  1907, 
Stats,  and  Amdts.  1907,  p.  601,  Kerr's  Stats,  and  Amdts.  1906-7. 
p.  478. 

See  Kerr's  Cyc.  C.  C.  P.  for  18  pars,  annotation. 

Code  Metloii.--76  C.  261,  268,  264,  17  P.  199,  200,  201  (applied). 
80  C.  875,  376,  22  P.  189  (cited);  98  C.  820,  822,  83  P.  114.  115 
(applied);  99  C.  324,  326,  38  P.  1091  (referred  to);  118  C.  589, 
691,  50  P.  670  (referred  to);  129  C.  649,  660,  62  P.  259  (referred 
to);  6  C.  A.  272,  278,  91  P.  1019  (applied  to  notice  of  motion  to 
dissolve  attachment). 

Practice  Act  {517. — 48  C.  439,  451    (applied). 

As  to  extenHion  of  time,  see  Kerr's  Cyc.  C.  C.  P.  S  1054. 

As  to  limitation  imposed,  see  Kerr's  Cyc.  C.  C.  P.  I  1064  and 
note. 

As  to  necessity  for  notice  being:  written,  see  Kerr's  Cyc.  C. 
C.   P.   f  1010   and  note. 

As  to  order  made  without  notice,  see  Kerr's  Cyc.  C.  C.  P. 
S  937  and  note. 

As  to  time  allowed  to  amend  pleading:  on  sustainingr  of 
demurrer  thereto,  see  Kerr's  Cyc.  C.  C.  P.  |  476  and  note. 

As  to  time  within  which  any  act  provided  by  law  Is  to  be 
done  is  computed  by  excludingr  flrst  day  and  including  last, 
see  Kerr's  Cyc.  C.  C.  P.  I  12  and  note;  and  Kerr's  Cyc.  C.  C. 
S  10  and  note;  Kerr's  Cyc.  Pol.  C.  f  12  and  note. 


S1006.  TBANSFEB  OF  MOTIONS  AITD  ORDERS  TO 
SHOW  CAUSE.  When  a  notice  of  motion  Is  given,  or  an  order 
to  show  cause  is  made  returnable  before  a  Judge  out  of  court, 
and  at  the  time  fixed  for  the  motion,  or  on  the  return  day  of 
the  order,  the  Judge  is  unable  to  hear  the  parties,  the  matter 
may  be  transferred  by  his  order  to  some  other  Judge,  before 
whom  it  might  originally  have  been  brought. 

Hliftoryi  Enacted  March  11,  1872,  re-enactment  of  |  518  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

64  C.  434,  438,  1   P.  884,  888   (erroneously  cited  for  J  1007). 

As  to  disqualification  of  judges,  see  Kerr's  Cyo,  C  C.  P. 
I  170  and  note. 

As  to  notice  of  motion,  see  Kerr's  Cyc.  C.  C.  P.  i  1006  and 
note. 
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iim7.  OBBEB  FOB  PATMENT  OF  MOKETy  HOW  EK- 
FOBCED.  Whenever  an  order  for  the  payment  of  a  eum-  of 
money  ia  made  by  a  court,  pursuant  to  the  provlBlons  of  this 
code,  it  may  be  enforced  by  execution  in  the  same  manner  as 
if  it  were  a  judgment.  «, 

HUrt^nrs    Enacted  Harch  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

56  C.  S16.  820  (erroneoualy  cited  as  §1049):  64  C.  484.  438. 
1  P.  884  (applied);  88  a  326,  828.  831.  9  P.  187  (referred  to). 
75  C.  1.  38,  49.  16  P.  846,  861  (referred  to):  79  C.  511.  514.  21 
P.  1095,  1096  (applied):  79  C.  600,  602.  608,  21  P.  054.  965  (cited); 
93  C.  647.  651  (applied-^rroneoualy  cited  as  i  1008),  29  P.  254. 
256  (correct  ciUtlon);  129  C.  384.  888.  62  P.  64  (applied). 

As  to  enforcement  of  decree  for  alimony  by  execution,  see 
Kerr's  Cyc.  C.  C.  P.  Si  681  et  seq.  and  notes. 

Same — Contempt. — See  Kerr's  Cyc.  C.  C.  P.  (S  1209  et  seq. 
and   notes. 


CHAPTER  V. 

NOTICES,  AND  FILING  AND  SERVICE  OP  PAPERS. 

[See  Act  June  16,  1906,  "relatlngr  to  the  restoration  of  court 
records  which  have  been  lost.  Injured  or  destroyed  by  confla- 
gration or  other  public  calamity,"  Stats,  and  Amdts.  1906,  p.  73, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  639,  as  affectlnflr  the  sections 
of   this  chapter.] 

f  1010.  Notices  and  papers,  how  served, 

f  1011.  When  and  how  served. 

I  1012.  Service  by  mail,  when. 

i  1018.  Service  by  mail,  how. 

i  1014.  Appearance.     Notices  after  appearance. 

11016.  Service  on  non-residents.     Where  a  party  has  an  attor- 
ney, service  shall  be  on  such  attorney. 

1 1016.  Preceding   provisions    not    to    apply    to    proceeding    to 

bring:  party  into  contempt. 

1 1017.  Service  by  telegraph, 
r 1 1018.  No  such  section.] 

1 1019.     Service  of  pleading  and  papers  In  actions  of  divorce. 

f  1010.  HOTICES  A^D  PAPERS,  HOW  SERTED.  Notices 
moat  be  in  writing,  and  the  notice  of  a  motion,  other  than  for 
a  new  trial,  must  state  when,  and  the  grounds  upon  which  it 
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Will  be  made,  and  the  papers,  if  aay»  upon  whicli  it  is  to  be 
based.  If  any  suoh  paper  has  not  preyiouBly  been  served  upon 
the  party  to  be  notified  and  was  not  filed  by  him,  a  copy  of 
such  paper  must  accompany  the  notice.  Notices  and  •tker 
papers  may  be  senred  upon  [1]  the  party  or  [2]  attorney  in 
the  manner  prescribed  in  this  chapter,  when  not  otherwise 
provided  by  this  code. 

Hivtoryt  Enacted  March  11,  1872,  founded  upon  S  619  Prac- 
tice Act;  amended  by  Code  CommisBion,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  177,  act  held  unconstitutional,  see  history, 
S  5  ante;  amended  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  601, 
Kerr's  Stats,  and  Amdts.  3  906-7,  p.  478. 

See  Kerr's  Cyc.  C.  C.  P.  for  29  pars,  annotation. 

Code  section. — 58  C.  95,  96  (applied);  63  C.  578,  580  (referred 
to);  66  C.  469,  470,  471,  6  P.  100.  101  (cited);  89  C.  38,  40,  26  P. 
619,  620  (cited);  94  C.  443,  444.  29  P.  949  (applied):  95  C.  364. 
367,  30  P.  551  (cited);  97  C.  523,  526,  32  P.  575,  576  (referred 
to);  99  C.  173,  176,  33  P.  887  (referred  to);  118  C.  295,  297.  62 
A.  S.  234,  50  P.  534  (applied);  122  C.  209,  211.  54  P.  730  (applied); 
129  C.  356,  358,  61  P.  1123  (cited);  136  C.  364,  366,  68  P.  1022 
(referred  to). 

Practice  Act  |  B19. — 30  C.  182,  183   (referred  to). 

As  to  any  one  may  waive  the  advantagre  of  a  law  Intended 
for  his  benefit,  see  Kerr's  Pocket  C.  C.  §3513. 

As  to  citation,  and  service  thereof,  to  persons  suspected  of 
having:  embezzled  estate  of  deceased  person,  etc.,  see  Kerr's 
Cyc.  C.  C.  P.  f  1458  et  seq.  and  notes. 

As  to  law  neither  does  nor  require  idle  acts,  see  Kerr*s 
Pocket  G.  C.   {3532. 

As  to  law  respects  form  less  than  substance,  see  K«rr*s 
Pocket  C.  C.   I  3528. 

As  to  motions  and  orders  in  greneral,  see  Kerr's  Cyc.  C.  C. 
P.   S  1003   and   note. 

As  to  notice,  and  service  thereof,  in  cases  of  unlawful  de- 
tainer, see  Kerr's  Cyc.   C.   C  P.   H  1161,  1162  and  notes. 

As  to  notice  by  claimant  of  escheated  estate,  see  post  I  1271. 

As  to  notice  in  cases  of  contempt  of  court,  see  post  {  1212. 

As  to  notice  in  probate  proceedingrs,  see  Kerr's  Cyc.  C.  C.  P. 
I  1704   et  seq.   and  notes. 

As  to  notice  in  proceeding  to  declare  life  estate  terminated, 
see  post  1 1723. 

As  to  notice  in  proceeding:  to  perpetuate  testimony,  see  Kerr's 
Cyc.  C.  C.  P.   S  2084  et  seq.  and   notes. 
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As  to  notice  of  application  for  dischargre  of  person  imprisoned 
on  civil  process,  and  notice  thereof,  see  post  H  1144,  1145. 

As  to  notice  of  award  of  arbitrators,  see  post  f  1286. 

As  to  notice  of  cliangre  of  attorney,  see  Kerr's  Cyc.  C.  C  P. 
f  285  and  note. 

As  to  notice  of  Intention  to  move  for  new  trial,  see  ante 
{659. 

As  to  notice  of  pendency  of  action,  see  Kerr's  Cyc.  G.  C.  P. 
{  409  and  note. 

As  to  notice  of  setting:  case  for  trial,  see  Kerr's  Cyc.  C.  C.  P. 
i  594  and  note. 

As  to  notice  of  taking:  deposition  out  of  state,  see  post  i  2024. 

As  to  notice  of  taking:  depositions  wltliln  the  state,  see  post 
S  2031. 

Ab  to  notice  on  application  for  appointment  of  gruardian,  see 
post   il  1747,   1763. 

As  to  notice  on  application  for  chanfi:e  of  name,  see  Kerr's 
Cyc.  C.  C.  P.  111276,  1277  and  notes. 

As  to  notice  on  application  for  voluntary  dissolution  of  cor- 
porations, see  post  I  1230. 

As  to  notice  on  application  for  writ  of  review,  see  post 
i  1069. 

As  to  notice  on  application  to  become  sole  trader,  see  post 
{1812. 

As  to  notice  on  writ  of  mandate,  see  post  i  1088. 

As  to  service  and  filing:  of  notice  of  appeal,  see  ante  {  940. 

As  to  service  and  filing:  of  pleading:s,  see  Kerr's  Cyc.  C.  C.  P. 
i  465    and   note. 

As  to  service  of  amendments  to  pleadings  and  amended 
pleading:8,  see  Kerr's  Cyc.  C.  C.  P.  |  472  and  note. 

As  to  service  of  citation  in  cases  of  contested  elections,  see 
post  I  1119. 

K  1011.  WHElf  AKB  HOW  SEBYED.  The  service  may  be 
personal,  by  delivery  to  the  party  or  attorney  on  whom  the 
service  Is  required  to  be  made,  or  it  may  be  as  follows: 

1.  If  upon  an  attorney,  it  may  be  made  during  his  absence 
from  his  office,  by  [1]  leaving  the  notice  or  other  papers  with 
his  clerk  therein,  or  [2]  with  a  person  having  charge  thereof; 
or  [S]  when  there  is  no  person  in  the  office,  [a]  by  leaving  them 
between  the  hours  of  nine  in  the  morning  and  five  in  the 
afternoon,  in  a  conspicuous  place  in  the  office;  or,  [4]  if  it  is 
not  open  so  as  to  admit  of  such  service,  then  by  leaving  them 
at  the  attorney's  residence,  with  some  person  of  not  less  than 
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eighteen  years  of  age,  [a]  if  his  residence  is  in  the  same 
county  with  his  office;  and  [b]  if  his  residence  is  not  known, 
or  [c]  is  not  in  the  same  county  with  his  office,  or  [d]  being 
in  the  same  county  it  is  not  open,  or  [e]  there  is  not  found 
thereat  any  person  of  not  less  than  eighteen  years  of  age, 
then  [5]  by  putting  the  same,  inclosed  in  a  sealed  envelope, 
into  the  post-office  directed  [a]  to  such  attorney  at  his  office, 
if  known;  [b]  otherwise  to  his  .residence,  if  known;  and  [6]  if 
neither  his  office  nor  his  residence  is  known,  then  by  deliyer- 
ing  the  same  to  the  clerk  of  the  court  for  the  attorney; 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  notice  or 
other  paper  at  his  residence,  between  the  hours  of  eight  in 
the  morning  and  six  in  the  evening,  with  some  person  of  not 
less  than  eighteen  years  of  age;  and,  if  his  residence  is  not 
known,  by  delivering  the  same  to  the  clerk  of  the  court  for 
such  party. 

Hlntoryt  Enacted  March  11,  1872,  re-enactment  of  %  620  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  177.  act  held  unconstitutional,  see  history, 
$  5  ante;  amended  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  602, 
Kerr's  Stat.s.  and  Amdts.  1906-7,  p.  474. 

See  Kerr's  Cyc.  C.  C.  P.  for  32  pars,  annotation. 

Code  iie«tlon. — 46  C.  650,  651  (referred  to);  49  C.  510,  511 
(referred  to);  58  C.  186,  189  (applied  to  service  of  answer):  61 
C.  461,  467  (construed);  63  C.  578,  580  (referred  to);  67  C.  453. 
454,  7  P.  910  (applied — attorney  absent  from  office);  73  C.  537, 
538,  15  P.  108  (applied);  75  C.  261,  263,  264,  17  P.  199,  200.  201 
(referred  to);  76  C.  618.  620,  18  P.  783,  784  (referred  to);  94 
C.  448,  444,  29  P.  949  (referred  to):  94  C.  636,  639.  640,  30  P. 
8.  9  (referred  to);  119  C.  107,  108,  50  P.  1060  (referred  to): 
122  C.  209,  211,  212.  54  P.  730  (applied);  129  C.  188.  190,  61  P.  910 
(applied):  131  C.  288.  289,  63  P.  341  (applied);  136  C.  364,  366, 
68  P.  1022  (applied);  142  C.  601,  604,  76  P.  381  (applied);  4 
C.  A.  48,  50,  87  P.  231  (subd,  2  applied — case  of  known  resi- 
dence and  improper  service  by  mail). 

Practice  Act  §520. — 24  C.  94,  96  (referred  to);  28  C.  151,  154 
(applied);    34    C.    658,    660    (cited). 

As  to  certain  acts  not  to  be  done  on  liolidays,  see  Kerr*s 
Cyc.  C.  C.   P.   8  13  and  note. 

As  to  computation  of  time  allowed  within  which  to  do  a  cer- 
tain act,  see  46  A.  R.   410. 
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As  to  computation  of  time  of  notice  of  motions,  and  pro« 
ceedlnsrs  in  general,  see   49   L.  222. 

As  to  holidays,  see  Kerr's  Cyc.  C  C.  P.  SI  10,  11  and  notes. 

As  to  Including^  and  excluding  Sunday  from  time  allowed 
to  do  certain  act,  see  46  A.  R.  410. 

As  to  judicial  and  non-Judlcial  days,  see  Kerr's  Cyc.  C.  C. 
P.  11183-135  and  notes;  also  const,  art.  VII  §5,  Hen.  Q.  L. 
p.    Ixxxii. 

As  to  service  of  subpoenas,  see  Kerr's  Cyc.  C.  C.  P.  §  1987 
and  note. 

Same — ^Where  witness  a  prisoner. — See  Kerr's  Cyc.  C.  C.  P. 
II  1995.    1997   and   notes. 

As  to  service  of  writ  of  mandate,  see  Kerr's  Cyc.  C  C.  P. 
i  1096. 

As  to  service  of  writ  of  prohibition,  see  Kerr's  Cyc.  C.  C.  P. 
f  1105. 

As  to  service  of  writ  of  review,  see  Kerr's  Cyc.  C.  C.  P. 
$1073. 

As  to  superior  courts  being  always  open,  see  Kerr's  Cyc.  C. 
C.   P.   1 73  and  note. 

$  1012.  SEBYICE  BT  MAIL,  WHEX.  Service  by  mail  may 
be  made,  where  the  person  making  the  service,  and  the  person 
on  whom  it  Is  to  be  made,  reside  or  have  their  offices  in  dif- 
ferent places,  between  which  there  is  a  regular  communica- 
tion by  mall. 

Htatoryt  Enacted  March  11,  1872,  re-enactment  of  f  621  Prac- 
tice Act;  amended  Marcli  24,  1874,  Code  Amdts.  1873-4,  p.  343. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

€k»de  scctloB. — 46  C.  650.  651  (referred  to):  61  C.  507,  508 
(cited);  63  C.  121,  122  (cited);  63  C.  578.  580  (referred  to); 
65  C.  221,  222,  8  P.  811  (cited);  83  C.  574.  575.  576,  23  P.  1035 
(referred  to);  94  C.  636,  639.  640.  30  P.  S.  9  (applied);  129  C. 
188,  190,  61  P.  910  (referred  to);  148  C.  451,  453,  455.  83  P. 
810  (good  substituted  service,  by  mail,  of  amendments  to  bill 
of  exceptions);  4  C.  A.  48,  50,  87  P.  231  (applied — parties  not 
in  different  places;  144  U.  8.  126,  128.  36  L.  ed.  371,  872,  12  Sup. 
Ct.  Rep.  126  (cited). 

Praetlce  Act  {S21.— 24  C.  94,  96  (referred  to):  30  C.  1S2  183, 
184   (construed). 

i  1018.  SEBYICE  BY  MAIL,  HOW.  In  case  of  service  by 
mail,  the  notice  or  other  paper  must  be  deposited  in  the  post- 
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office,  in  a  sealed  envelope,  addressed  to  the  person  on  whom 
it  is  to  be  served,  at  his  office  or  place  of  residence,  and  the 
postage  paid.  The  service  is  oomplete  at  the  tbne  of  tlie  de- 
poslty  but  if.  within  a  given  number  of  days  after  such  service, 
a  right  may  be  exercised,  or  an  act  is  to  be  done  by  the 
adverse  party,  the  time  within  which  such  right  may  be 
exercised  or  act  be  done  is  extended  one  day  for  every  twenty- 
five  miles  distance  between  the  place  of  deposit  and  the  place 
of  address ;  such  extension,  however,  not  to  exceed  thirty  days 
in  all. 

Hlatoryi  Enacted  March  11,  1872,  founded  upon  f  622  Practice 
Act;  amended  March  24,  1874,  Code  Amdts.  1878-4,  p.  848;  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  178,  act  held  unconstitutional,  see  history,  {  5  ante;  amended 
March  19,  1907,  Stats,  and  Amdts.  1907,  p.  602,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  474. 

See  Kerr's  Cyc.  C.  C.  P.  for  18  pars,  annotation. 

Code  section. — 61  C.  461,  466,  467  (construed):  61  C.  R07.  508 
(referred  to):  63  C.  578,  580  (referred  to);  65  C.  221.  222,  223, 
3  P.  811  (applied):  73  C.  307,  308,  14  P.  789,  790  (applied— notice 
of  decision);  83  C.  574,  575,  576,  577.  23  P.  1035  (referred  to): 
91  C.  584,  587,  27  P.  932,  933  (applied);  94  C.  686,  640.  80  P.  8,  9 
(referred  to);  115  C.  619.  621,  47  P.  601  (applied):  129  C.  188.  190. 
61  P.  910  (applied);  132  C.  252.  253,  64  P.  250  (applied);  148  C. 
451,  453,  455,  83  P.  810  (grood  substituted  service,  by  mail,  of 
amendments  to  bill  of  exceptions);  144  U.  S.  126,  128,  86  I*  ed. 
371,  372,  12  Sup.  Ct.  Rep.  126  (cited). 

Practice  Act  |  522. — 24  C.  94,  96  (referred  to);  30  C.  182,  183. 
184  (cited). 

§  1014.    APPEABANCE.    NOTICES  AFTEB  APPEARANCE. 

A  defendant  appears  in  an  action  when  he  answers,  demars, 
or  gives  the  plaintifP  written  notice  of  his  appearance,  or 
when  an  attorney  gives  notice  of  appearance  for  him.  After 
appearance,  a  defendant  or  his  attorney  \b  entitled  to  notice 
of  all  subsequent  proceedings  of  which  notice  is  required  to 
be  given.  But  where  a  defendant  has  not  appeared,  service 
of  notice  of  papers  need  not  be  made  upon  him  unless  he  is 
imprisoned  for  want  of  bail. 

HlMtorT-i  Enacted  March  11,  1872,  re-enactment  of  |  588  Prac- 
tice Act. 

776 


Ch.  v.]  APPEARANCES— NOTICE    AFTER.  «  1014 

See  Kerr's  Cyc.  C.  C.  P.  for  68  pars,  annotation. 

Code  aeetlom. — 65  C.  1,  S  (applied);  56  C.  629  (cited);  63  C.  578, 
580  (referred  to);  67  C.  108,  109,  7  P.  179  (cited);  75  C.  237,  289. 
17  P.  197  (cited);  111  C.  519.  522,  44  P.  176  (applied);  112  C.  630. 
632,  44  P.  1066  (referred  to);  113  C.  302,  306.  45  P.  470  (con- 
strued); 122  C.  448.  450,  55  P.  125  (applied);  125  C.  296.  300.  57 
P.  1006  (applied);  125  C.  540,  543,  58  P.  176  (cited);  132  C.  81,  83. 
64  P.  118  (applied);  189  C.  713.  717,  73  P.  588  (referred  to);  141 
C.  4.  8.  74  P.  352.  353  (applied);  146  C.  571,  673,  80  P.  719  (cited). 

Practlee  Act  S  523. — 17  C.  517  (referred  to);  27  C.  295,  299  (con- 
strued); 30  C.  182.  183   (referred  to). 

As  to  appearance  and  contest  of  will,  see  Kerr's  Cyc.  C.  C.  P. 
S  1307  and  note. 

Aa  to  appearance  as  waiver  of  service,  see  Kerr's  Cyc.  C.  C.  P. 
fi  406.  416  and  notes. 

Ab  to  appearance  bein^  waiver  of  service  of  summons,  see 
Kerr's  Cyc.  C.  C.  P.  f|  409,  416  and  notes. 

Same — ^Notice  of  subsequent  proceedingrs — How  given. — See 
Kerr's  Cyc.  C.  C.  P.  f  1015  and  note. 

As  to  appearance,  etc.,  In  cases  of  escheated  estates,  see 
Kerr's  Cyc.  C  C.  P.  fi  1271. 

As  to  appearance  of  defendants  not  served  in  action  on  Joint 
contract,  see  Kerr's  Cyc.  C.  C.  P.  f  406  and  note. 

As  to  appearance  of  infant,  insane  or  incompetent  person  by 
eruardian,  see  Kerr's  Cyc.  C.  C.  P.  |  372  and  note. 

As  to  appointment  of  and  appearance  by  g^uardian  ad  litem, 
see  Kerr's  Cyc.  C.  C.  P.  fifi  372.  373  and  notes. 

As  to  appointment  of  attorney  for  absent  or  minor  heirs, 
devisees,  legatees  or  creditors  in  probate  proceedings,  see 
Kerr's  Cyc.  C.  C.  P.  fi  1718,  note. 

As  to  appointment  of  attorney  to  defend  action  by  executor 
or  administrator  on  claim  against  estate,  see  Kerr's  Cyc.  C.  C. 
P.  I  1510  and  note. 

As  to  attorney  continuing  to  represent  client  who  dies  or 
becomes  insane  or  incompetent  pending  action  for  partition, 
see  Kerr's  Cyc.  C.  C.  P.  fi  763  and  note. 

As  to  attorneys  and  counselors  at  law,  see  Kerr's  Cyc.  C.  C. 
P.   19  275  et  seq.  and  notes. 

As  to  authority  of  attorneys  and  counselors  at  law,  see  Kerr's 
Cyc.  C.  C.  P.  fi  283  and  note. 

As  to  change  or  substitution  of  attorneys,  see  Kerr's  Cyc.  C.  C. 
P.   Ifi  284  et  seq.  and  notes. 

As  to  confession  of  judgment  without  action,  see  Kerr's  Cyc. 
C.  C.  P.  fifi  1132  et  seq.  and  notes. 

As  to  demanding  change  of  venue  at  time  of  appearance,  see 
Kerr's  Cyc.  C.  C.  P.  fi  396  and  note. 
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As  to  effect  of  voluntary  appearance  on  risht  to  move  dis- 
missal of  action,  see  Kerr's  Cyc.  C.  C.  P.  §  581  and  note. 

As  to  motion  to  dischargre  attachment,  see  Kerr's  Cyc.  C.  C.  P. 
ii  556-558  and  notes.  ' 

As  to  motion  to  release  attachment,  see  Kerr's  Cyc.  C.   C.  P.  | 

I  554  and  note. 

As  to  notice  of  change  of  attorney,  see  Kerr's  Cyc.  C.  C.  P. 
I  285  and  note. 

As  to  proceedings  on  death  or  removal  of  attorney,  see  Kerr's 
Cyc.  C.  C.  P.  S  286  and  note. 

As  to  subsequent  notice  and  how  given,  .see  Kerr's  Cyc.  C.  C. 
P.  §  1015  and  note. 

§1015.  SEBYICE  ON  NON-BESIDENTS.  WHEBE  A 
PABTT  HAS  AN  ATTOBNET,  SEBYICE  SHALL  BE  OX 
SUCH  ATTOBNEY.  When  a  plaintiff  or  a  defendant,  who 
has  appeared,  resides  out  of  the  state,  and  has  no  attorney  in 
the  action  or  proceeding,  the  seirice  may  be  made  on  the 
clerk  for  him.  But  in  all  cases  where  a  party  has  an  attorney 
in  the  action  or  proceeding,  the  service  of  papers,  when 
required,  must  be  upon  the  attorney  instead  of  the  party, 
except  service  of  subpoenas,  of  writs,  and  other  process  issued 
in  the  suit,  and  of  papers  to  bring  him  into  contempt.  If  the 
sole  attorney  for  a  party  Is  [1]  removed  or  suspended  from 
practice,  then  the  party  has  no  attorney  within  the  meaning 
of  this  section.  If  his  sole  attorney  [2]  has  no  known  office 
in  this  state,  notices  and  papers  may  be  served  by  leaving  a 
copy  thereof  with  the  clerk  of  the  court,  unless  such  attorney 
shall  have  filed  in  the  cause  an  address  of  a  place  at  which 
notices  and  papers  may  be  served  on  him,  in  which  event 
they  may  be  served  at  such  place. 

X 

History:  Enacted  March  11.  1872,  re-enactnoient  of  {  524  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  179,  act  held  unconstitutional,  see  history, 
S  5  ante;  amended  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  602, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  474. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

Code  section. — 63  C.  578.  580  (referred  to);  65  C.  187,  191,  3  P. 
628,  631  (referred  to);  70  C.  527,  528,  11  P.  665,  666  (applied): 
86  C.   241,  244,   24  P.   1013,   1014    (applied):   117   C.   673,   680,   49  P.  ! 

1046   (applied);   119  C.   107.   108,  50  P.   1060    (referred   to);   56   P.  i 
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8»<  (cit^d>:  125  C.  65«.  662,  58  P.  258  (referred  to):  128  C.  24L». 
244,  60  P.  772  (applied);  129  C,  188,  190.  61  P.  910  (applied); 
131  C.  288.  289.  63  P.  341  (cited);  139  C.  713,  717,  73  P.  588 
(applied);  6  C.  A.  272,  273,  91  P.  1019  (applied  to  notice  of 
motion  to  dissolve  attachment);  84  F.  518,  524  (service  of 
order  on  Judg'ment  debtor  upon  his  attorney  of  record). 

Praetlec  Act  S  524.— 30  C.  182,  183  (referred  to);  39  C.  150.  151 
(cited). 

n016.  PRECEDING  PBOYISIONS  NOT  TO  APPLY  TO 
PROCEEDING  TO  BRING  PARTY  INTO  CONTEMPT.  The 

foregoing  provisions  of  this  chapter  do  not  apply  to  the 
service  of  a  summons  or  other  process,  or  of  any  paper  to 
bring  a  party  into  contempt. 

History  I  Enacted  March  11,  1872,  re-enactment  of  last  half  of 
§519  Practice  Act 

See  Kerr's  Cyc.  C.  G.  P.  for  4  pars,  annotation. 

63  C.  578.  580  (applied);  65  C.  187,  191,  3  P.  628.  631  (i-on- 
strued);  125  C.  656,  662,  58  P.  258  (referred  to);  84  K.  518.  524 
(service  of  order  on  Judgment  debtor  upon  his  attorney  of 
record). 

As  to  Judgments  and  orders  in  cases  of  contompt  of  court, 
see  Kerr's  Cyc.  C.  C.  P.  I  1222  and  note. 

As  to  notice  in  cases  of  contempt  of  court,  see  Kerr's  Cyc. 
C.  C.  P.  f  1212  and  note. 

1 1017.  SERVICE  BY  TELEGRAPH.  Any  summons,  writ, 
or  order  In  any  civil  suit  or  proceeding,  and  all  other  papers 
requiring  service,  may  be  transmitted  by  telegraph  for  ser- 
vice in  any  place,  and  the  telegraphic  copy  of  such  writ,  or 
order,  or  paper  so  transmitted,  may  be  served  or  executed  by 
the  officer  or  person  to  whom  it  is  sent  for  that  purpose,  and 
returned  by  him,  if  any  return  be  requisite,  in  the  same 
manner,  and  with  the  same  force  and  effect  in  all  respects, 
as  the  original  thereof  might  be  if  delivered  to  him,  and  the 
officer  or  person  serving  or  executing  the  same  has  the  same 
authority,  and  is  subject  to  the  same  liabilities,  as  if  the  copy 
were  the  original. 

[Original  to  be  filed — Certified  copy  to  be  preserved  by 
telegmph  eompany.]     The  original,  when  a  writ  or  order, 
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must  also  be  filed  in  the  court  from  which  It  was  issued,  and 
a  certified  copy  thereof  must  be  preserved  in  the  telegraph 
office  from  which  it  was  sent.  In  sending  it,  either  the  origi- 
nal or  the  certified  copy  may  be  used  by  the  operator  for  that 
purpose.  Whenever  any  document  to  be  sent  by  telegraph 
bears  a  seal,  either  private  or  official,  it  is  not  necessary  for 
the  operator,  in  sending  the  same,  to  telegraph  a  description 
of  the  seal,  or  any  words  or  device  thereon,  but  the  same  may 
be  expressed  in  the  telegraphic  copy  by  the  letters  "  L.  S.," 
or  by  the  word  "  seal." 

History  <    Enacted  March  11,  1872. 

[§1018.    No  such  section.] 

§  1019.  SEBYICE  OF  PLEAJDIXOS  AND  PAPERS  IN  AC- 
TIONS OF  DIYOBGE.  When  in  an  action  of  divorce  adultery 
is  charged  against  either  party  and  the  person  with  whom 
such  adultery  is  alleged  to  have  been  committed  by  such 
party  is  named  in  any  of  the  pleadings,  a  copy  of  such 
pleadings  must  be  personally  served  on  such  named  person; 
or,  in  case  such  named  person  cannot  be  found,  such  notice 
of  the  action  and  of  the  connection  of  such  person  there- 
with shall  be  given  as  shall  be  ordered  by  the  court;  the  said 
person  so  served  shall  have  the  right  to  appear  and  plead 
and  be  heard  in  such  action  in  the  same  manner  and  to  the 
same  extent  as  the  parties  to  the  action. 

Hiatoryi  Enacted  April  16.  1909.  Stats,  and  Amdts.  1909. 
ch.    640. 
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CHAPTER  VI. 


OF   COSTS. 


1021.  Compensation  of  attorneys.     Costs  to  parties. 

1022.  When  allowed  of  course  to  the  plaintiff. 

1023.  Several  actions  brought  on  a  single  cause  of  action  can 

carry  costs  In  but  one. 

1024.  Defendant's  costs  must  be  allowed  of  course,  in  certain 

cases. 
1026.     Costs,  when  in  the  discretion  of  the  court. 

1026.  When  the  several  defendants  are  not  united  In  interest. 

costs  may  be  severed. 

1027.  Costs  of  appeal  discretionary  with  the  court,  In  certain 

cases. 

1025.  Referee's  fees. 

1029.  Continuance,  costs  may  be  Imposed  as  condition  of. 

1030.  Costs  when  a  tender  is  made  before  suit  brought. 

1031.  Costs  In  action  by  or  against  an  administrator,  etc. 

1032.  Costs  in  a  review  other  than  by  appeal. 

1033.  Filing  of  and  affidavit  to  bill  of  costs. 

1034.  Costs  on  appeal,  how  claimed  and  recovered. 

1035.  Interest  and  costs  must  be  included  by  the  cleric  in  the 

Judgment. 

1036.  When   plaintiff  is   a   non-resident   or   foreign   corpora- 

tion, defendant  may  require  security  for  costs. 

1037.  If  such  security  be  not  given,  the  action  may  be  dis- 

missed. 

1038.  Costs  when  state  is  a  party. 

1039.  Costs  when  county  is  a  party. 


fl4ttl.  COMPENSATION  OF  ATTORNEYS.  COSTS  TO 
PARTIES*  The  measure  and  mode  of  compensation  of  attor- 
neys and  counselors  at  law  is  left  to  the  agreement,  express 
or  Implied,  of  the  parties;  but  parties  to  actions  or  pro- 
ceedings are  entitled  to  costs  and  disbursements,  as  herein- 
after   provided. 

History  I  Enacted  March  11,  1872,  substantial  re-enactment  of 
$  494  Practice  Act  as  amended  18&3  (Stats.  1868,  p.  276)  and  1865 
(Stats.  1855,  p.  250);  amended  by  Code  Commission,  Act  March 
8.  1901,  Stats,  and  Amdts.  1900-1,  p.  179,  act  held  unconstitu- 
tional, see  history,  f  5  ante. 
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Bee  Kerr*8  Cyc.  C.  C.  P.  for  91  pars,  annotation. 

63  C.  86.  88,  92.  49  A.  R.  78  (construed);  90  C.  543,  548,  27  P. 
438,  439  (cited):  93  C.  569,  571.  29  P.  230,  231  (cited);  107  C.  340, 
843,  40  P.  485  (applied);  117  C.  219,  221,  48  P.  1073  (cited);  120  C. 
447,  452.  454,  52  P.  804  (applied);  122  C.  52.  64,  54  P.  522 
(applied);  128  C.  154.  155,  60  P.  667.  49  L.  141  (construed);  130  C. 
230,  286.  62  P.  395  (cited);  136  C.  170,  172,  68  P.  581  (cited);  140 
C.  16,  22,  73  P.  62.5  (applied);  150  C.  265,  268,  88  P.  982  (statute 
allowing  attorney's  fee  to  plaintiff  in  mechanic's  lien  suit  is 
unconstitutional ) . 

As  to  allowance  of  attorney's  fees  out  of  fund  in  action  by 
creditors  who  sue  in  behalf  of  themselves  and  others,  see  54  Li. 
817. 

As  to  allowance  of  costs  in  probate  proceedlnsrs,  see  Kerr's 
Cyc.  C.  C.  P.  8S  1718,  1720  and  notes;  see  also.  Church**  New 
Probate  Law  and  Practtce,  passim. 

As  to  appointment  of  guardian  ad  litem,  see  Kerr's  Cyc.  C.  C. 
P.  S  373  and  note. 

As  to  arbitrations,  see  Kerr's  Cyc.  C.  C.  P.  S  1281  et  seq.  and 
notes. 

As  to  attorneys  and  counselors  at  law  In  greneral,  see  Kerr's 
Cyc.  C.  C.  P.  f  275  et  seq.  and  notes. 

As  to  attorney's  fees  as  damages  In  action  for  conversion  of 
personal  property,  see  Kerr's  Cyc  C.  C.  f  3336  and  note. 

As  to  attorney's  fees  in  action  of  partition,  see  Kerr's  Cyc. 
C.  C.  P.  SI  796,  798,  801  and  notes. 

As  to  attorney's  fees  in  actions  of  libel  and  slander,  see  Stats. 
1871-2  p.  553  S  7;  Hen.  G.  L.  p.  689. 

As  to  attorney's  fees  in  cases  of  mechanics'  liens,  see  Kerr's 
Cyc.  C.  C.  P.  f  1195  and  note. 

As  to  attorney  fees  in  foreclosure  proceedingrs,  see  post 
{  1500  and  note;  also  Hen.  O.  l*.  p.  60  and  note. 

As  to  attorney's  fees  on  foreclosure  of  mortgragres,  see  Kerr's 
Cyc.  C.  C.  P.  S  726  et  seq.  and  note. 

As  to  bonds  for  costs  in  actions  of  libel  and  slander,  see  Stats. 
1871-2  p.  533  fi  7.  Hen.  G.  L.  p.  689. 

As  to  costs,  counsel  fees,  etc.,  in  matter  of  divorce,  see  Kerr's 
Cyc.  O.  C.  I  137  and  note. 

As  to  counsel  fees  in  probate  matters,  see  Kerr's  Cyc.  C.  C.  P. 
i  1718  and  note. 

As  to  counsel  fees  in  foreclosure,  see  Kerr's  Cyc.  C.  C.  P. 
fi  1500  and  note. 

As  to  fees  of  jurors  in  civil  cases,  see  Hen.  G.  L.  pp.  452,  606. 

As  to  fees  of  officers,  Jurors,  witnesses,  etc.,  see  Hen.  6.  L. 
pp.  447-453,  606. 

As  to  fees  of  pfflcial  reporters,  see  Kerr's  Cyc.  C.  C.  P.  |  274 
and  note. 
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As  to  in  what  cases  appeals  may  be  taken,  see  Kerr's  Cyc. 
C.  C.  P.  I  963  and  note. 

As  to  Juries  in  general,  see  Kerr's  Cyc.  C.  C.  P.  {|  190  et  seq. 
and  notes. 

As  to  phonographic  reporters  of  superior  courts,  see  Kerr's 
Cyc  C.  C.  P.  II  269  et  seq.  and  notes. 

As  to  recovery  of  counsel  fees  in  actions  of  claim  and  delivery 
for  personal  property,  see  Kerr's  Cyc.  C.  C.  P.  |  609  and  note. 

As  to  witness  fees. — Power  of  Judsre  to  order  payment  must 
be  by  statute  uniform  throughout  state. — 109  C.  832,  42  P.  484. 
See  Const.  1879  art.  XI  |  5,  Hen.  G.  L.  p.  xc. 

As  to  witnesses  in  general,  see  Kerr's  Cyc.  C.  C.  P.  ||  1878  et 
seq.  and  notes. 

Fencing-bond — Attorney's  fees  in  action  on — as  to,  see  post 
i  1251. 

Mechanics'  Hen — Attorney's  fees  and  costs. — As  to,  see  Kerr's 
Cyc.  C.  C.  P.  I  1196  and  note. 

1 1#».  WH£N  ALLOWBB  OF  COURSE  TO  THE  PLAIK- 
TIFF.  Co6t8  are  allowed  of  course,  to  the  plaintiff,  upon  a 
Judgment  in  his  favor,  in  the  following  cases: 

1.  In  an  action  for  the  recovery  of  real  property; 

2.  In  an  action  to  recover  the  possession  of  personal  prop- 
erty, where  the  value  of  the  property  amounts  to  three  hun- 
dred dollars  or  over;  such  value  shall  be  determined  by  the 
Jury,  court,  or  referee  by  wliom  the  action  is  tried; 

3.  In  an  action  for  the  recovery  of  money  or  damages, 
when  plaintiff  recovers  three  hundred  dollars  or  over; 

4.  In  a  special  proceeding; 

5.  In  an  action  which  involves  the  title  or  possession  of  real 
estate,  or  the  legality  of  any  tax,  impost,  assessment,  toll,  or 
municipal  fine. 

Hlstoryt  Enacted  March  11,  1872,  substantial  re-enactment  of 
I  495  Practice  Act  (adding:  parasrraph  6)  as  amended  1863,  Stats. 
1853,  p.   276. 

See  Kerr's  Cyc.  C.  C.  P.  for  88  pars,  annotation. 

2  P.  746,  747  (subd.  5 — costs  allowed  to  defendant  when);  64 
C.  287,  290,  30  P.  820  (applied);  72  C.  451,  458,  14  P.  186,  189 
(applied);  74  C.  565.  566,  16  P.  390  (cited);  86  C.  459,  461,  25  P. 
12,  13  (cited);  120  C.  255,  259,  260,  52  P.  682  (applied):  120  C. 
447.  449,  52  P.  804  (applied);  122  C.  219.  223,  54  P.  731  (con- 
strued): 128  C.  147,  152,  158,  55  P.  796  (applied);  125  C.  48,  49. 
57  P.  684  (applied);  130  C.  223,  224,  62  P.   470   (applied);   134  C. 
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41,  42,  66  P.  1  (applied);  138  C.  11,  70  P.  919  (applied  wlth<nit 
citation);  141  C.  93.  95,  74  P.  548  (applied);  144  C. 
430,  432,  483,  77  P.  1088  (applied);  144  C.  642,  647. 
78  P.  7  (cited);  145  C.  454.  455.  456,  78  P.  353  (applied);  149 
C.  722,  730,  87  P.  569  (subd.  5 — easement  is  real  estate);  150  C. 
177.  180,  88  P.  706  (costs  in  case  of  personal  judgrment  against 
executor) ;  6  C.  A.  475,  477,  92  P.  500  (loss  of  costs  as  penalty, 
where  recovery  is  had  of  a  less  amount  than  that  which  deter- 
mines the  court's  Jurisdiction). 

As  to  actions  to  abate  nuisance,  see  Kerr's  Cyc.  C.  C.  P.  §|  731 
et  seq.  and  notes. 

As  to  amount  of  recovery  in  action  of  libel  as  affecting:  costs, 
see  Kerr's  Cyc.  C.  C.  P.  {  1025  and  note  par.  14. 

As  to  amount  of  recovery  in  equitable,  actions  as  affecting 
costs,  see  Kerr's  Cyc.  C.  C.  P.  S  1025  and  note  pars.  11,  12. 

As  to  recovery  on  counterclaim  as  affecting  costs,  see  'Kerr's 
Cyc.  C.  C.  P.  S  1022  and  note  par.  4. 

I10S8.  8ETBRAL  ACTIONS  BBOUOHT  OK  A  SIireLE 
CAUSE  OF  ACTION  CAN  CABBT  COSTS  IN  BUT  ONE.  When 
several  actions  are  brought  on  one  bond,  andertaking,  promlfi- 
sory  note,  bill  of  exchange,  or  other  instrument  in  writing,  or 
in  any  other  case  for  the  same  cause  of  action,  against  seY- 
eral  parties  who  might  have  been  Joined  as  defendants  in  the 
same  action,  no  costs  can  be  allowed  to  the  plaintiff  in  more 
than  one  of  such  actions,  which  may  be  at  his  election,  if  the 
party  proceeded  against  in  the  other  actions  were,  at  the 
commencement  of  the  previous  action,  openly  within  this 
state;  but  the  dlsbnrsements  of  the  plaintiff  must  be  allowed 
to  him  in  each  action. 

HUrtoryt  Ehiacted  March  11,  1872,  re-enactment  of  |  496  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8*  1901,  Stats, 
and  Amdts.  1900-1,  p.  180,  act  held  unconstitutional,  see  history. 
S  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
110  C.  614,  620,  43  P.  4,  386  (construed). 

As  to  Joininff  several  parties  as  defendants,  see  Kerr's  Cyc. 
C.  C.  P.  fi  383  and  note. 

§  1024.  DEFENDANT'S  COSTS  MUST  BE  ALLOTHSD  OF 
COUBSE,  IN  CEBTAIN  CASES.  Costs  must  be  allowed  of 
course,  to  the  defendant  upon  a  Judgment  in  his  favor  in  the 
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actions  mentioned  in  section  ten  hundred  and  twenty-two,  and 
in  special  proceedings. 

Htetory-t  Enacted  March  11,  1872,  re-enactment  of  f  497  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  180,  act  held  unconstitutional,  see 
history,  S  6  ante. 

See  Kerr*8  Cyc.  C.  C.  P.  for  15  pars,  annotation. 

Code  scetlon.— (C.  Feb.  12,  1884),  2  P.  746,  747  (applied);  72  C. 
451,  458,  14  P.  186.  189  (referred  to);  74  C.  565,  566,  16  P.  390 
(referred  to);  122  C.  219,  223,  54  P.  731  (applied);  125  C.  48.  49. 
57  P.  684  (referred  to);  134  C.  41,  42,  66  P.  1  (referred  to);  138  C. 
11,  23,  70  P.  918,  919  (construed);  144  C.  430,  433,  77  P.  1038 
(referred  to);  6  C.  A.  475,  477,  92  P.  600  (loss  of  costs  us  pen- 
alty, where  recovery  is  had  of  a  less  amount  than  that  which 
determines  the  court's  Jurisdiction). 

Practice  Act  1405* — 29  C.  281,  282   (construed). 

As  to  attorney's  fees  as  costs,  see  Kerr's  Cyc.  C.  C.  P.  fi  1021 
and  note. 

As  to  costs  allowed  defendant,  see  Kerr*8  Cyc.  C.  C.  P.  f  1022 
and  note. 

As  to  costs  where  plaintiff  recovers  less  than  three  hundred 
dollars,  see  Kerr*s  Cyc.  C.  C.  P.  8  1022  and  note  pars.  9-19. 

il026.  COSTS,  WHEN  IN  THE  DISCRETION  OF  THE 
COUBT.  In  other  actions  than  those  mentioned  in  section 
ten  hundred  and  twenty-two,  costs  may  be  allowed  or  not, 
and,  if  allowed,  may  be  apportioned  between  the  parties,  on 
the  same  or  adverse  sides,  in  the  discretion  of  the  court;  but 
no  costs  can  be  allowed  in  an  action  for  the  recovery  of  money 
or  damages  when  the  plaintiff  recovers  less  than  three  hun- 
dred dollars,  nor  in  an  action  to  recover  the  possession  of 
personal  property,  when  the  value  of  the  property  is  less 
than  three  hundred  dollars. 

Hlirtoryi  Enacted  March  11,  1872,  re-enactment  of  |  498  Prac- 
tice Act  as  amended  186€  (Stats.  1865-6.  p.  847);  amended  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  180,  act  held  unconstitutional,  see  history,  15  ante. 

See  ICerr's  Cyc.  C.  C.  P.  for  24  pars,  annotation. 

Code  acctloB. — 68  C.  37,  8  P.  616  (applied):  72  C.  451,  458.  14  P. 
186,  1S9  (referred  to);  96  C.  285,  239,  31  P.  44  (cited);  101  C.  285. 
237,   36   P.  869    (cited);   119  C.   352.    357,   51    P.   544,   949    (referred 
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to);  120  C.  255,  259,  52  P.  632  (referred  to);  126  C,  135,  149,  77 
A.  S.  158,  58  P.  442  (cited);  136  C.  5,  6,  68  P.  97  (referred  to); 
138  C.  11,  23,  70  P.  918,  919  (referred  to);  141  C.  93,  95,  74  P.  548 
(referred  to);  144  C.  430,  482,  438,  77  P.  1038  (cited);  144  C.  542, 
547,  78  P.  7  (cited);  145  C.  454,  456,  456,  78  P.  968  (cited);  145  C. 
730,  786,  79  P.  449   (referred  to). 

Practice  Act  1 488.— 6  C.  286,  287  (cited):  17  C.  336.  339 
(applied);  28  C.  561,  562.  566,  87  A.  D.  139  (applied);  29  C.  281, 
282   (applied). 

As  to  costs  in  matter  of  divorce,  see  Kerr's  Cyc.  C.  C.  §137 
and  note. 

As  to  costs  where  plaintiff  recovers  less  than  three  hundred 
dollars,  see  Kerr's  Cyc.  C.  C.  P.  f  1022  and  note  pars.  9-19. 

As  to  mechanics'  liens,  notices  thereof,  and  actions  to  fore- 
close same,  see  Kerr's  Cyc.  C.  C.  P.  §S  1183  et  seq.  and  notes. 


§  1026.  WHEN  THE  SEYEBAL  DEFENDANTS  ABE  NOT 
UNITED  IN  INTEBEST,  COSTS  MAY  BE  SEYEBED.  When 
there  are  several  defendants  In  the  actions  mentioned  in  sec- 
tion ten  hundred  and  twenty-two,  not  united  in  interest,  and 
making  separate  defenses  by  separate  answers,  and  plaintilf 
fails  to  recover  Judgment  against  all,  the  court  must  award 
costs  to  such  of  the  defendants  as  have  Judgment  in  their 
favor. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  S  499  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1 900-1,  p.  180,  act  held  unconstitutional,  see  history, 
I  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

As  to  actions  and  special  proceedingrs,  see  Kerr's  Cyc.  C.  C.  P. 
H  21-32  and  notes. 

As  to  costs  and  counsel  fees  in  actions  of  libel  and  slander, 
see  Stats.  1871-2  p.  533  $  7,  Hen.  G.  L.  p.  689. 

As  to  costs  in  action  of  contested  elections,  see  Kerr's  Cyc. 
C.  C.  P.  1 1126  and  note. 

As  to  costs  in  action  of  partition,  see  Kerr's  Cyc,  C.  C.  P. 
i§  768,  769,  796,  798,  799  and  notes. 

As  to  costs  in  cases  of  eminent  domain,  see  Kerr's  Cyc.  C.  C 
P.  S  1255  and  note. 

As  to  costs  In  cases  of  mechanics'  liens,  see  Kerr's  Cyc.  C.  C. 
P.  li  1195  and  note. 

As  to  costs  on  application  by  guardian  of  sale  of  property  of 
ward,  see  post  §  1786. 
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As  to  costs  on  contest  of  probate  of  will,  see  Kerr's  Cyc.  C.  C. 
P.  S  1332  and  note. 

As  to  costs  on  disclaimer  or  Judgment  by  default  In  action  to 
quiet  title,  see  Kerr's  Cyc.  C.  C.  P.  §  739. 

As  to  costs  on  foreclosure  of  mortgragres,  see  Kerr's  Cyc.  C.  C. 
P.  {726  and  note. 

As  to  costs  on  proceeding  for  usurpation  of  office,  see  ante 
1809. 

Ab  to  costs  on  revocation  of  submission  to  arbitration,  see 
post  1 1290. 

As  to  imposing  costs  as  condition  of  opening  default,  see 
Kerr's  Cyc.  C.  C.  P.  f  473  and  note. 

As  to  imposing  costs  on  allowance  of  amendments  to  plead- 
ings, see  Kerr's  Cyc.  C.  C.  P.  I  473  and  note. 

As  to  imposing  costs  on  granting  continuance,  see  Kerr's 
Cyc.  C.  C.  P.  §  1029  and  note. 

As  to  lien  of  costs  in  partition,  sec  ante  i  796. 

1 1027.  COSTS  OF  APPEAL  DISCRETIONARY  WITH  THE 
COUBT,  15  CERTAIN  CASES.  In  the  following  cases  the 
costs  of  appeal  is  [are]  in  the  discretion  of  the  court: 

1.  When  a  new  trial  is  ordered; 

2.  When  a  Judgment  is  modified. 

Hlstorj't  Enacted  March  11,  1872,  re-enactment  of  f  500  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

Practlee  Act  |  600. — 29  C.  281.  282   (cited). 

As  to  costs  and  damages  on  frivolous  appeal,  see  Kerr's  Cyc. 
C.  C.  P.  I  957  and  note. 

i  1028.    REFEREE'S  FEES.    The  fees  of  referees  are  five 

dollars  to  each  for  every  day  spent  in  the  business  of  the 

reference;  but  the  parties  may  agree,  in  writing,  upon  any 

other  rate  of  compensation,  and  thereupon  such  rate  shall  be 

allowed. 

HisitoiT*  Enacted  March  11,  1872,  re-enactment  of  i  604  Prac- 
tice Act. 

See  Kerr's  Cyc.  C  C.  P.  for  2  pars,  annotation. 

52  C.  132,  185  (erroneously  cited  for  §1068);  140  C.  402,  404, 
78  P.  1062  (referred  to). 

As  to  referee's  ^ofits,  generally,  see  K^rr'e  Cyc.  C.  C.  P.  H  638- 
645  and  noteSt 
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Same — Compensation  In  partition. — See  "Kerr's  Cyc.  C.  C.  P. 
§1  768,  796  and  notes. 

Same — In  probate  proceedingrs. — See  Kerr's  Cyc.  C.  C.~P.  I  1508 
and  note. 

§  1029.  COXTINUANCS,  COSTS  MAT  BE  IMPOSED  AS 
CONDITION  OF.  When  an  application  1b  made  to  a  court 
or  referee  to  postpone  a  trial,  the  payment  of  costs  occa- 
sioned by  the  postponement  may  be  imposed,  in  the  discretion 
of  the  court  or  referee,  as  a  condition  of  granting  the  same. 

History t  Enacted  March  11,  1872,  re-enactment  of  |  605  Prac- 
tice Act  as  amended  1855.  Stats.  1865,  p.  251. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  para,  annotation. 
91  C.  584,  588,  27  P.  932,  933   (applied). 

As  to  costs  on  continuance  in  cases  of  contested  elections, 
see  Kerr's  Cyc.  C.  C.  P.  8  1121  and  note. 

UOSO.  COSTS  WHEN  A  TENDER  IS  MADE  BEFORE 
SUIT  BROUGHT.  When,  in  an  action  for  the  recovery  of 
money  only,  the  defendant  alleges  in  his  answer  that  before 
the  commencement  of  the  action  he  tendered  to  the  plaintiff 
the  full  amount  to  which  he  was  entitled,  and  thereupon  de- 
posits in  court,  for  plaintiff,  the  amount  so  tendered,  and  the 
allegation  he  found  to  he  true,  the  plaintiff  cannot  reeoyer 
costs,  but  must  pay  costs  to  the  defendant. 

History*  Enacted  March  11,  1872,  re*enactment  of  {  506  Prac- 
tice Act. 

144  C.  115,  117,  77  P.  887,  889   (referred  to). 

As  to  costs  on  refusal  to  accept  amount  allowed  on  claim  in 
probate,  see  post  §  1503. 

As  to  oMectlons  to  tender  must  be  specified,  see  Kerr's  Cyc. 
C.  C.  P.  I  2076  and  note. 

As  to  offer,  in  writing:,  to  pay  being:  equivalent  to  tender,  .««ee 
Kerr's  Cyc.  C.  C.  P.  i  2074  and  note. 

§  1081.  COSTS  IN  ACTION  BY  OB  AGAINST  AN  ABMIN- 
ISTBATOB,  ETC.  In  an  action  prosecuted  or  defended  by 
[1]  an  executor,  [2]  administrator,  [S]  trustee  of  express 
trust,  or  [4]  a  person  expressly  authorized  by  statute,  costs 
uiaj  be  recorered  as  in  action  by  and  against  a  person  prose* 
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cuttng  or  defending  In  his  own  right;  but  such  costs  must, 
by  the  judgment,  be  made  ehargeable  only  upon  the  estate, 
fund,  or  party  represented,  unless  the  court  directs  the  same 
to  be  paid  by  the  plaintiff  or  defendant,  personally,  for  mis- 
management or  bad  faith  in  the  action  or  defense. 

HlatoiT<  Enacted  March  11,  1872,  re-enactment  of  |  507  Prac- 
tice Act;  amended  by  Code  Commission,  Act  ICarch  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  180.  act  held  unconstitutional,  see  history, 
i  5  ante. 

See  Kerr's  Cyc  C.  C.  P.  for  6  pars,  annotation. 

93  a  569,  572,  29  P.  230.  231  (referred  to):  99  C.  477.  479.  H3  P. 
1134  (applied);  103  C.  252,  253.  37  P.  146  (construed);  126  C. 
369.  371,  58  P.  940  (referred  to);  128  C.  335,  337,  60  P.  977  (re- 
ferred to);  149  C.  117,  121,  85  P.  305  (applied);  150  C.  177,  178. 
179.  88  P.  706  (costs  In  case  of  personal  Judgrment  asrainst 
executor). 

As  to  costs  aerainst  executor,  see  Kerr's  Cyc.  C.  C.  P.  i  1509 
and  note;  1  Church's  New  Probate  Laws  and  Practice,  p.  1075. 

As  to  costs  as  expenses  of  administration,  see  Kerr's  Cyc.  C.  C. 
P.  S  1485  and  note;  also,  Chwrch's  Nc^r  Probate  Law^  aail  Prac- 
tice, passim. 

As  to  costs  in  action  aerainst  executor  or  administrator,  see 
Kerr's  Cyc.  C.  C.  P.  f  1509  and  note;  1  Church's  New  Probntc 
Law  BBd  Practice,  pp.  1051,  1075. 

As  to  costs  in  action  by  executor  or  administrator,  see  1 
Ckweh^a  Wew  Probate  Law  aad  Practice,  p.  1051. 


j  10S2.    COSTS  IN  A  BEYIEW  OTHER  THAN  BT  APPEAL. 

When  the  decision  of  a  court  of  inferior  jurisdiction  In  a 
special  proceeding  is  brought  before  a  court  of  higher  juris- 
diction for  a  review,  in  any  other  way  than  by  appeal,  the 
same  costs  must  be  allowed  as  in  cases  on  appeal,  and  may  be 
collected  by  execution,  or  in  such  manner  as  the  court  may 
direct,  according  to  the  nature  of  the  case. 

Hkitoryi  Enacted  March  11,  1872,  re-enactment  of  |  508  Prac- 
tice Act. 

As  to  costs  on  appeal,  see  Kerr's  Cyc.  C.  C.  P.  |  1027  and  note; 
Kerr's  Cyc.  C.  C.  P.  I  1034  and  note. 

As  to  special  proceedings,  generally,  see  Kerr's  Cyc.  C.  C.  P. 
If  106S-1821  and  notes, 
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S  loss.    FILIKO  OF  AND  AFFIDATIT  TO  BILL  OF  COSTS. 

The  party  in  whose  fayor  judgment  is  rendered,  and  who 
claims  his  cost,  must  [1]  deliver  to  the  clerk,  and  [2]  serve 
upon  the  adverse  party,  within  five  dayfi  after  the  verdict,  or 
notice  of  the  decision  of  the  court  or  referee,  or,  if  the  entry 
of  the  judgment  on  the  verdict  or  decision  he  stayed,  then, 
before  such  entry  is  made,  a  [S]  memorandum  of  the  items  of 
his  [a]  costs  and  [b]  necessary  disbursements  in  the  action 
or  proceeding,  [4]  which  memorandum  must  be  verified  by  the 
oath  of  [a]  the  party,  or  [b]  his  attorney  or  [c]  agent,  or 
[d]  by  the  clerk  of  his  attorney,  stating  that  to  the  best  of 
his  knowledge  and  belief  [i]  the  items  are  correct,  and  [il] 
that  the  disbursements  have  been  necessarily  incurred  in  the 
action  or  proceeding.  A  party  dissatisfied  with  the  costs 
claimed  may,  within  five  days  after  notice  of  filing  of  the  bill 
of  costs,  file  a  motion  to  have  the  same  taxed  by  the  court  in 
which  the  judgment  was  rendered,  or  by  the  judge  thereof  at 
chambers.  By  the  decision  of  the  court,  or  referee,  herein 
referred  to,  is  meant  the  signing  and  filing  of  the  findings  of 
fact  and  conclusions  of  law. 

HlMtoryi  Enacted  March  11.  1872,  re-enactment  of  i  610  Prac- 
tice Act  as  amended  1855  (Stats.  1865,  p.  261),  amended  March  24, 
1874.  Code  Amdts.  1873-4,  p.  848;  February  21,  1899,  Stats,  and 
Amdts.  1899,  p.  22;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  181,  act  held  unconstitutional,,  see 
history,  |  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  32  pars,  annotation. 

Vodf  neotlon. — 57  C.  226,  231  (construed);  59  C.  580,  583McltedJ; 
63  C.  53.  55  (applied);  64  C.  529,  590.  2  P.  418  (applied):  S  P.  .1 
(applied);  69  C.  559,  561.  11  P.  215,  216  (applied);  71  C.  254.  2(50. 
261,  12  P.  67.  70,  71  (construed);  90  C.  837,  27  P.  185,  186  (cited): 
90  C.  562,  563,  27  P.  409  (applied);  95  C.  644,  30  P.  795  (applied^; 
108  C.  285,  286,  41  P.  304  (applied);  44  P.  229  (referred  to):  U'O 
C.  123.  127,  52  P.  169  (cited);  129  C.  244.  245.  61  P.  1126  (con- 
strued); 130  C.  290,  300.  62  P.  563,  564  (applied);  130  C.  389,  390. 
62  P.  597  (applied):  134  C.  636,  640,  66  P.  848  (construed):  150  C. 
31,  32,  35,  37,  87  P.  1031  (construed — this  section  and  5  10^1 
treated  as  analogous — retaxation  of  costs). 

Practice  Act  $510.— 11  C.  341  (applied):  16  C.  408,  418  (con- 
strued): 24  C.  350,  352.  353   (applied);   28  C.  416.  42Q   (cited);  SO 
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C.  547  (referred  to);  64  C.  529,  590,  2  P.  418  (cited);  71  C.  254, 
259,  260,  261,  12  P.  67  (conatrued);  1^9  C.  244,  245,  61  P.  1126 
(cited);  130  C.  389,  390,  62  P.  597  (cited). 

§1034.  COSTS  ON  APPEAL,  HOW  CLAIMED  AND  BE- 
COYEBSD,  Whenever  costs  are  awarded  to  a  party  by  an 
appellate  court,  if  he  claims  such  costs,  he  must,  within 
thirty  days  after  the  remittitur  is  filed  with  the  clerk  below, 
deliver  to  such  clerk  a  memorandum  of  his  costs,  verified  as 
prescribed  by  the  preceding  section,  and  thereafter  he  may 
have  an  execution  therefor  as  upon  a  judgment. 

Hlstoryt  Enacted  March  11,  1872,  founded  on  |  665  Practice 
Act  as  amended  1854  (Stats.  1854,  p.  84);  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  181,  act 
held  unconstitutional,  see  history,  f  5  ante. 

See  "Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

59  C.  680,  583  (cited);  74  C.  106,  107,  16  P.  448  (cited);  118  C. 
113,  114,  50  P.  375  (cited);  150  C.  31,  82,  33.  34,  35,  86.  37,  87  P. 
1031  (construed  with  {1033  as  to  relaxation  of  costs):  28  F. 
223,  224   (definition). 

As  to  appeals  In  general,  see  Kerr's  Cyc.  C.  C.  P.  iS  936  et  seq. 
and  notes. 

As  to  damages  for  frivolous  appeal,  see  Kerr's  Cyc.  C.  C.  P. 
i  957  and  note. 

As  to  remittitur,  see  Kerr's  Cyc.  C.  C.  P.  |  958  and  note. 

As  to  undertaking  for  payment  of  costs  upon  affirmance  of 
Judgment  or  dismissal  of  appeal,  see  Kerr's  Cyc.  C.  C.  P.  ||  941 
et  seq.  and  notes. 

§  1085,  INTEBE8T  AND  COSTS  MUST  B£  INCLUDED  BY 
THE  CLEBK  IN  THE  JUDGMENT.  The  clerk  must  include 
in  tbe  Judgment  entered  up  by  him,  any  interest  on  the  verdict 
or  decision  of  the  court,  from  the  time  it  was  rendered  or 
made,  and  the  costs,  if  the  same  have  been  taxed  or  ascer- 
tained; and  he  must,  within  two  days  after  the  same  are 
taxed  or  ascertained,  if  not  included  in  the  judgment,  insert 
the  same  in  a  blank  left  in  the  judgment  for  that  purpose,  and 
must  make  a  similar  insertion  of  the  costs  in  the  copies  and 
docket  of  the  judgment. 

History t  Bnacted  March  11,  1872,  founded  on  i  611  Practice 
Act 
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See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 

Code  aectloB.— 71  C.  254/  260,  261,  12  P.  67  (construed);  76  C 
590,  592,  17  P.  708  (referred  to);  82  C.  184,  185,  23  P.  45.  46 
(applied);  88  C.  384.  394,  26  P.  601  (cited);  90  C.  384,  386 
(erroneously  cited  for  S  1085),  27  P.  301  (correct  citation);  95  C. 
142,  143  (erroneously  cited  for  S  1085),  30  P.  205  (correct  cita- 
tion); 108  C.  285.  286.  41  P.  304  (cited);  128  C.  572,  576.  61  P.  176 
(applied);  130  C.  389,  390,  62  P.  597  (cited);  141  C.  692,  697,  75  P. 
564  (applied);  7  C.  A.  172,  175,  93  P.  1046,  1047  (proper  course  In 
allowing  interest). 

Practice  Act  §511.-28  C.  416,  420  (applied);  30  C.  547  (referred 
to):  33  C.  677,  678   (cited);  71  C.  254,  259,  260,  12  P.  67   (applied). 

As  to  Interest  on  allowed  claims  In  probate,  see  Kerr's  Cyc. 
C.  C.  P.   $§1494,  1513  and  notes. 

As  to  Interest  on  disbursements  in  action  of  partition,  see 
ante   §  801. 


§1066.  WHEN  PLAINTIFF  IS  A  NON-RESIDENT  0& 
FOREIGN  CORPORATION,  DEFENDANT  MAT  REQUIRE 
SECURITY  FOR  COSTS.  When  the  plaintiff  in  an  action  or 
special  proceeding  resides  out  of  the  state,  or  is  a  foreign 
corporation,  security  for  the  costs  and  charges,  which  may  be 
awarded  against  such  plaintiff,  may  be  required  by  the  defend- 
ant. When  required,  all  proceedings  in  the  action  or  special 
proceeding  must  be  stayed  vntll  an  undertaking,  executed  by 
two  or  more  persons,  is  filed  with  the  clerk,  to  the  effect  that 
they  will  pay  such  costs  and  charges  as  may  be  awarded 
against  the  plaintiff  by  judgment,  or  in  the  progress  of  the 
action  or  special  proceeding,  not  exceeding  the  sum  of  three 
hundred  dollars.  A  new  or  an  additional  nndeiiaking  may  be 
ordered  by  the  court  or  judge,  upon  proof  that  the  original 
undertaking  is  insufficient  security,  and  proceedings  in  the 
action  or  special  proceedings  stayed  until  such  new  or  addi- 
tional undertaking  is  executed  and  filed. 

History  I  Enacted  March  11,  1872,  re-enactment  of  {  512  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  181,  act  held  unconstitutional,  see  history, 
I  5  ante;  amendment  re-enacted  March  18,  1903,  Stats,  and 
Amdts.  1903,  p.  187. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 
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56  C.  249,  251  (construed) :  62  C.  40,  42  (erroneously  cited  for 
11086);  98  C.  505,  509.  29  P.  121  (applied);  118  C.  660.  661.  662. 
663.  50  P.  768  (applied);  137  C.  447,  449,  70  P.  297  (construed): 
149  C.  487.  490.  493.  87  P.  IS  (applied). 

f  1M7.  IF  SUCH  SECUBITT  BE  XOT  OIYEIf,  THE  AC- 
TION MAT  BE  DISMISSED.  After  the  lapse  of  thirty  d^ys 
from  the  service  of  notice  that  security  is  required,  or. of  an 
order  for  new  or  additional  security,  upon  proof  thereof,  and 
that  no  undertaking  as  required  has  been  filed,  the  court  or 
Judge  may  order  the  action  or  special  proceeding  to  be  dis- 
missed. 

Hlntoryi  Bnacted  March  11.  1872,  re-enactment  of  i  514  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  181.  act  held  unconstitutional,  see  history, 
f  5  ante;  amendment  re-enacted  March  18,  1903,  Stats,  and 
Amdts.   1908.  p.   188. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

93  C.  505.  509,  29  P.  121  (cited);  118  C.  660,  661,  50  P.  768 
(cited);  187  C.  447,  449,  70  P.  297  (construed):  149  C.  487,  490, 
492,  87  P.  13  (applied). 

Costs  in  contest — Requiring  security  for  to  be  filed  within 
ten  days  ineffectual  for  any  purpose. — See  Kerr's  Cyc.  C.  C.  P. 
I  1036  and  note  par.  4. 

§1088.  COSTS  WHEN  STATE  IS  A  PARTY.  When  the 
state  is  a  party,  and  costs  are  awarded  against  it,  they  must 
be  paid  out  of  the  state  treasury. 

HIatoryt    Bnacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

116  C.  492,  494.  48  P.  486  (referred  to):  145  C.  TSg.  767,  79  P. 
537   (applied);  31  P.  614.  618   (cited). 

Security  for  costs  not  required  to  be  given  by  state. — See  post 
f  1058. 

S  l<m.  COSTS  WHEN  COirJVTY  IS  A  PARTY.  When  a 
county  is  a  party,  and  costs  are  awarded  against  it,  they  must 
be  paid  out  of  the  county  treasury. 

Htotoryt    Enacted  March   11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
116  C.  492,  494,  48  P.  485   (cited). 

Security  for  costs — Not  required  to  bo  given  by  county. — See 
Kerr's  Cyc.  C.  C.  P.  I  1058  and  note. 
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CHAPTER  VIT. 
aKNERAL.  PROVISIONS. 

f  1045.     LfOBt  papers,  how  supplied. 

i  1046.     Papers  without  the  title  of  the  action,  or  with  defective 

title,  may  be  valid. 
i  1046a.  Papers    destroyed   by    fire    or    other    calamity.      Filinfir 

nunc  pro  tunc. 

1 1047.  Successive  actions  on  the  same  contract,  etc. 

1 1048.  Consolidation  of  several  actions  Into  one. 
i  1049.     Actions,  when  deemed  pending-. 

i  1050.     Actions   to   determine   adverse   claims   and   by   sureties. 

S  1051.     Testimony,  when  to  be  taken  by  the  clerk. 

1 1052.     The  clerk  must  keep  a  register  of  actions. 

i  1053.     Two  of  three  referees,  etc.,  may  do  any  act. 

I  1054.     Time  within  which  an  act  is  to  be  done  may  be  extended 

by  the  court. 
f  1055.     Actions  agrainst  sheriff  for  official  act. 
§  1056.     Corporations  may  become  sureties  on  undertaking's  and 

bonds. 
S  1057.     Undertakings  mentioned  in  this  code,  requisites  of. 
1 1058.     People  of  state  not  required  to  give  bonds  when  state 

is  a  party. 
S 1059.     Surety    on    appeal    substituted    to    rigrhts    of   Judgrment 

creditor. 

§  1045.  LOST  PAPERS,  HOW  SUPPLIED.  IC  an  original 
pleading  or  paper  be  lost,  the  court  may  authorize  a  copy 
thereof  to  be  filed  and  used  instead  of  the  original. 

History t    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

93  C.  600,  608,  29  P.  220  (cited);  110  C.  183,  190,  42  P.  580 
(applied);  137  C.  270,  272,  70  P.  88  (applied). 

As  to  authentication  of  records,  see  Kerr's  Cyc.  C.  C.  P.  Sf  1905. 
1906  and  note. 

As  to  certificates  to  cnpios  of  wrltlngfa,  seo  Korr's  Cyc.  C  C.  P. 
§  1923  et  seq.  and  notes. 

As  to  copies  of  foreign  records,  .soo  Kerr*8  Cyc.  C.  C.  P.  |  1907. 

As  to  presentation  of  lost  claim  agrainst  estate  of  decedent, 
see  Kerr's  Cyc.  C.  C.  P.  S1497  and  note. 

As  to  proof  of  lost  or  destroyed  will,  sec  Kerr's  Cyc.  C.  C.  P. 
IS  1338  et  seq.  and  notes. 
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S  lOM.  PAPERS  WITHOUT  THE  TITLE  OF  THE  ACTION, 
OB  WITH  DEFECTIYE  TITLE,  MAT  BE  YALID.  An  affida- 
vit, notice,  or  other  paper,  wltlioat  the  title  of  the  a€tJoii^*or 
proceeding  in  which  it  is  made,  or  with  a  defective  titl^,  is  as 
valid  and  effectual  for  any  purpose  as  if  duly  entitled,  if  it 
intelligibly  refer  to  such  action  or  proceeding. 

Hifltoryi  Enacted  March  11,  1872,  re-enactment  of  {  531  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

Code  iiectloii.— 67  C.  120.  122.  7  P.  264  (cited):  95  C.  415.  417. 
30  P.   557   (applied):  100  O.  334,  335,  34  P.  780   (applied). 

Praetl«e  Art  {  5S1.— 3  C.  94,  97    (cited). 

§  1046a.  PAPERS  DESTROYED  BY  EIRE  OR  OTHER 
CALAMITY.  FILING  NUNC  PRO  TUNC.  In  all  cases 
brought  under  the  provisions  of  any  act  providing  for  the 
establishment  and  quieting  of  title  to  real  property  in 
cases  where  the  public  records  in  the  office  of  the  county 
recorder  have  been,  or  shall  hereafter  be,  lost  or  destroyed, 
In  whole  or  in  any  material  part  by  flood,  fire  or  earthquake, 
all  papers  filed  under  order  of  court  nunc  pro  tunc  as  of  the 
date  when  they  should  have  been  filed,  shall  have  the  same 
force  and  effect  as  If  filed  on  the  date  when  they  should  have 
been  filed. 

History •  Enacted  April  21.  1909,  Stats,  and  Amdts.  1909, 
ch.  6S6. 

(11047.  SUCCESSITE  ACTIONS  ON  THE  SAME  CON- 
TRACT,  ETC.  Successive  actions  may  be  maintained  upon 
the  same  contract  or  transaction,  whenever,  after  the  former 
action,  a  new  cause  of  action  arises  therefrom. 

HlaioiTs  Enacted  March  11,  1872,  re-enactment  of  I  526  Prac- 
tice Act. 

As  to  proceedings  on  foreclosure  of  mort^agr^  where  debt  falls 
due  at  different  times,  see  Kerr's  Cyc.  C.  C.  P.  S  728  and  note. 

S1<M8.    CONSOLIDATION  OF  SEVERAL  ACTIONS  INTO 

ONE.     Whenever  two  or  more  actions  are  pending  at  one 
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time  between  the  same  parties  and  in  the  same  court,  upon 
causes  of  action  which  might  have  been  joined,  the  court 
ttfky  order  the  actions  to  be  consolidated. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  526  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

Code  flection. — 66  C.  72,  73,  4  P.  963  (Irregular  order  consoli- 
dating actions  is  not  available  on  appeal  unless  excepted  to); 
80  C.  823,  324,  21  P.  4.  22  P.  186,  549  (cited);  126  C.  644,  650,  59  P. 
143   (cited). 

Practice  Act  §526. — 29  C.  307,  308  (cited). 

As  to  consolidating  actions  to  foreclose  mechanics'  liens,  see 
Kerr's  Cyc.  C.  C.  P.  |  1195  and  note. 

As  to  joinder  of  causes  of  action,  see  Kerr's  Cyc.  C.  C.  P. 
S  427  and  note. 

§  1049.  ACTIONS,  WHEN  DEEMED  PENDIK6.  An  action 
is  deemed  to  be  pending  from  the  time  of  its  commencement 
until  its  final  determination  upon  appeal,  or  until  the  time  for 
appeal  has  passed,  unless  the  judgment  is  sooner  satisfied. 

HlMtoryi  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  182,  act 
held  unconstitutional,  see  hiatory,  f  6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  34  pars,  annotation. 

Code  nectlon. — 55  C.  316,  320  (erroneously  cited  for  f  1007); 
67  C.  330.  331,  7  P.  746  (referred  to);  89  C.  535,  541,  23  A.  S.  500. 
26  P.  1097,  1098  (applied);  91  C.  428,  431,  27  P.  732.  733  (applied): 
97  C.  546,  550,  552,  32  P.  589  (applied);  99  C.  83,  88,  89,  38  P.  757, 
758  (construed);  99  C.  472,  475,  476,  34  P.  108  (applied);  99  C. 
623.  627,  34  P.  344  (applied);  100  C.  41.  42,  34  P.  675  (cited): 
100  C.  635,  646,  38  A.  S.  314,  35  P.  433.  434  (cited);  110  C.  502. 
504.  42  P.  1064  (referred  to);  113  C.  56,  45  P.  164  (referred 
to);  119  C.  249,  257,  47  P.  124,  51  P.  340  (cited):  120  C.  22,  24, 
52  P.  40  (applied):  123  C.  21.  23,  55  P.  599  (applied);  124  C.  422, 
428,  57  P.  225  (construed);  125  C.  85,  89,  57  P.  761  (applied): 
129  C.  649,  650,  62  P.  259  (cited);  130  C.  597,  599,  80  A.  S.  150. 
62  P.  1062  (applied);  131  C.  639,  646,  82  A.  S.  400,  63  P.  1017 
(applied);  64  P.  408  (has  no  bearing:  upon  construction  to  be 
criven  i  336);  134  C.  467.  468,  469.  86  A.  S.  290.  66  P.  580  (citej 
137  C.  129,  144,  145.  69  P.  900  (applied);  143  C.  106.  113.  10: 
84,  76  P.  976  (cited);  143  C.  221.  226,  235,  77  P.  65  (construed  and 
applied);  143  C.  630,  633,  77  P.  647   (cited);  153  C.   219,  224,  94  P. 
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8S5  (applied);  2  A.  C.  193,  83  P.  272  (action  is  not  pending 
when);  26  F.  337,  346  (effect  of  provision — conforms  tu  law 
previously  existing-);  36  F.  337,  361  (cited  in  connection  with 
I  946  as  to  stay  of  proceeding's). 

Pnietlce  Act  f  527. — 5  C.  83,  84  (construed  and  applied):  24  C. 
157,  165,  166   (construed  and  applied). 

As  to  how  action  is  commenced,  see  Kerr's  Cyc.  C.  C.  P.  {405 
and  note. 

As  to  offer  to  allow  Judgment,  see  Kerr's  Cyc.  C.  C.  P.  $  997 
and  note. 

§1050.  ACTIONS  TO  DETERMINE  ADVERSE  CLAIMS 
AND  BY  SURETIES.  An  action  may  be  brought  by  one 
person  against  another  for  the  purpose  of  determining  an 
adverse  claim,  which  the  latter  makes  against  the  former  for 
money  or  property  upon  an  alleged  obligation;  and  also 
against  two  or  more  persons,  for  the  purpose  of  compelling 
one  to  satisfy  a  debt  due  to  the  other,  for  which  plalntift  Is 
bound  as  a  surety. 

Hlaioryi  Enacted  March  11,  1872,  re-enactment  of  {  527  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 

Code  McetloB. — (C.  Oct.  18.  1890),  24  P.  942  (cited);  92  C.  419. 
420,  28  P.  441,  442  (cited);  96  C.  100,  101,  30  P.  1016  (applied): 
117  C.  434.  436,  49  P.  457  (applied);  121  C.  350,  351,  66  A.  S.  33. 
53  P.  905  (referred  to);  132  C.  154.  158,  64  P.  278  (construed); 
136  C.  26,  29,  68  P.  321  (applied);  137  C.  110,  114.  69  P.  971  (cited); 
138  C.  558,  559,  71  P.  801  (referred  to);  145  C.  192,  193.  78  P.  637 
(cited). 

Practice  Act  1 537. — 5  C.  83,  84  (construed);  24  C.  157,  165. 
166.   85  A.  D.   53    (construed). 

As  to  action  of  interpleader,  see  Kerr's  Cyc.  C.  C.  P.  S  386  and 
note. 

As  to  actions  to  determine  conflicting  claims  to  real  property, 
see  Kerr's  Cyc.  C.  C.  P.  Sf  738  et  seq.  and  notes. 

As  to  general  principles  of  suretyship,  see  Kerr's  Cyc.  C.  C. 
IS  2831  et  seq.  and  notes. 

As  to  Intervention,  see  Kerr's  Cyc.  C.  C.  P.  §  387  and  note. 

Ab  to  right  of  contribution  between  sureties,  see  ante  S  709. 

As  to  right  of  surety  paying  judgment  to  take  assignment 
and  enforce  same,  see  Kerr's  Cyc.  C.  C.  P.  S  675  and  note. 

As  to  substitution  as  defendant  of  person  making-  adverse  or 
conflicting  claim,  see  Kerr's  Cyc.  G.  C.  P.  §  386  and  note. 
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§1051.    TESTIMONY,   lYHEN    TO    BE    TAKEN   BT    THE 

CLERK.    On  the  trial  of  an  action  in  a  court  of  record,  if 

there  is  no  shorthand  reporter  of  the  court  in  attendance, 

either  party  may  require  the  clerk  to  take  down  the  testimony 

in  writing. 

Hlatoryt    Enacted  March  11.  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

121  C.  668,  669.  54  P.  146  (erroneously  cited  for  i  2051). 

§  1052.  THE  CLERK  MUST  KEEP  A  REGISTER  OF  AC 
TIONS.  The  clerk  must  keep  among  the  records  of  the  court 
a  register  of  actions.  He  must  enter  therein  the  title  of  the 
action,  with  brief  notes  under  it.  from  time  to  time,  of  all 
papers  filed  and  proceedings  had  therein. 

History!  Enacted  March  11.  1872,  re-enaotment  of  i  528  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
99    C.    511,    514,    34    P.    109    (cited):    126    C.    644,    649,    59    P.    143 
(referred  to). 

§  10l»3.  TWO  OF  THREE  REFEREES,  ETC.,  MAT  DO  ANT 
ACT.  When  there  are  three  referees,  or  three  arbitrators,  all 
must  meet,  but  two  of  them  may  do  any  act  which  might  be 
done    by    all. 

History!  Enacted  March  11,  1872,  re-enactment  of  1529  Prac- 
tice Act. 

That  majority  may  act  where  joint  authority  is  sriven  several 
persons,  see  Kerr's  Cyc.  C.  C.  P.  §  15  and  note. 

That  two  of  three  appraisers  may  act,  see  Kerr's  Cyc.  C.  C.  P. 
$1477. 

As  to  majority  of  arbitrators  determining  question,  see  Kerr's 
Cyc.  C.  C.   P.   S  1285. 

As  to  references  and  trials  by  referees,  see  Kerr's  Cyc.  C.  C. 
P.   II  638  et  seq.  and  notes. 

ft  10&4.  TIME  lYlTHIN  WHICH  AN  ACT  18  TO  BE  DONE 
MAT  BE  EXTENDED  BT  THE  COURT.  When  an  act  to  be 
done,  as  provided  in  this  code,  relates  to  [1]  the  pleadings  in 
the  action,  or   [2]   the  undertakings  to  be  filed,  or   [S]   the 
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Justifications  of  sureties,  or  [4]  the  preparation  of  statements, 
or  [5]  of  bills  of  exceptions,  or  [6]  of  amendments  thereto, 
or  [7]  to  the  service  of  notices  other  than  of  appeal,  the  time 
allowed  hy  this  code  may  be  extended,  upon  good  oisse 
shown,  [1]  by  the  Judge  of  the  superior  court  in  and  for  the 
county  in  which  the  action  is  pending,  or  [2]  by  the  Judge 
who  presided  at  the  trial  of  said  action;  but  such  extension 
shall  not  exceed  thirty  days,  without  the  consent  of  the 
adverse  party;  except  that  when  it  appears  to  the  Judge  to 
whom  said  application  is  made,  that  the  attorney  of  record 
for  the  party  applying  for  said  extension  is  actually  engaged 
1b  attondance  upon  a  session  of  the  legislatare  of  this  state, 
as  a  member  thereof;  in  which  case  it  shall  be  the  duty  of 
said  Judge  to  extend  said  time  until  said  session  of  the  legis- 
lature adjourns,  and  thirty  days  thereafter:  provided,  how- 
ever, that  from  and  after  the  passage  of  this  act  to  and 
including  the  twenty^ighth  day  of  February,  nineteen  hun- 
dred and  seven,  the  Judge  shall  have  power  to  extend  the 
foregoing  time  as  to  any  matter  enumerated  in  this  section 
for  not  exceeding  ninety  days,  and  shall  also  have  power 
during  said  period  to  extend  by  order,  for  not  exceeding 
ninety  days,  the  time  for  filing  and  sening  notices  of  appeal 
and  for  the  performance  of  any  act  in  any  action  or  special 
proceeding  required  by  this  code  to  be  done  within  a  specified 
time. 

HIstoryt  Enacted  March  11,  1872,  founded  on  { 630  Practice 
Act  as  amended  1861  (Stats.  1861,  p.  691);  amended  March  24, 
1874,  Code  Amdts.  1873-4,  p.  344;  March  9,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  7;  March  1,  1889;  Stats,  and  Amdts.  1889,  p  46; 
January  81,  1895,  Stats,  and  Amdts.  1895,  p.  11;  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  182,  act  held 
unconstitutional,  see  history,  9  6  ante;  amended  June  8,  1906, 
Btats.  and  Amdts.  1906,  p.  9.     In  effect  immediately. 

See  Kerr's  Cyc.  C.  C.  P.  for  64  pars,  annotation. 

(Tode  neetion. — 57  C.  501,  503  (applied  to  pre.senting:  bill  of 
exceptions);  57  C.  629,  632  (applied);  61  C.  498,  506   (construed); 

64  C.  462,  463,  2  P.  49  (cited);  64  G.  529,  540,  2  P.  .418   (applied); 

65  C.  236,  8  P.  805  (cited);  6  P.  704  (cited  In  dls.  op.  of  Thorn- 
ton, J.):  67  C.  601,  602,  8  P.  316  (applied);  68  C.  485,  487,  488,  489, 
9  P.  663  (construed);  70  C.  390.  391,  11  P.  662,  663  (construed); 
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71  C.  583,  584.  12  P.  685,  686  (applied);  74  C.  104,  105.  16  P.  447 
(applied);  83  C  319.  320,  23  P.  301,  302  (applied);  83  C.  643,  644. 
645,  24  P.  152,  153  (construed);  84  C.  537,  539,  24  P.  286  (cited); 
86  C.  74.  76.  24  P.  845  (construed);  89  C.  611,  612,  26  P.  1091 
(applied);  91  G.  488.  491,  27  P.  758  (construed — Imposes  limita- 
tion upon  power  of  court  to  extend  time  witliout  consent  of 
adverse  party);  99  C.  477,  480,  33  P.  1134,  1135  (cited);  129  C. 
279,  280,  281,  61  P.  955,  956  (applied);  129  C.  690.  691,  62  P.  254 
(applied);  134  C.  48.  49,  66  P.  43  (applied);  185  C.  660,  661,  67  P. 
1048  (referred  to);  136  C.  656.  557.  69  P.  291  (applied);  1S8  C  51. 
52,  70  P.  1024  (applied);  147  C.  715,  720,  82  P.  381  (construed); 
149  C.  266.  267,  86  P.  694  (power  to  extend  time  to  plead,  demur 
or  move  beyond  30  days — stipulation);  150  C.  336,  338,  339,  88  P. 
985  (order  under  this  section  Is  a  judicial  act,  but  cannot  be 
made  by  a  disqualified  Judgre);  151  C.  242.  245,  346.  90  P.  588 
(time  may  be  extended  for  all  purposes  inoludlngr  extensiQn  of 
time  to  give  actual  notice). 

Practice   Act    8  «30 27   C.    107,    112,    113,    114    (applied);    27    C. 

337,  338  (applied);  28  C.  238,  240  (construed);  32  C.  347,  350 
(referred  to);  43  C.  320,  321,  322   (applied). 

As  to  exceptions  and  bills  of  exceptions,  see  Kerr's  Cyc.  C.  C. 
P.  $§  646  et  seq.  and  notes. 

As  to  extension  of  time  to  file  Inventory  of  estate  of  deceased 
person,  see  Kt^rr's  Cyc.  C.  C.  P.  §  1450  and  note. 

As  to  time  of  taking:  appeal,  see  Kerr's  Cyc.  C.  C.  P.  {  939  and 
note. 

Same — Extension  of  time. — See  Kerr's  Cya  C.  C.  P.  I  478  and 
note. 

§1056.  ACTIONS  AGAINST  SHERIFF  FOB  OFFICIAL 
ACT.  If  an  action  is  brought  against  any  officer  or  person 
for  an  act  for  the  doing  of  which  he  had  theretofore  received 
any  valid  bond  or  covenant  of  Indemnity,  and  he  [1]  gives 
seasonable  notice  thereof  In  writing  to  the  persons  who  exe- 
cuted such  bond  or  covenant,  and  [2]  permits  them  to  con- 
duct the  defense  of  such  action,  the  Jadgment  recovered 
therein  Is  conclnslye  evidence  against  the  persons  so  notified; 
and  the  court  may,  on  motion  of  the  defendant,  upon  notice 
of  five  days,  and  upon  proof  of  such  bond  or  covenant,  and  of 
such  notice  and  permission,  enter  judgment  against  them  for 
the  amount  so  recovered  and  costs. 

UUtoryt  Enacted  March  11.  1872.  re-enactment  of  I  646  Prac- 
tice Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  73;  by  Code  Commission.  Act  March  8,  1901.  Stats,  and  Amdts. 
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1900-1,  p.  182»  act  held  unconstitutional,  see  history,  |  6  ante; 
amended  March  15,  1907,  Stats,  and  Amdts.  1907,  p.  309,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  475. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

Code  sccUon. — 102  C.  277.  279,  280.  281,  282,  36  P.  593,  594  (con- 
strued);  142  C.  201,  207,  75  P.  767  (cited). 

Praetlee  Act  {646. — 21  C.  438,  442,  82  A.  D.   749    (construed); 
28  C.  101,  102  (applied). 

%im$.  COBPORATIONS  MAY  BECOME  SURETIES  ON 
UIVBEBTAKIKGS  AND  BONDS.  In  all  cases  where  an  under- 
taking or  bond,  with  any  number  of  sureties,  is  authorized  or 
required  by  any  provision  of  this  code,  or  of  any  law  of  this 
state,  any  corporation  with  a  paid-up  capital  of  not  less  than 
one  hundred  thousand  dollars,  incorporated  under  the  laws  of 
this  or  any  other  state  of  the  United  States  for  the  purpose  of 
making,  guaranteeing,  or  becoming  a  surety  upon  bonds  or 
undertakings  required  or  authorized  by  law,  or  which,  by  the 
laws  of  the  state  where  it  was  originally  incorporated  has 
such  power,  and  which  shall  have  complied  with  all  the 
requirements  of  the  law  of  this  state  regulating  the  formation 
or  admission  of  these  corporations  to  transact  such  business 
fn  this  state,  may  become  and  shall  be  accepted  as  security 
or  as  sole  and  sufficient  surety  upon  such  undertaking  or 
bond,  and  such  corporate  surety  shall  be  subject  to  all  the 
liabilities  and  entitled  to  all  the  rights  of  natural  persons' 
sureties; 

[Examinstimi  by  insaranee  eo^mmissloner  —  Making  up  de- 
fielenfy]  provided,  that  the  insurance  commissioner  shall 
hsLve  the  same  jurisdiction  and  powers  to  examine  the  affairs 
of  such  corporations  as  he  has  in  other  cases;  shall  require 
them  to  file  similar  statements  and  issue  to  them  a  similar 
certiflcate.  And  whenever  the  liabilities  of  any  such  corpor- 
ation shall  exceed  its  assets,  the  insurance  commissioner 
shall  require  the  deficiency  to  be  paid  up  in  sixty  days,  and 
if  it  is  not  so  paid  up,  then  he  shall  issue  a  certiflcate  showing 
the  extent  of  such  deficiency,  and  he  shall  publish  the  same 
once  a  week  for  three  weeks,  in  a  daily  San  Francisco  paper. 
And,  vniil  siieb  deficiency  h  paid  up,  such  company  shall  not 
Kerr's  C.  C.  P.— 51  801 
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do  business  in  this  state.  In  estimating  the  condition  of  any 
such  company,  the  commissioner  shall  allow  as  assets  only 
such  as  are  allowed  under  existing  laws  at  the  time,  and  shall 
charge  as  liabilities,  in  addition  of  eighty  per  cent  of  the 
capital  stock,  all  outstanding  Indebtedness  of  the  company, 
and  a  premium  reserve  equal  to  fifty  per  centum  of  the  pre- 
miums charged  by  said  company  on  all  risks  then  in  force. 

Hlatoryi  Orlg^inal  section  enacted  March  11,  1872,  re-enact- 
ment  of  f  646  Practice  Act  as  amended  1867  (State.  1857,  pw  89); 
repealed  April  16,  1880.  Code  Amdts.  1880  (C.  C  P.  pt.),  p.  Ill; 
present  section  enacted  March  16,  1889,  Stats,  and  Amdts.  1889, 
p.  215. 

See  Kerr's  Cyc.  C.  C  P.  for  5  pars,  annotation. 

95  C.  598,  599,  600,  30  P.  836  (construed):  97  C.  353,  355,  357, 
359,  32  P.  446  (construed). 

As  to  corporations  becoming*  surety  on  bonds  and  undertak- 
Ingrs  In  probate  matters,  see  post  I  1348. 

As  to  this  section  and  §  1057  post  superseding  act  of  1885,  .see 
Hen.  G.  L.  p.  80  and  note. 


$1057.  UND£BTAKINeS  MENTIONED  IN  TfflS  CODE, 
KEQUISITES  OF.  In  any  case  where  an  undertaking  or 
bond  is  authorized  or  required  by  any  law  of  this  state,  the 
officer  taking  the  same  must,  except  In  the  case  of  such  a 
corporation  as  is  mentioned  in  the  next  preceding  section, 
[1]  require  the  sureties  to  accompany  it  with  an  affidavit  that 
they  are  each  [2]  residents  and  [8]  householders,  or  [4]  free- 
holders, within  the  state,  and  W]  are  each  worth  the  sum 
specified  in  the  undertaking  or  bond,  over  and  above  all  their 
Just  debts  and  liabilities,  exclusive  of  property  exempt  from 
execution;  but  when  the  amount  specified  in  the  undertaking 
or  bond  exceeds  three  ttaonsand  dollars,  and  there  are  more 
than  two  sureties  thereon,  they  may  state  in  their  affidavits 
that  they  are  severally  worth  amounts  less  than  the  amount 
specified  in  the  undertaking  or  bond,  if  the  whole  amount  is 
equivalent  to  that  of  two  sufficient  sureties.  Any  corporatloii 
such  as  is  mentioned  in  the  next  preceding  section,  may 
become  sole  surety  on  such  bond.  No  such  corporation  must 
be  accepted  in  any  case  as  a  surety  when  its  liabilities  exceed 
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its  assets  as  ascertained  in  the  manner  provided  in  section 
ten  hundred  and  fifty-six. 

[New  aBderteklng  ordered  when  —  Failure  to  giro,  elc] 
Whenever  an  undertaking  has  been  given  and  approved  in  any 
action  or  proceeding,  and  it  is  thereafter  made  to  appear  to 
the  satisfaction  of  the  court  that  any  surety  upon  such  under- 
taking has  for  any  reason  become  insufficient,  the  court  may, 
upon  notice,  order  the  giving  of  a  new  undertaking,  with  suf- 
ficient sureties,  in  lieu  of  such  insufficient  undertaking.  In 
case  such  new  undertaking  so  required  shall  not  be  given 
within  the  time  required  by  such  order,  or  in  case  the  sureties 
thereon  fail  to  justify  thereon  when  required,  all  rights 
obtained  by  the  filing  of  such  original  undertaking  shall 
immediately  cease. 

Hlctorys  Enacted  March  11,  1872,  substantial  re-enactment  of 
i  650  Practice  Act  as  amended  1854  (Stats.  1854.  p.  84) ;  amended 
March  16,  1889,  Stats,  and  Amdts.  1889.  p.  216;  by  Code  Commis- 
sion. Act  March  8,  1901.  Stats,  and  Amdts.  1900-1,  p.  188,  act 
held  unconstitutional,  see  history,  |  5  ante;  amended  March  15, 
1907,  Stats,  and  Amdts.  1907,  p.  308.  Kerr's  Stats,  and  Amdts. 
1906-7.  p.  475. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars  annotation. 

52  C.  447.  448  (applied);  97  C.  353.  355.  356.  358.  359.  32  P.  446 
(construed);  106  C.  48,  46.  39  P.  211  (construed);  122  C.  206,  208. 
64  P.  741  (applied);  128  C.  665.  669.  61  P.  869  (construed). 

As  to  applicability  to  guardians,  see  Kerr's  Cyc.  C.  C.  P.  {  1809 
and  note. 

As  to  Justification  of  sureties  in  general,  see  Kerr's  Cyc.  C.  C. 
P.  If  493,  494.  513,  555.  559  and  notes. 

As  to  property  exempt  from  execution,  see  Kerr's  Cyc.  C.  C.  P. 
I  690  and  notes. 

As  to  this  and  preceding  section  superseding  act  of  1885,  see 
Hen.  Q.  L.  p.  80  and  note. 

As  to  undertaking,  etc.,  in  condemnation  proceedings,  see 
Kerr's  Cyc.  C.  C.  P.  §i  1254  et  seq.  and  notes. 

§1068.  PEOPLE  OF  STATE  ITOT  BEQUIBED  TO  GIVE 
BONDS  WHEN  STATE  IS  A  PABTY.  In  any  civil  action  or 
proceeding  wherein  the  state,  or  the  people  of  the  state,  is  a 
party  plaintiff,  or  any  state  officer,  in  his  official  capacity,  or 
in  behalf  of  the  state,  or  any  county,  city  and  county,  city,  or 
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town,   is   a   party   plaintiff  or   defendant,   no   bond,   written 

undertaking,  or  security  can  be  required  of  the  state,  or  the 

people  thereof,  or  any  officer  thereof,  or  of  any  county,  city 

and  county,  city,  or  town;  but  on  complying  with  the  other 

provisions  of  this  code  the  state,  or  the  people  thereof,  or  any 

state  officer  acting  in  his  official  capacity,  have  the  same 

rights,  remedies,  and  benefits  as  if  the  bond,  undertaking,  or 

security  were  given  and  approved  as  required  by  this  code. 

Hliitoryi  Enacted  March  11,  1872;  amended  April  15,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  P.  76. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

66  C.  341,  346,  347  (applied);  78  C.  443,  445,  21  P.  2,  3  (referred 
to);  32  P.  532  (defendant  county  officer  must  file  undertaking 
on  appeal);  111  C.  272,  278  (erroneously  cited  for  §1068).  43  P. 
896  (correct  citation);  116  C.  492.  493,  48  P.  485  (applied):  120  C 
300.  304,  52  P.  797  (cited);  130  C.  60,  61.  62  P.  211  (applied);  1S7 
C.  372,  373,  374,  70  P.  180  (applied);  141  C.  354,  357,  74  P.  1047 
(construed). 

As  to  costs  against  county  or  state,  see  Kerr's  Cyc.  C.  C.  P. 
S$  1038.  1039  and  notes. 

§  1069.  SURETY  OX  APPEAL  SUBSTITUTED  TO  BIGHTS 
OF  JUDGMENT  CREDITOR.  Whenever  any  surety  on  an  un- 
dertaking on  appeal,  executed  to  stay  proceedings  upon  a 
money  judgment,  pays  the  Judgment,  either  with  or  without 
action,  after  its  affirmation  hy  the  appellate  court,  he  is  sub- 
stituted to  the  rights  of  the  judgment  creditor,  and  Is  entitled 
to  control,  enforce,  and  satisfy  such  judgment,  in  all  respects 
as  if  he  had  recovered  the  same. 

HlHtoryt    Enacted  March  24,  1874,  Code  Amdts.  1878-4,  p.  344. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

67  C.  238,  242,  243,  7  P.  664  (cited);  117  C.  1,  6,  48  P.  804 
(cited). 

As  to  notice,  and  notice  of  motion,  of  Judgment  debtor  seek- 
ing to  enforce  contribution  from  his  co-Judgment  debtoPs,  ,see 
Kerr's  Cyc.  C.  C.  P.  }  709  and  note. 

As  to  right  of  contribution  of  party  paylngr  more  than  just 
Bliare  of  judgment,  .see  Kerr's  Cyc.  C.  C.  P.  i  709  and  note. 
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PAKT  III, 

OF  SPECIAL  PROCEEDINGS  OP  A  ( IVIL 

NATURE, 

Preliminary  Provisions,  §§  1063,  1D64. 

Title  I.    Of  Writs  of  Review,  Mandate,  and  Prohibi- 
tion, S§  1067-1110. 
n.    Of  Contesting  Certain  Elections,  §§1111- 

1127. 
IIL    Of  Summary  Proceedings,  §§  1132-1179. 
IV.    Of  the  Enforcement  of  Liens,  §§  1180-1208. 
V.    Of  Contempts,  §§  1209-1222. 
VL    Of  the  Volnntary  Dissolution  of  Corpora- 
tions, §§  1227-1234. 
Vn.     Of  Eminent  Domain,  §§  1237-1264. 
Vm.     Of  Escheated  Estates,  §§  1269-1272. 
IX.     Of  Change  of  Name,  §§  1275-1279. 
X.     Of  Arbitrations,  §§  1281-1290. 
XI.     Of  Proceedings  in  Probate  Courts,  §§  1294- 

1810. 
Xn.     Of  Sole  Traders,  §§  1811-1821. 
XTTT.     Of    Proceedings    in    Insolvency,  §§1822- 

1822b. 
XIV.  Proceedings  for  the  Adjustment,  Settle- 
ment, and  Payment  of  Any  Indebtedness 
'  Existing  Against  any  City  or  Municipal 
Corporation  at  the  Time  of  Exclusion  of 
Territory  Therefrom,  and  the  Division  of 
the  Property  Thereof,  §§  1822c-1822f. 
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PREUMINART   PROVISIONa  i§  1063, 1064 


PRELIMINARY  PROVISIONS. 

1 1063.  Parties,  how  deslffnatod. 

1 1064.  Juderment  and  order  same  meanlngr  as  in  civil  actions. 

S  1068.  PABTIESy  HOW  DESIGITATED.  The  party  proBe- 
cuting  a  apeclal  proceeding  may  be  known  as  the  plaintifF, 
and  the  adverse  party  as  the  defendant. 

History t   Enacted  March  11,  1872. 

92  C.  239,  248,  28  P.  341,  343  (cited);  141  C.  96.  9S,  74  P.  696 
(cited  with  other  sections);  28  F.  223,  ;!24  (cited). 

§  1064.  JUD91KENT  AKB  OBDEB  SAME  MEANING  AS  IN 
CiyiL  ACTIONS.  A  Judgment  in  a  special  proceeding  is  the 
final  determination  of  the  rights  of  the  parties  therein.  The 
definitions  of  a  motion  and  an  order  in  a  civil  action  are  appli- 
cable to  similar  acts  in  a  special  proceeding. 

Htotoryi    Enacted  March  11,  1973. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  par&  annotation. 

141  C.  96,  98,  74  P.  696  (cited  with  other  sections):  4  C.  A.  701, 
703,  89  P.  137  (first  sentence  quoted). 

As  to  all  writs  to  issue  in  name  of  people  of  state,  see  Kerr's 
Cyc.  Pol.  C.  I  30  and  note. 

As  to  Judgrments  in  ^reneral,  see  Kerr's  Cyc.  C.  C.  P.  |§  577-583 
and  notes. 

As  to  motions  and  orders,  see  Kerr's  Cyc.  C.  C.  P.  SI  1003-1008 
and  notes. 

As  to  style  of  process  to  be  "the  people  of  the  state  of  Cali- 
fornia," sec  Const.  1879  art.  VI  I  20.  Hen.  G.  L.  p.  Ixxxv. 
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I  1067  CODES  OP  CTVIL  PROCEDURE.  [Pt.III,Tit.I. 


TITLE  I. 

OF  WRITS  OF  REVIEW,  MANDATE,  AND  PROHIBITION. 

Chapter  L     Writ  of  Review,  H  1067-1077. 
n.     Writ  of  Mandate,  |i  1084-1097. 
m.     Writ  of  Prohibition,  SI  1102-1105. 
IV.     Writs   of   Review,    Mandate,    and   Prohibition    May 

Tbsue  and  be  Heard  at  Chambers,  1 110&. 
V.     Rules  of  Practice  and  Appeals,  |S  1109, 1110. 

CHAPTER    I. 
WRIT  OF  REiVIBW. 

1 1067.  Writ  of  review  defined. 

1 1068.  When  and  by  what  courts  irranted. 
f  1069.     Application  for,  how  made. 

I  1070.  The   writ   to  be  directed  to   the   inferior   tribunal,   etc. 

f  1071.  Contents  of  the  writ. 

1 1072.  Proceedings  in  inferior  court  may  be  stayed,  or  not. 

1 1073.  Service  of  the  writ. 

f  1074.     The  review  under  the  writ,  extent  of. 
i  1075.     A  defective  return  of  the  writ  may  be  perfected.    Hear- 
in  sr  and  judgrment. 
f  1076.     Copy  of  Juderment  must  be  sent  to  the  inferior  tribunal. 
f  1077.     Judgment-roll. 

§  1067.  WRIT  OF  REVIEW  DEFINED.  The  writ  of  certi- 
orari may  be  denominated  the  writ  of  review. 

History  t  Enacted  March  11,  1872,  re-enactment  of  |  456  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1878-4,  p.  845. 

141  C.  615,  617.  75  P.  336  (cited):  11  Mont.  261.  28  P.  296.  297 
(statutes  of  Cal.  and  Mont.,  concerning  writs  of  review,  are 
similar). 

AS  to  writ  of  certiorari — Generally,  see  12  A.  D.  529-537:  IR 
A.  D.  236:  22  A.  S.  421:  40  A.  S.  29:  4  PI.  &  Pr.  8-10:  2  W.  &  P. 
1035-1041:  8  W.  &  P.  7537:  1  Obiter  Dig.  304. 

Same — Issuance  of  writ,  and  Incidental  proceedings. — See  4  PI. 
&  Pr.  194-205. 
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Same — Jurisdiction  to  Issue  writ. — See  4  PI.  &.  Pr.  12-30. 

Same — ^Laches  and  limitations. — Bee  4  PI.  &  Pr.  130-143. 

Same — ^Nature,  and  srrounds  of. — See  9  Cent.  Digr.  col.  178, 
II 1-4S:  4  Decen.  Diff.  p.  827»  ||  1>84. 

Same — ^Petition  in,  and  parlies. — See  4  PI.  &  Pr.  143-183. 

Same — ^Proceedings  and  determination  in. — See  0  Cent.  I>lir« 
col.  1810,  i|4C-218;  4  Decen.  Dig:,  p.  852,  il  35*72;  4  PI.  &  Pr. 
233-297. 

Same — ^Return  or  answer  to. — See  4  PI.  &  Pr.  211-232. 

Same — Risrht  of  person  not  a  party  to  have  proceedings 
reviewed  by. — See  10  A.  C.  861. 

Same — When  writ  lies. — See  4  PI.  ft  Pr.  32-129. 

Same — ^Wlll  not  lie  when  there  is  an  appeal — ^Exceptions  to 
rule. — See  60  L..  789. 

As  to  writ  of  review — Definition,  see  8  W.  &  P.  7537. 

Same — As  of  favor. — See  18  PI.  A  Pr.  1011-1021. 

Same — ^As  of  Hirht. — See  18  PI.  &  Pr.  1021-1047. 

Same — Jurisdiction. — See  42  Cent.  Dier-  col.  2620,  {12;  18  PI.  & 
Pr.  1007. 

Same — ^Nature  and  grounds  of. — See  42  Cent.  I>ig.  col.  2007, 
II  1-10;  18  PI.  &  Pr.  905-1006. 

Same — ^Parties  to. — See  42  Cent.  Dlir.  col.  2621,  114;  18  PI.  & 
Pr.  1008-1010. 

Same — ^Proceedings  to  procure  and  subsequent  proceedings 
thereon. — See  42  Cent.  Dig.  col  2628,  ||  16-21. 

Same — ^right  to  maintain  as  dependent  on  Interest. — See  36  L. 
385. 

Same — Scope  of  review  and  power  of  court. — See  42  Cent.  Dig. 
col.  2632.  I  25. 

Same — Time  for  taking  out. — See  42  Cent.  Dig.  col.  2622,  1 16. 

Same — Same — Computing,  first  and  last  day. — See  49  L*.  226. 

Same — Writ  of  prohibition  not  to  serve  purpose  of. — See  9 
U  59. 


11068.    WHEN  AND  BY  WHAT  COURTS  GRANTED.    A 

writ  of  review  may  be  granted  by  any  court,  except  a  police 
or  JuBtlces'  court,  when  an  inferior  tribunal,  board,  or  oflSoer, 
exercising  Judicial  functions,  has  exceeded  the  Jurisdiction  of 
such  tribunal,  board,  or  officer,  and  there  is  no  appeal,  nor, 
in  the  Judgment  of  the  court,  any  plain,  speedy,  and  adequate 
remedy. 

Hlat«i7i    Bnaeted  March    11,   1872,  founded  on  |  646  Practice 
Act. 
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See  Kerr's  Cyc.  O.  C.  P.  for  80  pars,  annotation. 

Cod«  sectloB. — 58  C.  132,  185  (construed,  erroneously  cited  as 
f  1028):  53  C.  369.  893  (applied):  68  C.  495.  560  (applied);  64  C. 
319,  328  (referred  to);  54  C.  376,  376  (construed);  54  C.  608,  604 
(cited);  58  C.  861  (construed);  59  C.  698,  701  (construed);  60  C. 
289,  290  (applied);  64  C.  473.  474.  2  P.  245  (applied);  65  C  187, 
189.  8  P.  628.  629  (applied);  71  G.  822.  328.  12  P.  270.  271 
(applied);  74  C.  217,  219.  15  P.  746,  747  (applied);  84  C.  642.  644. 
24  P.  296.  297  (construed);  96  C.  119,  31  P.  8  (construed);  97  C. 
318.  826.  32  P.  312  (construed);  101  C.  15.  17,  40  A.  S.  17,  35  P. 
353  (construed);  108  C.  303.  305,  41  P  278  (construed);  109  C. 
523,  526,  42  P.  165  (construed);  110  C.  54.  57.  42  P.  471  (applied); 
111  C.  272,  273  (erroneously  cited  as  |  1058),  43  P.  896  (correct 
citation);  113  C.  664,  668,  45  P.  856  (construed);  120  C.  612,  514. 
52  P.  808  (applied);  124  C.  274.  277.  57  P.  82  (construed);  127  C. 
417,  419.  59  P.  789  (erroneously  cited  for  $963);  181  C  279.  280. 
63  P.  3'60  (applied):  188  C.  427,  429.  71  P.  502  (applied);  140  a  1. 
2.  78  P.  597  (cited);  140  C.  518.  514,  74  P.  13  (applied);  141  C. 
316,  318,  74  P.  997  (construed):  141  C.  615,  617.  75  P.  336  (ap- 
plied); 144  C.  601.  506.  77  P.  1109  (applied);  145  C.  474,  475.78  P. 
1052  (applied);  148  C.  773.  774,  113  A.  S.  364.  84  P.  152  (applied — 
review  of  order  admitting  one  to  citizenship);  150  C.  147,  152, 
88  P.  715  (applied — order  directing  agent  of  court  to  remove 
railway  track);  1  C.  A.  130.  133.  81  P.  1038  (certiorari  goes  only 
to  Jurisdiction — it  is  not  a  substitute  for  an  appeal);  1  C.  A.  383, 
388.  82  P.  268  (applied);  2  C.  A.  241.  246.  83  P.  275  (writ  of 
review,  or  certiorari,  lies  only  where  Jurisdiction  has  been 
exceeded  and  there  is  no  appeal);  5  C.  A.  133,  138.  89  P.  870 
(applied — review  of  Judgment  of  Justice  of  the  peace) ;  5  C.  A, 
491,  492.  90  P.  889  (does  not  lie  where  quo  warranto  is  proper 
remedy). 

Practice  Act  f466.— 3  C.  247,  249  (cited);  6  C.  476.  478 
(applied);  14  C.  479,  496  (construed);  16  C.  208,  213  (con- 
strued); 21  C.  166,  169  (construed);  26  C.  93,  96  (construed); 
29  C.  632.  635  (applied);  42  C.  252,  254,  255  (applied);  43  C.  25. 
26  (construed);  43  C.  365,  367  (construed);  47  0.  604,  605 
(cited). 

As  to  acts,  legislative  in  their  nature,  not  being  controlled 
by  writ  of  certorari,  see  18  A.  D.  236-238. 

As  to  appeals  from  justices'  court,  see  Kerr's  Cyc.  C.  C.  P. 
I  974  and  note. 

As  to  appeals  in  general,  see  Kerr's  Cyc.  C.  C.  P.  §|  986-959 
and  notes. 

As  to  certiorari — Generally,  see  ante  {  1067,  note. 

Same — To  review  excessive  sentence,  see  46  Li.  168,   159. 

As  to  contempt,  relief  from  by  certiorari,  see  22  A.  S.  420-426. 

As  to  discretion  not  being  reviewed  upon  certiorari,  see  40 
A.  S.  84-85. 
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As  to  extent  of  review  on  certiorari,  see  Kerr'B  Gyc.  C.  C*  P. 
S  1074  and  note. 

As  to  jurisdiction  of  law  courts  to  review  proceedingrs  of 
bodies  having  power  to  Jud^e  of  election  and  quallUcatlon  of 
their  members,  see  16  A.  S.  220-224. 

As  to  ministerial  acts  of  Judicial  officers,  see  40  A.  D.  46. 

As  to  no  questions  to  be  presented  upon  certiorari  except 
those  arising:  on  record,  see  40  A.  S.  35,  36. 

As  to  powers  of  court  commissioners  to  hear  and  determine 
ex  parte  motions  for  writs,  see  Kerr's  Cyc.  C.  C.  P.  I  259  subd. 
1  and  note. 

As  to  powers  of  Justices  of  supreme  court  at  cliambers,  see 
ante  1 165. 

As  to  powers  of  superior  Judges  at  chambers,  see  Kerr's  Cyc. 
C.  C.  P.  1 166  and  note. 

As  to  province  of  writ  of  certiorari,  see  10  L.  248,  249. 

As  to  questions  reviewable  upon  certiorari,  see  40  A.  S.  29-46. 

As  to  superintending:  control  and  supervisory  jurisdiction  of 
superior  over  inferior  or  subordinate  tribunal,  see  51  L.  83-111. 

As  to  superior  court  being:  always  open  for  transaction  of 
business,  see  Kerr's  Cyc.  C.  C.  P.  |J  73,  134  and  notes. 

As  to  superior  court  having  orig'lnal  jurisdiction  to  issue  writ 
of  certiorari,  see  Kerr's  Cyc.  C.  C.  P.  §  76  and  note. 

As  to  supervisory  jurisdiction  of  superior  over  inferior  or 
subordinate  tribunal  in  California,  see  51  L.  74-78. 

As  to  supreme  court  always  belnir  open  for  the  transaction 
of  business,  see  Kerr's  Cyc.  C.  C.  P.  I  47  asd  note;  also  Const. 
1879  art.  VI  |  2,  Hen.  G.  L.  p.  Ixxviil. 

As  to  supreme  court  having:  power  to  Issue  writs  of  man- 
damus, certiorari,  habeas  corpus,  prohibition,  and  all  other 
writs  necessary  or  proper  to  complete  exercise  €ft  its  appellate 
jurisdiction,  see  Kerr's  Cyc.  C.  C.  P.  ft  51  and  note:  also  Const. 
1879  art.  VI  S  4,  Hen.  G.  K  p.  Ixxx. 

As  to  time  within  which  an  appeal  may  he  taken,  see  Krrr's 
Cyc.  C.  C.  P.  9  939  and  note. 

As  to  what  orders  and  Judgments  may  be  appealed  from,  see 
Kerr's  Cyc.  C.  C.  P.  Ifi  963,  964  and  notes. 

As  to  who  is  party  beneficially  interested  to  such  extent  as  to 
\ye  proper  party  to  bring  action  to  annul  proceedings  of  public 
oflflcers  or  boards,  see  Kerr's  Cyc.  C.  C.  P.  i  1069  and  note.: 

As  to  writ  of  certiorari  in  case  of  order  appointing  receiver. 
In  excess  of  Jurisdiction,  see  Kerr's  Cyc.  C.  C.  P.  I  564  and  note. 

As  to  writ  of  review  being  issued  by  supreme  court  or  by 
superior  court  being  made  returnable  and  hearing  thereon  had 
at  any  time,  in  discretion  of  court,  see  Kerr's  Cyc  C.  C.  P. 
11108. 

As  to  writ  of  review,  generally,  see  ante  1 1067,  note. 
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SS  1069,  1070  CODE  OP  CIVIL.  PROCEDURK.  [Pt.III.TIt.l. 

1 10e9.  APPLICATIONS  FOR,  HOW  MADE.  The  applica- 
tion must  be  made  on  the  verified  petition  of  the  party  bene- 
ficially interested,  and  the  court  may  require  a  notice  of  the 
application  to  be  given  to  the  adverse  party,  or  may  grant  an 
order  to  show  cause  why  It  should  not  be  allowed,  or  may 
grant  the  writ  without  notice. 

Hlstoryi    Enacted  March  11,  1872,  re-enactment  of  |  467  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1900,  Stats. 
"And  Amdts.  1900-1,  p.  188,  act  held  unconstitutional,  see  history. 
I  5  ante;  amended  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  603, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  475. 

See  Kerr's  Cyc.  C.  C.  P.  for  14  i>arB.  annotation. 

63  C.  389,  392  (construed);  71  C.  236,  237,  16  P.  788  (con- 
strued); 87  C.  166,  175,  26  P.  240,  243  (applied):  131  C.  364,  366. 
82  A.  S.  360,  63  P.  663  (construed):  136  C.  682,  687,  69  P.  485 
(applied);  144  C.  501,  508,  77  P.  1109  (construed). 

As  to  application  for  writ  of  review,  see  ante  i  1067,  note. 

As  to  officers  to  whom  writ  must  be  directed  and  who  must 
be  before  court,  see  Kerr's  Cyc.  C.  C.  P.  8  1070  and  note. 

As  to  taxpayers  being  party  beneficially  interested  so  as  to 
bring  mandamus  to  compel  public  officer  or  board  to  perform 
public  duty,  see  Kerr's  Cyc.  C.  C.  P.  f  1086  and  note. 

§1070.  THE  WRIT  TO  B£  DIRECTED  TO  THE  IN- 
FEBIOB  TBIBUKAL,  ETC.  The  writ  may  be  directed  to  the 
inferior  tribunal,  board,  or  officer,  or  to  any  other  person 
having  the  custody  of  the  record  or  proceedings  to  be  certi- 
fied. When  directed  to  a  tribunal,  the  clerk,  if  there  be  one, 
must  return  the  writ  with  the  transcript  required. 

HIstoryt  Enacted  March  11,  1872,  re-enactment  of  i  468  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

61  C.  625,  627  (construed);  75  C.  371,  372,  17  P.  427  (construed): 
(C.  May  4,  1894),  36  P.  781  (cited  with  other  sections);  113  C. 
664,  671,  45  P.  856  (construed);  148  C.  170,  172,  76  P.  973  (con- 
strued). 

As  to  writ  of  review  generally,  see  ante  1 1067,  note. 

As  to  all  writs  to  issue  in  name  of  people,  see  Kerr's  Cyc.  Pol. 
C.  I  80  and  note. 

As  to  seal  of  court  being  necessary  to  writ,  see  ante  f  161. 

As  to  style  of  process  to  be  "The  People  of  the  State  of  C!all- 
fornia,"  see  Const  1879  art.  VI  S  20,  Hen.  a.  L.  p.  Izxxv. 

As  to  whom  are  parties  beneficially  interested,  see  Kerr's  Cyc. 
a  C.  P.  S  1069  and  note. 
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i  1971.  CONTENTS  OF  THE  WRIT.  The  writ  of  review 
must  command  the  party  to  whom  it  is  directed  to  certify 
fully  to  the  court  Issuing  the  writ,  at  a  specified  time  and 
place,  a  transcript  of  the  record  and  proceedings  (describing 
or  referring  to  them  with  convenient  certainty),  that  the 
same  may  be  reviewed  by  the  court;  and  requiring  the  party, 
in  the  mean  time,  to  desist  from  further  proceedings  in  the 
matter  to  be  reviewed. 

History!  Enacted  March  11,  1872,  re-enactment  of  {  459  Prac- 
tice Act. 

See  Kerr'a  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

64  C.  S19,  822  (construed):  61  C.  54,  55  (cited);  (C.  May  4. 
1894),  36  P.  781  (cited  with  other  sections);  148  C.  170,  172,  76  P. 
973   (construed). 

As  to  what  constitutes  record  for  review,  see  Kerr's  Cyc. 
C.  C.  P.  I  1068  and  note  pars.  58-63. 

§1072.  PB0CEEDIN08  IN  INFERIOR  COURT  MAY  BE 
STATED,  OB  NOT.  If  a  stay  of  proceedings  be  not  intended, 
the  words  requiring  the  stay  must  be  omitted  from  the  writ; 
these  words  may  be  inserted  or  omitted,  in  the  sound  discre- 
tion of  the  court,  but  If  omitted,  the  power  of  the  inferior 
court  or  officer  is  not  suspended  or  the  proceedings  stayed. 

History*  Enacted  March  11,  1872,  re-enactment  of  i  460  Prac- 
tice Act. 

(C.  May  4,  1894),  36  P.  781  (cited  with  other  sections). 

11078.  8EBYICE  OF  THE  1¥BIT.  The  writ  must  be 
served  in  the  same  manner  as  a  summons  in  civil  action, 
except  when  otherwise  expressly  directed  by  the  court. 

'Himtoryt  Enacted  March  11,  1872,  re-enactment  of  8  461  Prac- 
tice Act. 

36  P.  781   (cited  with  other  sections). 

As  to  service  of  summons,  see  Kerr's  Cyc.  C.  G.  P.  H  410  et 
seQ.  and  notes. 

As  to  service  of  writ  on  Judge  of  superior  court,  see  Kerr's 
Cyc  C.  C,  P.  1 1069  and  note  par.  14. 

As  to  service  upon  all  whose  proceedings  are  to  he  reviewed, 
being  required,  see  Kerr's  Cyc.  C.  C.  P.  8  1071  and  note  par.  4. 
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§  1074.    THE  BETIEW  Uia>ER  THE  WBIT,  EXTENT  OF. 

The  review  upon  this  writ  cannot  be  extended  further  than 
to  determine  whether  the  inferior  tribunal,  board,  or  officer 
has  regularly  pursued  the  authority  of  such  tribunal,  board, 
or  officer. 

MIfltoryt  Enacted  March  11,  1872,  re-enactment  of  S  462  Prac- 
tice Act.    • 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation. 

Code  nectlon. — 54  C.  285,  286  (power  to  appoint  receiver);  54 
C.  319,  322  (construed);  97  C.  318,  326.  32  P.  312  (construed): 
34  P.  437,  438  (applied  without  citation);  36  P.  781  (cited  with 
other  sections);  111  C.  272,  273,  43  P.  896  (applied):  113  C.  664. 
668,  45  P.  856  (construed);  136  C.  364,  367,  68  P.  1022   (cited). 

Practice  Act  1 462. — 29  C.  93,  96  (cited);  29  C.  632,  635 
(applied);  43  C.  365,  367  (applied). 

As  to  review  under  a  writ  of  review,  see  ante  |  1067.  note. 

As  to  what  constitutes  an  excess  of  jurisdiction,  see  Kerr's 
Cyc.  C.  C.  P.  §  1068  and  note. 

As  to  what  constitutes  record  for  review,  and  as  to  amend- 
ment of  and  attack  on  same,  see  Kerr's  Cyc.  C.  C.  P.  i  1068  and 
note  pars.  58-63. 

§  1076.  A  DEFECTIVE  RETUR\  OF  THE  WRIT  MAY  BE 
PERFECTED.  HEARING  AND  JUDGMENT.  If  the  return 
of  the  writ  be  defective,  the  court  may  order  a  further  return 
to  be  made.  When  a  full  return  has  been  made,  the  court 
must  hear  the  parties,  or  such  of  them  as  may  attend  for 
that  purpose,  and  may  thereupon  give  judgment,  either  affirm- 
ing or  annulling,  or  modifying  the  proceedings  below. 

HiMtoryt  Enacted  March  11,  1872,  re-enactment  of  8  463  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

Code  Mcction. — 56  C.  612,  614  (construed):  (C.  May  4,  1894),  36 
P.  781    (cited  with  other  sections). 

Practice  Act  8  4«3. — 25  C.  93,  96   (cited). 

As  to  action  to  be  In  name  of  party  in  interest,  see  "Kerr's 
Cyc.  C.  C.  P.  8  367  and  note. 

As  to  what  constitutes  record  for  review,  and  as  to  amend- 
ment of  and  attack  on  same,  Bee  Kerr's  Cyc.  C.  C.  P.  8  1068,  note 
pars.  58-63. 
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Ch.  I.]  TRANSMITTING  JUUGMBNT.  §i  1076, 1077 

i  ia7«.  COPY  OF  JUDGMENT  MUST  BE  SENT  TO  THE 
INFERIOB  TRIBUNAL.  A  copy  of  the  Judgment,  signed  by 
the  clerk,  must  be  transmitted  to  the  inferior  tribunal,  board, 
or  officer  having  the  custody  of  the  record  or  proceeding  cer- 
tified  up. 

Htatoryt  Enacted  March  11,  1872,  re-enactment  of  f  464  Prac- 
tice Act. 

§  1077.  JUDGMENT-ROLL.  A  copy  of  the  judgment,  signed 
by  the  clerk,  entered  upon  or  attached  to  the  writ  and  return, 
constitute  the  judgment-roll. 

HiMtoryt  Enacted  March  11,  1872,  re-enactment  of  first  portion 
of  I  465  Practice  Act. 

See  Kerr's  Cyc,  C.  C.  P.  for  4  pars,  annotation. 

Code  ■e«tloii. — 47  C.  604,  605  (construed):  61  C.  54,  55 
(applied);  115  C.  84,  85,  46  P.  870  (applied). 

Practice  Act  {465.-37  C.  454,  456   (applied). 
As    to   what   constitutes   judgment-roll    generally,    see    Kerr's 
Cyc.  C.  C.  P.  8  670  and  note. 


815 


«  1084  COPE  OF  CIVIL  PROCEDURE.  [Pt.III.Tlt.T. 


CHAPTER  II. 

WRIT  OF  MANDATE. 

f  1084.     Mandate  defined. 
S  1086.     When  and  by  what  court  issued. 
§  1086.     Writ,  when  and  upon  what  to  issue. 
f  1087.     Writ  must  be  either  alternative  or  peremptory. 
I  1088.     If  the  application  be   made   without  notice,  the  alter- 
native writ  may  issue;  otherwise,  the  peremptory. 
S  1089.     The  adverse  party  may  answer  under  oath. 
S  1090.     If  an  essential  question  of  fact  is  raised,  the  court  may 

order  a  jury  trial. 
$  1091.     The  applicant  may  demur  to  the  answer,  or  countervail 

it  by  proof. 
i  1092.     Motion  for  new  trial,  where  made. 
1 1093.     The  clerk  must  transmit  the  verdict  to  the  court  where 

the  motion  is  pending,  after  which  the  hearing  shall 

be  had  on  motion. 
i  1094.     If  no  answer  be  made,  or  if  the  answer  raise  no  material 

issue  of  fact,  the  hearingr  muat  be  before  the  court. 
i  1095.     If  the  applicant  succeed,  he  may  have  damages,  costs, 

and  a   peremptory   mandate. 
i  1096.     Service  of  the  writ, 
i  1097.     Penalty  for  disobedience  to  the  writ. 

§  1084.  MANDATE  DEFINED.  The  writ  of  mandamus  may 
be  dominated  a  writ  of  mandate. 

HlHtoryi  Enacted  March  11,  1872,  re-enactment  of  f  466  Prac- 
tice Act;  amended  March  24.  1874,  Code  Amdts.  1878-4,  p.  846. 

As  to  all  writs  to  Issue  In  name  of  people,  see  Kerr's  Cyc.  Pol. 
C.  §  30  and  note. 

As  to  seal  of  court  being  necessary  to  validity  of  writ,  see 
ante  {  153. 

WRIT  OF  MANDATES   OR  MANDAMUS. 

As  to  civil  action  or  proceeding. — See  5  W.  &  P.  4329. 
As  a  discretionary  writ. — See  6  A.  C.  880:  5  W.  &  P.  4327. 
As  a  law  action. — See  5  W.  &  P.  4330. 
As  a  personal  action. — See  5  W.  &  P.  4330. 
As  a  prerogative  writ. — See  5  W.  &  P.  4328. 
As  a  remedy,  generally. — See  3  L.  54. 
As  a  writ  of  right.— See  5  W.  &  P.  4329. 
As  an  ancillary  proceeding. — See  5  W.  &  P.  4326. 
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Ch.  n.]  MANDATE— BY  WHAT   COUNT.  11085 

As  an  extraordinary  remedy. — See  5  W.  &  P.  4827. 

As  applied  to  discretionary  matters. — See  6  W.  &  P.  4326. 

Abatement  of  by  termination  of  respondent's  office. — 4  A.  C. 
75;  10  A.  C.  60.     Compare  8  A.  C  172. 

Applicability  of  doctrine  of  laches  or  statute  of  limitations 
to. — See  9  A.  C.  845. 

Definition  of. — See  13  L..  120;  5  W.  &  P.  4323. 

Distinguished  from  injunction. — See  3  L.  55. 

Distingruished  from  prohibition. — See  3  L.  56. 

Nature  of  process. — See  3  L.  777. 

Necessary  parties  respondent  when  title  to  office  involved. — 
See  2  A.  C.  553. 

Not  lie  when — ^As  to  generally. — See  13  L.  120. 

Same — As  to  acts  of  public  officers. — See  3  A.  C.  173;  4  A.  C. 
195;  8  A.  C.  945. 

Same — To  aid  in  an  unlawful  act. — See  1  A.  C.  204. 

Purpose  of  purely  mandatory. — See  3  L.  65. 

Risrht  of  private  person  to  maintain  to  enforce  performance 
of  duty  by  court  or  magistrate. — See  9  A.  C.  1074;  also  5  L. 
162;    6  Im   161. 

To  compel  general  course  of  conduct. — See  4  A.  C.  198. 

To  compel  official  action  by  former  officer. — See  3  A.  C.  172. 
Compare  4  A.  C.  76;  10  A.  C.  60. 

To  compel  performance  of  continuing  duty,  or  series  of  acts. 
— See  4  A.  C.  198. 

To  determine  which  of  several  officers  must  perform  certain 
duty. — See  3  A,  C.  174. 

To  enforce  performance  of  public  duties. — See  9  A.  C.  1074; 
5  L.   162:   6  L.   161. 

To  public  officer. — See  1  L.  738;  3  L,  778;  6  L.  161;  7  L.  105. 

To  review  action  of  officer  or  board  In  pension  matter. — See 
8  A.  950. 

Writ  of  prohibition  as  a  counterpart  of  writ  of  mandate. — 
See  Kerr's  Cyc.  C.  C.  P.  S  1102  and  note. 

Same — Effect  of  writ  and  against  whom  runs. — See  Kerr's 
Cyc.  C.  C.  P.  I  1102  and  note  pars.  16-18. 

§  1085.    WHEN  AND  BY  WHAT  COURT  ISSUED.    It  may 

be  issued  by  any  court,  except  a  Justice's  or  police  court,  to 
any  inferior  tribunal,  corporation,  board,  or  person,  to  compel 
the  performance  of  an  act  which  the  law  specially  enjoins,  as 
a  duty  resulting  from  an  office,  trust,  or  station ;  or  to  compel 
the  admlBsion  of  a  party  to  the  use  and  enjoyment  of  a  right 
or  office  to  which  he  is  entitled,  and  from  which  he  is  unlaw- 
Kerr's  C.  C.  P.— 52  817 
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fully  precluded  by  such  inferior  tribunal,  corporation,  board, 
or  person. 

HlKtory:  Enacted  March  11,  1872,  subatantial  re^enactinent  of 
{467  Practice  Act. 

See  "Kerr's  Cyc.  C.  C.  C.  P.  for  117  pars,  annotation. 

Code  •ectlon.— 52  C.  3,  9  (cited);  65  C.  322,  329  (applied);  57 
O.  70,  76  (cited);  66  C.  594,  595,  6  P.  698  (applied);  66  C.  632, 
633,  6  P.  734.  735  (cited);  66  C.  658.  659,  6  P.  746  (applied); 
73  C.  54,  58,  14  P.  560,  662  (cited);  82  C.  483,  491,  22  P.  1042, 
1044  (construed):  90  C.  384,  386  (erroneously  cited  as  (1035); 
27  P.  301  (correct  citation);  91  C.  484,  485,  28  P.  777,  778  (con- 
strued); 93  C.  85,  88,  28  P.  798.  799  (cited);  95  C.  142,  143 
erroneously  cited  as  {1035);  30  P.  205  (correct  citation);  105 
C.  151,  154,  38  P.  682  (cited);  116  C.  264.  266,  48  P.  57  (cited); 
117  C.  356,  358,  49  P.  206  (construed);  121  C.  646,  654,  68  P. 
1093  (cited);  124  0.  84,  86,  56  P.  784  (cited);  126  C.  677,  679, 
59  P.  133  (applied);  136  C.  274,  276.  67  P.  134  (applied);  185  C. 
486,  488,  67  P.  783  (construed);  135  C.  624,  625,  87  A.  8.  156,  67 
P.  1050  (construed);  70  P.  1058  (writ  issues  to  compel  per- 
formance of  what  act  only);  139  C.  229.  232,  72  P.  996  (applied); 
144  C.  767,  769,  78  P.  269  (construed);  146  C.  42,  46,  78  P.  467 
(construed);  1  C.  A.  126,  127.  81  P.  727  (cited);  8  C.  A.  248,  256, 
84  P.  1002  (applied);  4  C.  A.  376,  878,  88  P.  298  (cited);  4  C.  A, 
532,  534,  88  P.  591  (cited);  5  C.  A.  482.  486,  90  P.  97S  (cited); 
6  C.   A.   225,    227,  91   P.   814    (cited); 

Practice  Act  §467.-24  C.  78,  82  (construed);  44  C.  173,  174. 
175  (applied). 

As  to  acts  legrislative  in  their  character  not  being:  controlled 
by  mandamus,  see  18  A.  D.   239-241. 

As  to  effect  of  right  of  appeal,  see  Kerr's  Cyc.  C.  C.  P.  I  1086 
note  pars.   20-23. 

As  to  Judicial  power  to  revlew^  action  of  board  in  respect  to 
licenses  of  physicians  and  dentists,  see  20  L.  355,  366. 

As  to  mandamus  agrainst  governor,  see  31  A.  S.  294-804. 

As  to  mandamus  being  Issued  only  for  public  purposes,  see 
3  K  265. 

As  to  mandamus  by  corporate  creditors  to  compel  officers 
of  corporation  to  make  call,  see  3  A.  S.  807,  808. 

As  to  mandamus  generally,  .see  3  Ij.  68-57:  3  L.  777-779;  18 
L.   120.    121;   89   A.   D.   728-742. 

As  to  mandamus  not  lying  to  control  official  Judgment  and 
discretion,  see  3  L*.  316. 

As  to  mandamus  to  compel  clerk  to  cancel  entry  illegally 
made  or  remaining  in  great  register,  see  Kerr's  Pocket  Pol. 
C.   S 1109. 
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Ch.  11.]  UPON   WHAT  WRIT  ISSUBS.  i  1086 

As  to  maodamus  to  compel  clerk  to  enter  name  of  qualified 
elector  upon  ^reat  regrlster,  see  Kerr'n  Pocket  Pol.  C  S  1108. 

As  to  mandamus  to  compel  Judgre  to  try  cause,  see  34  A  S.  48. 

As  to  mandamus  to  compel  surrender  of  office,  see  81  L. 
342-368. 

As  to  mandamus  to  enforce  provisions  of  by-laws  of  corpora^ 
lion,   see  32  L.  67S. 

As  to  mandamus  to  enforce  public  duties,  see  6  L.  162;  6  Li. 
161,   162;  7  L.  106. 

As  to  mandamus  to  private  corporation  to  compel  perform- 
ance of  duty,  see  37  A.  S.  317-323;  40  A.  S.  140. 

As  to  power  of  court  commissioners  to  hear  and  determine 
ex  parte  motions  for  writs,  see  Kerr's  Cyc.  C.  C.  P.  f  259  subd. 
1    and  note. 

As  to  powers  of  Justices  of  supreme  court  at  chambers,  see 
ante  1 166. 

As  to  powers  of  superior  Jud^res  at  chambers,  see  Kerr's 
Cyc  C.  C.  P.  1 166  and  note. 

As  to  superintending  control  and  supervisory  Jurisdiction  of 
superior  over  Inferior  or  subordinate  tribunal,  see  51  Lk  33-111. 

As  to  superior  court  being  always  open  for  transaction  of 
business,  see  Kerr's  Cyc.  C.  C.  P.  H  73,  134  and  notes. 

As  to  superior  courts  having:  original  Jurisdiction  to  issue 
-writ  of  mandate,  see  Kerr's  Cyc  C.  C.  P.  §  76  and  note. 

As  to  supervisory  Jurisdiction  of  superior  over  inferior  or 
subordinate  tribunal  in  California,  see  51  L.  74-78. 

As  to  supreme  court  always  being  open  for  the  transaction 
of  business,  see  Kerr's  Cyc.  C.  C.  P.  |  47;  also  Const.  1879,  art. 
VI  I  2.  Hen.  G.  L.  p.  Ixxviii. 

As  to  supreme  court  having  original  Jurisdiction  to  Issue  writ 
of  mandate,  see  Kerr's  Cyc.  C.  C.  P.  |  51  and  note. 

As  to  supreme  court  having  power  to  Issue  writs  of  manda- 
niUB,  certiorari,  habeas  corpus,  prohibition,  and  all  other  writs 
necessary  or  proper  to  the  complete  exercise  of  Its  appellate 
Jurisdiction,  see  Const.  1879  art.  VI  I  4,  Hen.  G.  L.  p.  Ixxx. 

As  to  style  of  process  to  be  "The  People  of  the  State  of  Cali- 
fornia," see  Const.  1879  art.  VI  S  20,  Hen.  G.  L.  p.  Ixxxv. 

As  to  unconstitutionality  of  statute  as  defense  against  manda- 
mus to  compel  its  enforcement,  see  47  L.  512-519. 

As  to  writ  of  mandate  issued  by  supreme  court  or  by  superior 
court  being  made  returnable  and  the  hearing  thereon  to  be 
had  at  any  time,  In  the  discretion  of  the  court,  see  post  fi  1108. 


§  1080.    WRIT,  WHEN  AND  UPON  WHAT  TO  ISSUE.  The 

writ  must  be  issued  in  all  cases  where  there  is  not  a  plain, 
speedy,  and  adequate  remedy,  in  the  ordinary  course  of  lav. 
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It  must  be  issued  upon  the  verified  petition  of  the  party  bene- 
ficially interested. 

Hiatoryi  Enacted  March  11,  1872»  re-enactment  of  |  468  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1.  p.  183,  act  held  unconstitutional,  see  history, 
I  5  ante;  amended  March  16,  1907.  Stats,  and  Amdts.  1907,  p.  307, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  475. 

See  Kerr's  Cyc.  C.  C.  P.  for  30  pars,  annotation. 

Code  section. — 50  C.  509,  510  (applied);  55  C.  322.  380  (con> 
strued);  62  C.  40,  42  (applied  but  erroneously  cited  as  (1036): 
62  C.  616.  617  (applied);  71  C.  43,  45.  11  P.  814.  816  (construed): 
71  C.  310.  312,  12  P.  224.  225  (cited);  76  C.  269.  276,  18  P.  309. 
312  (construed);  87  C.  166.  173,  174.  175.  25  P.  240,  242.  243 
(construed);  108  C.  303,  305,  41  P.  278  (construed);  47  P.  594 
(applied);  118  C.  891,  392,  50  P.  661  (construed);  126  G.  677.  679. 
59  P.  133  (applied);  135  C.  12,  14,  66  P.  846  (construed);  135 
C.  624,  625,  87  A.  8.  156,  67  P.  1050  (construed);  144  C.  113,  115. 
77  P.  822  (construed);  144  C.  501,  508.  77  P.  1109  (construed); 
144  C.  521.  527,  78  P.  11  (construed);  145  C.  512,  518,  78  P.  1067 
(construed);  151  C.  711,  716.  91  P.  598  (rule  is  not  Jurisdictional 
— sound   legal   discretion);    1    C.   A.    126.    127,   81    P.    727    (cited); 

3  C.  A.  626,  630,  86  P.  904  (office  of  mandamus  is  not  what); 
28  F.  223,  224  (can  only  be  issued  when). 

Practlee  Ac*   J  4«8. — 3   C.    167,    174,    58   A.    D.   398-   (construed); 

4  C.  388  (cited);  24  C.  78,  82  (construed);  24  C.  78.  82  (con- 
strued); 25  C.  26,  29,  30  (construed);  28  C.  166.  169.  87  A.  D. 
110  (referred  to);  36  C.  283,  287  (construed);  44  C.  173.  174.  175 
(construed). 

As  to  action  to  be  In  name  of  party  in  interest,  see  Kerr's 
Cyc.  C.  C.  P.  I  367  and  note. 

As  to  party  beneficially  Interested  who  may  bring  action  for 
certiorari,  see  Kerr's  Cyc.  C.  C.  P.  |  1069  and  note  pars.  4-13. 

As  to   taxpayer  being  party   benefloially   interested   so   as   to 
bring  certiorari  to  annul  action  of  public  officer  or  board,  see 
Kerr's  Cyc.  C.  C.  P.  i  1069  and  note  pars.  10-13. 
-   Nuisance — Removal  of  cannot  be  compelled  by  mandate. — See 
Kerr's  Cyc.  C.  C.  P.  9  1086,  note  par.  13. 

U087.  VfEIT  MUST  BE  EITHEB  ALTEBITATITE  OB 
PEBEMPTORY.  The  writ  may  be  either  alternative  or  per- 
emptory. . 

Tlie  AltematlTe  writ  must  command  the  party  to  whom  it  is 
directed  immediately  after  the  receipt  of  the  writ,  or  at  some 
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other  Bpecified  time,  to  do  the  act  required  to  be  performed, 
or  to  show  cause  before  the  court  at  a  specified  time  and  place 
why  he  has  not  done  so. 

The  peremptory  writ  must  be  in  a  similar  form,  except  that 
words  requiring  the  party  to  show  cause  why  he  has  not  done 
as  commanded  must  be  omitted  and  a  return  day  inserted. 

History*  Enacted  March  11,  1872,  re-enactment  of  I  469  Prac- 
tice Act;  amended  by  Code  Commiesion,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  188.  act  held  unconstitutional,  see  history, 
S  5  ante;  amended  March  15,  1907.  Stats,  and  Amdts.  1907,  p.  307, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  476. 

See  Kerr's  Cyc  C.  C.  P.  for  2  pars,  annotation. 

28  F.  223,  224,  225   (Is  issued  only  on  affidavit). 

As  to  alternative  or  peremptory'  writ  of  prohibition,  see  Kerr's 
Cyc.  C.  C.  P.  1 1104;  also  court  rule  No.  XXVT. 

As  to  compellingr  clerk  to  enter  name  on  great  register,  see 
Kerr's  Cyc.  Pol.  C.  ff  1108,  1110  and  notes. 

As  to  peremptory  writ  without  the  alternative,  see  Kerr's 
Cyc.  C.  C.  P.  f  1088  and  note. 

As  to  rules  of  supreme  court  In  relation  to  alternative  and 
peremptory  writs,  see  Kerr's  Cyc.  C.  C.  P.  S  1063  and  note  pars. 
73.   74. 

§1088.  IF  THE  APPLICATION  BE  MADE  WITHOUT 
]fOTI€S,  THE  ALTEK5ATTVE  WKIT  MAT  ISSUE;  OTHER- 
WISE,  THE  PEBEMPTOBT.  When  the  application  to  the 
court  is  made  without  notice  to  the  adverse  party,  and  the 
writ  is  allowed,  the  alternative  must  be  first  issued;  but  if 
the  application  is  upon  due  notice  and  the  writ  is  allowed,  the 
peremptory  may  be  issued  in  the  first  instance.  With  the 
altematlTe  writ  and  also  with  any  notice  of  an  intention  to 
apply  for  the  writ,  there  must  be  served  on  each  person 
against  whom  the  writ  is  sought  a  copy  of  the  petition.  The 
notice  of  the  application,  when  given,  must  be  at  least  ten 
days.  The  writ  cannot  be  granted  by  default.  The  case  must 
be  heard  by  the  court,  whether  the  adverse  party  appears  or 
not. 

HIatoryt  £nacted  March  11.  1872,  re-enactment  of  %  470  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  184,  act  held  unconstitutional,  see  history, 

821 


§1  1089, 1090  CODE3  OF  CIVIL.  PROCEDURE.  [Pt.III.Tit.I. 

§5  ante;  amended  March  16,  1907.  Stats,  and  Amdts.  1907,  p.  308, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  476. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

62  C.  506.  507  (construed);  107  C.  386.  390.  391,  40  P.  545 
(applied);  129  C.  397,  400.  62  P.  61  (construed);  134  C.  508,  509, 
66  P.  741    (applied). 

Ua89.  THE  ADT£BS£  PARTY  MAY  ANSWER  UNDER 
OATH.    On  the  return  of  the  alternative,  or  the  day  on  which 

the  application  for  the  writ  Is  noticed,  the  party  on  whom  the 
writ  or  notice  has  been  served  may  answer  the  petition  under 
oath,  in  the  same  manner  as  an  answer  to  a  complaint  in  a 
civil  action. 

Mlntoryi  Enacted  March  11,  1872,  re-enactment  of  f  471  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats. 
<and  Amdts.  1900-1,  p.  184.  act  held  unconstitutional,  see  history, 
§  5  ante;  amended  March  16,  1907.  Stats,  and  Amdts.  1907,  p.  808. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

3  C.  A.  248,  253,  84  P.  1002  (construed  and  applied  on  rehear- 
ing); 3  C.  A.  626,  630,  86  P.  904  (applied — allowance  of  reporter's 
fees). 

As  to  answer  g^enerally,  see  Kerr's  Cyc.  C.  C.  P.  S  437  and 
note. 

§1090.  IF  AN  ESSENTIAL  QUESTION  OF  FACT  IS 
RAISED,  THE  COURT  MAI  ORDER  A  JURY  TRIAL.    If  an 

answer  be  made,  which  raises  a  question  as  to  a  matter  of 
fact  essential  to  the  determination  of  the  motion,  and  affecting 
the  substantial  rights  of  the  parties,  and  upon  the  supposed 
truth  of  the  allegation  of  which  the  application  for  the  writ  Is 
based»  the  court  may,  in  its  discretion,  order  the  question  to 
be  tried  before  a  jury,  and  postpone  the  argument  until  such 
trial  can  be  had,  and  the  verdict  certified  to  the  court.  Tlie 
question  to  be  tried  must  be  distinctly  stated  in  the  order  for 
trial,  and  the  county  must  be  designated  in  which  the  same 
shall  be  had.  The  order  may  also  direct  the  jury  to  assess  any 
damages  which  the  applicant  may  have  sustained,  in  case 
they  find  for  him. 

HiatoiTi  BSnacted  March  11,  1872,  re*enactment  of  f  472  Prac- 
tice ACt« 
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See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

Code  aectloB.— SI  C.  542,  546,  22  P.  890.  891  (applied);  3  C.  A. 
248,  255,  84  P.  1002  (construed  and  applied);  3  C.  A.  626,  630. 
86  P.  904  (applied) — allowance  of  reporter's  fees). 

Pra«tl«e  Act   §472.-9  C.   19,   20    rconstrued). 

As  to  ffeneral  and  special  verdicts  of  juries,  and  their  effect 
on  Judgment,  see  Kerr's  Cyc.  C.  C.  P.  81  624,  625  and  notes. 

As  to  setting  up  statute  of  limitations  on  return  to  manda- 
mus to  compel  payment  of  interest  coupons  of  Irrigation  bonds, 
see  Kerr's  Cyc.  C.  C.  P.  1 1089  and  note  par.   8. 

As  to  trial  by  Jury  generally,  see  Kerr's  Cyc.  C.  C.  P.  8I  600- 
6S6  and  notes. 

As  to  trial  by  jury  in  equity  causes,  see  Kerr's  Cyc.  C.  C.  P. 
I  526   and   note   pars.    290-301. 

81091.  THE  APPLICANT  MAI  DEMUR  TO  THE  AN- 
SWEB,  OR  COUNTERVAIL  IT  BY  PROOF.  On  the  trial  the 
applicant  Is  not  precluded  by  the  answer  from  any  valid  ob- 
jection to  its  snfficiency,  and  may  countervail  It  by  proof 
either  in  direct  denial  or  by  way  of  avoidance. 

History:  Enacted  March  11,  1872,  re-enactment  of  8  473  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

135  C.  274,  276,  67  P.  184  (construed):  3  C.  A.  248»  258.  84  P. 
1002  (construed  and  applied  with  &1089  ante  on  reliearingr); 
6  C.  A  633,  635,  92  P.  742   (applied). 

As  to  demurrer  to  answer  being  a  sufficient  hearing,  when 
answer  insufficient,  see  'Kerr's  Cyc.  C.  C.  P.  §1088  and  note 
par.  7. 

As  to  motion  to  strike  out  answer,  or  for  Judgment  on  plead- 
ings, having  effect  of  general  demurrer,  see  Kerr's  Cyc.  C.  C. 
P.   {  1090  and  note  pars.   4-6. 

As  to  setting  up  statute  of  limitations  as  a  defense  to  manda- 
mus to  compel  payment  of  Interest  coupons  of  Irrigation  bonds, 
see  Kerr's  Cyc.  C.  C.  P.  $  1089  and  note  par.  3. 

§  1092.    MOTION  FOR  NEW  TRIAL,  WHERE  MADE.    The 

motion  for  a  new  trial  must  be  made  in  the  court  in  which 
the  issue  of  fact  is  tried. 

History  I  Enacted  March  11,  1872,  founded  on  |  474  Practice 
Act. 
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§  1074.    THE  REYIEW  UNDER  THE  WRIT,  EXTENT  OF. 

The  review  upon  this  writ  cannot  be  extended  further  than 
to  determine  whether  the  inferior  tribunal,  board,  or  officer 
has  regularly  pursued  the  authority  of  such  tribunal,  board* 
or  officer. 

History t  Enacted  March  11,  1872,  re-enactment  of  {  462  Prac- 
tice Act.    • 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation. 

Code  Mection. — 54  C.  285,  286  (power  to  appoint  receiver);  54 
C.  319,  322  (construed);  97  C.  318,  326,  32  P.  312  (construed): 
34  P.  437,  438  (applied  without  citation);  36  P.  781  (cited  with 
other  sections);  111  C.  272.  273,  43  P.  896  (applied):  113  C.  664. 
668.  45  P.  856  (construed);  136  C.  364.  367.  68  P.  1022  (cited). 

Practice  Act  1 4«2. — 29  C.  93.  96  (cited);  29  C.  632,  635 
(applied):  43  C.  365,  367  (applied). 

As  to  review  under  a  writ  of  review,  see  ante  I  1067.  note. 

As  to  what  constitutes  an  excess  of  jurisdiction,  see  Kerr's 
Cyc.  C.  C.  P.  I  1068  and  note. 

As  to  what  constitutes  record  for  review,  and  as  to  amend- 
ment of  and  attack  on  same,  see  Kerr's  Cyc.  C.  C.  P.  |  1068  and 
note  pars.  58-63. 

§  1075.  A  DEFECTIVE  RETURN  OF  THE  WRIT  MAY  BE 
PERFECTED.  HEARING  AND  JUDGMENT.  If  the  return 
of  the  writ  be  defective,  the  court  may  order  a  further  return 
to  be  made.  When  a  full  return  has  been  made,  the  court 
must  hear  the  parties,  or  such  of  them  as  may  attend  for 
that  purpose,  and  may  thereupon  give  Judgment,  either  affirm- 
ing or  annulling,  or  modifying  the  proceedings  below. 

Hlntory't  Enacted  March  11,  1872,  re-enactment  of  {463  Prac- 
tice Act, 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

Cade  «ectlon.~56  C.  612.  614  (construed);  (C.  May  4.  1894),  36 
P.  781   (cited  with  other  sections). 

Practice  Act  |  4«3.— 25  C.  93,  96  (cited). 

As  to  action  to  be  in  name  of  party  in  interest,  see  Kerr's 
Cyc.  C.  C.  P.  f  367  and  note. 

As  to  what  constitutes  record  for  review,  and  as  to  amend- 
ment of  and  attack  on  same,  see  Kerr's  Cyc.  C.  C  P.  f  1068,  note 
pars.  68-63. 

814 


Ch.  I.]  TRANSMITTING  JUDGMENT.  fi|  1076,  1077 

§  107«.  COPY  OF  JUDGMENT  MUST  BE  SENT  TO  THE 
INFEBIOB  TRIBUNAL.  A  copy  of  the  Judgment,  signed  by 
the  clerk,  must  be  transmitted  to  the  inferior  tribunal,  board, 
or  officer  having  the  custody  of  the  record  or  proceeding  cer- 
tified   up. 

Htetoryt  Enacted  March  11,  1872,  re-enactment  of  S  464  Prac- 
tice Act. 

§  1077.  JUDGMENT-ROLL.  A  copy  of  the  judgment,  signed 
by  the  clerk,  entered  upon  or  attached  to  the  writ  and  return, 
constitute  the  judgment-roll. 

Hlatoryt  Enacted  March  11,  1872,  re-enactment  of  first  portion 
of  {465  Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

Code  Heetlon. — 47  C.  604,  605  (construed);  61  C.  54,  55 
(applied);  115  C.  84,  85,  46  P.  870  (applied). 

Practice  Act  i  4«Q.— 37  C.  454.  456   (applied). 
Aj9    to    what   constitutes   Judgment-roll    generally,    see    Kerr's 
Cyc,  C.  C.  P.  {  670  and  note. 
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impose  a  fine  not  exceeding  one  thousand  dollars.  In  eMe  of 
persistence  In  a  refusal  of  obedience,  the  court  may  order 
the  party  to  be  Imprisoned  until  the  writ  is  obeyed,  and  may 
make  any  orders  necessary  and  proper  for  the  complete 
enforcement  of  the  writ. 

Hlntorri  Enacted  March  11,  1872,  re-enactment  of  |  479  Prac- 
tice Act,  omittlngr  last  sentence;  amended  March  24,  1874,  Code 
Amdts.  1878-4,  p.  345. 

6  C.  A.  226.  227,  91  P.  814   (cited). 

As  to  contempt  of  court  grenerally,  see  Kerr's  Cyc.  C.  C.  P. 
SI  1209-1222  and  notes. 

As  to  imprisonment  until  order  of  court  has  been  complied 
with,  it  bein?  in  power  of  party  to  so  comply  with  such  order, 
see  Kerr's  Cyc.  C.  C.  P.  f  1219  and  note. 

As  to  Judgrment  and  penalty  for  contempt,  see  Kerr's  Cyc. 
C.  C.  P.  S  1218  and  note. 


CHAPTER   III. 

WRIT  OF  PROHIBITION. 

i  1102.  Prohibition  defined. 

I  1103.  Where  and  when  issued. 

{  1104.  Writ  may  be  alternative  or  peremptory.     Form  of. 

f  1105.  Certain  provisions  of  the  precedlngr  chapter  applicable. 

§  1102.  PBOmBITION  DEFINED.  The  writ  of  prohibition 
is  the  counterpart  of  the  writ  of  mandate.  It  arrests  the 
proceedings  of  any  tribunal,  corporation,  board,  or  person, 
whether  exercising  functions  Judicial  or  ministerial,  when 
such  proceedings  are  without  or  in  excess  of  the  jurisdic- 
tion of  such  tribunal,  corporation,  board,  or  person. 

HIiitoiTi    Enacted   March    11,   1872;   amended   March    S,   1881, 

Stats,  and  Amdts.  1881,  p.  20. 

See  Kerr's  Cyc.  C.  C.  P.  for  18  pars,  annotation. 

47  C.  SI,  82  (construed):  47  C.  584,  585  (construed);  53  C.  289. 
292  (construed);  54  C.  87,  88  (applied);  57  C.  550,  653,  554  (con- 
strued); 58  C.  315,  323  (construed);  59  C.  661,  662  (applied); 
63  C.  607,  611  (erroneously  cited  as  §1162);  66  C.  27,  4  P.  777 
(referred  to);  68  C.  398,  402.  9  P.  646,  648  (construed);  69  C.  106. 
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108.  10  P.  272.  273  (applied);  84  C.  827,  389.  18  A.  a  192.  24  P. 
121,  136,  10  L.  627  (construed);  92  C.  289,  261,  28  P.  841,  345 
(construed);  110  C.  64.  58.  42  P.  471  (cited):  122  C.  216,  54  P. 
S29  (cited);  126  C.  219,  221,  68  P.  586  (construed):  146  C.  308. 
310,  80  P.  65  (applied):  160  C.  6,  7,  87  P.  1020  (cited):  1  C.  A. 
342,  344,  88  P.  816  (applied);  1  C.  A.  483,  486,  82  P.  688  (writ 
will  not  issue  except  when);  4  C.  A.  90,  92,  87  P.  211  (writ  will 
not  issue  except  when);  6  C.  A.  215,  216,  91  P.  806  (writ  issues 
only  when);  6  C.  A.  242,  247,  91  P.  1016   (cited). 

As  to  all  writs  to  issue  in  name  of  people,  see  Kerr's  Cyo. 
Pol.  O.  i  30  and  note. 

As  to  seal  of  court  heingr  necessary  to  writ,  sef»  ante  {  153. 

As  to  style  of  process  to  be  "The  People  of  the  State  of  Tall- 
fornla,"  see  Const.  1879  art.  VI  |  20,  Hen.  G.  U,  p.  Ixxxv. 

As  to  writ  of  mandate,  see  ante  |  1084,  and  note*. 

'WRIT  OF  PROHIBITION. 

As  collateral  proceeding:,  see  6  W.  &  P.  6672. 

As  counterpart  of  mandamus,  see  6  W.  &  P.  5672. 

As   injunction,   see  6   W.   &  P.   6672. 

As  prerogative  writ,  see  6  W.  &  P.  5673. 

As  process  for  review  and  correction  of  errors,  see  1  A.  C.  713. 

As  remedy  after  adjournment,  see  8  A«  C.  355. 

Alternative  writ  of,  practice  upon. — See  9  A.  C.  972. 

Definition  of. — See  9  L.  50;  16  PI.  &  Pr.  1094;  6  W.  &  P.  5668. 

Design  and  object  of  writ. — See  3  L.  57;  16  PI.  &  Pr.  1094:  40 
Cent.  Dig.  col.  2881,  H  1-63:  2  Obiter  dig.  529. 

Discretionary  writ. — See  3  L.  57;  16  PI.  &  Pr.  1109;  40  Cent. 
Dig.  col.  2838,  I  3:  6  W.  &  P.  5672;  2  Obiter  Dig.  529. 

Determination  of  constitutional  questions  in  prohibition  pro- 
ceedings.— See  6  A.  C.  986. 

Distinguished — ^From  certiorari. — See  6  W.  &  P.  5672. 

Same — ^From  mandamus. — See  3  L.  66,  57. 

(Grounds  for  relief  by. — See  40  Cent.  Dig.  col.  2855,  ||  35-63. 

In  exercise  of  superintending  control  over  inferior  courts. — 
.See  51  L.  33;  6  W.  &  P.  5674. 

Inadequacy  of  other  remedy. — See  40  Cent.  Dig.  col.  2834, 
il  4-19. 

Jurlsdiotion  to  issue. — See  16  PI.  &  Pr.  1096-1102:  40  Cent.  Dig. 
col.  2883.  H64,  66;  2  Obiter  Dig.  530. 

Lies  to  all  Judicial  officers. — See  6  W.  &  P.  5673;  see  al.so 
"When  lies,"  this  note. 

Ministerial  acts  not  reached  by. — See  3  A.  C.  367;  6  W.  &  P. 
5673;  see  also  "When  lies  not,"  this  note. 

Nature — ^And  purpose  of. — See  40  Cent.  Dig.  col.  2846,  9f  20-34; 
6  W.  A  P.  6668-6671;  2  Obiter  Dig.  629. 
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Same — Scope  and  grounds  of  remedy. — See  40  Cent.  Dig.  col. 
2831.  111-63;  6  W.  &  P.  6668-5671. 

Nature  of  rule  in. — See  8  A.  C.  365. 

Not  a  writ  of  rigrht. — See  3  L.  67;  16  PI.  &  Pr.  1109;  40  Cent. 
Diff.  col  2833,  S  3;  6  W.  &  P.  5672;  2  Obiter  DifiT.  529. 

Not  to  serve  purpose  of  writ  of  error  or  review. — See  3  1*  57; 
9  L..  59. 

Officers  prohibited. — 16  PI.  &  Pr.  1102-1108;  see  also  "When 
lies,"   this  note. 

Parties. — See  16  PI.  &  Pr.  1134.  1136. 

Past  acts  not  reached  by. — See  6  W.  &  P.  6673. 

Persons  entitled  to. — See  40  Cent.  Dig.  col.  2878,  H  57-60. 

Practice  upon  alternative  writ  of. — ^See  9  A.  C  972. 

Proceedine:s  to  procure  and  relief  erranted. — See  40  Cent.  Uig. 
col.  2888,  iS  66-84. 

Procedure  in. — See  16  PI.  &  Pr.  1185-1143. 

Purpose  of  writ.— See  6  W.  &  P.  5668*5671;  2  Obiter  Digr.  529. 

Relief  erranted. — See   40  Cent.  Dlff.  col.  2888,  ff  66-84. 

Remedy   to   restrain   prosecution — Under   void   statute. — See   9 

Same — Where  preliminary  steps  have  not  been  taken. — See 
1  A.  C.  711. 

Subjects  and  purpose  of  relief. — See  40  Cent.  DIgr.  col.  2846. 
a  20-34;  6  W.  &  P.  5668-5671;  2  Obiter  Dig.  529. 

To  restrain  ministerial  acts,  does  not  He. — See  3  A.  C.  867; 
6  W.  &  P.  5678. 

Tribunals  prohibited. — See  16  PI.  &  Pr.  1102-1108. 

Want  of,  or  exceeding:.  Jurisdiction. — See  40  Cent.  Dig.  col. 
2859,  Si  37-56. 

When  lies. — See  12  A-  D.  604;  18  A.  D.  238;  16  PI.  A  Pr.  1110- 
1124;  6  W.  &  P.  5673;  also  ante  H  112,  113,  and  notes;  post  {  1103, 
note. 

When  lies  not. — See  3  A.  C.  857;  9  L.  60;  16  PI.  &  Pr.  1125- 
1134;   6  W.   &  P.   6671.   i)673. 

§  1108.  WHEBE  AND  WHEN  ISSUED.  It  may  be  issued 
by  any  court  except  police  or  justices'  courts,  to  an  inferior 
tribunal  or  to  a  corporation,  board,  or  person,  in  all  cases 
where  there  is  not  a  plain,  speedy,  and  adequate  remedy  in 
the  ordinary  course  of  law.  It  is  issued  upon  the  verified 
petition  of  the  person  beneficially  Interested. 

Hlntom  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8.  1901,  Stats,  and  Amdts.  1900-1,  p.  184,  act 
held  unconstitutional,  see  history,  {5  ante;  amended  March  21, 
1907.  Stats,  and  Amdts.  1907,  p.  8S6.  Kerr's  Stats,  and  Amdts. 
1906-7,  p.    476. 
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See  Kerr's  Cyc.  C.  C.  P.  for  45  pars,  annotation. 

68  C.  S16,  S24  (construed);  59  C.  661.  662  (applied):  66  C.  27, 
4  P.  777  (referred  to);  69  C.  105,  108,  10  P.  272;  84  C.  327,  889,  18 
A  S.  192.  24  P.  121.  136.  10  L.  627  (construed);  86  C.  49,  SO,  24 
P.  747  (applied);  90  C.  101,  103,  27  P.  49,  50  (construed);  92  C. 
239,  251,  28  P.  341,  345  (construed);  33  P.  880  (construed);  108 
C.  803.  805.  41  P.  278  (construed);  110  C.  54,  68.  42  P.  471  (con- 
strued); 122  C.  216,  64  P.  829  (cited);  60  P.  88  (construed);  133 
C.  364.  365.  85  A.  S.  204.  65  P.  826  (construed);  137  C.  108.  109, 
69  P.  854  (construed);  150  C.  6,  9,  87  P.  1020  (will  not  be  issued 
when);  2  C.  A.  342.  848,  344.  83  P.  815  (construed  and  applied); 
4  C.  A.  90,  92.  87  P.  211  (writ  will  not  issue  except  when); 
6  C.  A.   215.  216.  91  P.  805    (writ  issues  only  when). 

As  to  action  to  be  in  name  of  party  in  interest,  see  Kerr's 
Cyc.  C.  C.  P.  I  867  and  note. 

As  to  acts  legrislative  in  their  nature,  not  being  controlled 
by  writ  of  prohibition,  see  18  A.  D.  238.  239. 

As  to  inheritance  tax,  prohibition  of  payment  of  at  suit 
of  heir,  see  Kerr's  Cyc  C.  C,  P.  §  1102  and  note  par.  18. 

As  to  party  beneficially  interested  who  may  bring  action  for 
certiorari,  see  Kerr's  Cyc.  C.   C.   P.   1 1069  and  note  pars.   4-13. 

As  to  party  beneflclally  Interested  who  may  bring  proceed- 
ing for  mandamus,  see  Kerr's  Cyc.  C.  C.  P.  I  1086  and  note 
pars.  6-19. 

As  to  powers  of  court  commissioners  to  hear  and  determine 
exparte  motions  for  writs,  see  Kerr's  Cyc.  C.  C.  P.  {  259  subd. 
1  and  note. 

As  to  powers  of  justices  of  supreme  court  at  chambers,  see 
ante  1 165. 

As  to  powers  of  superior  judges  at  chambers,  see  ante  |  166. 

As  to  prohibition,  generally,  see  ante  1102.  note. 

As  to  service  of  summons,  see  Kerr's  Cyc.  C.  C.  P.  If  410  et 
srq.  and  notes. 

As  to  superior  court  being  always  open  for  transaction  of 
business,  see  Kerr's  Cyc.  C.  C.  P.  IS  73,  134  and  notes. 

As  to  superior  courts  having  original  jurisdiction  to  issue 
writ  of  prohibition,  see  Kerr's  Cyc.  C.  C.  P.  f  76  and  note. 

As  to  superintending  control  and  supervisory  Jurisdiction  of 
superior  over  inferior  or  subordinate  tribunal,  see  51  L.  83-111. 

As  to  supervisory  Jurisdiction  of  superior  over  inferior  or 
subordinate  tribunals  in  California,  see  51  Li.  74-78. 

As  to  the  supreme  court  always  being  open  for  the  transac- 
tion of  business,  see  ante  f  47  and  note;  also  Const.  1879  art.  VI 
I  2.  Hen.  Q.  Ii..  p.  Ixxvlli. 

As  to  supreme  court  having  original  Jurisdiction  to  issue 
writ  of  prohibition,  see  Kerr's  Cyc.  C.  C.  P.  |  51  and  note. 
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As  to  supreme  court  having:  power  to  issue  writs  of  man- 
damus, certiorari,  habeas  corpus,  prohibition,  and  all  other  writs 
necessary  or  proper  to  complete  exercise  of  its  appellate  Juris- 
diction, see  Const.  1879  art.  VI  %  4,  Hen.  G.  L..  p.  Ixxx. 

As  to  when  prohibition  may  issue,  see  12  A.  IX  604-609:  18 
A.   S.   48;   37  A.  S.   494;   39  A.  S.   564. 

As  to  writ  of  prohibition  belngr  issued  and  served  on  leiral 
holidays  and  non>judlcial  days,  see  Kerr's  Cyc.  C.  C.  P.  |  76 
and  note. 

As  to  writ  of  prohibition  beinir  issued  by  supreme  court  or 
by<^  superior  court  beiner  made  returnable  and  the  hearing: 
thereon  had  at  any  time,  in  the  discretion  of  the  court,  see 
post   S  1108. 

As  tu  writ  of  prohibition,  grenerally,  see  9  L.  69,  60. 

As  to  writ  of  prohibition  In  case  of  order  appointing  receiver 
in  excess  of  jurisdiction,  see  Kerr's  Cyc.  C.  C.  V.  H  564,565.  and 
notes. 


§1104.  WniT  MAY  BE  ALTERNATIVE  OB  PEBEMP- 
TOBT.  FOBM  OF.  The  writ  must  be  either  alternative  or 
peremptory.  The  alternative  writ  must  command  the  party 
to  whom  it  Is  directed  to  desist  or  refrain  from  further  pro- 
ceedings in  the  action  or  matter  specified  therein,  until  the 
further  order  of  the  court  from  which  it  is  Issued,  and  to 
show  cause  before  such  court,  at  a  specified  time  and  place, 
why  such  party  should  not  be  absolutely  restrained  from  any 
further  proceedings  in  such  action  or  matter.  The  per- 
emptory writ  must  be  in  a  similar  form,  except  that  the 
words  requiring  the  party  to  show  cause  why  he  should  not 
be  absolutely  restrained,  etc.,  must  be  omitted,  and  a  return 
day  inserted. 

History  I  Bnacted  March  11,  1872;  amended  by  Code  Commis- 
sion. Act  March  8,  1901.  Stats,  and  Amdts.  1900-1,  p.  184,  act  held 
unconstitutional,  see  history,  {  5  ante;  amended  March  21,  1907, 
Stats,  and  Amdts.  1907,  p.  838.  Kerr's  Stats,  and  Amdts.  1906-7. 
p.   476. 

As  to  alternative  or  peremptory  writ  of  mandamus,  see  ante 
$1087,   also   ante    11102,  note. 

As  to  rules  of  supreme  court  in  relation  to  alternative  and 
peremptory  writs,  see  Kerr's  Cyc.  C.  C.  P.  |  1063  and  notes 
pars.  78,  74. 
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ill«6.  CEBTAIK  PBOTISIONS  OF  THE  PBECEDING 
CHAFTEB  APPLICABLE.  The  proyisions  of  the  preceding 
chapter,  except  of  the  first  four  sections  thereof,  apply  to 
this  proceeding. 

HIatoryt    Enacted  March  11,  1872. 

88  C.  263.  267,  26  P.  106   (erroneously  cited  for  11105  of  Civil 
Code). 
As  to  prohibition  generally,  see  ante  f  1102,  note. 


CHAPTER   IV. 

WRITS    OP   REVIEW,    MANDATE,    AND    PROHIBITION    MAY 
ISSXm  AND  BE  HEARD  AT  CHAMBERS. 

f  1108.     Writs  of  review,   mandate,  and  prohibition  may  issue 
and  be  heard  at  chambers. 

§  1106.  WBITS  OF  BEVIEW,  MANDATE,  AND  PBOHIBI- 
TIOK  MAY  ISSUE  AND  BE  HEABD  AT  CHAMBEBS.  Writs 
of  review,  mandate,  and  prohibition  Issued  by  the  supreme 
court,  or  by  a  superior  court,  may,  in  the  discretion  of  the 
court  issuing  the  writ,  be  made  returnable,  and  a  hearing 
thereon  be  had  at  any  time. 

HUrtoryi  Enacted  March  11,  1872,  founded  on  I  653  Practice 
Act,  as  amended  1854  (Stats.  1854,  p.  84);  amended  March  24, 
1874.  Code  Amdts.  1873-4,  p.  846;  April  15,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  74;  repealed  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  184,  act  held  uncon- 
stitutional, see  history,  {  5  ante. 

45    C.    248    (cited). 

As  to  powers  of  Judires  of  superior  court  at  chanibors,  soe 
ante  9  166. 

As  to  powers  of  Justices  of  the  supreme  court  at  chambers, 
see  ante  I  166. 
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CHAPTER    V. 

RULES  OF  PRACTICE  AND  APPEALS. 

1 1109.     Certain  provisions   of  part  two  applicable, 
f  1110.    Same. 


§  1109.  CERTAIN  FBOYISIONS  OF  PABT  TWO  APPU- 
CABLE.  Except  as  otherwise  provided  In  this  title,  the  pro- 
visions of  part  two  of  this  code  are  applicable  to  and  con- 
stitute the  rules  of  practice  in  the  proceedings  mentioned  in 
this  title. 

History!  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  184, 
act  held  unconstitutional,  see  history,  |  6  ante. 

117  C.  1,  6.  59  A.  S.  153,  48  P.  804  (cited):  141  C.  96.  97,  74 
P.  696  (cited  as  to  provisions  of  part  two  of  code  made  applic- 
able); 6  C.  A.  225,  228,  91  P.  814  (rules  applicable  to  pleadings 
in  mandamus). 

As  to  part  II  of  this  Code — civil  actions. — See  Kerr's  Cyc. 
C.  C.  P.   JJ  307-1059  and  notes. 

§  1110.  SAME.  The  provisions  of  part  two  of  this  code 
relative  to  new  trials  and  appeals,  except  in  so  far  as  they 
are  inconsistent  with  the  provisions  of  this  title,  apply  to  the 
proceedings  mentioned  in  this  title. 

History t  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  185, 
act  held  unconstitutional,  see  history,  S  5  ante. 

4  C.  A.  701,  703,  89  P.  137  (provisions  relative  to  new  trials 
and   appeals  applicable   in    mandamus   proceedings). 

As  to  provisions  of  part  II  relative  to  new  trials  and  appeals, 
see  Kerr's  Cyc.  C.  C.  P.  S9  656-663  1-2,  936-980  and  notes. 
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TITLE  n. 

OP  CONTESTING  CERTAIN  ELECTIONS. 

illll.     Who  may  contest,  and  sri'ounds  of  contest. 

1 1112.     Irregularity  and  Improper  conduct  of  Judgres,  when  to 

annul  elections. 
i  1113.     When  not  to. 

i  1114.     Illegal  votes,  when  not  to  vitiate  election. 
11115.     Proceedln£rs  on  contest. 

i  1116.     Statement  of  cause  of  contest  In  Illegal  votingr. 
i  1117.     Statement  of  cause  of  contest.     Want  of  form  not  to 

vitiate. 
11118.     Superior  Judge  to  hold  special  session  for  trial  of. 
gllisra].  Same. 

illl9.     Clerk  to  Issue  citation  to  respondent. 
11120.     Witnesses,  attendance  of,  how  enforced. 
§1121.     Power  of  court.    Adjournment  of  court. 

1 1122.  Rules  to  govern  court  In  trial  of  contest. 

11123.  Court  may  declare  who  was  elected. 

g  1124.     Fees  of  officers  and  witnesses.     [Repealed.] 

1 1124 [a].  In  case  of  tie  vote,  who  may  contest. 

f  1124[b].  Same. 

i  1125.     Costs. 

f  1126.     Appeal. 

i  11 26 fa].  Same. 

1 1127.     When  election  void  and  office  vacant. 

$  1111.  WHO  MAT  CONTEST,  AND  GROUNDS  OF  CON- 
TEST-  Any  elector  of  a  county,  city  and  county,  city,  or  of 
any  political  subdivision  of  either,  may  contest  the  right  of 
any  person  declared  elected  to  an  office  to  be  exercised 
therein,  for  any  of  the  following  causes: 

1.  For  malconduct  on  the  part  of  the  board  of  Judges,  or 
any  member  thereof. 

2.  When  the  person  yrhose  right  to  the  office  is  contested 
was  not,  at  the  time  of  the  election,  eligible  to  such  office. 

3.  When  the  person  whose  right  is  contested  has  given  to 
any  elector  or  inspector.  Judge,  or  clerk  of  the  election,  any 
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bribe  or  reward,  or  has  offered  any  such  bribe  or  reward 
for  the  purpose  of  procuring  his  election,  or  has  committed 
any  other  offense  against  the  elective  franchise  defined  in 
title  four,  part  one,  of  the  Penal  Ckkle. 

4.  On  account  of  illegal  votes. 

HiatoiTi  Ehiacted  March  11,  1872;  amended  Bfarch  11,  1876, 
Code  Amdts.   1875-6,   p.   100. 

See  Kerr's  Cyc.  C.  C.  P.  for  34  pars,  annotation. 

46  C.  398,  401,  403  (construed);  64  C.  95,  27  P.  863  (cited);  65 
C.  58,  59,  2  P.  737  (cited);  83  C.  70,  71,  73,  74,  23  P.  183.  184 
(referred  to);  87  C.  124,  125,  25  P.  269^,  270  (referred  to  and 
construed);  100  C.  199,  201,  34  P.  655  (construed);  104  C.  661, 
38  P.  447  (referred  to);  111  C.  419,  420,  44  P.  162  (referred  to); 
114  C.  95,  96,  45  P.  1033  (applied);  118  C.  393.  395,  398,  400,  46 
P  740,  50  P.  668  (referred  to);  127  C.  31,  59  P.  200  (referred  to): 
128  C.  283,  284,  60  P.  860  (construed  with  19  1114,  1123);  129 
C.  325,  827,  61  P.  1076  (referred  to);  134  C.  151,  152,  66  P.  200,  366 
(referred  to);  136  C.  265,  266,  68  P.  821  (referred  to);  138  C. 
150,  152,  154,  70  P.  1067  (construed);  139  C.  4,  5,  72  P.  348 
(cited);  141  C.  412,  413.  415,  74  P.  1026  (applied);  141  C.  658, 
659,  75  P.  182  (construed);  142  C.  77,  78,  75  P.  661    (referred  to); 

142  C.  497,  498,  77  P.  1104  (construed);  142  C.  587,  592.  76  P. 
491    (construed);    143   C.    469,    470.    472,    77   P.    164    (referred    to): 

143  C.  544.  546,  547,  77  P.  477  (construed  with  |1114);  145  C. 
691,  692,  79  P.  353  (referred  to);  146  C.  323,  829.  82  P.  243  (cited); 
148  C.  13,  14,  16,  82  P.  421  (referred  to);  151  C.  162,  169,  90  P. 
524  (construed);  151  C.  451,  453,  91  P.  102  (cited — quo  warranto); 
1  C.  A.  126,  129,  81  P.  727.  728  (construed);  1  C.  A.  298,  300.  82 
P.  343  (referred  to);  2  C.  A.  55,  83  P.  77  (subd.  2  applied);  7  C. 
A.  155,  157,  93  P.  1061.  1062  (construed  with  |  1122— Pol.  Code 
f  996.  must  determine  when  an   oflflce  becomes  vacant). 

As  to  actions  for  usurpation  of  office  or  franchise,  see  Kerr's 
Cyc.  C.  C.  P.   If  802-810  and   notes. 

As  to  contest  of  elections — Generally. — See  18  Cent.  Dig.  col. 
412,  SI  245-334;  also  10  Encyc.  of  L.,  pp.  796-827. 

Same — By  an  elector  under  provisions  of  Purity  of  Elections 
Act  (Stats.  1893,  p.  15),  see  Kerr's  Cyc.  Pol.  C.  |  1376  and  note 
pars.    2-8. 

As  to  contesting:  elction  for  grovernor  or  lieutenant-grovernor. 
see  Kerr^a  Pock«t  PoL  C.  ||  288-295. 

As  to  contesting  elections  for  members  of  legislature,  see 
Kerr*fi  Pocket  Pol.  C.  ||  273-283. 

As  to  malconduct  of  Judges  of  election,  see  Kerr's  Cyc.  C.  C.  P. 
I  1112  and  note. 
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Aa  to  when  election  cannot  be  annulled  upon  contest  for 
malconduct  on  part  of  judffe  of  election,  see  Kerr's  Cyc.  C.  C.  P. 
$1113  and  note. 

That  violation  of  election  laws  by  certain  officers  Is  a  felony, 
see  Kerr's  Cyc.  Pen.  C.  If  40-64 V6  and  notes. 

1 1112.  IBBE6ULABITT  AND  IMPBOPEB  COimUCT  OF 
JUDGES,  WHEN  TO  ANKUL  ELECTIONS.  No  irregularity 
or  Improper  conduct  in  the  proceedings  of  the  judges,  or  [of] 
any  of  them,  is  such  malconduct  as  avoids  an  election,  unless 
the  Irregularity  or  improper  conduct  is  such  as  to  procure  the 
person  whose  right  to  the  office  is  contested  to  be  declared 
elected,  when  he  had  not  received  the  highest  number  of  legal 
votes. 

Hlatoryt     Enacted  March  11.  1872. 

See  Kerr's  Cyc.  C.  C.   P.   for   4  pars,  annotation. 

83  C.  70,  78,  23  P.  183,  186  (construed);  108  C.  101,  111,  49  A.  S. 
68.  41  P.  454,  29  L.  673  (applied);  114  C.  95.  96,  45  P.  1033  (re- 
ferred to);  124  C.  7,  13,  56  P.  619  (cited);  129  C.  325,  327,  61  P. 
1076  (referred  to);  1S6  C.  396.  402,  69  P.  30  (applied);  148  C. 
336.  342,  76  P.  1102  (cited);  143  C.  484,  486,  77  P.  410  (applied): 
143  C.  544,  546,  547  (construed);  77  P.  477  (construed),  549 
(cited  in  dls.  op.). 

As  to  efFect  of  irregularities  in  conduct  of  election,  see  90  A.  S. 
72-89;    10   Encyc.  of  L.   W.   734,   737. 

As  to  what  irregularities  will  avoid  elections,  see  90  A.  S. 
46-92. 

I  Ills.  WHEN  NOT  TO.  When  any  elecUon  held  for  an 
office  exercised  in  and  for  a  county  is  contested  on  account 
of  any  malconduct  on  the  part  of  tbe  board  of  judges  of  any 
township  election,  or  any  member  thereof,  the  election  can- 
not be  annulled  and  set  aside  upon  any  proof  thereof,  unless 
the  rejection  of  the  vote  of  such  township,  or  townships, 
would  change  the  result  as  to  such  office  in  the  remaining 
vote  of  the  county. 

History  I     Enacted  March   11,   1872. 

See  -Kerr's  Cyc.  C.  C.  P.  for  26  pars,  annotation. 
114   C.    95,    96,    45    P.    1038    (referred    to);    129   C.    325,    327,    61 
P.  1076  (referred  to). 
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•As  to  countlnsr  and  rejection  of  ballots,  see  Kerr's  Cyc.  Pol. 
C.  S1311  and  note  pars.  6-30. 

As  to  evidence  to  explain  ambfg'uitieR  in  ballots.  Hce  10  A.  S. 
317-322. 

As  to  wliat  irregularities  will  avoid  elpctions,  neo  90  A.  S. 
46-92. 


Sllll^  PBOCECDINGS  ON  CONTEST.  When  an  elector 
contests  the  right  of  any  person  declared  elected  to  such 
office  he  must  file  with  the  county  clerk  a  written  statement 
setting  forth  specifically: 

1.  The  name  of  the  party  contesting  such  election  and  that 
he  is  an  elector  of  the  district,  county  or  township,  as  the 
case  may  be,  in  which  such  election  was  held. 

2.  The  name  of  the  person  whose  right  to  the  office  is  con- 
tested. 

3.  The  office. 

4.  The  particular  grounds  of  such  contest. 

Such  statement  must  be  verified  by  the  contesting  party 
as  provided  by  section  four  hundred  and  forty-six  of  this 
code,  and  must  be  filed  within  thirty  days  after  the  declara- 
tion of  the  result  of  the  election  by  the  body  canvassing  the 
returns  thereof,  except  in  cases  where  the  contest  Is  brought 
on  any  of  the  grounds  mentioned  in  subdivision  three  of  sec- 
tion one  thousand  one  hundred  and  eleven,  when  it  must  be 
brought  within  six  months  after  the  declaration  of  the  result 
of  the  election  by  the  body  canvassing  the  returns  thereof. 

HlAtoryi  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  185,  act 
held  unconstitutional,  see  history,  f  5  ante;  amended  March  19, 
1907,  Stats,  and  Amdts.  1907,  p.  642,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  477;  also  amended  March  23,  1907.  Stats,  and  Amdts. 
1907,  p.  912  [the  latter  act  simply  omits  the  comma  follow- 
ing? the  words  "he  must"  in  second  line],  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  477;  March  25,  1909,  Stats,  and  Amdts.  1909, 
ch.  409. 

See   Kerr*8  Cyc.  C.   C.   P.   for   19  pars,  annotation. 
46   C.  398,   403    (cited);   58  C.   198,   207.   208    (construed);    66   C. 
58.  59,  2  P.  737  (cited);  111  C.  129,  180,  43  P.  588   (referred  to); 
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as  to  computation  ot  time);  129  C.  825,  827,  61  P.  1076  (referred 
to);  136  C.  8,  4,  68  P.  Ill  (referred  to  as  to  computation  of 
time):  136  C.  265,  277,  68  P.  821  (referred  to);  142  C  501,  504, 
77  P.  1101   (cited);  145  C.  320,  825,  78  P.  626  (referred  to). 

As  to  computation  of  time  In  which  act  is  to  be  done,  »ee 
Kerr's  Cyc  C.  C.  P.  $12  and  note. 

§1117.    STATEMEHT  OF  CAUSE  OF  CONTEST.     WANT 

OF  FORM  HOT  TO  TITIATE.    No  statement  of  the  grounds 

of  contest  will  be  rejected,  nor  the  proceedings  dismissed  by 

any  court  for  want  of  form,  if  the  grounds  of  contest  are 

alleged  with  such  certainty  as  will  advise  the  defendant  of 

the  particular  proceeding  or  cause  for  which  such  election  is 

contested. 

History  I     Enacted  March  11.  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

114  C.  95,  »«,  45  P.  1033  (referred  to):  129  C.  325,  327.  61  P. 
1076  (referred  to);  141  C.  268,  275,  74  P.  841  (referred  to):  143 
a  19.  21,  76  P.  708  (referred  to):  143  C.  484,  485,  77  P.  410 
(referred  to);  145  C.  315,  318,  78  P.  884  (cited):  1  C.  A.  298. 
300,  82  P.  348   (referred  to). 

una  SUFEBIOB  JUDGE  TO  HOLD  SPECIAL  SESSION 
FOB  TBIAL  OF.  Upon  the  statement  being  filed,  the  county 
clerk  must  inform  the  superior  court  of  the  county  thereof, 
which  shall  thereupon  set  some  day  to  be  named  by  it,  not 
less  than  ten  nor  more  than  twenty  days  from  the  date  of 
such  order,  to  hear  and  determine  such  contested  election. 

History t  Bnacted  March  11,  1872;  amended  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  75:  amended  March  18,  1907. 
Stats,  and  Amdts.  1907,  p.  564,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.   477.     See  §  1118[a]   post. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

114  C.  95,  96,  45  P.  1033  (referred  to);  119  C.  613,  614,  616,  51 
P.  947  (cited);  129  C.  325,  327.  61  P.  1076  (referred  to):  143  C. 
19,  21,  76  P.  708  (construed). 

$1118[a].  SAME.  Within  five  days  after  the  end  of  the 
time  allowed  for  filing  such  statements  the  county  clerk  must 
notify  the  superior  court  of  the  county  or  city  and  county  of 
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The  Murt  shall  therenpsD  vrder  a  sp«chU 

m  some  day  to  be  named  hj  >t,  not  less 
Jian  twenty  days  from  tbe  date  of  Bucb 
slon  tbe  ballots  shall  be  opened  and  a 
!  presence  ot  all  the  parties,  of  tbe  rotes 
B  candidates  In  all  contests  where  It 
.tements  filed  that  a  recovnt  Is  necessary 
ninatioD  ot  sucli  contest  or  coateats, 
ADtlnne  l>  special  Msslon  to  hear  aad 
sBies  arising  in  such  contested  elections 
after  the  submission  thereof,  the  court 
;t  ot  tact  and  coDclualons  oi  law  and 
Immediately  thereafter  Judgment  thereon  shall  be  entered. 


ante. 

i  1119.    CLERK  TO  ISSUE  CITATIOIT  TO  BESPOITDENT. 

Tbe  clerk  shall  thereupon  iaaue  a  citation  tor  the  person, 
whose  right  to  tbe  office  Is  contested,  to  appear  at  the  time 
and  place  specified  In  the  order,  which  citation  must  be 
delivered  to  the  sheriff,  and  served  either  upon  the  party  In 
person,  or.  If  he  cannot  be  found,  by  leaving  a  copy  thereof 
at  the  honse  where  he  last  resided,  at  least  five  days  before 
the  time  so  specified. 


11)76  (rpf^rred  to);  1  C.  A.  S9S.  30].  83  P.  34S   (referred  to). 

UI».  fflTNBSSeS,  ATTENDANCE  OF,  HOW  EN- 
FOBCED.  The  clerk  must  issne  subpoenas  for  witnesses  at 
the  request  ot  either  party,  which  must  be  served  as  other 
Bubpnenas;  and  the  superior  court  shall  have  full  power  to 

iasue  atlachnieiils  to  compel  the  attendance  ot  witnesses  who 
liave  been  subptenaed  to  attend. 

872:    amended    Aiirit    IE,    ISSO. 
I.  76. 
S40 
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114  C.  95,  d$,  46  P.  10S8  (referred  to);  129  C.  826.  327,  61  P. 
1076   (referred  to). 

As  to  forfeiture  by  witness  for  dlsoboylng  subpoena,  sot» 
Kerr's  Cyc.  C.  C.  P.   S  1992  and  note. 

As  to  how  conceajed  witness  may  be  compelled  to  attend, 
see  post   f  1988. 

Ab  to  how  disobedience  to  subpoena,  or  to  answer  as  a 
witness,  is  punished,  see  Kerr's  Cyc.  C  C.  P.  f  1991  and  note. 

As  to  subpoenas  for  witnesses,  definition,  how  issued,  and 
how  served,  see  Kerr's  Cyc.  C.  C.  P.  H  1985-1987  and  notes. 

As  to  when  witness  Is  compelled  to  attend,  see  Kerr's  Cyc. 
C    C.  P.  I  1989  and  note. 

That  person  present  may  be  compelled  to  testify,  see  Kerr's 
Cyc.  C.  C.  P.  5  1990  and  note. 

That  warrant  may  issue  to  bringr  witness,  see  Kerr's  Cyc. 
C.  C.  P.  I  1998  and  note. 

m  y 

S  112L    POWER  OF  COUBT.    ABJOUBNMENT  OF  COUBT. 

The  court  must  meet  at  the  time  and  place  designated,  to 
determine  such  contested  election,  and  shall  have  all  the 
powers  necessary  to  the  determination  thereof.  It  may 
adjourn  from  day  to  day  until  such  trial  is  ended,  and  may 
also  continue  the  trial,  before  its  commencement,  for  any 
time  not  exceeding  twenty  days,  for  good  cause  shown  by 
either  party  upon  affidavit,  at  the  costs  of  the  party  applying 
for  such  continuance. 

Htatoryt     Bnacted  March   11,   1872. 

See  Kerr's  Cyc.  C  C.  P.  for  3  pars,  annotation. 

114  C.  95,  96,  45  P.  1033  (referred  to):  119  C.  613.  614.  617,  51  P. 
947    (referred  to);  129  C.  325,  327,  61  P.   1076    (referred  to). 

As  to  judicial  days,  see  Kerr's  Cyc.  C.  C.  P.  §§133-135  and 
notes. 

5  1122-  KULES  TO  GOVERN  COURT  IK  TRIAL  OF  CON- 
TEST.  The  court  must  be  governed,  in  the  trial  and  determina- 
tion of  such  contested  election,  by  the  rules  of  law  and  evidence 
governing  the  determination  of  questions  of  law  and  fact,  so 
far  as  the  same  may  foe  applicable;  and  may  dismiss  the  pro- 
ceedings if  the  statement  of  the  cause  or  causes  of  the  con- 
test is  [in]  sufficient,  or  for  want  ofi  prosecution.  After  hear- 
fBg  the  proofs  asd  allegations  of  the  parties,  the  court  must 
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SllSS.  COUBT  MAY  DECLARE  WHO  WAS  ELECTED. 

If  in  any  such  case  it  appears  that  another  person  than  the 
one  returned  has  the  highest  number  of  legal  votes,  the 
court  must  declare  such  person  elected.  The  person  declared 
elected  by  the  superior  court  shall  be  entitled  to  a  certificate 
of  election;  and,  if  a  certificate  has  not  already  been  issued 
to  him,  the  county  clerk  must  immediately  make  out  and 
deliver  to  suish  person  a  certificate  of  election  signed  by  him, 
and  authenticated  with  the  seal  of  the  superior  court.  If  the 
elerfc  has  fssved  any  certificate  for  the  same  office  to  any 
other  pereon  than  the  one  declared  elected  by  the  court,  such 
certificate  shall  be  annulled  by  the  judgment. 

[Saying  elanse.]  Sec.  3.  None  of  the  provisions  of  this  act 
shall  be  held  to  apply  to  any  pending  contest  or  any  contest 
in  which  the  decision  of  the  superior  court  shall  have  b^en 
rendered  prior  to  the  passage  of  this  act. 

Mlatoryi  Enacted  March  11,  1872;  amended  March  19,  1907, 
Stats,  and  Amdts.  1907,  p.  649,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.   477. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

114  C.  95,  96,  45  P.  1038  (referred  to):  128  C.  288,  284,  60  P. 
860  (construed  with  H  1111»  1114);  129  C.  825,  327,  61  P.  1076  (re- 
ferred to);  140  C.  648,  651,  74  P.  145  (cited):  141  C.  412,  416,  74 
P.   1026  (cited);  141  C.  568,  661,  563,  75  P.  182   (cited). 

As  to  effect  of  fnellgriblllty  of  candidate  receiving  Mg'liest 
number  of  votes  on  election,  see  52  A.  D.  151,  153:  12  A.  R. 
341,   342. 


§1124.  FEES  OF  OFFICERS  AND  WITNESSES.  [Re- 
pealed.] 

Hbitoryi  ^Enacted  March  11,  1872;  repealed  April  15,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  76;  added  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  185, 
act  held  unconstitutional,  see  history,  |  5  ante. 

114  C.  95,  96,  45  P.  1033  (referred  to);  129  C.  325,  327,  61  P. 
1076   (referred  to). 
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CASE  OF  TIE  TOTE,  WHO  HAT  CONTEST. 

dy  canvaaslDg  the  returne  ol  any  aucfa  «)ec- 
.  no  person  has  received  tbe  highest  number 
ir  that  particul&r  offlce,  any  elector  of  the 
lUDty.  city  or  political  subdivision  of  either,  in 
iB  to  be  exercised  may,  wlthla  twenty  days 
'atlon,  contest  the  B&me  by  flllnK  with  tbe 
tHtement  setting  forth  the  matters  stated  in 
three  and  lour  ol  section  eleven  hundred 
also  the  names  o(  the  persona  shown  by 
to  have  receired  the  highest  and  equal 
which  statement  must  be  verified. 
A  citation  must  thereupon  be  issued  to 
such  of  Bald  persDDH  receiving  an  equal 
as  are  not  contestants  as  provided  In  eec- 
'ed  and  nineteen. 

ifiiO  Thereupon  like  proceedings  must  be 
ded  In  this  title  Tor  contesting  the  right  of 
I  elected:  and  all  the  provisions  of  this  title 
)le  thereto  must  govern  in  such  proceedings. 
lared  elected.]  it  the  court  finds  that  Bome 
'ed  the  highest  number  of  votes  such  person 

led  Maroh  19.  1»07.  Slate,  and  Amdta.  1907, 
:h.  and  Amdts.  I90e-T,  p.  47S  ||  1121|.  A  slmt- 
cted  Maroli   23,   190T,  given  below  hb  |  1124[hl. 

IE.  Whenever  the  liody  canvassing  the  re- 
Lch  election  declares  that  no  person  has 
est  number  of  vote«  given  for  that  particular 
r  of  the  county,  city  and  county,  city'  or 
ion  of  either.  In  which  such  oOlce  Is  to  be 
within  twenty  days  after  auch  declaration. 

by  filing  with  tlie  cennty  clerk  a  wrlttei 
g    forth    specifically    the    matters    stated    In 

three  and  four  of  section  eleven  hundred 
leo  the  names  of  the  persons  shown  by  such 
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declaration  to  haye  received  an  equal  number  of  votes;  which 
statement  must  be  verified  as  provided  in  said  section  eleven 
hundred  and  fifteen.  A  citation  must  thereupon  be  issued 
for  and  served  upon  the  persons  so  declared  to  have  received 
an  equal  number  of  votes,  as  provided  in  section  eleven  hun- 
dred and  nineteen,  unless  one  of  such  persons  is  the  con- 
testant, in  which  case  the  citation  need  not  be  issued  for  or 
served  upon  him.  Thereupon  like  proceedings  must  be  had 
as  are  provided  in  this  title  for  contesting  the  right  of  a 
person  declared  elected;  and  all  the  provisions  of  this  title, 
so  far  as  applicable  thereto,  must  govern  in  such  proceed- 
ings. 

'Hiutoryt  Enactment  of  March  28,  1907,  BtatB.  and  Amdts.  1907, 
p.  913.  Kerr's  Stats,  and  Amdts.  1906-7,  p.  478  E|1124a].  A 
similar  provision  was  enacted  March  19,  1907,  given  herein  as 
I  1124[al. 

§  1125.  COSTS.  If  the  proceedings  are  dismissed  for  in- 
sufficiency, or  for  want  of  prosecution,  or  the  election  is  by 
the  court  confirmed,  judgment  must  be  rendered  against  the 
party  contesting  such  election,  for  costs,  in  favor  of  the 
party  whose  election  was  contested;  but  II  the  election  is 
ammlled  or  set  aside,  judgment  for  costs  must  be  rendered 
against  the  party  whose  election  was  contested,  in  favor  of 
the  party  contesting  the  same;  provided,  that  where  two  or 
more  contested  elections  are  joined  for  the  purpose  of  recount- 
ing votes  as  in  this  title  provided,  the  costs  shall  be  appor- 
tioned among  the  parties  in  the  discretion  of  the  court. 
Primarily  each  party  Is  liable  for  the  costs  created  by  himself, 
to  the  ofiicers  and  ^tnesses  entitled  thereto,  which  may  be 
collected  in  the  same  manner  as  similar  costs  are  collected  in 
other  cases. 

Mimtoryt  Enacted  March  11.  1872;  amended  April  15,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  75:  amended  March  19,  1907, 
Stats,  and  Amdts.  1907,  p.  643,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.    479. 

See  Kerr's  Cyc.  C.  C   P.   for  7  pars,  annotation. 
65    C.    285.    286,    3   P.    895,    896    (construed);    114    C.    95.    96.    45 
P    1033   (referred  to);   127  C.  31,  33.   69  P.   200   (construed);   129 
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I):  141  c  m.  &1S.  ;;  p.  47' 

154.  03  P.  1D60,   lOSl    (Judc- 
Ith  the  statute). 
Cyc.  C.  C.  P.  IIIDZI   at  >eq. 

T,  see   Kerr's   Cyc.   C.   C    P. 

luat  be  allowed  of  coursp  In 
P.  110=5  and  note. 
edliiKB  ar«  entitled   to   costs 
•.  C.  C.  P.  110=1  and  note. 


y.  aggrieved  by  the  ]udg- 
refrom  to  the  district  court 
peal  thereto  from  the  supe- 
he  pendency  of  proceedings 
nation  of  such  proceed fngs, 
he  superior  court  shKll  be 
9r  &B  If  no  Appeal  had  been 
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ELECTION  VOID— WHEN.  |i  1126[a],tl27 


SI  126 [a].  SAME.  Either  party  aggrieved  by  the  judg- 
ment of  the  court  may,  within  thirty  days  after  notice  of  the 
entry  thereof,  appeal  therefrom  to  the  supreme  court,  as  in 
other  cases  of  appeal  thereto  from  the  superior  court. 

mmtorjt  Amendment  to  i  1126  of  March  23,  1907,  Stats,  and 
Amdts.  1907,  p.  913,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  479. 
An  amendment  by  a  different  provision  March  19,  1907,  given 
above   as   1 1126. 

f  1127.    WHEN  ELECTION  VOID  AND  OFFICE  VACANT. 

Whenever  an  election  is  annulled,  or  set  aside  by  the  Judg- 
ment of  the  superior  court,  and  no  appeal  has  been  taken 
within  ten  days  thereafter,  the  commission,  if  any  has  issued, 
is  void,  and  the  office  vacant. 

Hlstoryt  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  76. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

Ill  C.  419,  420,  44  P.  162  (referred  to);  114  C.  95,  96,  45  P. 
1033  (referred  to);  129  C.  325,  327,  61  P.  1076  (referred  to); 
134  C.  151,  152,  66  P.  200,  366  (referred  to);  148  C.  13,  14,  15, 
16,  17,  82  P.  421  (applied);  151  C.  162.  166.  169,  90  P.  524  (cited); 
1  C.  A.  298.  300,  82  P.  343  (applied);  2  C.  A.  570,  573,  84  P.  293 
(applied). 

As  to  what  will  avoid  elections,  see  90  A.  S.  46-92. 
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TITLE  m. 

OF    SUMMARY    PROCEEDINGS. 

Chapter  I.     Confession    of    Judgment    without    Action,    f|  1132- 

1135. 
IL     Submitting  a   Controversy   without  Action,    f|  1188- 

1140. 
IIL     Discharge  of  Persons  Imprisoned  on  Civil  Process, 

if  1143-1154. 
IV.     Summary  Proceedings  for  Obtaining  Possession   of 
Real  Property  In  Certain  Cases.  {{  1159-1179. 


CHAPTER    I. 

CONFESSION    OF    JUDGMENT    WITHOUT    ACTION. 

S  1132.     Judgment  may  be  confessed  for  debt  due  or  contingent 

liability. 
1 1133.     Statement  in  writing  and  form  thereof. 
f  1134.     Filing  statement  and  entering  Judgment. 
I  1135.     How,  in  Justices'  courts. 


§1182.  JUDGMENT  MAY  BE  CONFESSED  FOB  DEBT 
DUE  OB  CONTINGENT  LIABILITY.  A  judgment  by  con- 
fession may  be  entered  without  action,  either  for  money  due 
or  to  become  due,  or  to  secure  any  person  against  contingent 
liability  on  behalf  of  the  defendant,  or  both,  in  the  manner 
prescribed  by  this  chapter.  Such  judgment  may  be  entered 
in  any  court  having  jurisdiction  for  like  amounts. 


History  I    Enacted     March     11,     1872. 
Practice  Act,  last  sentence  added. 


re-enactment     of     S  374 


See  Kerr's  Cyc.   C.   C.   P.   for   3   pars,  annotation. 

Code  section. — 134  C.   664,  672,  66  P.  953    (referred  to). 

Practice  Act  §874. — 18  C.   576,   581,  582    (construed). 

As  to  civil  Jurisdiction  to  take  and  enter  judgment  for  re- 
covery of  money  on  confession  of  defendant,  see  Kerr's  Cyc. 
C.    C.    P.    I  112    subd.    6    and    note. 
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IB  OF  CIVIL.  PROCRDITRE.        [PUII.TILIH. 

March  11,  1872,  re-«nactmeDt  of  |  tit  Prac- 
by  Code  Com  mi  salon.  Act  M&rch  a.  1901, 
100-1,  p.  1S6,  act  held  unconatltutlonal.  Bse 


JUSTICES*  COURTS.    Id  a  JuBttce'a  court, 
as  autborlt7  to  enter  the  judgment,  tbe 

led  with  the  Justice,  who  must  thereupon 
a  Judgment  of  his  court  for  tbe  amount 
ee  dollars  costs.  If  a  transcript  ot'BOch 
'itb  the  county  clerk,  a  copy  of  the  state - 
with  it 
rri     Unacted  Uarch  II.  1872. 


.  P.   S  112  aulid.  S  ii 


CHAPTER    II. 

CONTROVERSY    WITHOUT    ACTION.    * 

,  how   submllted  without  action. 

n,  as  In  other  cases,  but  without  coats  prior 

of  trial. 

lay   be  enforced  Or  appealed   from  M  In  an 


FEBSY,    HOW    SUBMITTED    WITHOUT 

o  a  question  In  difference,  which  might  be 
II  action,  may,  without  action,  agree  upon 
the  facts  upon  which  the  controversy 
nt  a  suhmisslon  of  the  same  to  any  court 
urlsdlction  R  an  action  had  been  brought; 
,  by  alBdavlt,  that  the  controversy  1b  real 
s  In  good  faith,  to  determine  the  rights  of 
8G0 


If  11*0,  1143  CODE  OF  CIVIL  PR. 

i  1140.    JUDGMENT  MAT  BE  ES 
»'B«M  AS  IN  AS  ACTIOS.    The  Jud 

the  Bame  manner  as  If  It  had  been 
ts  la  tb«  same  manner  subject  to  i 

Hlalam     Enacted  March   11.  1872,  i 
lice  Act. 


CHAPTER   1 

DISCHARGE  OF  PKRSONS  IMPRISl! 

I1H3. 

PerBonn  conflned  may  be  diB 

11144. 

Notice  of  application. 

11148. 

EianilnatioQ  before  Judge. 

InterrogatorleB  may   be  In    » 

1  1148. 

Oath   to  be  admlniatered. 

HUB. 

Order  of  dlscliarKe. 

11150. 

If  not  aiBcharKod,  prisoner  ii 

niBi. 

Discharge  Una]. 

<  11G2. 

JudKment  remalnB  In  force. 

not  thereafter  he  liable  to 

1  1IK4. 

PlBlntUr  to  advance  funds   fi 

S 1148.    PERSONS.  CONHNED    ] 

Any  person  conflned  Id  jail,  on  an  e 

ment  rendered  In  a  civil  action,  mm 

Upon  the  conditions  in  thia  chapter 

Hlatorri      Enacted  Ha 

Spf    K.-rr'B   Cyc.   C.   C.    P.    for   B    pai 

TS    C,    58(1.    SSI,    582,    17    P.    898,    69S 

T»   C.   215,  21«,   21   P.   742,   743    (roterri 


)rcibi.e:  entry.  f]i59 

S.  no.  U3.  11  P.  8G8,  869  (referred  to): 
».  144,  14G  (referred  to);  S3  C.  98,  100. 
d);  107  C.  298,  301,  40  P.  422  (referred 
1048  (referred  to);  138  C.  415,  120,  71  P. 
;,  i7g,  282.  8G  P.  715  (applied):  4  C.  A. 
lied), 
awful  detainer,  aee  Kerr'a  Cyc.  C.  C.  P. 

IT   to   expel   occupant   of   land,   and   his 
ES-368. 

A.   S,    84S. 


lly,   see    Kprr's   Cyc.   C.    C.    P,    »  flBI 

ce,    see    Kerr's   Cyc.   C.   C.    P.    1  11«2 

red    In    forclbltf    entry    or    detainer, 

biB  entry,  see   18   A.  D.    139-148. 

1    la  neceBsary   tu   render  entry   tore 


f    aefend    sull,    are    Kerr's 
Jlord    to    make.— See    8 


niawtui    detainer- 


dlBpoBHesBlon    In    action     of, — 8ee 

ts   of.— See    2i   Cent.   DIE-   enl.    i:71, 

i-BBlly  of.— 8^e   pnsl   (1182,   note. 

1164.    iiute. 

ini-t  wimm  ac(l..il  may  be  br.-llBHt.— 


illGl  C'OliE  OF  CIVIL 

of  rent,  and  three  days'  notice, 
formance  of  snch  condlttons  or 
of  the  propert7,  shall  have  be 
there  Is  a  Rublenant  In  actual 
also,  upon  such  subtenant.  W|i 
vice  of  the  notice,  the  tenant, 
occuiiatlon  of  the  prerolseH,  or 
or  other  person  Interested  in  i 
the  conditions  or  covenants  of 
lated  rent,  as  the  case  may  be 
frum  torleiture;  provided,  If  t 
ot  the  lease,  violated  by  the  lee 
formed,  then  no  notice,  as  taa 
given  to  said  lessee  or  bis  su 
formance  of  the  violated  condltl 

A  tmanl  may  Ulte  proceeding 

la  this  chapter,  to  obtain  possi 
a  subtenant.  In  case  of  his  unlai 
underlet  to  him. 

4.  [Assisulng,  subletting,  or  • 

ant  or  Bubtenant  aselgnlng  or  si 
upon  the  demised  premises,  c< 
covenants  of  his  leaae,  thereby 
landlord,  or  his  successor  In 
three  (lays'  notice  to  quit  upon 
session,  be  entitled  to  restltutl 
mised  premises  under  the  proT 

HlHtoryi  Enacted  March  11. 
Code  Amdta.  1873-4,  p.  S«;  MarF 
11.    101:   April    1,    187S.    Code    Aindl 


iimend«d    by    Code    Cur 


WFt'L   ORT-AINER.  Illfil 

'.  tor  SO  pars,  annotation, 
;  to):  R6  C.  lis,  n»,  ISO  (construed): 
»:  fi3  C.  47.  19  (ooootrufrtl:  118  C.  51, 
8.  69  (coiiBlrui-cl) :  4  P.  411  (rpferrfrt 
HI  (rnnBtt-in-cl  1 :  fiR  C.  SOB,  Sfiii,  9  P. 
C.  !I3G,  ESS.  l:;  p.  GIS.  AIR  Ircfprrpil 
gS2  (L-oiiHtruei]);  Si  C.  420,  422,  24  P. 
^  59S.  59T.  ZS  P.  45  (construed);  33  P. 
O.  422.  425,  13  P.  72S  (construed);  lOS 
■ferred   to):    107   C.    107,    Hi.    40    P.    Ill 

0  (referred  to):  132  C.  1S3,  ISB.  64  P. 
tt3.  (OE.  70  P.  667  (referred  to):  138 
inBlrued);  138  C,  281,  2B4,  71  P.  440 
ir.g,  659,  680,  73  P.  449  (conntnicd) ;  141 
onstrui-d):  145  C.  55B,  557.  79  P.  64 
tt».  S2   P.   85,   88    (construed);    1   C.   A. 

I— what  notice  Is  required):  4  C.  A. 
— applied). 

wtul,   see   8  W.  ft  P.  7189. 
pon  Hffht  of  landlord  to  re-enter,  or 

to  recover  posspsslon,  see  Kerr's  Cyc, 

In  computation  of  time  <n  proceedlnKx 
llstraln  for  rent,  see  49  L,  183,  239,  :i40. 
-entry  Is  to  be  made,  see  Kerr"B  Cyi: 

ord   to  tena.nt   for  forcible  espulalon, 

days'  oolite  nliert  right  of  re-entry 
r's  Cyc,  C.  C,  P.  f  1162  and  note  piir,  3, 
,    nee    Kerr's   (Tvr.   C.   C.    P.    (1164   and 

1  In  forcible  entry  or  detainer,  see 
'2   and    note. 

wblth  may  he  hrou^lit  by  or  rigralnHI 
nrs.  Bee  Kerr's  Cyc,  C.  C,  P.  (  1.182  and 

■nd   notice   to   quit,  see   Kerr'a   Cye.  C. 

4-10. 

nay  do  tn  talte  possession  of  his  land, 

enter  after   termination   of   lease,   se<- 

be    Klven    in    evidence    in    action    or 
ul   detainer,  Bee  77   A.    D.    652-557. 
letalncr   can    he    mnintained    hy    "sui- 
!ord,    see    Kerr's   (Jyc.   C.    C.    P.    111(1, 
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when  It  appears  t1 
or  appearing  Id  t> 
irged.  Jadgment  mi 
udant  has  b«cftiii« 
,  after  the  aerrice 
t  section  eleven  hi 
B  tenant  of  the  p 
:  served  on  each  a 
action.  Id  ckm  a 
t,  her  coverture  a 
r  husband  be  not  Jc 
sole  trader,  an  e) 
It  again  at  her  car 
e  premlaea  at  the  ( 
ho  flMter  the  pren 
ment  of  the  suit,  i 
e  as  if  he  or  tbey 


irtea  March  II.  18 
S78-1,  p.  S48;  Marcl 
by  Code  Commlisli 


yc.  C.  C.  : 
16.  437.  55 
i— Oencral 


r-B  Cyc.  C.  C.  P.  (  1 

1TIE8  fiENERALLl 

Ion  the  provisions 

ties  to  civil  action! 

fllalsrrr     Hnacted  I 

y<:  C.  C.  i:  f.ir  8  ji 
—Generally,  s.^c  an 
flnnt,  see  Kprr's  C: 
.    5i  anJ    I  1164   an.l 


H  11*0,  1143  CODE  OF  CIVIL  PROCEDURE.        [Pt.III.Tlt.IIl. 

i  1140.  JUDOHENT  MAT  BE  ENFOMCED  OB  IPPEALED 
FBOM  A8  IIS'  A?i  ACTION.  The  ludgment  may  be  enforced  Id 
the  same  manner  as  If  it  had  been  rendered  In  an  action,  and 
Ib  in  the  same  manner  subject  to  appeal. 

Hl»t»rr>     Enacted  March   11.  18TS.  re-enactment  o(  I  aTS  Prac- 

e«  C,  284.  285.  »  P.  173  (referred  to):  88  C.  107,  40S,  2fi  R 
6116   (referred  to);   185  C.  612.  51S.  6T  P.  973    (applled). 

An  to  linw  many  Judgnifntft.  and  others,  are  enrorced,  see 
Kerr'H  Cyc.  C.  C.   I'.   I  «84  and  nolp. 

Ah  to  who  may  appeal,  aef  Kerr's  Cyc.  a  C.  P.  (  S3G  and  notu. 


CHAPTER   III. 

DISfHARGR  OF  PERSONS  IMPRISONED  ON  CIVIL  PROCESS. 

I  1H3.  Persons  confined  may  he  dlsoharffed. 

~  II44.  Notice  of  application. 

1145.  Service  of  notice. 

f  114S.  Examination  before  Judse. 

1147.  Interrogatories  mav  be  in   nrltiiiK- 

11148.  Oath  to  b«  ad  ml  Piste  red. 

1149.  Order  of  dlscliarKe. 

1150.  If  not  dlscharKed,  prisoner  may  again  apply,  nlien. 

1151.  Discharge  Una). 

1152.  Judgment  remains  in  force. 

1153.  Plaintiff  may  order  discharge  of  the  prisoner,  who  shall 

not  thereafter  he  liable  Co  imprisonment  for  the  same 
cause  of  action. 
I  1154,      PlatntifT  to  advance  funds   for  Bupport  of  prisoner. 

S IHS.    FEBSONS.  CONFINED    MAY    BE    DI8CHABGED. 

Any  person  confined  Id  Jail,  on  an  execution  Issued  on  a  Judg- 
ment rendered  In  a  civil  action,  must  be  discharged  therefrom 
upon  the  conditions  In  this  chapter  specifled. 

HUlvm      Enacted  March    11,    1S72. 

Spp   Kcrr-B  Cyc.   C.   C.    P.   for   6    pars.   Jinnotntlon. 
75    C.    aSO,    RSI.    5f>2.    IT    P.    698.    699    IcnnstruM    and    applied); 
Tn  C.   215,  216,   21   P.   742,   743    (referred  to). 
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Ch.  III.3  NOTICB-EXAMINATION.  S|  1144-1147 

S  114i.  KOTIGE  Of  APPUGATIOH.  Such  person  must 
caiuae  a  notice  in  writing  to  be  given  to  the  plaintiff*  his 
agent,  or  attorney,  that  at  a  certain  time  and  place  he  will 
apply  to  a  judge  of  the  superior  court  of  the_  county  in  which 
such  person  may  be  confined,  for  the  purpose  of  obtaining 
a  discharge  from  his  imprisonment. 

Illiifor7s  Enacted  March  11,  1872;  amended  April  16,  1880. 
Code  Amdts.   1880    (C.  C.  P.  pt.)>  p.   114. 

A8  to  construction  of  section,  see  Kerr's  C.  C.  P.  §  1143 
and  note. 

As  to  how  notice  and  papers  are  to  be  served,  see  Kerr's 
Cyc.  C.  C.  P.  S  1010  et  seq.  and  notes. 

That  real  party  in  interest  must  be  named,  and  served  with 
notice,  and  other  papers,  at  his  residence,  or  through  post- 
ofBcc,  see   Kerr's  Cyc.   C.   C.   P.   J  1011   and   note. 

11145.  SEBTICE  OF  NOTICE.  Such  notice  must  be 
served  upon  the  plaintiff,  his  agent,  or  attorney,  one  day 
at  least  before  the  hearing  of  the  application. 

History  I     Enacted  March   11,   1872. 

As  to  service  on  non-residents,  see  Kerr's  Cyc.  C.  C.  P.  (  1015 
and   note. 

IlliC  EXAMINATION  BEFORE  JUDGE.  At  the  time 
and  place  specified  in  the  notice,  such  person  must  be  taken 
before  such  Judge,  who  must  examine  him  under  oath  con- 
cerning his  estate  and  property  and  effects,  and  the  disposal 
thereof,  and  his  ability  to  pay  the  Judgment  for  which  he  is 
committed;  and  such  Judge  may  also  hear  any  other  legal 
and  pertinent  evidence  that  may  be  produced  by  the  debtor 
or  the  creditor. 

History  t     Enacted  March   11,  1872. 

As  to  construction  of  section,  see  Kerr's  Cyc.  C.  C.  P.  8  1143 
and  note. 

i  1147.    INTEBROOATOBIES  MAT  KE  IN  WRITING.    The 

plaintiff  in  the  action  may,  upon  such  examination,  propose 
to  the  prisoner  any  interrogatories  pertinent  to  the  inquiry, 

853 


II  J171,  1172  rODE  OP  CIVIL  PHOCBnURB.        [Pt.III.Tit.I 

Ah  to  veriA^tlDii  ot  pli^aillnKS,  see  K 


Hi;i.    TRIAL  ay  JOBY.     Whene 

presented  by  the  pleadings,  It  must  be 
such  jury  be  waived  as  In  other  cas 
formed  In  the  same  manner  as  other 
in  which  the  action  is  pending, 

Hlmtom  Enacted  March  11,  1872;  s 
Code  AmdtH.  1SJ3-1,  p.  3)9;  March  »,  IB 

As  to  formation  of  Jury,  sea  Kerr's 
II nd  note. 

Ab  to  trial  by  Jury,  see  Kerr's  Cyc 
notes. 

Same— When  and  how  waived.— See  I 
and  note. 

Aa  tci  trials  In  Justices'  courls,  see  K. 
SK7    and   notes. 

iBBue  u(  fact,  liow  raised.— See  Kei 
una   notes. 

i  1172.  SHOWING  KEQUIKED  OF 
IBLE  EMHY  OR  DETAINEB.     OF 

trial  of  any  proceeding  [or  any  torcili 
tainer,  the  plalntlB  shall  only  be  requl 
to  the  forcible  entry  or  forcible  detal 
he  was  peaceably  In  tbe  actual  possoi 
forcible  entry,  or  was  entitled  to  the  p 
the  forcible  detainer.  The  defeodi 
defense,  that  he  or  his  ancestors,  or 
such  premises  he  claims,  have  been 
thereof  tor  the  space  of  one  whole  ye 
the  commencement  of  the  proceeding: 
therein  Is  not  then  ended  or  determint 
a  bar  to  the  proceedings, 

Mlatoryi     Bnacled  Marcl 
86S 


(  1174  CODE  OF  CIVIL  PROCB 

the  Judge  muet  order  that  such  co 
amended  to  conform  to  such  proofs;  i 
be  made  without  any  Imposition  of  tt 
shall  be  permitted  upon  account  of  si 
the  defendant,  by  affidavit  filed,  shows 
the  court  good  cause  therefor. 

11,   ISTZ:   ar 
.   102. 


I  1174  and  note. 

!  1174.  VERDICT  AND  JUD6ME]< 
DECLARE.]  If,  upon  the  trial,  the  v 
If  the  case  be  tried  without  a  Jury,  tl: 
be  in  favor  of  the  plaintiff  and  againi 
ment  shall  be  entered  for  the  restitutio 
if  the  proceedings  be  for  an  unlawtui 
or  failure  to  perform  the  conditions 
lease  or  agreement  under  which  the  pp 
default  Id  the  payment  of  rent,  the  Judg 
the  forfeiture  of  such  lease  or  agreemi 

[Assessment  of  dauiages.]  The  Jur; 
proceediDK  be  tried  without  a  Jury, 
damages  occasioned  to  the  plaintiff  by 
liy  any  forcible  or  unlawful  detainer 
plaint  and  proved  on  the  trial,  and  fi 
rent  due,  if  the  alleged  unlawful  det 
in  the  payment  of  rent.  Judgment 
guilty  of  the  forcible  entry,  or  lorclbli 
may  be  entered  tn  the  discration  of  tt 
amount  ot  the  damages  and  rent  found 
the  amouut  so  found. 

[Execution,]     When  the  proceeding 
talner  after  default  In  the  payment  < 
STO 


tDICT  AND  JrnaifBa4T.  41174 

«lilch  the  reot  Is  payable  hma  not  br  Its 
utlon  npon  the  ladKmeDt  shall  not  be 
ration  of  five  days  after  the  entrr  of  the 
licb  time  the  tewuit,  or  anr  subtenant. 
'  the  term,  or  aur  other  party  Interested 
oar  pay  Into  coort,  for  the  landlord,  the 
as  rent,  with  Interest  thereon,  and  the 
;e3  foand  by  the  Jnrr  or  the  court  for  the 
id  the  costs  of  the  proceedings,  and  there- 
shall  be  satisfied  and  the  tenant  be  re- 

IpBeat]  but  If  payment  as  here  provided 
the  fire  dsre,  the  Judgment  may  be  en- 
amount,  and  for  the  possession  of  the 
ler  cases  the  Judgment  may  be  enforced 

Sec.  2.  This  act  shall  take  effect  and  be 
-  Its  passage. 

March  11,  1872;  KiDanded  Uarch  S4,  1BT4, 
p.  149;  amended  February  23,  Itol,  8Uti. 
IS.  Kerr-B  Stats,  and  Amdts.  I906-T,  p.  ISO. 

C.   P.    tor   SI   cars,   annotation, 
(construed);  90  C.   BOO,   bOl,  27  P.   ITS    (re- 

59S.  28  P.  <5  (referred  to);  33  P.  4",  449 
503.  56S,  B«  f.  130  (construed  with  H  333K. 
:  138  C.  381.  383.  71  P.  440  (clted>;  119  C. 
22  (construed):  141  C.  01*.  CS.  TG  P.  313, 
OE.  270.  82  P.  8S.  S7  (applied):  3  G.  A.  6S2. 
ilied—what    stipulation     should    be     dlsre- 


Is   to   be  awarded    to   plaintiff.    In    i 

P.  ISSO  and  note. 

I   pontaln.— See   Kerr's    Cyc.    C.    C.    : 


ilellned.— Se'-    Kerr's    ■ 
ni.d.— Sc>    Kerr-B   C)  c. 


II  1175,  1176  CX>DB  OF  CIVIL  PROC— 

That  damaa'pa  In  s.PtlonB  of  farrlble 
be  trebled,  m*  Kerr'o  Cyc.  C.  C.  P.  i  ' 

That  tenant  wilfully  holding  over  i 
rent,  see  Kerr's  Cyc.  C.  C.  |  334B  and 

Unlawful    detainer   defined. — See   Ke 


i  IKS.    TEBIFICATION   OF   COKl 

(repealed). 

UlBtoiTi  Bnactcd  March  11,  IBTt;  r 
■Ion,  Act  March  S,  1901.  Stata.  and  I 
held  unconsMtutlonal,  see  hlatory.  16 
I90T.  StKts.  and  Amdts.  ItOT,  p.  ISl, 
lflOfi-7,  p.  4S0.  Section  44«  atite,  aa 
answer  shall  be  verified:  section  IISI 
vldes    for    verification    of    complaint    li 

See  Kerr'a  Cyc.  C.  O.  P.  for  i  para 
59  C.  180,  481  (referred  to):  60  C.  312 
Ab  to  verlflcatlon  ol  pleadlnKa,  see 


i  I1T«.    EFFECT  OF  AN  APPEAL  I 

An  appeal  taken  by  the  derendant  sb 
upon  the  Judgment  anleas  the  Judge 
tbe  same  was  rendered  so  directs. 

Hlatoryi  Knacted  March  11,  IST2; 
Code    Amdts.    1880    (C.    C.    P.    pt.),    p. 

See   Kerr'B  Cyc.   C.  C.   P.   tor  10   pars 

71  C.  E3E,  536,  12  P.  51G.  El«  (const 
P.  aH2  (construed);  81  C,  222,  227,  IS  A. 
ntrued):  HE  C.  Oeo,  KBI,  «e2,  AT  P.  104! 
1(1.  IIS.  72  P.  922  (construed  on  appllc 
161  C.  »«,  »7,  SO  P.  187  (there  can  be 
a  jvdKment  of  reslltutton  In  an  acti 
unless  the  trial  Judtfe  so  directs). 

As    to    stay    of    proceedings,    see    Ke 


APPEIA  LB— FORFEITURE.  i)  1177-11' 

r.  BDLBS  OF  rOlCnCE.  Except  as  oU)«rwls«  pr< 
1  this  chapter  the  provieiooB  oC  part  two  of  this  coc 
tllcable  to  and  conBtitut«  tha  rules  ot  practice  tn  tt 
llnga  mentioned  in  this  chapter. 

BtetMTt     Enacted  Karoh    11.   1872. 
err's  Cyc.  C.  ^.  P.  tor  B  para.  annoUtion. 

59S,   5»8.    28   P,    IB    (conatrued). 

new  trials,  see  Kerr's  Cyc.  C.  C.  P.  11*56-863  and  note 
>an  II.— See  Kerr's  Cyc.  C.  C.  P.  H  807-1059  and  notta. 
Ins*  In  Juatlce'a  court  must  he  verified  unless  otheTWIi 
]   by   this  title. — Hee   Kerr'a  Cyc  C.  C.   P.   (SSI   subd. 


).  APPEALS,  HOW  TAKEN,  ETC.  Provisions  ol  pai 
this  code,  relative  to  new  trials  and  appeals,  exce] 
ir  as  they  are  Inconsistent  with  the  provisions  ot  th 
.  apply  to  the  proceedings  mentioned  In  this  chapter. 
nurtarri     Enacted  March  11,  1872. 

err's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

HndlnKB,  Be«  Kerr'a  Cyc.  C.  C.  P.  f  1177  and  note  pars.  2- 
new  trials,  see  Kerr's  Cyc.  C.  C.  P.  (I  85«-6«3  and  note 
who  may  appeal,  see  Kerr's  Cyc.  C.  C.  P.  I  9$«  and  note 

I.    BELIEF  AGAINST  FOBFEITUBE  OF  LEASE.    Tb 

lay  relieve  a  tenant  against  a  fortelture  of  a  leas 
itore  him  to  hiB  former  estate,  in  case  of  hardshi) 
application  tor  such  relief  Is  made  within  thirty  da) 
le  forfeiture  Is  declared  by  Ehe  Judgsient  of  the  cour 
Ided  in  section  one  thousand  one  hundred  and  seventj 

Ucatlon — By   wlioni   may  be  made.]     The  appllcatio 

made  by  a.  tenant  or  subtenant,  or  a  mortgagee  < 
m,  or  any  person  Interested  in  the  continuance  < 
m.  It  muBt  be  made  upon  petition,  setting  forth  lb 
;)on  which  the  relief  la  sought,  and  be  verlfled  by  tt 
iDt. 

!e  of  Ui«  application,  with  a  copy  of  the  petition,  mui 
ired  on  the  plaintiff  In  the  judgment,  who  may  appei 


11180  CODE  OF  cn 

and  contest  the  application.  In  do  case  e 
be  granted  except  on  condition  tbat  full  p 
or  full  performance  of  conditions  or  cove 
far  as  tbe  same  is  practicable,  be  made. 

Hlntorri  Enacted  Maich  2*.  18T4.  Code  / 
amended  March  9,  ISSO,  Code  Amdts.  18SD 
repealed  by  Code  CommlBBlon,  Act  March 
Amdts.    1900-1.   p.    ISB,   act   held   unconetlti 


TITLE  IV. 

OF  THE  ENFORCEMENT  OF 

Chapter  I.     Llena  In  Oeneral,  f  1180, 

II.      Llene  ol  Maohanlca  and  Others 
H 1183-12D3a. 
IIL    Certain    Llena    tor    aalarlea    a 

1208  [a]. 
IV.     Certain  Liens  upon   Animals.  I 


CHAPTER    I. 

LIENS  IN  QGNERAL. 

I  USD.      Definition    of    He 

i  1180.  DEFINITlOJf  OF  LIE!T.  A  lien 
upon  specific  property,  by  which  It  Is  ms 
l>erf()rDiance  of  an  act, 

nietarri      Enacted  March    J  I, 

See    Kerr'a   Cjc.   C.   C.    P.   tor    b   pars,   ann 

71  C.   72,  73,   12  P.  13    (cited):   115  C.    170, 

III   dlB.   op.):    134   C.    128,    131.   66   P.    1 7S    f<-ll< 

321.   86   P.  'iM    <cun«trued  and  applied   with 


I  llga  CODE  OF  CIVIL.  P 

arctittecte,  [7]  machlnlats,  [8]  bu 
all  persona  and  laborers  of  every 
upon  or  [b]  lurnishlng  materials 
Btructton.  [II]  alteration,  [III]  addi 
In  whole  or  In  part,  of  any  but 
flume,  aqueduct,  well,  tunnel. 
wagon  road,  or  other  structure, 
property  upon  which  they  have  i 
materials,  for  the  value  of  such 
furnished,  whether  at  tbe  Instau' 
otber  person  acting  by  his  authc 
tractor  or  otberwlee;  and  [11]  anj 
In  any  mining  claim  or  claims,  o 
erty  worked  as  a  jntne,  either  [a] 
or  [b]  In  working  thereon  by  th( 
Hen  upon  the  same,  and  the  woi 
owners  tor  reducing  the  ores  f: 
claims,  or  real  property  bo  work 
or  labor  done  or  materials  fum 
whether  done  or  tu  ml  shed  at  th 
sucb  mining  claim  or  claims  or 
mine  or  of  the  building,  or  other 

[Who  are  ageats  of  owner]  an 
subcontractor,  [S]  architect,  [4]  1 
[■]  having  charge  LI]  of  any  rain 
performed  In  and  about  sucb  mln 
pro|)erty  worked  as  a  mine,  or  [I 
alteration,  [III)  addlUon  to,  or  [It 
In  part  ot  any  building  or  other  li 
of  auch  mining  claim  or  claims,' 
working  bond  or  contract  thereon 
chase,  or  otherwise,  shall  be  held 
for  the  purposes  of  this  chapter. 

In  eM«  of  m  «oitnMit  for  tke  worl 
kDd  his  C0Dtr«ct«r,  the  liens  shall  i 
price,  and  such  contract  shall  opei 
persons,  except  the  contractor,  to 
tract  prlc«,  luu]  after  all  snob  ll 
876 


II 118314,  1183a    podb  of  civil  procb: 

work):  7  G.  A.  *fiO.  462,  94  P.  776  (notice  I 
liloy«(i  by  BU  boon  tractor,  to  owner). 

As  to  bond  Rlvvn  by  contractor  for  co 
hiiiiHe  lilndlnB  upon  Bucti  contractor  altho 
i>r   llilfi  Hectlrm,  si'i'  Kerr's  Cyc.  C.  C.  P.  I  I 

As  to  exception  in  favor  of  oontractoi 
work  otiiorwise  than   in  money,  see  Kerr' 

As  to  fixtures  to  mine  see  Kerr'B  Cyc.  C 


liquidated  damages  and  penalty 
on,  see  Kerr's  Cyo.  C.  C.  |  ISTl  ar 
materialman,  as  such,  not  orlKlnal 
■•■  P.  I  11B7  and  note  par.  44. 


.  -orlBinal  contractor,"  meanlnR  of, 
17  and  note. 

ot  to  alTect  or  impair  claims  and  I 
s  Kerr's  Cyc.  C.  C.  P.  |  1201  and  n 
:>  rlgrlit  to  garnisli  moneys  of  coi 
and  limitation  thereof,  see  Kerr'f 
te   par.    25. 


Cyi'.   C.   C.   P.   1  1 


Slie»«.     BiriLDIliO   CONTRACTS,   1 
MUST  CONT.UN.     (Repealed.) 


sues*.    SAME.     LIES     FOB     POWl 
MEANS   OF   TEAM,   WAGON,   ETC.    AJ 

power  by  means  ol  teams,  wagons,  veh 


i;OIJE  OF  CIVIL  PRC 

I  contract  price  sbftll  be  m 
ye  after  tbe  final  complete 
!iit  before  due,  not  valid 

made  prior  to  the  time  whi 
I  and  ooudltlons  oF  the  co 
ise  of  defeating,  dlmlnlBhlm 
jf  any  person,  except  tbe  c 
;h  payment  shall  be  deen 
applicable  to  such  liene, 
r  to  wbora  11  was  paid  mi 
or  be  or  become  Indebted 
int  for  damages  or  otherwl 
act  or  otherwise, 
to  be  paid  In  mouej  nitbo 
;epi  that  of  the  contractor, 
payable  in  money,  and  sb 
'  or  subsequent  Indebtednet 
of  tbe  reputed  owner  and  i 
I  of  any  such  contract  si 
under  the  provislona  of  thi 
w  «f  BKeratlon  of  eontntei 
■ations  thereof  do  not  con 
B  of  this  section,  the  lahoi 
!  all  persons  except  the  c( 
leen  done  and  furnished  at 
at  the  person  who  contra' 
sball  have  a  lien  for  tbe 
>n  notice  of  perfonnaure  ol 
lersons  mentioned  In  aecl 
ree,  except  the  contractor, 
:ed  owner  a  written  notice 
furnished  materials,  or  b 
raon  acting  by  authority  ' 
'  have  agreed  to  do  so,  sta 
labor  and  material  b.  aud 
r  whom  the  same  was  do 
amount  la  value,  as  near  s 
SS2 


.1  CONTRACT    PRICE— NOTICE.  I  Hg4 

or  turnlehed,  or  both,  and  of  the  whole  agteed  to  be 

or  furnished,  or  both. 

iitl««,  hon  oenred.]  Such  notice  may  be  given  by  delWer- 
be  same  to  the  reputed  owner  perBonally,  or  by  learlng 

bis  residence  or  place  ot  baslneea,  wltb  some  person 
large,  or  by  delivering  It  to  his  architects,  or  by  leaving 

their  residence  or  place  of  business,  with  some  person 
large,  or  by  posting  it  In  a  cansplcnoua  place  upon  the 
ng  claim  or  Improvement. 

'  sich  BoUee  shall  be  Invalid  bj  reason  of  auj  detect  ot 
,  provided  it  is  sufficient  to  inform  the  reputed  owner  of 
BubBtanlfal  matters  herein  provided  tor,  or  to  put  him 
.  inquiry  as  to  such  matters. 

rKbkoldln;  from  contractor  the  amennt.]  Upon  such  no- 
being  given,  it  shall  be  the  duty  ot  the  person  who  con- 
.ed  with  the  contractor  to,  and  he  shall,  withhold  from 
:ODtractor,  or  from  any  other  person  acting  under  such 
ted  owner,  and  to  whom  by  said  notice  the  said  labor  or 
trials,  or  both,  have  been  furnlahed,  or  agreed  to  be 
Ished,  sufficient  money  due,  or  that  may  become  due  to 
.  contractor,  or  other  person,  to  answer  such  claim  and 

lien  that  may  be  filed  therefor  for  record  under  this 
>ter.  Including,  counsel  fees  not  exceeding  one  hundred 
irs  In  each  case,  besides  reasonable  costs  provided  for 
QIb  chapter. 

■toryi  E.nB.cted  Uarcli  II,  187Z:  amended  March  18,  ISBG. 
>.  and  Amdts.  1SS4-5.  p.  144;  March  IE.  IB87.  Stats,  and 
t«,  1888-7.  p.  IE3:  by  Code  Commission,  Act  March  8,  1801. 
!■  and  AmdtR,  1900-1.  p.  189,  act  held  unconstitutional,  see 
>ry.  IS  ante. 

e  Kerr'a  Cyc.  C.  G.  P.   tor  70   pars,  annotation. 

C.  349.  J53  rmechanlcB'  llpns  were  nnt  repealed  or  abrn- 
a  by  the  new  constitution);  81  C.  170,  174,  22  P.  EOS.  SIO,  S 
18   (conatrued);  81  C.  SU.  643,  644,  22  P.  800.  801    (construed 

fllS3);  82  C.  4Z,  43,  44,  46,  2i  p.  933.  933  (construed);  82 
4.  149.  a  P.  189,  HI  (construed  with  |1183);  B«  C.  22,  24,  25. 
14  P.  814.  816.  816  (construed  with  |1188);  87  C.  EOS,  612. 
'.  «8«  (conatrued):  87  C.  589.  593,  E94.  2G  P.  74T,  718  (con.. 
Bd   with    11183 — notice   ot  claim   to   owner);    90   C.    B4S,    G46, 


INTEREST  SUBJECT  TO  UKN. 
this  and  precedlns-  si^ctlon   not  llmlled   i 


».  WHAT  INTERE8T  IN  THE  LAND  ftUBJEt'T  TO 
JEN.  The  [1]  land  upon  which  any  [a]  building,  [b] 
■ement,   [c]  well,  or  [d]  atructure  Is  conBtructed,  to- 

wlth  [8}  a  conveuieDt  space  about  the  aame,  or  [8] 
!h  aa  may  be  required  for  the  convenient  use  and  orcu- 

thereof,  [4]  to  be  determined  by  the  court  on  render- 
Igment,  is  aleo  subject  to  the  l!en,  if,  at  the  commence- 
)f  tbe  work,  or  of  the  turnlBhing  of  the  materials  tor 
me,  Uie  land  b«lon|^  to  the  perRon  who  caused  said 
g.  Improvement,  well,  or  structure  to  be  constructed, 
!,  or  repaired,  but  if  such  person  owned  less  than  a 
iple  estate  In  such  land,  then  only  his  Interest  therein 
ect  to  such  lien. 


C.  349,  3S3  (referred  10);  61  C.  193. 
Uh  I  USB  ante);  66  C.  291.  ?92.  R  P. 
IK  P.  17,  19  rconstrued  with  I  IINK 
!  P.  231.  23!  (conetrued  with  otliev 
.  S2  P.  S60  (conslnied  with  »  lltui; 


ig.  799  (applied  wlthoi 

lit  dtatlon)! 

with   alher   aeotl..iis); 

128  C.  9.  i;, 

of  ll?n);   U4  C.   97,  9 

9,  lOZ.  77  P. 

■87,   S88.    Bl    P.    3n    (CO 

.    82    P.    61    (coiii.trup.1 

1):    B4    P.    4.1 

1183   ante   as   amended 

Statu.    1S99. 

S.   308.    8(    P-    17    (c. 

nstrupd   and 

',  and  )11186.   IISJ  pt 

i8t):   a  C.  A. 

nd  applied). 

.  laborers',  vendors'  11. 

eni^. 'ato'.' se'o 

Cyc.  C.  C  If  1240.  1241  and  notes. 

^85 

CI-AIM   OF    MEN— FILING.  I  1187 

Cerrii  Cyc.  C  C.  P.  (or  1:;  pars,  eniiutiition. 

.  48.  49  ivotiatrued):  «1  C.  349,  3E4  tconsitrucd) ;  66  C. 
9,  ;00,  Zin.  9  P.  S5,  'JO  (cmistrui'il  with  iilliir  sKctlonH); 
.5«.  160,  16  P.  17.  19  (raiiKlruid  with  |  1185  anti-r,  80  C. 
(prrontously  cltsd  for  |IIB6  C.  O.  Zi  P.  69,  70  (correct 
;0;  87  C.  «1».  «27.  22  A.  S.  212.  25  P.  919,  920  (Konatrued) ; 
97,  398  (construed  with  1 1192  poBt>:  181  C.  1:12,  144,  61  P. 
4.  63  P.   182,  632    leona(rui-d  and  applied):  140  C.  500.  605. 

1  (coiiBtruea  with  other  aei:tioiiH);  142  C.  239,  243.  75  P. 
ted  with  uth<-r  s<^cti.iiiHl;  148  C.  S7T,  580.  113  A.  S.  308, 
17    (conati-ued  and  applied    with    111183-1185   and    |1I87I: 

316,   323,   86   P.    706    (de^pd  of  truDt   aa   rm    ^ncumliratire) ; 

498.  500,  83  P.  561  (lien.  III  lOiii  pita  nee  with  law,  attachra 
liRlandInK  the  nauK-  Iiv   which   It  may  be  uullutl):   Z  C.   A, 
9.  291,  293,  84  P.  58   (applied). 
>  holder  of  veiidor'a  Hen  or  lien  of  mortgage,  not  required 

notice  of  non-reBponHlblllty  for  Improvenienta,  aee  Kerr'a 

C.  P.  1 1192  and  note  par.  27. 
rlne    of    InstantanoouH     seizin     of    mechanic's    Hen.— See 
6  24. 

governed  by  contract  with  owner. — See  13  L.  702. 
ther    Btlpulationa    In    contract    may    destroy    lii-n    of    xub- 


7.    CLAIM  OF  LIEN  TO  BE  FILED  IN  BECOUDEB'S 

JE.     The  owner  ol  any  property  on  wh[(;h   labor  baa 

eitOTined,  or  for  which  materials  have  been  turn  I  shed 

used   In   the   (nnstmctton,  alteratloD,  addition   to.   or 

either  In  whole  or  tn  part,  of  any  worh  mentioned  in 

!  eleven  hundred  and  eighty-three  of  thle  code,  must. 

ten  dajB  after  the  completion  thereof,  or  wltUn 

■s  after  cessation  from  labor  upon  anjr  unfinished 

or  upon  any  unflniBhed  building,  improvement,  or 

,  or  the  alteration,  addition  to,  or  the  repair  thereof, 

'ecord  In  the  office  of  the  county  recorder  of  the 

,  or  city  and  county,  in  which   such  properly  or  some 

lereof  la  situated, 

itentfi  ol  notice]  a  notice  setting  forth  the  dat«  when 
inildlns,  Improvement,  or  Btmctnro,  or  the  alteration, 
in  to,  or  repair  thereof,  was  actually  completed,  or  in 
>f  cessation  from  labor  for  thirty  days,  the  date  on 
such  cessation  actually  o(x^u^red,  and  aald  notice  shall 
S87 


FILING  CLAIM  OF  LIBN.  I  1187 

Ions  of  his  contract,  and  also  a  description  of  the  prop- 
1  be  charged  with  the  Hen,  suOlclent  for  id  en  tlfl  cation, 
claim  must  be  verified  by  the  oath  of  himself  or  of 
Dtfaer  person;  provided,  however,  that  in  anr  event 
idalns  of  lien  mnst  be  flied  wtthln  nlnetf  days  after  the 
ition  ot  Bald  building.  ImprovemeDt,  or  structure,  or  the 
ion,  addition  to.  or  repair  thereof.  Any  trivial  Imper- 
I  in  the  Bali  work,  or  in  the  construction  of  any  building, 
rement,  or  structure,  or  of  the  alteration,  addition  to, 
air  thereof,  shall  not  be  deemed  such  a  lach  of  com- 
I  as  to  prevent  the  flllng  ot  any  lien;  and  in  ail  caaas 
cnpatlon  or  use  ot  a  building,  improvement,  or  struc- 
)y  the  owner,  or  his  representative,  or  the  acceptance 
1  owner  or  his  agent,  of  said  building.  Improvement,  or 
ire,  and  cessation  from  labor  tor  thirty  days  upon  any 
ct  or  upon  any  building,  improvement,  or  structure,  or 
:eration,  addition  to,  or  repair  thereof,  shall  be  deemed 
lent  to  a  completion  thereof  tor  all  the  pnrpoaes  of 

itrri  Enacted  March  II,  1872;  amended  March  SO,  18T1. 
iDidtB.  1873-4,  p.  <10;  March  IS.  18BT.  StatH.  and  Amdts. 
p.  151;  March   27,   189T,  Stats,  and  Amdts.   1897,  p.   202. 

.   218,  221,  222    (conBlniedl;  54  G.  840.  (42   fconstruod);   E5 

!B1    (conetriipil  with   I  1183);   60  C,   4S9,  441    (conatnipd*: 

49,  S58  (referri>d  to);  «S  C,  104  (construed);  BS  C.  429,  480 

rued);  SB  C.  840,  341,  4  P.  19B  (conslrupd):  8  P.  882   fpon- 

wlth   other  apctiona):   72   C.   78,  79.    13    P.    152.    IBS    (con- 

1:  74  C.  278.  !7T,  278,  379.  20  P.  673,  B75,  57«   (ctinalrued) : 

133.    4t3.    4S4.    le   P.    23£    (onnstrued) :    76   C.    BOS.    BIO.    18    P. 

i  (died):  78  C.  113.  196,  196.  20  P.  419,  420  (cnnBtniRd  and 

ri;  80  C.  276,  278,  22  P.  281   (conotrufid) :  22  P.  391,  392.  .193 

med):  22  P.  408   (construed);  81  C.  841.  «1A.  Z2  P.  860.  892 

-ued  with  IfllSS.  1184):  £2  G.  144,  148.  IBO,  151.  23  P.   139, 

142   (construed);  S2  G.   S54.  668.   23   P.   210.   211    (dteill: 

83.  86.  24  P.  648  {conntruod):  86  C.  38B,   S42.   24  P,   993. 

I):  87  G.  EOS,  512.  2fi  P.  686.  687   (conatrued):   87  C.  818. 

8.  272,  26  P.  819.  921   (itlt.'dl;  88  C.  20,  22,  23.  2B  P.  9T6 

d);   88  C.   146.  IBO.   2B  P.   1111.  Ill-'    (roustrupd):  90  G. 

.   294    (appllPd   without  citation):   80  G.    B13,   f.46,    27    P. 

in  construing  |  1184  ante);  90  C.  590,  594,  595.  B87.  601. 

'67,   768,   769,   27    P.   426    (construed   with    othpr   sections); 

gS9 


g  1187  coi>B  OF  cr 

91  C.  1S«.  1411,  2T  P.  694,  695  (conBtrued > ; 
P.  -iS.  744    (construed  and  applied  wllh   i 

237.  28  P.  2SS  (construed  with  oilier  sectlt; 
P.  S33    (construed  and  applied   with   ]118S 

238,  29  P.  629  (construed  and  applledl:  94 
(sufficiency  of  description  of  propertyj:  9 
31  P.  164  (conatrupd  and  applfod);  96  C.  S8 
atrued):  31  P,  112K.  11K9  (applied— build  I  n( 
trivial  defects):  97  C.  2S4.  S6T,  33  A.  8,  168, 
97  C.  263.  266,  32  P.  172  (construed):  3! 
Ijuildlnjr— what  are  not  trivial  Imperfect 
(cited):  lO:;  C.  134.  140,  34  P.  702,  36  P 
applied  with  I11S3):  102  C.  324.  325,  36  1 
applied):  103  C.  104.  106,  107.  3T  P.  196  (c 
2SZ.  236.  39  P.  768  (construed);  10T  C.  66,  < 
Willi  11IS4);  109  C.  178,  ISO.  41  P.  873  (cc 
109  C.  647,  649.  660.  .S61,  42  P.  460  (cunB' 
tlonB)j  110  C.  164,  166,  167.  168.  62  A.  S.  7S 
and  applied);  45  P.  2S5,  2B7  (construed  w 
298  (construed);  116  C,  1,  S.  46  P.  735,  10: 
667,  662,  47  P.  681  (construed):  119  C.  371 
strued  and  applied):  120  C.  127,  139,  62  P 
C.  182,  183.  184.  66  A.  S.  117.  .12  P.  304  (c 
104.   106,    64    P.    392    (construed):    124   C.    2 


16  (construi-d);  127  (.'.  40.  44,  69  P.  iSH  ( 
160,  63  P.  167  HouBtrned);  IS2  C.  490.  49 
with  t  1200);  133  C.  114.  119.  66  P,  329  ( 
639,  68  P.   92    IconatruHdl:   136  V.   BO.  91, 

SO.  32.  33,  71  P.  3S7  (cited);  146  C.  329.  33! 
147  C.  490.  494,  82  I'.  61  (i-onstrued  I ;  141 
308.  84  P.  47  tcohstrued  and  applied  wit 
7ri3,  754.  765,  87  P.  626  (trivial  Imperfect. 
tractor's  right  of  action  when):  164  C.  7! 
(referred  to  in  dis.  op — aufllclency  of  de 
600.  82  P.  est  (lien  in  compliance  wllh  1 
ever  name  it  may  he  called):  2  C.  A.  61. 
■ufllciency  of  statemeni,  by  contractor,  ol 

774   (w»rk  Ih  deemed  complete  when — oci 


(■  Ki'rr'M  Cyc.  C.  r.  P. 
>  eir.-ct  of  dealh  of  n- 
A.  8.  778. 


II  1190, 1191  CODE  OP  CIVIL  PROCEIU 

K         i  IIM.    TIME  OF  CONTINUANCE  OF 

^      vlded  for  in  this  chapter  binds  any  but 

^       Improvement,  or  structure,  tor  a  longer 

days  arter  the  Ame  has  been  filed,  un 

■s^       commenced  In  a  proper  court  within  that 

\       same;    or.  If  a  credit  be  given,  then  nl 

expiration  of  auch  credit;  but  no  lien  cc 

a  longer  time  than  two  years  from  thi 

completed,  by  tmy  agreement  to  give  cre<J 

HIatarri      Bnftoted  March    11 

K.-.'  K^rr'B  Cyc.  C.  O.  I-.  for  4  i>ur».  ann.jt 
r.S  C.  12;  (cIteJ.  eanatnilnff  Insolvent  At 
i-oriHlruliiK  1  118T):  T4  C.  2T3,  2T8.  27S,  20  1 
In  conBtruInK  1  H«7t^  SI!  C.  eS4,  e58,  23  P. 
107  C.  55,  59,  G5.  40  P.  15  (Luiidtrueil) :  125 
(construed  willi  |  118T);  3  C.  A.  145,  148.  14 
Htrupd  and  applied  In  case  wlicre  contracli 
owner  rompleCea  work). 

When  time  begins  to  run  ugalnat  nieehan 

11191.    LIEN  UPON  LOT  FOB  IMFBt 

who.  at  the  request  of  the  reputed  own< 

incorporated  city  or  town,  grades,  Alls  I 
proves  the  same,  or  the  atreet  or  sidewa' 
joining  the  same,  or  conatructa  any  arei 
lara.  or  rooms,  under  said  sidewalks,  or 
ments  in  connection  therewith,  has  a  lie 
his  work  done  and  materials  furnished. 

HIatoiTi  Eniioled  March  11,  1872:  amei 
Stats,  and  Amdta.  lSg4>S,  p.  14E;  March 
AmdtB.  1886-7,  p.  15B;  by  Code  Commlssloi 
Stats,  and  Amdta.  1900-1.  p.  180,  act  held 
history.  |  5  ante. 
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G10.  B 

P. 

43    F. 

099.    601    (pr 

eHxing 

til 

WOI 

rd 

BIH'RK.        [Pt.IIl.Tlt.I 

ing  any  interest  there  1 
itaall  b«  subject  to  ai 
vIbIods  of  tbis  chaptf 
)r  ctalmlng  any  intere 
nhall  obtain  know  led) 
or  work  or  labor,  gl^ 
'  for  the  same,  by  pos 
t,  Ir  some  consplcuoi 
lain)  or  claims,  or  npi 
situated  thereon,  or  fl 
the  offlce  ot  the  conn 
I  mining  claim  or  re 

maclilnery  placed  np< 
real  property  used  as 
it  by  the  terms  ot  wbl< 
lentity 

claims 
Be  a  ft 
lal  pre 
lien  b 
Hen,  u 

lalms, 
MUse  ot 
of  the 
erald; 
ir  wltli 

aid  machinery  Is  to  ' 
nery  Is  the  property 
ontracted  to  be  sold 
bat  said  machinery  w 
ir  In  this  chapter.  Ai 
Ing  claim  or  real  pro 
I  keep  posted  in  a  co 
ilninE  the  Bubstance 


I  AT  INSTANCE  OF  OWNER.  I  1192 

or  both  of  ttae  notlceB  above  provided  and  It  shall  be 
lemeanor  (or  any  pereon  to  take  down,  remove  or  de- 
ich  notice. 

am  Enacted  March  II.  1872:  amended  March  30,  1874, 
Lindts.  18TS-4,  p.  410:  amended  March  18.  lOOT.  Stats,  and 
.   1907,  p.   BT7.   Kerr's  Stats,  and  Amdta.  130S-T,  p.   4S1. 

Kerr'B  Cyc.  G.  C.  P.  for  a<  parti,  annotatlun. 

.  333,  33«   (cited  witli  {  11S3);  b^i  C.  ia».  161    (refiTred  to): 

either  BWlngs  nor  scats  are   l>u)1d[nKs   or  Mruclures):   «6 

Sno.  !01,  E  P.   SB,  90    (construed):   72  C.   SIO,   512    (erron- 

clted  for  11992).  14   P.   104.   lOG   (rorrect  citation):  90  C. 

7.  278.  273.  280,  22   P.  231,  232    (construed  with  other  sec- 

82  C.  m.  H5,  146,   23  P.   139.    HO    IconHtrued  with  otliRr 

IB):   SS  C,   33B,   S40,   21   P.   993.  991    (connlrued)  ■,   87  C.    SOS. 

P.  (8S,  087  (cited):  S7  C.  619,  627.  22  A.  8.  272,  25  P.  919, 

>nstnied):  104  C.  BO,  34.  37  P.  776  (construed);  114  C.  491, 

13,  55   A.   8.    83,  46  P.  CIO  (construed):  48  P.  69.  70,  71 

•d— where  tenant  built  on  lot  of  owner  with  letter's  mn- 

lie  C.  333.  335,  43  P.  221    (construed);   117  C.  212,   211.  69 

74.  48  P.   1097   (conBtruedi;  49  P.   19E,  196   (written  notice 

quired  to  be  posted  on  butldlns  removed  to   lot.  where, 

agreement.   It  was  to  be  personal   property   wliUu  there): 

148,  152,  50  P.  378   (cmstrued):  RO  P.  397.  398  (priority  ot 

not  affected):  119  C.  376.  379,  K!   P.  BBB   (cnn- 

I):   120  C.    137.    139.    52    P.    154    (cited):    120  O. 

(constnietl   with   (IIRS);   122   C,  B17.  518,  520, 

strued):  12«  C.  5fl5,  567.  58  P.  lOill   (construed 

C.   302,   360.   60   P.   925    (cited   with   other  sec- 

162,  63  P.  167   (construed I  :  133  C.  IH,  lU,  118, 

•d  with   SllSl);  133  C.  2SS,   288.  289,  6.1  P.   578 

1183);  139  C.    196.   498.  73   P.   238    (construed): 

P.  41   (oonHtrued  with  other  sections);  US  C. 

314,  84  P.  758   (not  appHciihle  to  mining  work 

iOlely   by    "subtrnctlve    process");    149   O.    316. 

(deed  of  trust  ns  an  encumbrance,  ami  not  an 

:  6  C.  A.  661,  562,  92  P.  6S(    ("knonlwlKe"  of 

ecorded    inorlK.iKc    or    deed    of    trust    taklnj- 
■■nuent   mechiinlcB'  Ken.  see   Kerr's  Cyc.  C.   C. 
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Slltt.    COHTKACIOBt   LIENS   FOB   CLAIMS   A6AINS1 

rbe  contractor  eball  be  entitled  to  recover  upon  a  lien  file' 
ir  him  only  Buch  amount  as  may  be  due  to  btm  accordim 
o  the  terniB  of  bis  contract,  after  dedneUog  all  clalna  o 
ither  parties  for  work  done  and  materials  furniabed,  as  atore 
laid;  and  In  alt  caass  where  a  lien  shall  be  filed,  nnder  tbl 
ibapter,  for  work  done  or  materials  furnished  to  any  con 
ractor,  he  shall  defend  aiy  acttoa  bron^ht  thereupon  at  hi 
iwn  espenae;   and  during  the  pendency  of  such  action,  tb 
iwner  may  withhold  from  the  contractor  the  amount  of  mone. 
or  which  [such]  Hen  Is  filed;  and  in  ca«e 
he  omier  or  his  property,  upon  the  lien, 
le  entitled  to  deduct  from  any  amount  di 
>y  him  to  the  contractor,  the  amount  of 
«sts;   and  If  the  amount  of  such  judgn' 
txceed  the  amount  due  by  him  to  the  q 
iwner  shall  have  settled  with  the  contra< 
le  entitled  to  recover  back  from  the  cot 
lo  paid  by  him,   the  said  owner,  In  exc 
irlce,  and  for  which  the  contractor  was 
lable. 

,   ISTZ:  an 


See  Kerr's  Cyo.  C.  C.  P.  for  10  pars,  an 

55  C.  189,  S93  {oonatrufd  wLth  'ither  s. 
;0  P.  419.  <3Z  (conatrueil):  99  C.  631,  B3 
vlth  (118*):  in?  r.  27S.  !75,  40  P.  394  ( 
>34.  56  P.  44t>  (FonHtrucd):  146  C.  281.  284 
52  C.  31.  36,  91  P.  98S  (original  ronlracl 
vliat):  2  C.  A.  36,  40.  S3  P.  79  (allowi 
ounterclalm). 

Ae  to  "orlKlnnI  contrartor,"  meaning  of,  i 
'.  i  IIBJ  and  nolo  par.  28. 

As  tu  right  of  Bucceasfut   Ken   claimant   t 
eusonablo   atturiiey'B   tpea.   see    Kcrr'H   <7.vo. 


IIM.    COURT  TO  DECLAKEOBDGB  OF  LIENS.    In  ever; 

e  In  which  different  liens  are  asserted  against  an;  propertj 


CODE  OF  CIVIL  PROCEDURE.         [Pt.lII.Tit.n 

ien,  and  reasonable  attorneys'  fees  tn  the  snperlo 
erne  courts,  Buch  costs  and  attorneys'  tees  to  b 
to  each  lien  claimant  wtaose  lien  Is  establlstam 
he  be  plaintiff  or  defendant,  or  whether  they  al 
le  action  or  separate  actions  are  consolidated. 

I  Enacted  March  II,  1S72:  amended  March  30,  lgT< 
Its.   18T3-4,   p.   412:    March    IB,    ISSB.   Stats,  and  Amilti 

r'a  Cyc.  C.  C.  P.  for  31  pars,  annotallon. 
,  SS4  (cit«d  In  cnnstnilnff  11187):  < 
th   11187):   68  C.   262,   283.  9   P.   149 
4  P.  98.  99   (cited);  74  C.  273,  27».  2 
ling  I  1187):  74  C,  532.  53S.   1«  P.  32 

B82.  18  P.  772.  773  (connlnied):  7f 
:lted  with  other  sectional:  80  C.  a7t 
d);  84  C.  537.  539.  24  P.  !S6  Iconairt 
687  (construed):  88  C.  36.  42,  23  P. 
3):   90  C.    543,   648,   27   P.   438,   439    ( 

B64,  27  P.  860.  8«1  (coniitrued) :  94 
>natrue(]):  94  C.  229,  232,  29  P.  629 
.4  P.  43S  (FOnBtrued  with  <,  1184);  1« 
trued):  106  C.  224,  234.  39  P.  TKS  < 
10  P.  334  (ronstriipdl;  107  C.  273,  2 
10  C.  164,  166,  62  A.  S.  75,  4:;  P.  568 
,    105T    (construed):    124    C,    512.    51 

2.  60  P.  427  (construed):  66  P.  874, 
s  lien— plaintiff  la  properly  allowe 
when);  140  C.  BOO,  507.  71  P.  41,  12 
9  P.  968  (construpd  with  (1193):  If 
natltutlonallty  of  provision  as  to  ai 
H.  309,  82  P.  91    (fonstrucill, 

ight  of  BuoresHfiil  Hon  clalmnnt  In  reiover  coRls  an 
e  attorneys'  fees,  see  Kerr's  Cy.:  C.  C.  P.  |II84  an 
21. 

o  attorneys'  fees  Is  dependent  upon  rlfrht  of  Men.— 9 
:,  27  P.  438. 

Validity  of  mechanics'  lien  taw  proviain?  for  taxlns  c 
■  fee.— See  11  A.  (^.  714. 


ATTACUMEKT,     ETC^     A»AIN8T     MATBBIALf 

'  materials  shall  have  been  furnished  for  use  in  th 
Ion,  alteration,  or  repair  of  any  bulldl&g  or  othe 
lent,  such  materials  shall  not  he  subject  to  attach 
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S  leOt.  BOND  OF  CONTBACTOB  TO  BE  FILED.  Brei 
contract   required   to  be  filed  under  tbe  provisions  trf  tb 

chapter  shall  be  accompanied  by  a  good  and  sufficient  bond  I 
an  amouiil  equal  to  at  least  twenty-flve  per  cent  of  the  coi 
tract  price,  which  said  bond  shall  be  filed  at  the  same  tin 
and  In  tbe  same  manner  as  herein  provided  for  tbe  filing  i 
such  contract,  or  memorandum  thereof.  Said  bond  shall,  t 
Ms  terms,  he  made  to  Inure  to  the  benefit  of  any  and  a 
persons  who  perform  labor  for,  or  furnish  materials  to  tl 
contractor,  or  any  person  acting  for 

-  Au;  surli  person  shall  h&Te  an  ad 
tiond.  against  the  principal  and  aur 
for  the  value  of  such  labor  or  mater 
Ing  the  amount  of  the  bond;  but  sui 
his  Hen.  nor  any  action  to  forecloE 
there  shall  be  but  one  satisfaction 
and  counsel  fees.  Any  fatlnrc  to  « 
of  this  section  shall  render  the  own 
and  severally  liable  In  damages  to  i 
laborers  and  subcontractors  entitled 
erty  affected  by  said  contract. 

HlBtoiTi  Enacted  March  IB.  188B, 
p.  147;  repealed  March  li,  1887,  Stats. 
present  section  enacted  March  23.  1S9 
p.  202;  amended  by  Coda  ComnilBfllon, 
and  Amdts.  19D0-I,  p.  190.  act  held 
tory,  f  5  ante. 

Sep  Kerr's  Cyc,  C.  C.  P.  for  12  pars,  annotation. 

42  P.  J0:2,  1073  (cited):  127  C.  382.  387.  E9  P.  76B  (citedl;  I 
C  H5,  146,  147,  flO  P.  775  (bond  not  tiled  cannot  be  enforced 
r*-cpSBlty  of  tiling  as  a  delivery):  128  C.  686,  867.  tti,  B«9,  «1 
369  (applied);  128  C.  14B.  146.  147,  60  P.  77G  (construed  ai 
applied):  12S  C.  390,  394,  62  P.  41  (section  Is  applicable  to  wh 
contracts):  63  P.  168,  1B9,  170  (construed);  133  C.  373,  374.  66 
970.  60  I.  SIB  (construed):  136  C.  B5.  B7,  68  P.  B7fl  (cited);  136 
122.  126,  89  A.  S.  116.  68  P.  481,  ST  U.  726  (oiled  with  1 1184  ante 

138  C.  S43,  B44,  D46.  69  P,  260,  71  P.  701  (cited);  139  C.  192,  1! 
191,  72  P.  864  (construed):  139  C.  32,';.  326.  73  P.  864  foonstrued 

139  C.  379,  380.  73  P.  ISO  (conatnied);  HO  C.  476.  489.  98  A. 
73.   74    P.    28    (cttod);    I4B   C.    205,    206.   78   P.    640    (Construed): 

902 
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CHAPTER   III 

[Chapter  III  of  Title  IV  of  Part  III  i 
cedure  and  each  and  every  section  i 
repealed,  and  a  new  Chapter  III  Is  8ubs 
thereof  In  said  code  to  read  aa  follows 

CERTAIN  LIENS  FOR  SALAR 

I  IZOl.     Preferred    creditors    when    an 

i  120G.     Same.     Against  ealates. 
1120<.     Same.     In  cases  of  execution  < 
1  1207.     Dispute    Of   claim    or   some   por 
f  ItOS  [al.  Distribution    of    proceeds    w 
cannot  be  paid. 

S  12«4.  FREFEBBED  CBEDIT0R8 
OF  PROPEBTt  IS  BABE.  When  ai 
voluntary  or  involuntary,  Is  made  for 
tors  of  the  aBslgnor.  or  resultfi  trom  t 
vency  comnieDced  against  him,  the 
miners,  mechanicE.  salesmen,  servant 
other  persona,  for  services  rendered  ft 
prior  to  such  assignment,  or  to  the 
proceedlnfi,  and  not  exceeding  one  bui 
stitute  preferred  claims,  and  must  be 
assignee  before  the  claim  of  any  other 
or  insolvent. 

Hliitom  Enacted  March  11,  1872;  i 
Code  AmdlR.  1873-4,  p.  SS!;  March  9, 
1803.  p.  97:  by  Code  Commission,  Act  1 
Amdts,  1900-1.  p.  191.  act  held  unconsH 
ante;  former  section  repealed  and  pi 
thereof  March  IS,  1907.  Stats,  nnd  An: 
Stats,  and  Amdts.  J»0t~7,  p.  182. 

Si>"  K.-rr's  Cyc  C.  C.  P.  for  J  pars,  uti 


H££r^:;u 

n.  -ze,  2-,. 

-IgnmentB    for    bei 

neflt    of    <■ 

C.  C.  H 3149-3473 

and  n..ttB. 
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sball  contain  an  accurate  deacrlptlon  of  the  property  to  be 
sold,  together  wltb  the  terisB  of  sale,  whfcb  must  be  for 
cash,  payable  on  the  consummation  of  the  sale.  Tbe  pro- 
ceeds ol  the  sale  must  be  applied  to  the  dlacbarge  o(  tbe  Ilea 
and  the  costs  of  sale;  the  remainder,  it  any,  must  ba  paid 
over  to  the  onner.  It  known,  and  if  not  linown  must  be  paid 
iDto  the  treasury  of  the  humane  society  of  the  county,  or 
city  and  county,  wherein  tbe  sale  takes  place;  if  no  humane 
society  exists  In  the  county,  tben  tbe  remainder  shall  be 
paid  into  the  county  treasury. 

Htntorri      Enacted    March    21,    190E,    StalB.    and    Amdts.    1805. 
p.   632. 


TITIiE  V, 

OF  CONTEMPTS. 

I  1209.     Wlint  acls  nr  omlaBlons  are  contempts. 

J  1210.     Re-entry  on  property  after  eviction,  when  a  contempt. 

ilZlI.  A  rontempt  coinmltted  In  the  presence  of  the  court 
may  be  punished  summarily.  When  not  so  committed 
an  atfldavlt  or  statement  shnll  be  marlc. 

11212.     A    warrant   of   attachment   may   tssoe    or   a    notice    to 

I  121S,     Fall    may   be   given   by   a   person   arreated   under   sucli 

f  i;H.  Sheriff  must,  upon  citecutlnB  the  warrant,  nrreat  and 
detain  the  person  until  dlschnrg-ed, 

i  I21E.     Bail-bond,  form  and  conditions  of. 

I  I21K.     Officer  must   return   warrant  and   undertuklng.   If  any. 

11217.      Hearing. 

t  1218.     JudKment  and  penalty.  If  guilty. 

I  1219.  If  the  contempt  la  tiie  omission  to  perform  any  act. 
the  person  may  be  Imprisoned  until  performance. 

I  1220.     It  a  party  fall  to  appear,  proceedings. 

I  1221.  Illness  suOlcient  cause  for  non-appearance  of  party  ar- 
rested.    Conflnement  under  arrests  for  contempt. 

(1222.     Judgment  and  orders  In  such  cases  final. 

£  ISM.    WHAT  ACTS  OR  OMISSIONS  ABE  CONTEMPTS. 

The  following  acta  or  omisBlons  In  respect  to  a  court  of 
justice,  or  proceedings  therein,  are  coutempts  ol  the  authority 
of  the  court: 


v.]  CONTEMPTS— WHAT   ARE.  11209 

DlHirderlj,  eontemptnns,  n  iMrirat  IiAbtIm  temni 

Jvdge  wblle  boldlDs  the  court,  tending  to  Interrupt  tbe 
course  of  a  trial  or  otbflr  Judicial  proceeding; 
A  brcftcta  of  tbe  peace,  boisterous  conduct,  or  violent  dle- 
ance,  tending  to  interrupt  tbe  due  course  of  a  trial  or 
r  Judicial  proceeding; 

MIsbebaTlor  In  office,  or  other  wilful  neglect  or  violation 
uty  by  an  attorney,  counBCl.  clerk,  Bherlff.  coroner,  or 
r  person,  appointed  or  elected  to  perform  a  Judicial  or 
sterlal  service: 

AbuHe  of  the  process  or  proceeding  ol  tbe  conrt,  or 
'ly  pretending  to  act  under  authority  of  an  order  or  pro- 
of the  court; 
ninobedlence  of  an;  lanfnl  Judgnient,  order,  or  process 

AsHUnilng  to  be  an  officer,  attorney,  or  counselor  of  a 
t,  and  acting  as  such,  without  autborlty; 
Resmln;  nnr  person  or  propertr  in  the  custoily  of  an 
iT  by  virtue  of  an  order  or  process  of  such  court; 
tinlnwinllj  detaini^  a  witness,  or  part;  to  an  action, 
e  going  to,  remaining  at,  or  returning  from  the  court 
•e  the  action  Is  on  the  calendar  for  trial; 
Abj  otber  nnUnful  interference  witb  tbe  process  or  pro- 
IngB  of  a  court; 

.  Disobedience  of  ■  snbptena  duly  served,  or  refusing  to 
Rorn  or  answer  as  a  witness; 

.  mien  snmnioned  as  a  juror  In  a  conrt,  neglecting  to 
id  or  servo  as  sucb,  or  Improperly  conversing  with  a 
^  to  an  action,  to  be  tried  at  such  court,  or  with  any 
r  person.  In  relation  to  the  merits  ot  sucb  action,  or 
Ivlng  a  communication  from  a  party  or  otber  person  In 
BCt  to  it,  without  Immediately  disclosing  the  same  to  the 
t. 

,  Disobedience  br  an  inferior  tribnul,  magistrate,  or  offl- 
ot  the  lawful  Judgment,  order,  or  process  of  a  superior  . 
t,  or  proceeding  In  an  action  or  special  prooeeding  eon- 


I  1210  CODE  OF  CH'IL  PROCEniTRR.  [Pt.  UI, 

Power  of  court  to  prevent  publication  of  evlUi'ncc  or  procerd- 
Ingm.  see  98  A.  D.   *14-42n. 
Power  of  judges  at  chainbiTB.  see  Kerr'a  Cye.  C.  C.  P.   It  1«S. 

Power  of  Jiidges   out  ot  e.iurt,   spi-    Kerr'a"  Vyc.   C.   C.   P.    |  176 


Hofusal  to  teatLfy  or  answer  parlloiilnr  quettlons,  spe  13  I^ 
6S.   68. 

Removal  and  suspension  of  attorney.  se«  Kerr'a  Cyc.  C.  C  P. 
(287  and   note. 

Rights  and  duties  of  witnesseii,  see  Kerr'a  Cyc.  C  C.  P.  t%  iOe4- 
2070  and  notes. 

Summary  jurlBdlrtlon  of  court  over  attorneys  as  to  maKerit 
of  contempt,  see  2  A.  3.  853,  K54. 

Summary  Jurisdiction  of  court  over  attorneys,  generally,  se.- 
2   A.   S.  B47-8E2. 

Summary  power  of  court  to  punish  Cur  contempt,  see  1  1.. 
UH.   Its. 

Term  of  Imprisonment  for  civil   contempt. — See  C   A.  C.   B85. 

Truth  of  newspaper  publication  as  JustlBcHtloii  or  defense  to 
charge  of  contempt.— See    l«  A.   C.  692. 

Violation  of  injunction  by  person  not  party  to  stilt  as  a  crimi- 
nal contempt. — See  3  A.  C.  28:  3  A.  C.   »fl6. 

Witnesses  being  bound  to  answer  quvstlons,  see  Kerr'a  Cvc. 
C.  C.  P.  it  2064  and  note. 

S 1210.  BE-ENTBI  ON  PROPEBTY  AFTER  ETICTIOK, 
WHEN  A  CONTEMPT.    Every  perBon  diapoBsessed  or  ejected 

from  any  real  property  by  the  Judgment  or  process  of  any 
court  of  competent  jurisdiction,  who,  not  having  right  so  to 
do,  re-entera  into  or  upon  or  takes  poBseaalon  of  any  such 
real  property,  or  Induces  or  procures  any  peraon  not  having 
right  so  to  do,  or  aids  or  abeta  him  therelD,  Is  guilty  of  a 
contempt  of  the  court  by  which  such  Judgment  was  ren- 
dered or  from  which  such  process  Issued.  Upon  >  MItIcUob 
912 


]  IN  pre:seincb  of  court. 

eh  eontenpt  the  court  must  Iromedlatel)'  iaai 
)s,  directed  to  the  proper  officer,  ami  reanlr 
e  such  possession  to  the  party  entitled  uuder  t 
ent  OT  process,  or  to  his  lessee,  grantee,  oi 
:erest,  and  uo  appeal  from  the  order  dlr 
ice  ol  an  alias  writ  o(  possession  stays  the 
it,  UQlesB  a  written  undertaking  ts  executed  c 

appellant,  with  two  or  more  suretleB  to  tbe 
11  not  commit  or  sufler  to  be  committed 
>n,  and  II  the  order  Is  afllmed.  Or  the  appeal 
11  pay  the  value  of  the  use  and  occupation  ol 
rom  the  time  of  his  unlawful  re-entry  until  t1 

poaaeBBlon  thereof,  pursuant  to  the  Judgmen 
tceeding  a  sum  to  be  fixed  by  the  Judge  of 
ilch  the  order  for  the  alias  writ  was  made, 
be  specified  In  the  undertaking. 

oryi  Enacted  March  11,  ISTt;  amendeil  Hare 
and  Amdts.  1893,  p.  281;  by  Code  CommlaBlon, 
1,   State,   and  Amdta.    1900-1,   p.    193,   act  held 

see  history,  1  5  ante;  amended  March  16,  190T 
I.    1907,   p.    320,   Kerr'B  Stats,   and   AmdtB.    1906- 

Kerr'H  Cyc.  C.  C.  P.   for  S  para,  annotation. 
\   SOS.  G08   (construed);  f2  C.  4T9,  4S0  {applied) 

69.  70  (cited):  TO  C.  211,  212.  11  P,  «t»  (appl 
>C.  27  P.  41].  4ia  (referred  to);  31  P.  900,  901  ( 
360,  361.  37  A.  S.  57.  33  P.  1112,  :;i  L..  TTjI  (re 
.    320,    87   P.   381    (cited). 


11.  '  A  COHTEHFT  COSMITTED  IN  THE  I 
IE  COUBT  SA¥  BE  PUNISH£D  SUH31A&IL 
SO  COHNITTED  AN  AFFIDAVIT  OB  ST 
X  BE  HADE.  When  a.  contempt  is  cominll 
liate  view  and  presence  of  the  court,  or  Judg 
It  may  be  punished  summarily;  for  which 
be  made,  reciting  the  facts  as  occurring  in  am 
ew  and  presence,  adjudging  that  the  person 
!t  Is  thereby  guilty  of  a  contempt,  and  that 
as  therein  prescribed.  Vfhea  the  contempt  I 
I  Id  the  imnedlate  tlew  and  presence  of  thi 

Cerr's  G.  C.  P.— K8  913 


(I  1230. 1331  CODK  OP  CIVIL  PROOEUURB. 

As  to  contempt  prorecdlnKS  to  compel  payment 
Bee    H    L.    133-K3. 

As  to  Imprisonment  (or  conli'mpt  of  fuurl,  ii.ii 
stftullonHl,  Bee  37  A.  8.  T«3,  764. 

As  to  right  to  Imprison  until  fine  Is  pHld.  aee-  R' 

A»  to  what  stBlulea  violftle  provisions  ag'alnat  I 
tor  debt,  see  37  A.  8.  768-765. 


f  1280.    IF  A  PARTI  FAIL  TO  APPEAR,  PROCKEDINGS 

Wben  the  warrant  o(  arrest  bae  been  returned  served.  If  thi 
person  arrested  do  not  appear  on  the  return  day.  tbe  court  o 
Judge  may  Issue  another  warrant  of  arrest,  or  may  order  thi 
undertaking  to  be  prosecuted,  or  both.  If  the  indertaklni 
be  prosecoted,  the  measure  of  damages  In  tbe  action  Is  tbi 
extent  of  the  loss  or  injury  sustained  by  the  aggrieved  part: 
by  reason  of  the  misconduct  for  which  the  warrant  wai 
issued,  and  tbe  costs  of  the  proceeding. 

HlatOTyt     Enacted  March  11.  1872,  re-enactment  of  1191  Prac 
tice  Act, 

»;  99  C.  310.   3(1.   3 


JlSSl.  ILLNESS  SCFFICIEHT  CACSE  FOB  VOK-AP 
FEABAHCE  OF  PARTY  ARRESTED.  CONFllTEMEin 
I'NDEB  ARRESTS  FOB  CONTEMPT.  Whenever,  by  the  pro 
visions  of  this  title,  an  officer  U  required  to  keep  a  persoi 
arrested  on  a  warrant  of  attachment  in  custody,  and  to  brini 
him  before  a  court  or  Judge,  the  Inability,  from  Illness  o 
otherwise,  of  tbe  person  to  attend,  ia  enfflclent  excuse  for  no 
bringing  him  up:  and  the  officer  must  not  confine  a  persoi 
arrested  upon  the  warrant  in  a  prison,  or  otherwise  restrali 
him  of  personal  liberty,  except  so  far  as  may  be  necessar; 
to  secure  bis  perioaal  attendance. 

Hlalorri    Enacted  March  II.  ]8T2,  re-enactment  ol  f  492  Prac 


PORATIONS 


mar  be  dls- 
I  Its  prlnclpa 
y  applicattoi 


.    The  appH- 

imbera  called 
Ltlon  wa«  re- 
>erB  or  of  tbe 
tock; 


Tit  VL]  APPLICATION— FILING,  NOTICE.        Sf  1229, 1230 

2.  That  all  claims  and  demands  against  the  corporation 

have  been  satisfied  and  discharged. 

HUrtoryi  Enacted  March  11»  1872;  amended  by  Code  Com> 
mission.  Act  March  8,  1901»  Stats,  and  Amdts.  1900-1,  p.  194, 
act  held  unconstitutional,  see  history,  |  5  ante;  amended  March 
le,  1907,  Stats,  and  Amdts.  1907,  p«  818,  Kerr's  Stats,  and  Amdts. 
1906-7.  p.  485. 

81  C.  378,  386,  387,  20  P.  401.  22  P..  689.  692,  6  L.  520.  (referred 
to);  84  C.  327,  366.  18  A.  S.  192.  24  P.  121,  129,  10  L.  627  (referred 
to);  150  C.  575,  577,  579,  89  P.  335   (referred  to). 

§1229.    APPLICATION,   HOW   SIGNED   AKD   TEBIHED. 

The  application  must  be  signed  by  a  majority  of  the  board  of 
trustees,  directors,  or  other  officers  having  the  management 
of  the  affairs  of  the  corporation,  and  must  be  verified  in  the 
same  manner  as  a  complaint  in  a  civil  action. 

Htotceryt     Enacted  March   11,  1872. 

47  C.  131,  133  (applied  to  a  contempt  before  a  justice  of  the 
peace);  81  C.  378,  386,  387,  20  P.  401,  22  P.  689,  692,  6  L.  520 
(applied  with  SS  1227,  1228  ante.  S  1230-1233  post);  84  C.  327.  365. 
18  A.  S.  192,  24  P.  121,  129,  10  L.  627  (referred  to);  150  C.  575, 
577.  578,  89  P.  335  (referred  to). 

As  to  verification,  see  Kerr's  Cyc.  C.  C.  P.  i  446  and  note. 

fl2S0.  FILING  APPLICATION  AND  PUBLICATION  OF 
NOTICE*  Upon  the  filing  of  the  application,  the  clerk  must 
give  notice  of  the  same,  for  such  time  as  the  court  may  order, 
but  not  less  than  thirty  nor  more  than  fifty  days,  by  publi- 
cation in  some  newspaper  published  In  the  county;  or  if 
there  be  no  newspaper  published  therein,  then  by  notices 
posted  la  three  of  the  principal  public  places  in  the  county. 

HIatoiTi  Bnacted  March  11,  1872;  amended  February  26, 
1878,  Code  Amdts.  1877-8,  p.  108;  April  16,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  109;  by  Code  Commission,  Act  March  8, 
1901.  Stats,  and  Amdts.  1900-1,  p.  194,  act  held  unconstitutional, 
see  history,  f  5  ante;  amended  March  16,  1907,  State,  and 
Amdts.   1907.  p.  318,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  485. 

81  C.  878,  386,  387.  20  P.  401.  22  P.  689.  692.  6  L.  520  (applied 
With  111227-1229  ante,  {«  1231-1233  post);  84  C.  327,  365.  18  A. 
S.  192,  24  P.  121.  129,  10  L.  627  (applied  with  |$  400,  565  ante); 
150  C.  575.  677,  678,  89  P.  335    (referred  to). 
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T!t  VI.]  UNCLAIMED    DEPOSITS.  |  1234 

f  12S4.  APPLICATION  BY  SAYINGS  AND  LOAN  SOCIETY. 
[UNCLAIMED  DEPOSITS.]  If  the  applicant  is  a  sayings  and 
loan  association,  or  engaged  in  the  business  of  receiving 
money  on  deposit,  and  there  is«any  unclaimed  deposit  or 
dividend  in  its  hands  belonging  to  a  person  whose  where- 
abouts are  unknown  to  the  trustees,  directors,  or  other  offi- 
cers presenting  the  application,  the  application  must  set  forth 
the  name  of  the  person  making  such  deposit,  or  entitled  to 
such  dividend,  the  time  when  such  deposit  was  made  or 
dividend  declared,  the  residence,  if  known,  of  such  person 
at  the  time  of  such  deposit,  the  amount  of  such  deposit  or 
dividend,  and  the  fact  that  the  whereabouts  of  such  person 
are  unknown.  The  same  facts  must  be  stated  in  the  notice  of 
the  application  given  by  the  clerk. 

[Proceedings.]  If,  at  any  time  before  the  expiration  of 
the  time  of  publication,  any  person  files  a  claim  to  such 
deposit  or  dividend,  the  court  must,  at  the  hearing  and  upon 
five  days'  notice  to  him,  hear  and  determine  his  claim,  and,  if 
such  claim  is  established,  order  such  money  to  be  paid  to 
him.  All  such  deposits  or  dividends  not  so  claimed,  or  as 
to  which  no  claim  shall  be  established,  must,  upon  order  of 
the  court,  be  paid  into  the  state  treasury,  accompanied  with 
a  copy  of  the  order,  which  must  set  forth  the  facts  herein- 
before required  to  be  stated  concerning  such  deposits  or 
dividends;  and,  upon  production  of  the  treasurer's  receipt  for 
such  payment,  the  court  may  proceed  to  declare  the  corpo- 
ration dissolved  as  in  other  cases. 

AH  uiehiiiiied  deposits  and  dividends  so  paid  into  the  state 
treasury  must  be  received,  invested,  accounted  for,  and  paid 
out,  in  the  same  manner  and  by  the  same  officers  as  is 
provided  by  law  in  the  case  of  escheated  estates,  and  in  sec- 
tion twelve  hundred  and  seventy-two. 

HlatoiTt  Enacted  February  26.  1897,  Stats,  and  Amdts.  1897, 
p.  33;  amended  by  Code  Commission,  Act  March  8.  1901,  Stats, 
and  Amdts.  1900-1,  p.  194,  act  held  unconstitutional,  see  his- 
tory, I  6  ante;  amended  March  16.  1907,  Stats,  and  Amdts.  1907, 
p.   318,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  485. 
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f.  OF  CIVIL  PROCRDITRE. 


TITLE  Vn. 
OP   EMINENT   DOMAIN. 

Eminent  domain  deilned. 

Purpoaea  for  wlilch  may  be  enerclaed. 

Rata  tee  subject  to  public  use. 

Private  property  deflned.    Clasaea  enumeratad. 

Pncta  neceaaary  to  be  (ound  by  court  before  condemn 

Parties  may  make  location.    May  enter  to  niaHe  aurvej 

Juriadlctlon  tn  auperlor  court. 

The  complaint  and  Its  contents. 

Summons,    what   to   contain.      How   Issued   and   serve 

Who  may  defend. 

Court  shall   have  Jurisdiction   to  regulate  the  mode  ■ 

Court  or  Jury  to  asaess  damHKBs. 

The   date  with    reap^ct   to   which   compensntion   shall   1 

SEseased.  and  the  measure  thereof. 
New  proeeedlnga  to  cure  defective  title. 
Payment  of  damages  or  depOHit  Of  bond   therefor. 
Damages,  to  whom  paid. 
Final    order   of   condemnation,   what   to   contain.      Whi 

nied,  title  veats. 
Putting  plalntitr  In  poBBesalon. 
Costs  may  be  allowed,  apportionment   thereof. 
Rules  of  practice. 
New  trials  and  appeals. 

When  title  takes  efCect,  and  conatructlon  ot. 
When  title  takes  effect. 
Construction. 

Pending  proceeding?  not  affected. 
Rules  ot  practice. 
Exceptions. 
Preference  of  proceedings  over  other  civil  actions. 


H237.  EMINEKT  DOMAIN  DEFINED.  Eminent  domal 
Is  the  right  of  the  people  or  government  to  take  private  pro] 
erty  tor  pabllc  use.  This  right  may  be  exerctsed  Id  tt 
r  provided  In  this  title. 

HIalorri      Enacted   March    11,   1872. 
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T!t.  VII.]  EMINENT    DOMAIN.  11237 

See  Kerr's  Cyc.  C.  C.  P.  for  20  pars,  annotation. 

87  C.  226,  231,  25  P.  435  (cited):  91  C.  238,  247.  248.  27  P.  604. 
605,  606,  609  (construed);  130  C.  631,  632,  634.  63  P.  78.  621  (con- 
strued); 138  C.  579,  582.  71  P.  1123,  1136  (cited);  145  C.  586.  587. 
588,  79  P.  282  (construed  wHh  8  1240  post);  91  C.  238,  245,  27 
P.  604   (proceeding  to  condemn  right  of  way  for  a  sewer). 

BMINBNT   DOMAIN. 

As  an  estate. — See  3  W.  &  P.   2366. 

As  attribute  of  sovereigrnty. — See  3  W.  A  P.  2363. 

As  to  frontage  on  navigable  waters,  eminent  domain  over. — 
Const.  1879,  art.  XV,  fi  1,  Hen.  G.  L.  p.  cl. 

Benefits — How  far  may  be  considered  as  an  offset  to  dam- 
ages.— See  45  A.  D.    532. 

Compensation — As  to  generally,  see  3  W.  &  P.  2365. 

Same — For  Improvements  placed  upon  the  land  by  the  con- 
demnor without  authority. — See  6  A.  C.  382. 

Same — For  interest  acquired  by  telegraph  company  in  rail- 
road right  of  way. — See   1  A.  C.  741. 

ftiame — Where  land  taken  for  right  of  way  of  railroad. — See 
19   A.    S.   458. 

Condemnation  of  property  for  private  use. — See  1  A.  C.  188. 

Consequential  damages  to  property  from  exercise  of  power 
of. — See  4  A.  C.   1185. 

Constitutional  provisions  as  to. — See  Const.  1879,  art.  I,   §14: 
I  art.  XII,  $8:  art,  XV,  S  1.  Hen.  G.  L.  pp.  Ixvi,  xcv.  cl. 

Corporation — Right   to    exercise   power    of — As    to    generally. 
i  see  5  A.  C.  531;  3  W.  &  P.  2364. 

Same — Constitutional  provisions. — See  Const.  1879,  art.  XII, 
S  8,  Hen.  G.  L.  p.  xcv. 

Same — Exercise  by  de  facto  corporation. — See  9  A.  C.  594. 

Corporation's  property  subject  to. — See  9  A.  C.   137. 

Damages — Accruing  after  condemnation — Remedy  of  owner  of 
property  for. — See  5  A.  C.  537. 

Same — Consequential,  to  property  from  exercising  power  of. — 
See  4  A.  C.  1186. 

Same — Evidence  of. — ^See  22  A.  S.   49. 

Same — Same — By  expert,  conclusiveness  of. — See  42  L.  767. 

Same — For  Injury  to  personal  property  or  expense  for  remov- 
ing it  from  premises. — See  8  A.  C.  696. 

Same — ^Measure  of. — See  "Measure  of  damages,"  this  note. 

Same — ^Upon  voluntary  discontinuance  of  proceedings  in. — See 
8   A.   C.   734. 

Danger  of  injury  to  person  or  livestock  as  an  element  of 
damage  in  taking  for  railroad. — See  11  A.  C.  697. 

Defendant  in — Must  appear  and  answer. — See  9  A.  C.  476. 

Same — Right  to  question  public  character  of  use. — See  2  A. 
C.  133. 
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Rigrht  of  railroad  company  to  condemn  land  for  spur  to  pri* 
vate  establishment. — See  7  A.  C.  835. 

State's  exercise  of  the  right  of,  as  to,  see  Kerr'n  Pocket  Pol. 
C.  I  44. 

Taking:  or  transfer  by  corporation  not  to  be  abridged. — See 
Const.  1870,  art.  XII,  i  8,  Hen.  G.  li.  p.  xcv. 

Telegraph  companies — Scope  of  Federal  act  empowering  to 
constitute  lines  on  public  roads. — See  1  A.  C.  533. 

Time  with  reference  to  which  value  of  property  taken  is 
to  be  estimated. — See  9  A.  C.   115. 

Value  of  property  and  damages — Expert  testimony  as  to,  con- 
clusiveness of. — See  42  L.  767;  also  note  S  1823,  post. 

Same — Offers  to  purchase  by  third  persons  as  evidence  of 
value. — See  6  A.  C.  »71. 

Waiver  by  landowner  of  right  to  compensation. — See  8  A.  C. 
855. 

What  constitutes  a  public  use  for  which  property  may  he 
taken. — See  2  A.  C.   60. 


S  1S9S.    PUBP0SE8  JPOR  WHICH  MAT  BE  EXERCISED. 

^^^ttbject  to  the  provisions  of  this  title,  the  right  of  eminent 
v?%domain  may  be  exercised  in  behalf  of  the  following  public 
I louses: 

N^    1.  Fortlfieations,  magailnes,  arsenals,  navj  yards,  nary  and 
^amiy  stations,  lighthouses,  range  and  beacon  lights,  coast 
surreys,  and  all  other  public  uses  authorized  by  the  goyern- 
ment  of  the  United  States. 

2.  Fnblie  bafldings  and  groaads  for  the  use  of  tlie  states  and 

all  other  public  uses  authorized  by  the  legislature  of  the 
state. 

3.  Public  balldlngs  and  groandg  fer  the  «se  of  any  county, 

incorporated  city,  or  city  and  county,  village,  town  or  school 
districts;  ponds,  lakes,  canals,  aqueducts,  reservoirs,  tun- 
nels, flumes,  ditches,  or  pipes  for  conducting  or  storing  water 
for  the  use  of  the  inhabitants  of  any  county,  incorporated 
city,  or  city  and  county,  village  or  town,  or  for  draining  any 
county,  incorporated  city,  or  city  and  county,  village  or  town; 
raising  the  banks  of  streams,  removing  obstructions  there- 
from, and  wideningt  and  deepening  or  straightening  their 
channels;  roads,  streets  and  alleys;  public  mooring  places 
for  water   craft;    public  parks,   including  parks   and  other 
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places  covered  by  water,  and  all  other  public  uses  for  the 
benefit  of  any  county,  incorporated  city,  or  city  and  county, 
village  or  town,  or  the  inhabitants  thereof,  which  may  be 
authorized  by  the  legislature;  but  the  mode  of  apportioning 
and  collecting  the  costs  of  such  improvements  shall  be  such 
as  may  be  provided  in  the  statutes  by  which  the  same  may  be 
authorized. 

4.  Wharves,  docks,  piers,  chutes,  booms,  ferries,  bridges, 

toll  roads,  by-roads,  plank,  and  turnpike  roads;  paths  and 
roads  either  on  the  surface,  elevated,  or  depressed,  for  the 
use  of  bicycles,  tricycles,  motorcycles  and  other  horseless 
vehicles,  steam,  electric,  and  horse  railroads,  canals,  ditches, 
dams,  pondings,  flumes,  aqueducts  and  pipes  for  irrigation, 
public  transportation,  supplying  mines  and  farming  in  neigh* 
borhoods  with  water,  and  draining  and  reclaiming  lands,  and 
for  floating  logs  and  lumber  on  streams  not  navigable. 

6.  Roads,  toBBels,  ditches,  flames,  pipes  aad  dsmplng  places    . 

for  working  mines;  also  outlets,  natural  or  otherwise,  for  '  . 
the  flow,  deposit,  or  conduct  of  tailings  or  refuse  matter 
from  mines;  also  an  occupancy  in  common  by  the  owners  or 
possessors  of  different  mines  of  any  place  for  the  flow,  de- 
posit, or  conduct  of  tailings  or  refuse  matter  from  their 
several  mines. 

6.  By-roads  leading  from  highways  to  realdeaoes,  farms, 
mines,  mills,  factories  and  buildings  for  operating  machinery, 
or  necessary  to  reach  any  property  used  for  public  purposes. 

7.  Telegraph  and  telephone  lines. 

8.  Sewerage  of  any  incorporated  city,  city  and  county,  or  of 
any  village  or  town,  whether  incorporated  or  unincorporated, 
or  of  any  settlement  consisting  of  not  less  than  ten  fam- 
ilies, or  of  any  buildings  belonging  to  the  state,  or  to  any 
college  or  university. 

9.  Roads  for  transportation  by  traction  engines  or  road 
locomotives. 

10.  Oil  pipe  lines. 

11.  Roads  and  flumes  for  logging  or  lumbering  purposes. 
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12.  Cuals,  reserroin,  dans,  ditches,  flames,  aqnedvets  and 
pipes  and  outlets  natural  or  otherwise  for  supplying,  storing, 
and  discharging  water  for  the  operation  of  machinery  for  the 
purpose  of  generating  and  transmitting  electricity  for  the 
supply  of  mines,  quarries,  railroads,  tramways,  mills,  and 
factories  with  electric  power;  and  also  for  the  applying  of 
electricity  to  light  or  heat  mines,  quarries,  mills,  factories, 
incorporated  cities  and  counties,  villages  or  towns;  and  also 
for  furnishing  electricity  for  lighting,  heating  or  power  pur- 
poses to  individuals  or  corporations,  together  with  lands, 
buildings  and  all  other  improvements  in  or  upon  which  to 
erect,  install,  place,  use  or  operate  machinery  for  the  purpose 
of  generating  and  transmitting  electricity  for  any  of  the  pur- 
poses or  uses  above  set  forth. 

13.  Electric  power  lines,  electric  heat  lines,  and  electric 
light,  heat  and  power  lines. 

14.  Cemeteries  for  the  burial  of  the  dead,  and  enlarging  and 
adding  to  the  same  and  the  grounds  thereof. 

15.  The  plants,  or  any  part  thereof  or  any  record  therein, 

of  all  persons,  firms  or  corporations  heretofore,  now  or  here- 
after engaged  in  the  business  of  searching  public  records,  or 
publishing  public  records  or  insuring  or  guaranteeing  titles 
to  real  property,  including  all  copies  of,  and  all  abstracts  or 
memoranda  taken  from,  public  records,  which  are  owned  by, 
or  in  the  possession  of  such  persons,  firms  or  corporations, 
or  which  are  used  by  them  in  their  respective  businesses; 
provided,  however,  that  the  right  of  eminent  domain  in  behalf 
of  the  public  uses  mentioned  In  this  subdivision  may  be  ex- 
ercised only  for  the  purpose  of  restoring  or  replacing,  in 
whole  or  in  part,  public  records,  or  the  substance  of  public 
records,  of  any  city,  city  and  county,  county  of  [or]  other  mu- 
nicipality, which  records  have  been,  or  may  hereafter  be,  lost 
or  destroyed  by  conflagration  or  other  public  calamity;  and 
provided  further,  that  such  right  shall  be  exercised  only  by 
the  city,  city  and  county,  county  or  municipality,  whose  rec- 
ords, or  part  of  whose  records,  have  been,  or  may  be,  so  lost 
or  destroyed. 
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HiKtoryi  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4.  p.  353;  March  10.  1891,  Stats,  and  Amdts. 
1891,  p.  48;  March  11,  1893,  Stats,  and  Amdts.  1893,  p.  146;  March 
26,  1895,  Stats,  and  Amdts.  1895,  p.  89;  March  4,  1897,  Stats, 
and  Amdts.  1897,  p.  70;  February  28,  1901,  Stats,  and  Amdts. 
1900-1,  p.  72;  March  21,  1905,  Stats,  and  Amdts.  1906,  p.  637; 
June  14,  1906,  Stats,  and  Amdts.  1906,  p.  68;  March  20.  1907. 
Stats,  and  Amdts.  1907,  p.  742,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.   486;  April   21,  1909,  Stats,  and  Amdts.   1909,  ch.   682. 

See  Kerr's  Cyc.  C.  C.  P.  for  51  pars,  annotation;  also  note 
S  1237.  ante. 

51  C.  269,  271,  272  (subd.  5  construed  unconsstltutlonal) :  53  C. 
223,  227  (subds.  3,  4,  7.  9  applied);  56  C.  593.  596  (referred  to): 
62  C.  182,  183  (applied);  68  C.  73  (applied);  64  C.  128.  125.  28 
P.  447  (applied);  67  C.  659,  660,  8  P.  501  (cited);  69  C.  255.  301. 
302,  10  P.  674,  698  (cited);  73  C.  482,  484.  485.  15  P.  74,  75  (subd. 
5  construed);  76  C.  360,  370,  18  P.  378.  380  (cited);  79  C,  159. 
161.  165.  21  P.  547.  548,  549  (applied):  79  C.  549,  560,  21  P.  958 
(cited);  87  C.  226,  232,  25  P.  435,  436  (cited);  91  C.  238,  248,  253, 
255,  27  P.  604,  606,  607.  608  (construed):  92  C.  528,  531,  28  P.  681, 
682  (cited):  95  C.  105,  111,  112,  30  P.  197  (applied);  97  C.  676.  679, 
680.  32  P.  802  (construed);  98  C.  614,  622.  33  P.  720,  721  (con- 
strued); 108  C.  88,  90,  40  P.  1061  (cited);  111  C.  221,  227.  43  P. 
602  (applied);  119  C.  164.  165,  61  P.  84  (applied);  132  C.  234,  237, 
64  P.  287  (construed);  134  C.  412,  413.  414,  66  P.  473  (construed); 
136  C.  36,  49,  68  P.  308  (construed):  143  C.  564.  570,  77  P.  457 
(referred  to):  144  C.  209,  214,  77  P.  933  (construed);  148  C.  585. 
589,  84  P.  41  (the  section  of  the  C.  C.  P..  Including  subd.  12  of 
this  section,  on  eminent  domain,  are  not  part  of  the  charter  of 
the  city  of  Stockton);  161  C.  263.  267,  268,  90  P.  545  (applied 
with  other  sections  to  condemnation  of  right  of  way  for  rail- 
road in  reclamation  district):  152  C.  303.  306.  307.  308.  92  P.  849 
(land  may  be  condemned  for  a  railroad  freight  house):  2  C.  A. 
24.  26,  82  P.  1122  (construed  with  other  provisions  of  the  codes 
to  authorize  the  widening  of  a  highway);  2  C.  A.  546,  558,  559, 
84  P.  298  (applied  with  other  sections  to  the  condemnation  of  a 
railway  crossing):  3  C.  A.  668,  674,  675,  87  P.  27  (condemnation 
of  right  of  way  for  railroad — presumption — burden  of  proof — 
conclusiveness,  upon  Judicial  department,  of  legislative  declara- 
tion as  to  what  is  a  public  use):  5  C.  A.  166,  174.  89  P.  993  (In 
condemning  land  for  drainage  district,  what  proof  only  is 
required):  5  C.  A.  726.  730.  91  P.  401  (applied  to  condemnation 
of  water  riglits — what  Is  the  only  limitation  on  power  of  emin- 
ent domain). 

See  Kerr's  Cyc.  C.  C.  P.  §  1241  and  note. 

As  to  acQui.««ition  of  property  by  exercise  of  eminent  domain, 
see  Kerr's  Cyc.  C.  C.  S  1001  and  note. 
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As  to  condemnation  of  state  land  for  governmental  purposes, 
see  Kerr's  Cyc.  Pol.  C.  «  2690  and  note. 

As  to  reclamation  purposes,  exercise  of  eminent  domain  for, 
see  Kerr*ii  Pocket  Pol.  C.  I  2787. 

As  to  road  purposes,  exercise  of  eminent  dotnain  for.  see 
Kerr's  Cyc.  Pol.  C.  I  2690  and  note. 

As  to  streets  or  alleys,  exercise  of  eminent  domain  for,  see 
Kerr's  Cyc.  Pol.  C.  §  4872  and  note. 

As  to  tolI-brld^e  or  ferry,  exercise  of  eminent  domain  for,  see 
Kerr*M  Pocket  Pol.  C.  S  2855. 

As  to  toll -roads,  exercise  of  eminent  domain  for,  see  Kerr*M 
Pocket  Pol.  ('.  S  2787. 

«  12S9.    ESTATES  SUBJECT  TO  PUBLIC  USE.    The  fol- 
lowing is  a  classification  of  the  estates  and  rights  in  lands 
^  subject  to  be  taken  for  public  use: 

1.  A  fee  ginple,  when  taken  for  public  buildings  or  grounds, 
X    or  for  permanent  buildings,  for  reservoirs  and  dams,  and  per- 
manent flooding  occasioned  thereby,  or  for  an  outlet  for  a 
flow,  or  a  place  for  the  deposit  of  debris  or  tailings  of  a 
mine. 

2.  An  eMement,  when  taken  for  any  other  use. 

3.  The  right  of  entry  npon  and  ocenpation  of  lands,  and  the 

right  to  take  therefrom  such  earth,  gravel,  stones,  trees,  and 
timber  as  may  be  necessary  for  some  public  use. 

Hlntoryi  Enacted  March  11,  1872;  amended  March  24,  1874, 
Cod6  Amdts.  1878-4,  p.  355. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation;  also  note  I  1237 
ante. 

56  C.  8,  10  (cited):  62  C.  182.  183.  184  (construed):  67  C.  59, 
60,  7  P.  123  (construed):  67  C.  659,  660.  8  P.  501  (construed  with 
<  1238  ante);  91  C.  238.  248,  27  P.  604,  606  (any  public  or  private 
corporation,  or  any  natural  person,  may  acquire  property,  with- 
out owner's  consent,  for  public  use):  92  C.  528.  531.  28  P.  681, 
682  (cited);  111  C.  221.  229.  43  P.  602  (miscited  for  il240):  124 
C.  597,  616,  67  P.  585,  591  (construed). 
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$1240.  PRIYATE  PROPERTY  DEFINED.  CLASSES 
^  ^  ENUMERATED.  The  private  property  which  may  be  taken 
I    ^  under  this  title  includes : 

v^  X.      1*  All  real  property  belonging  to  any  person; 
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2.  Lands  belonging  to  this  state,  including  tide  and  sub- 
merged lands,  not  within  the  corporate  limits  of  any  city,  or 
city  and  county,  or  to  any  county,  incorporated  city,  or  city 
and  county,  village  or  town,  not  appropriated  to  some  public 
use; 

3.  Lands  belonging  to  tlie  United  States  or  owned  or  held 
by  the  United  States  in  trust,  or  otherwise,  for  any  purpose, 
except  lands  owned  or  held  for  lighthouses,  post-office  or 
other  government  buildings,  forts,  arsenals,  or  other  military 
purposes ; 

4.  Property  appropriated  to  pnblic  nse;  but  such  property 

shall  not  be  taken  unless  for  a  more  necessary  public  use  than 
that  to  which  it  has  been  already  appropriated; 

6.  Franeliises  for  toll-roads,  toll-bridges,  and  ferries,  and  all  ^ 
other  franchises ;  but  such  franchises  shall  not  be  taken  unless 
for  free  highways,  railroads,  or  other  more  necessary  public 
use; 

6.  AH  rights  of  way  for  any  and  all  the  purposes  mentioned 
in  section  twelve  hundred  and  thirty-eight,  and  any  and  all 
structures  and  improvements  thereon,  and  the  lands  held  or 
used  in  connection  therewith  shall  be  subject  to  be  connected 
with,  crossed,  or  intersected  by  any  other  right  of  way  or 
improvements,  or  structures  thereon.  They  shall  also  be 
subject  to  a  limited  use,  in  common  with  the  owner  thereof, 
when  necessary;  but  such  uses,  crossings,  intersections,  and 
connections  shall  be  made  in  manner  most  compatible  with 
the  greatest  public  benefit  and  least  private  injury; 

[Railroad  main-traek  crossing — Begnlations  of]  no  railroad 
main-track  crossing,  outside  the  limits  of  any  incorporated 
town,  city  or  city  and  county,  shall  be  at  grade,  unless  the 
party  proposing  such  crossing  at  grade  shall,  at  its  own 
sole  cost  and  expense,  protect  such  crossing  by  the  construc- 
tion, operation  and  maintenance  of  an  interlocking  plant,  with, 
suitable  signals  and  derails;  but  either  party  to  such  cross- 
ing may  insist  upon  a  separation  of  grades,  in  which  case 
the  cost  of  constructing  such  crossing  with  separate  grades 
shall  be  equally  divided  between  the  railroad  companies  con- 
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cerned;  and  provided  farther  that  where  any  such  crossing 
has  been  constructed  at  grade,  either  company  may,  at  any 
time  thereafter,  require  a  separation  of  the  grades  at  such 
crossing,  each  company  paying  one  half  of  the  expense  of 
such  separation;  and  provided  further  that  the  foregoing 
provisions  shall  not  be  construed  as  requiring  a  separation 
of  grades  where  such  separation  is  physically  impracticable, 
and  in  case  of  any  dispute  or  controversy  as  to  the  physical 
practicability  of  any  under-grade  or  overhead  crossing,  the 
same  shall  be  determined  by  the  superior  court  of  the  county 
in  which  such  crossing  is  situate  in  an  action  or  proceeding 
brought  by  either  party  for  that  purpose. 

7.  All  classes  of  private  property  not  enumerated  may  be 

taken  for  public  use,  when  such  taking  is  authorized  by  law; 

8.  Proceedings  to  condemn  lands  belonging  to  tliis  state  are 

hereby  authorized,  and  must  be  maintained  and  conducted  in 
the  same  manner  as  are  other  condemnation  proceedings  pro- 
vided for  in  this  title;  except,  that  in  such  proceedings  the 
summons  and  a  copy  of  the  complaint  must  be  served  on  the 
governor,  attorney-general,  and  surveyor-general  of  this  state. 

9.  Proceedings  to  condemn  any  of  said  lands  belonging  to 

the  United  States  or  owned  or  held  by  the  United  States  in 

trust,  or  otherwise,  for  any  purpose,  are  hereby  authorized, 

and  must  be  maintained  and  conducted  in  the  same  manner  as 

are    other   condemnation   proceedings   provided   for   in   this 

title;  except,  that  in  such  proceedings,  the  summons  and  a 

copy  of  the  complaint  must  be  served  on  the  United  States 

district  attorney  for  the  district  in  which  the  land  sought  to 

be  condemned  is  situated  and  also  upon  the  United  States 

surveyor-general  for  this  state. 

HlAtoryt  Enacted  March  11,  1872;  amended  March  15.  1901, 
Stats,  and  Amdts.  1900-1,  p.  307;  March  18,  1905,  Stats,  and 
Amdts.  1905,  p.  126;  amended  March  16,  1907.  Stats,  and 
Amdts.  1907,  p.  389,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  487. 
Ib  effect  immediately. 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation;  also  note 
f  1237  ante. 

62  C.  182,  183  (applied);  91  C.  238,  248.  27  P.  604,  606  (con- 
strued); 111  C.  221,  227,  230,  43  P.  602  (applied);  145  C.  586.  587,588, 
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79  P.  282  (applied):  151  C.  263,  266.  267,  268,  270.  90  P.  545 
(applied  with  other  sections  to  condemnation  of  rlg^ht  of  way 
for  railroad  in  reclamation  district);  1  C.  A.  142.  141.  81  P.  971 
(construed):  2  C.  A.  546.  560.  84  P.  298.  304  (construed):  109  F. 
509.  512  (condemnation  of  rigrht  of  way  for  railroad  does  not 
necessarily  exclude  another  company  from  obtalningr  rightB  in 
the  same  tract). 

As  to  all  property  being  subject  to  right  of  eminent  domain, 
see  9  A.  S.  R.  139,  140;  4  L.  785;  7  Ij,  766;  1  N.  S.  611-615. 

As  to  condemnation  of  shares  oi  minority  stockholders  of 
corporation,  see  1  I-..  N.  S.  606-617. 

As  to  condemnation  of  waterworks  by  city,  see  brief  26  L.  272. 

As  to  construction  of  telegraph  line  along  right  of  way  of 
railroad,  see  briefs  46  L.  223;  60  L.  146;  62  L.  943. 

As  to  frontages  on  navigable  waters,  see  Const.  1879  art.  XV. 
S  1,  Hen.  G.  L.  p.  ci. 

As  to  lateral  support,  see  26  A.  R.  457-462. 

As  to  laying  street  across  railroad  track  and  through  railroad 
yards,  see  brief  37  L.  190. 

As  to  mode  of  making  crossings,  see  Kerr's  Cyc.  C.  C.  P.  {  1247 
and  note. 

As  to  more  necessary  public  use,  see  Kerr's  Cyc.  C.  C.  P.  S  1240, 
note  par.  8;  also  {  1241  and  note  pars.  25,  26. 

As  to  railway  crossings,  see  7  L.  767:  briefs  3  L.  241:  10  L,  862. 

As  to  rights  of  way  through  mountain  passes*  canons,  etc.,  see 
4  I..  791. 

As  to  rule  that  where  two  public  uses  can  stand  together 
without  impairment  of  one  by  other  they  must  stand,  see  61  L. 
649. 

As  to  taking  cemetery  for  public  park,  see  brief  16  L.  180. 

As  to  taking  city  property  by  federal  government,  see  brief 
69  L.  723. 

As  to  taking  corporate  rights  and  franchises,  see  Const,  art. 
XII,  §8,  Hen.  G.  L.  p.  xcv;  also  31  A.  D.  372;  33  A.  D.  515;  42 
A.  D.  728.  729;  9  A.  S.  137;  4  L.  785;  brief  31  L.  304. 

As  to  taking  land  of  one  railroad  company  by  another,  see 
24  A.  R.  551,  552;  briefs  3  L.  241;  31  L.  304;  note  12  L.  220. 

As  to  tide-lands,  see  66  L.  897. 

As  to  taking  property  already  appropriated  to  public  use  for 
.same  public  use,  see  4  L.  789-791,  7  L*.  766. 

As  to  taking  property  by  eminent  domain  where  exclusive 
privileges  or  franchises  have  been  granted,  see  9  A.  S.  140-142. 

As  to  taking  property  devoted  to  one  public  use  for  another 
public  use.  see  40  A.  R.  748,  749;  24  A.  R.  551,  552;  9  A.  S.  139: 
1  L.  787,  790:  60  L.  383. 

As  to  taking  riparian  rights,  see  16  A.  S.  614,  616;  brief  33 
L.  648. 
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§  1241.  FACTS  N£C£S8ABY  TO  BE  FOUND  BY  COUBT 
ri  ^  BEFOBE  CONDEMNATION.  Before  property  can  be  taken, 
^    .  it  must  appear: 

v^       1.  That  the  use  to  which  it  is  to  be  applied  is  a  use  author- 
0    I    ized  by  law; 

v^       2.  That  the  taking  is  necessary  to  such  use; 

V  3.  If  already  appropriated  to  some  public  use,  that  the  pub- 
lic use  to  which  it  is  to  be  applied  is  a  more  necessary  public 
use. 

Ulatoryi     Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  32  pars,  annotation;  also  note 
i  1237,  ante. 

50  C.  505.506  (referred  to):  64  C.  123,  131,  28  P.  447,  449  (aubd. 
2  construed);  67  C.  59,  62,  7  P.  123  (cited);  68  C.  57,  63,  8  P.  673 
(cited);  79  C.  159,  161.  21  P.  547,  548  (cited);  91  C.  238,  253.  256. 
27  P.  604,  606  (construed);  3  C.  A,  668,  676,  678.  87  P.  27.  30,  31 
(construed). 

As  to  anticipated  necessity,  see  Kerr's  Cyc.  C.  C.  P.  §1241, 
note  pars.  16-18. 

As  to  authorized  use,  see  Kerr's  Cyc.  C.  C.  P.  I  1238  and  note. 

As  to  showing  that  location  of  rlgrht  of  way  is  most  com- 
patible with  greatest  public  benefit  and  least  private  injury, 
see  Kerr's  Cyc.  C.  C.  P.  {  1240  subd.  5  and  note;  also  post  S  1242 
and  note. 

As  to  taking  for  more  necessary  public  use,  see  Kerr's  Cyc. 
C.  C.  P.  I  1240  subds.  3,  4. 

As  to  when  question  of  existence  of  public  use  may  be  deter- 
mined by  courts,  see  42  A.  S.  406,  407;  88  A.  S.  926-946;  brief 
70  L.  473. 


§  U42.  PARTIES  MAY  HAKE  LOCATION.  MAY  ENTER 
TO  MAKE  SURVEYS.  In  all  cases  where  land  is  required  for 
public  use,  the  state,  or  its  agents  in  charge  of  such  use,  may 
survey  and  locate  the  same;  but  it  must  be  located  in  the 
manner  which  will  be  most  compatible  with  the  greatest  pub- 
lic good  and  the  least  private  injury,  and  subject  to  the  pro- 
visions of  section  twelve  hundred  and  forty-seven.  The  state, 
or  its  agents  in  charge  of  such  public  use,  may  enter  upon 
the  land  and  make  examinations,  surveys,  and  maps  thereof, 
and  such  entry  shall  constitute  no  cause  of  action  in  favor 
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of  the  owners  of  the  land,  except  for  injuries  resulting  from 
negligence,  wantonness,  or  malice. 

HlMtoryi     Enacted  March   11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation;  also  note  I  1237 
ante. 

76  C.  404,  412,  413.  18  P.  599,  603  (cited);  91  C  238.  255.  27  P. 
604,  606  (construed):  122  C.  601.  603,  65  P.  411  (construed):  129 
C.  8.  11.  61  P.  947  (construed):  138  C.  895,  399,  65  P.  883  (con- 
strued); 2  C.  A.  546,  558,  84  P.  298  (construed  with  other  sec- 
tions— condemnation  of  railway  crossing:). 

As  to  acquisition  of  property  by  exercise  of  eminent  domain, 
see  Kerr's  Cyc.  C.  C.  |  1001  and  note. 

As  to  complaint  and  its  contents,  see  Kerr's  Cyc.  C.  C.  P. 
I  1244  and  note. 

As  to  summons  and  its  contents,  see  post  {  1245. 


§  124S.  JURISDICTION  IN  SUPERIOR  COURT.  AH  pro- 
ceedings under  this  title  must  be  brought  in  the  supreior  court 
of  the  county  in  which  the  property  is  situated.  They  must 
be  commenced  by  filing  a  complaint  and  issuing  a  summons 
thereon. 

Htotoryt  Enacted  March  11,  1872;  amended  April  36,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  118. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation;  also  note  9  1237. 
ante. 

65  C.  394.  395.  4  P.  344,  345  (construed):  65  C.  409.  410,  4  P. 
388  (construed):  74  C.  261,  263,  15  P.  774.  775  (construed);  76  C. 
404.  410,  18  P.  599  (construed):  83  C.  491.  496.  497,  24  P.  157.158.159 
felted):  87  C.  226,  231,  26  P.  435,  436  (cited):  91  C.  238,  248.  27  P. 
604.  606  (construed):  106  C.  202,  205,  39  P.  531  (abandonment  of 
homestead  by  deed  of  ^rant) :  124  C.  597.  647,  57  P.  585  (action 
is  not  commenced  until  summons  is  Issued) ;  134  C.  586,  589.  66  P. 
856  (referred  to);  138  C.  579,  580,  582.  71  P.  1123.  1136  (con- 
strued); 6  C.  A.  242,  248.  91  P.  1015  (jurisdiction — reservation  of 
question  of  necessity). 

As  to  contents  of  complaint,  see  Kerr's  Cyc.  C.  C.  P.  9  1244  and 
note. 

As  to  cont<*nta  of  summons,  set*  post  Ji  124.'). 


§12i4.    THE    COMPLAINT    AND    ITS    COKTSNTS.    The 

complaint  must  contain: 
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1.  ne  same  of  fhe  eorponitfoiiy  aBSoclation,  commlsBion,  or 
person  in  charge  of  the  public  use  for  which  the  property  is 
sou^t,  who  must  be  styled  plaintilf. 

2.  The  names  of  all  owners  and  claimants  of  the  property, 
if  known,  or  a  statement  that  they  are  unknown,  "vi^io  must 
be  styled  defendants. 

3.  A  gtaiement  ef  tke  rigkt  of  the  plaintiff. 

4.  If  a  light  of  way  be  somght,  the  complaint  must  show  the 
location,  general  route,  and  termini,  and  must  be  accompanied 
with  a  map  thereof,  so  far  as  the  same  is  involved  in  the 
action  or  proceeding. 

5.  A  deseilptlon  ^f  each  piece  of  land  soaght  to  be  taken, 
and  whether  the  same  includes  the  whole  or  only  a  part  of 
an  entire  parcel  or  tract.  All  parcels  lying  in  the  county, 
and  required  for  the  same  public  use,  may  be  included  in  the 
same  or  separate  proceedings,  at  the  option  of  the  plaintiff 
but  the  court  may  consolidate  or  separate  them  to  suit  the 
convenience  of  parties. 

[Condemnation  for  sewer.]  When  application  for  the  con- 
demnation of  a  right  of  way  for  the  purposes  of  sewerage 
ia  made  on  behalf  of  a  settlement,  or  of  an  incorporated  village 
or  town,  the  board  of  supervisors  of  the  county  may  be  named 
as  plaintiff. 

Htoftoryi  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  355;  April  26,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),   p.   118. 

See  Kerr's  Cyc.  C.  C.  P.  for  40  pars,  annotation;  also  note 
I  1237,  ante. 

1  W.  C.  R.  470  (applied);  2  P.  38,  39  (referred  to);  67  C.  59,  60. 
61,  64,  7  P.  128  (construed);  76  C.  404,  413,  18  P.  599,  602,  603 
(applied);  83  C.  607,  610,  23  P.  700,  701  (construed);  87  C.  226,  233, 
26  P.  435.  437  (construed);  91  C.  238,  252,  27  P.  604,  606,  607  (con- 
strued); 31  P.  158.  159  (cited);  122  C.  601,  602,  55  P.  411  (applied): 
124  C.  597,  609,  67  P.  585  (cited);  132  C.  234,  235,  236.  64  P.  287 
(applied);  134  C.  412,  414,  416,  66  P.  473  (citod);  152  C.  303,  308. 
92  P.  849  (complaint  need  not  allegre  antecedent  selection  of  land 
Involved);  1  C.  A.  142,  144,  81  P.  971  (cited);  1  C.  A.  175.  178,  180. 
182.  81  P.  972  (construed);  2  C.  A.  546.  554.  84  P.  298,  302 
(applied). 

As  to  parties  defendant,  see  Kerr's  Cyc.  C.  C.  P.  J  1246  and 
note  pars.   2-11. 
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§  1245.  SUMMONS,  WHAT  TO  CONTAIN.  HOW  ISSUED 
AND  SEBYED.  The  clerk  must  issue  a  summons,  which  must 
contain  the  names  of  the  parties,  a  general  description  of  the 
whole  property,  a  statement  of  the  public  use  for  which  it 
is  sought,  and  a  reference  to  the  complaint  for  descriptions 
of  the  respective  parcels,  and  a  notice  to  the  defendants  to 
appear  and  show  cause  why  the  property  described  should 
not  be  condemned  as  prayed  for  in  the  complaint.  In  all 
other  particulars  it  must  be  in  the  form  of  a  summons  in 
civil  actions,  and  must  be  served  in  like  manner. 

History;     Enacted  March   11,   1872. 

See  note  |  1237,  ante.  / 

91  C.  238,  248,  27  P.  604.  606  (construed);  150  C.  28»,  325,  88  P. 
356,  8  L.  N.  S.  692  (difference  as  to  summons  in  eminent  domain 
and  in  ordinary  civil  actions):  1  C.  A.  142,  144.  81  P.  971  (cited). 

As  to  proceeding's  not  being  comm.enced  until  summons  Is 
issued,  see  Kerr's  Cyc.  C.  C.  P.  %  1243  and  note. 

As  to  service  of  summons  in  actions  to  condemn  lands  belong- 
ing to  state,  see  'Kerr's  Cyc.  C.  C.  P.  §  1240  subd.  7  and  note. 

As  to  summons,  generally,  see  Kerr's  Cyc.  C.  C.  P.  H  407  et  seq. 
and  notes. 

§  1246.  WHO  MAT  DEFEKD.  All  persons  in  occupation  of, 
or  having  or  claiming  an  interest  in  any  of  the  property 
described  in  the  complaint,  or  in  the  damages  for  the  taking 
thereof,  though  not  named,  may  appear,  plead,  and  defend, 
each  in  respect  to  his  own  property  or  interest,  or  that  claimed 
by  him,  in  like  manner  as  if  named  in  the  complaint. 

HUitoryt     Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation;  also  note 
§  1237,  ante. 

87  C.  253.  255,  25  P.  420  (applied);  91  C.  238,  248,  27  P.  604.  606 
(construed);  124  C.  597.  603,  609,  57  P.  585  (applied);  109  P.  509, 
511  (right  to  intervene  In  condemnation  proceedings). 

As  to  answer,  counterclaim,  and  cross-complaint,  see  Kerr's 
Cyc.  C.  C.  P.  SS  437-442  and  notes. 

As  to  appearance,  generally,  see  Kerr's  Cyc.  C.  C.  P.  {  1014  and 
note. 

As  to  parties  defendant,  see  Kerr's  Cyc.  C.  C.  P.  §  1244  and  note 

pars.  28-31. 

As  to  parties  plaintiff,  see  Kerr's  Cyc.  C.  C.  P.  I  1244  and  note 
pars.  32,  33. 
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1 1847.  COURT  SHALL  HATE  JUBISDICTION  TO  BE6U- 
LATE  THE  MODE  OF  MAKIirO  CII08SING8  OR  OF  ENJOY- 
IKG  A  COMMON  USE.    The  court  shall  have  power: 

1.  To  reipolate  and  determine  the  place  and  manner  of  mak- 
\ng  connections  and  crossings,  or  of  enjoying  the  common  use 
mentioned  in  the  fifth  subdivision  of  section  twelve  hundred 
and  forty; 

2.  To  hear  and  determine  all  adverse  or  conflicting  claims 

to  the  property  sought  to  be  condemned,  and  to  the  damages 
therefor ; 

3.  To  determine  the  respeetlTe  rights  of  different  parties 
seeking  condemnation  of  the  same  property. 

Htatorjri     £}nact9d  March   11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation:  also  note  f  1237. 
ante. 

76  C.  404.  412,  18  P.  599,  603  (cited);  91  C.  238.  248,  27  P.  604. 
606  (construed);  124  C.  597,  609,  613,  57  P.  585,  588  (cited). 

§1248.    COUBT  OB  JUBY  TO  ASSESS  DAMAGES.    The 

^  court,  jury,  or  referee  must  hear  such  legal  testimony  as  may 
^  be  offered  by  any  of  the  parties  to  the  proceedings,  and  there- 
I    upon  must  ascertain  and  assess: 

-^      1.  The  yalae  of  the  property  sooght  to  be  condemned,  and 

all  Improvements  thereon  pertaining  to  the  realty,  and  of  each 
and  erery  separate  estate  or  Interest  therein;  if  it  consists 
of  different  parcels,  the  value  of  each  parcel  and  each  estate 
or  Interest  therein  shall  be  separately  assessed. 

2.  If  the  property  songlit  to  be  condemned  constitates  only 
a  part  of  a  larger  parcel,  the  damages  which  will  accrue  to 
the  portion  not  sought  to  be  condemned,  by  reason  of  Its 
severance  from  the  portion  sought  to  be  condemned,  and  the 
construction  of  the  Improvement  in  the  manner  proposed  by 
the  plaintiff.  ^ 

3.  Separately,  how  much  the  portion  not  sought  to  l>e  con- 
demned, and  each  estate  or  interest  therein,  will  be  benefited, 
if  at  all,  by  the  construction  of  the  improvement  proposed  by 
the  plaintiff;  and  if  the  benefit  shall  be  equal,  to  the  damages 

.939 


i  1248  CODE  OF  CIVIL  PROCKIXTRE.  [Pt.  III. 

assessed  under  BubdiTislon  two,  the  owner  of  the  parcel  shall 
be  allowed  no  oompensation  exeept  the  ralue  of  the  portion 
taken;  but  if  the  benefit  shall  be  less  than  the  damages  bo 
assessed,  the  former  shall  be  deducted  from  the  latter,  and 
the  remainder  shall  be  the  only  damages  allowed  in  addition 
to  the  value. 

4.  If  the  property  gounrht  to  be  condemned  be  water  or  the 
use  of  water,  belonging  to  riparian  owners,  or  appurtenant  to 
any  lands,  how  much  the  lands  of  the  riparian  owner,  or  the 
lands  to  which  the  property  sought  to  be  condemned  is  ap- 
purtenant, will  be  benefited,  if  at  all,  by  a  diversion  of  water 
from  its  natural  course,  by  the  construction  and  maintenance, 
by  the  person  or  corporation  in  whose  favor  the  right  of  emi- 
nent domain  is  exercised,  of  works  for  the  distribution  and 
convenient  delivery,  of  water  upon  said  lands;  and  such  bene- 
fit, if  any,  shall  be  deducted  from  any  damages  awarded  the 
owner  of  such  property. 

5.  If  the  property  sought  to  be  condemned  be  for  a  mil- 
road)  the  cost  of  good  and  sufficient  fenced  along  the  line  of 
such  railroad,  and  the  cost  of  cattle-guards  where  fences  may 
cross  the  line  of  such  railroad. 

6.  As  far  as  practicable^  compensation  must  be  assessed  for 
each  source  of  damages  separately. 

Hlntoryt  Enacted  March  11,  1872;  amended  March  19,  1889. 
Stats,  and  Amdts.  1889,  p.  343. 

See  Kerr'.s  Cyc.  C.  C.  P.  for  103  pars,  annotation;  also  note 
I  1237,  ante. 

56  C.  8.  9  (applied),  2  P.  38,  39  (referred  to);  64  C.  110,  111.  112. 
113,  29  P.  511,  512  (applied);  67  C.  59,  64.  7  P.  123  (construed  and 
applied):  68  C.  57.  63,  8  P.  673.  676  (applied);  69  C.  202,  206.  10  P. 
510,  513  (cited);  79  C.  549.  550,  551,  21  P.  958,  959  (applied);  83 
C.  507.  514,  23  P.  700,  703  (construed  as  not  applying  to  pro- 
ceedings before  board  of  supervisors);  91  C.  238.  248,  27  P.  604. 
606  (construed);  91  C.  449,  452.  27  P.  768,  769,  13  L.  754  (con- 
strued with  {  499  C.  C,  holding  latter  prevails  in  condemnation 
for  street  railway  purposes);  31  P.  158,  159  (cited);  104  C.  20, 
27,  28.  37  P.  869.  860  (construed  and  applied  with  11261  post); 
134  C.  412,  415,  66  P.  473  (applied):  137  C.  619,  622,  92  A.  S.  188. 
67  P.  1040,  70  P.  1083,  1084,  59  L.  581  (unconstitutionality  of  pro- 
vision authorlzlner  s-  deduction  for  benefits);  1  C.  A.  176,  181,  81 
P.  972  (requirement  as  to  bond);  1  C.  A.  441.  446.  82  P.  640  (same 
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measure  of  damagrf's  not  to  be  applied  generally  in  suits  for 
damagres  for  nuisance  or  trespass);  3  C.  A.  11,  13,  84  P.  218  (dam- 
ag'es  to  land  not  taken  are  allowable). 

As  to  Judg-ment  of  condemnation,  see  Kerr's  Cyc.  C.  G.  P.  {  1253 
and  note. 

Same — ^gold-coln  judgrment.— See  Kerr's  Cyc.  C.  C.  P.  §  667  and 
note. 

As  to  Jury,  see  Kerr's  Cyc.  C.  C.  P.  §  1256  and  note:  also  ante 
{1237,  note. 

As  to  opinion  evidence  on  value,  see  19  A.  S.  460;  27  A.  S.  677. 

As  to  opinion  evidence  respectinK"  value  of  land  takon.  soe 
Kerr's  Cyc.  C.  C.  P.  81248.  note  pars.  67-75  this  note;  also  note 
19  A.  S.  460. 

As  to  practice,,  see  Kerr's  Cyc.  C.  C.  P.  §  1246  and  note;  §§  12»6, 
1257  and  notes. 

As  to  speculative  damages,  see  88  A.  D.  120;  19  A.  S.  460. 

As  to  trial  by  jury  In  proceeding  to  condemn  by  power  of 
eminent  domain,  see  48  A.  D.  190. 

§1249.    THE  DATE  WITH  RESPECT  TO  WHICH  COM- 
^   PEKSATIOK  SHALL  BE  ASSESSED,  AND  THE  MEASUBE 
^    THEBEOF*    For  the  purpose  of  assesslDg  compensation  and 
^^   damages,  the  right  thereto  shall  be  deemed  to  have  accrued 
I     at  the  date  of  the  summons,  and  its  actual  value,  at  that  date, 
^    shall  be  the  measure  of  compensation  for  all  property  to  be 
actually  taken,  and  the  basis  of  damages  to  property  not  actu- 
ally taken,  but  injuriously  affected,  in  all  cases  where  such 
damages  are  allowed,  as  provided  in  section  twelve  hundred 
and  forty-eight. 

[Damage  on  letting  into  possession.]  If  an  order  be  made 
letting  the  plaintiff  into  possession,  as  provided  in  section 
twelve  hundred  and  fifty-four,  the  compensation  and  damages 
awarded  shall  draw  lawful  interest  from  the  date  of  such 
order.  No  improvements  put  upon  the  property,  subsequent 
to  the  date  of  the  service  of  summons,  shall  be  included  in 
the  assessment  of  compensation  or  damages. 

History  I     Enacted  March   11,   1872. 

See  'Kerr's  Cyc.  C.  C.  P.  for  \t  pars,  annotation:  also  note 
$  1237,  ante. 

61  C.  90,  91  (construed);  2  P.  38.  39  (referred  to);  68  C.  57,  65, 
8  P.  673  (construed);  74  C.  261.  262,  15  P.  774.  775  (applied);  83  C 
566,  668,  S3  P.  622  (applied):  91  C.  238.  248,  27  P.  604,  606  (con- 
strued); 124  C.  597,  643.  644,  648,  67  P.  585,  586  (construed/;  1 
West  Coast  R.  470,  471.  2  P.  38  (construed). 

941 


SS  1250-1252  CODE  OF  CIVIL  PROCEDT'RE.  [Pt.  III. 

§1260.  NEW  PB0CEEDING8  TO  CURE  DEFECTITE 
TITLE*  If  the  title  attempted  to  be  acquired  is  found  to  be 
defective  from  any  cause,  the  plaintiff  may  again  institute 
proceedings  to  acquire  the  same,  as  in  this  title  prescribed. 

Hlfltoryi     Enacted  March    11,   1872. 

§  1251.    PAYMENT  OF  DAMAGES  OR  DEPOSIT  OF  BOND 
^  THEREFOR.    The   plaintiff   must,   within   thirty   days    after 
^    final  judgment,  pay  the  sum  of  money  assessed;  but  may,  at 
I  '  the  time  of  or  before  payment,  elect  to  build  the  fences  and 
"4^    cattle-guards;  and  if  he  so  elect,  shall  execute  to  the  defend- 
X     ant  a  bond,  with  sureties  to  be  approved  by  the  court  in  double 
the  assessed  cost  of  the  same,  to  build  such  fences  and  cattle- 
guards  within  eighteen  months  from  the  time  the  railroad 
is  built  on  the  land  taken,  and  if  such  bond  be  given,  need 
not  pay  the  cost  of  such  fences  and  cattle-guards.    In  an  ac- 
tion on  such  bond  the  plaintiff  may  recover  reasonable  attor- 
i>fiy*s  fees. 

Hlatoryi     Enacted  March    11,   1872. 

See  Kerr's  Cyo.  C.  C.  P.  for  21  pars,  annotation;  also  nuto 
f  1237,  ante. 

64  C.  110,  112,  113,  29  P.  511,  512  (construed  wHli  other  sec- 
tions): 65  C.  293,  294,  4  P.  12  (construed);  67  C.  59,  63,  7  P.  123 
(construed  with  H  1253.  1256  post):  91  C.  238,  248,  27  P.  604, 
606  (construed):  104  C.  20.  27.  37  P.  859  (construed  with  other 
sections);  129  C.  404,  406.  407.  408.  62  P.  66  (construed):  133  C. 
5.  7.  65  P.  127,  128  (construed):  134  C.  412.  416,  66  P.  473  (cited): 
139  C.  128,  132.  133,  72  P.  915  (construed):  31  P.  158,  159  (con- 
strued). 

As  to  interest  on  amount  found  i)y  jury,  see  Kerr's  Cyc.  C.  C. 
P.  S  1249  and  note:  i  1253  and  note  par.  3. 

As  to  payment  of  costs  before  final  order  of  condemnation,  see 
Kerr's  Cyc.  C.  C.  P.  fi  1253  and  note. 

§1252.  DAMAGES,  TO  VfHOM  PAID.  Payment  may  be 
made  to  the  defendants  entitled  thereto,  or  the  money  may 
be  deposited  in  court  for  the  defendants,  and  be  distributed 
to  those  entitled  thereto.  If  the  money  be  not  so  paid  or 
deposited,  the  defendants  may  have  execution  as  in  civil 
cases;  and  if  the  money  cannot  be  made  on  execution,  the 
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court,  upon  a  showing  to  that  effect,  must  set  aside  and  annul 
the  entire  proceedings,  and  restore  possession  of  the  prop- 
erty to  the  defendant,  if  possession  has  been  taken  by  the 

plaintiff. 

Hlntoryt     Enacted  March   11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation:  also  note 
)  1237,  ante. 

2  P.  38,  40  (applied);  64  C.  110,  112,  29  P.  511  (applied  with 
other  sections);  67  C.  59,  63,  7  P.  123  (applied);  78  C.  80,  81,  82, 
20  P.  380,  381  (construed  and  applied  with  other  sections);  91  C. 
238.  248.  27  P.  604.  606  (construed);  129  C.  404,  407,  62  P.  66  (con- 
strued and  applied);  138  C.  5,  7,  65  P.  127  (applied);  139  C.  128. 
138.  72  P.  915  (applied). 

As  to  when  payment  to  be  made,  see  Kerr's  Cyc.  C.  C.  P.  $1251 
and  note;  S  1254  and  note. 

I  1268.  FINAL  ORDEB  OF  CONDEMNATION,  WHAT  TO 
CONTAIN.  WHEN  FILED,  TITLE  TESTS.  When  payments 
have  been  made  and  the  bond  given,  if  the  plaintiff  elects  to 
give  one,  as  required  by  the  last  two  sections,  the  court  must 
make  a  final  order  of  condemnation,  which  must  describe  the 
property  condemned  and  the  purposes  of  such  condemnation. 
A  copy  of  the  order  must  be  filed  in  the  office  of  the  recorder 
of  the  county,  and  thereupon  the  property  described  therein 
shall  vest  in  the  plaintiff  for  the  purposes  therein  specified. 

Hlatoryi    £nacted  March  11,  1872. 

See  Kerr*s  Cyc.  C.  C.  P.  for  25  pars,  annotation:  also  note 
8  1237,  ante. 

64  C.  110,  112.  29  P.  511  (construed  with  other  sections);  67  C 
59,  62.  63.  7  P.  123  (construed):  78  C.  366.  369.  20  P.  737.  738  (con- 
strued): 91  C.  238,  248,  27  P.  604.  606  (construed);  132  C.  340. 
841,  64  P.  477  (cited);  133  C.  5.  7.  65  P.  127  (construed);  134  C. 
412,  416,  66  P.  473  (cited);  141  C.  46.  50,  74  P.  444  (cited). 

As  to  description  required  In  complaint,  see  Kerr's  Cyc.  C.  C. 
P.  I  1244  and  note. 

As  to  Interest  on  damagres  In  cases  where  order  has  been  made 
letting:  plaintiff  Into  possession,  see  Kerr's  Cyc.  C.  C.  P.  i  1249 
and  note. 

iUH.  PUTTING  PLAINTIFF  IN  POSSESSION.  At  any 
time  after  trial  and  Judgment  entered  or  pending  an  appeal 
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from  the  Judgment  to  the  supreme  court,  whenever  the  plain- 
tiff shall  have  paid  into  court,  for  the  defendant,  the  full 
amount  of  the  judgment,  and  such  further  sum  as  may  be 
required  by  the  court  as  a  fund  to  pay  any  further  damages 
and  costs  that  may  be  recovered  in  said  proceeding,  as  well 
as  all  damages  that  may  be  sustained  by  the  defendant,  if, 
for  any  cause,  the  property  shall  not  be  finally  taken  for 
public  use,  the  superior  court  in  which  the  proceeding  was 
tried  may,  upon  notice  of  not  less  than  ten  days,  authorize 
the  plaintiff,  if  already  in  possession,  to  continue  therein,  and 
if  not,  then  to  take  possession  of  and  use  the  property  dur- 
ing the  pendency  of  and  until  the  final  conclusion  of  the  liti- 
gation, and  may.  if  necessary,  stay  all  actions  and  proceedings 
against  the  plaintiff  on  account  thereof. 

[Payment  to  defendant  of  money  paid  in — ^Dnty  of  eonrt] 

The  defendant,  who  is  entitled  to  the  money  paid  Into  court 
for  him  upon  any  judgment,  shall  be  entitled  to  demand  ind 
receive  the  same  at  any  time  thereafter  upon  obtaining  an 
order  therefor  from  the  court. 

It  shall  be  the  duty  of  the  eonrt,  or  a  Judge  thereof,  upon 
application  being  made  by  such  defendant,  to  order  and  direct 
that  the  money  so  paid  into  court  for  him  be  delivered  to  him 
upon  his  filing  a  satisfaction  of  the  Judgment,  or  upon  his  filing 
a  receipt  therefor,  and  an  abandonment  of  all  defenses  to  the 
action  or  proceeding,  except  as  to  the  amount  of  damages  that 
he  may  be  entitled  to  in  the  event  that  a  new  trial  shall  be 
granted. 

[Abandonment  of  defense.]  A  payment  to  a  defendant,  as 
aforesaid,  shall  be  held  to  be  an  abandonment  by  such  de- 
fendant of  all  defenses  interposed  by  him,  excepting  his  claim 
for  greater  compensation.  In  ascertaining  the  amount  to  be 
paid  into  court,  the  court  shall  take  care  that  the  same  be 
sufficient  and  adequate. 

[Payment  into  eonrt  does  not  discharge  plafntlflf.]  The  pay- 
ment of  the  money  into  court,  as  hereinbefore  provided  for. 
shall  not  discharge  the  plaintiff  from  liability  to  keep  the  said 
fund  full  and  without  diminution;  but  such  money  shall  be 
and  remain,  as  to  all  accidents,  defalcations,  or  other  con- 
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tlngenciea  (as  between  the  parties  to  the  proceedings),  at 
the  risk  of  the  plaintiff,  and  shall  so  remain  until  the  amount 
of  the  compensation  or  damages  is  finally  settled  by  judicial 
determination,  and  until  the  court  awards  the  money,  or  such 
part  thereof  as  shall  be  determined  upon,  to  the  defendant, 
and  until  he  is  authorized  or  required  by  rule  of  court  to  take 
it.  If,  for  any  reason,  the  money  shall  at  any  time  be  lost,  or 
otherwise  abstracted  or  withdrawn,  through  no  fault  of  the 
defendant,  the  court  shall  require  the  plaintiff  to  make  and 
keep  the  sum  good  at  all  times  until  the  litigation  is  finally 
brought  to  an  end,  and  until  paid  over  or  made  payable  to  the 
defendant  by  order  of  court,  as  above  provided,  and  until  such 
time  or  times  the  county  clerk  shall  be  deemed  to  be  the  custo- 
dian of  the  money,  and  shall  be  liable  to  the  plaintiff  upon  his 
official  bond  for  the  same,  or  any  part  thereof,  in  case  it  be 
for  any  reason  lost  or  otherwise  abstracted  or  withdrawn. 

The  court  may  order  the  money  to  be  deposited  In  the  state 
treasury,  and  in  such  case  it  shall  be  the  duty  of  the  state 
treasurer  to  receive  all  such  moneys,  duly  receipt  for,  and  to 
safely  keep  the  same  in  a  special  fund,  to  be  entered  on  his 
books  as  a  condemnation  fund  for  such  purpose,  and  for  such 
duty  he  shall  be  liable  to  the  plaintiff  upon  his  official  bond. 

The  state  treasurer  shall  pay  out  such  money  so  deposited 
in  such  manner  and  at  such  times  as  the  court  or  a  judge 
thereof  may,  by  order  or  decree,  direct.  In  all  cases  where  a 
new  trial  has  been  granted  upon  the  'application  of  the  de- 
fendant, and  he  has  failed  upon  such  trial  to  obtain  greater 
comi>ensation  than  was  allowed  him  upon  the  first  trial,  the 
costs  of  such  new  trial  shall  be  taxed  against  him. 

IIIstoi7i  Enacted  March  11,  1672;  axnei&ded  April  1,  1878. 
Code  Amdts.  1877-8,  p.  108;  April  26,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  119;  March  27,  1897,  Stats,  and  Amdts.  1897, 
p.   186;  March  9,   1903,  Stats,  and  Amdts.   1903,  p.   109. 

See  Kerr's  Cyc.  C.  C.  P.  for  46  pars,  annotation;  also  note 
S  1237,  ante. 

47  C.  70,  71    (construed);   47  C.  517,  519,  520,  523    (construed); 

49  C.  2S9,  241   (construed);  53  C.  208.  211   (construed);  66  C.  875, 

376,  4  P.  804  (construed);  77  C.  28,  29,  18  P.  790,  791  (construed); 

78  C.  80,  81,  82,  20  P.  380.  381   (construed);  78  C.  443.  444.  448,  21 
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P.  2,  3.  4  (construed):  83  C.  56«,  567,  23  P.  522  (applied):  91  C.  238. 
248.  27  P.  604,  606  (construed);  95  C.  220,  221,  223.  30  P.  218  (con- 
strued): 103  C.  233.  235.  37  P.  202  (applied):  104  C.  20.  22,  24,  37 
P.  859.  860  (construed):  133  C.  529.  532.  533.  65  P.  1049  (construed 
with  5  2104  post):  137  C.  575.  576,  578.  70  P.  629.  59  L.  404  (con- 
strued); 138  C.  543.  544,  69  P.  250,  71  P.  701  (cited):  141  C.  46. 
48,  74  P.  444  (construed);  151  C.  271,  273,  274,  275,  277,  90  P.  706 
(construed  with  art.  I,  |14,  of  the  constitution — pre-ascertain- 
ment  and  award  of  damagres);  1  C.  A.  175,  181,  81  P.  972  (erron- 
eously cited  for  §969). 

;•' 

§1255,  COSTS  MAT  BE  ALLOWED,  APPORTIONMENT 
THEREOF.  Costs  may  be  allowed  or  not,  and  if  allowed,  may 
be  apportioned  between  the  parties  on  the  same  or  adverse 
sides,  in  the  discretion  of  the  court. 

HlHtorrt  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  195« 
act   held   unconstitutional,    see    history,    §  5   ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation:  also  note 
i  1237,  ante. 

88  C.  50,  67,  68,  25  P.  977,  981.  982,  11  L.  604  (applied);  91  C. 
238.  248.  27  P.  604,  606  (construed):  98  C.  259,  262,  33  P.  56  (con- 
strued and  applied);  104  C.  20,  22,  23.  37  P.  859  (applied);  125  C. 
101.  106,  57  P.  766  (allowance  of  costs  Is  limited  by  art.  I.  114. 
of  the  constitution);  133  C.  5,  7,  65  P.  127  (cited);  139  C.  128.  136. 
72  P.  915  (cited  as  not  applicable). 

As  to  costs  of  new  trial,  see  Kerr's  Cyc.  C.  C.  P.  S  1254  and 
note.  ^  ■ ,,-      .  ^ 

§  1266.  RULES  OF  PRACTICE.  Except  as  otherwise  pro- 
vided In  this  title,  the  provisions  of  part  two  of  this  code  are 
applicable  to  and  constitute  the  rules  of  practice  in  the  pro- 
ceedings mentioned  in  this  title. 

History  I     Enacted  March   11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation;  also  note  {  1237, 
ante. 

50  C.  505,  506  (cited);  67  C.  59,  62,  7  P.  123  (cited):  74  C.  268. 
265.  15  P.  776  (cited);  91  C.  238.  248,  27  P.  604.  606  (construed): 
134  C.  376,  877,  66  P.  316  (applied):  138  C.  679,  582,  71  P.  1123.  1136 
(construed  In  dis.  op.  of  Beatty.  C.  J.). 
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ft  1U7.  NEW  TRIALS  AlTD  APPEALS.  The  proviBlons  of 
part  two  of  this  code,  relative  to  new  trials  and  appeals,  ex- 
cept  In  so  far  as  they  are  inconsistent  with  the  proyfsions  of 
this  title,  apply  to  the  proceedings  mentioned  in  this  title; 
provided,  that  [1]  upon  the  payment  of  the  sum  of  money 
assessed,  and  [2]  upon  the  execution  of  the  bond  to  build 
the  fences  and  cattle-guards,  as  provided  in  section  twelve 
hundred  and  fifty-one,  the  plaintiff  sball  be  eiitltled  to  enter 
into,  improve,  and'  hold  possession  of  the  property  sought  to 
be  condemned  (if  not  already  in  possession)  as  provided  in 
section  twelve  hundred  and  fifty-four,  and  devote  the  same  to 
the  public  use  in  question;  and  no  motion  for  new  trial  or 
appeal  shall,  after  such  payment  and  filing  of  such  bond  as 
aforesaid,  in  any  manner  retard  the  contemplated  improve- 
ment. Any  money  which  shall  have  been  deposited,  as  pro- 
vided in  section  twelve  hundred  and  fifty-four,  may  be  applied 
to  the  payment  of  the  money  assessed,  and  the  remainder,  if 
any  there  be,  shall  be  returned  to  the  plain  tiff. 

History t  Enacted  March  11,  1872;  amended  April  1,  1878, 
Code  Amdts.  1877-8,  p.  109;  March  27,  1S97,  Stats,  and  Aindts. 
1897.  p.  188;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  196,  act  held  unconstitutional,  see  his- 
tory, {  5  ante;  amendment  re-enacted  March  9,  190S,  Stats,  and 
Amdts.  1908,  p.  110. 

See  Kerr's  Cyc.  C.  G.  P.  for  11  pars,  annotation;  also  note 
S  1237,  ante. 

59  C.  89.  90  (applied);  91  C.  238,  248,  27  P.  604,  606  (construed); 
104  C.  20,  27,  37  P.  859  (applied). 

As  to  new  trials,  see  2  L.  422. 

1 1268.  WHEN  TITLE  TAKES  EFFECT,  AND  CONSTBUG- 
TION  OF.  With  relation  to  the  acts  passed  at  the  present 
session  of  the  legislature,  this  title  must  be  construed  in  the 
same  manner  as  if  this  code  had  been  passed  on  the  last  daor 
of  this  session,  and  from  and  after  the  time  this  code  takes 
effect,  all  laws  of  this  state  in  relation  to  the  taking  of  private 
property  for  public  uses  are  abolished,  and  all  proceedings 
had  in  the  exercise  of  the  powers  of  eminent  domain  must 
conform  to  the  provisions  of  this  title. 

Htotorjri     Enacted  March   11,   1872. 
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11259.  WHEN  TITLE  TAKES  EFFECT.  Title  seven  of 
part  three  of  the  Code  of  Civil  Prooedare  of  the  state  of  Cali- 
fornia (this  title)  shall  be  in  force  and  effect  from  and  after 
the  fourth  day  of  April,  one  thousand  eight  hundred  and  sev- 
enty-two. 

Uimtwyt    Added  April  1,  1872. 

11260.  CONSTBUCTIOBT.  From  and  after  the  time  this 
title  takes  effect,  it  must  be  construed  in  the  same  manner 
as  it  would  be  were  sections  four  and  seventeen  of  this  code 
in  force  and  effect. 

HIatorri    Added  April  1,  1872. 

§12«1.  PENBINO  PBOCEEBINOS  NOT  AFFECTED.  No 

proceeding  to  enforce  the  right  of  eminent  domain  commenced 
before  this  title  takes  effect,  is  affected  by  the  provisions  of 
this  title. 

Hfaitoryt    Added  April  1,   1872. 

§  1S62.  RULES  OF  PRACTICE.  Until  the  first  day  of  Janu- 
ary, one  thousand  eight  hundred  and  seventy-three,  at  twelve 
o'clock  noon,  the  provisions  of  sections  twelve  hundred  and 
fifty-six  and  twelve  hundred  and  fifty-seven  of  this  title  are 
suspended,  and  until  then,  except  as  otherwise  provided  in 
this  title,  the  rules  of  pleading  and  practice  in  civil  actions 
now  in  force  in  this  state  are  applicable  to  the  proceedings 
mentioned  in  this  title,  and  constitute  the  rules  of  pleading 
and  practice  therein. 

UiatOTTt    Added  April   1,   1872. 

§  1268.  EXCEPTIOirS.  Nothing  in  this  code  must  be  con- 
strued to  abrogate  or  repeal  any  statute  providing  for  the 
taking  of  property  In  any  city  or  town  for  street  purposes! 

Uimtmjt    Added  April  1,   1872. 

S«^e  note  |  1237,  ante. 

6«  C.  4»2,  506,  6  P.  317  (cited);  79  C.  159.  161,  21  P.  547,  548 
(cited):  87  C.  226,  231,  26  P.  435,  436;  91  C  238,  247,  248,  27  P. 
604  (construed). 
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§  1964.  PBEFEBENCE  OF  PBOCEEDDTGS  OYER  OTHEH 
CITIL  ACTIONS*  In  all  actions  brought  under  the  provlBiona 
of  this  title,  to  enforce  the  right  of  eminent  domain,  all  courts 
wherein  such  actions  are  or  may  hereafter  be  pending,  shall 
give  such  actions  preference  over  all  other  civil  actions 
therein,  in  the  matter  of  setting  the  same  for  hearing  or  trial, 
and  in  hearing  the  same,  to  the  end  that  all  such  actions 
shall  be  quickly  heard  and  determined. 

Htotoryt  Bnacted  March  16.  1903,  Stats,  and  Amdts.  1903, 
p.   165. 


TITLE  VIII. 

[Title  VIII  of  Part  III  of  the  Code  of  Civil  Procedure  and 
each  and  every  section  of  said  Title  VIII  are  repealed,  and  a 
new  Title  VIII  is  substituted  t-o  take  the  place  thereof  in  said 
Code  to  read  as  follows:] 

ESCHEATED  ESTATES. 

1 1269.     Manner  of  commencing  proceedings  relative  to. 
f  1270.     Receivers  of  rents  and  profits. 
i  1271.     Appearance,  pleadings,  and  judgment. 
1 1272.     Proceedings   after   Judgment   by   persons    claiming   es- 
tates. 

f  12«9l    MANHSB  of  COMMENCING  PBOCBEDINGS  RE- 

LATTFE  TO.  When  the  attorney-general  is  informed  that 
any  estate  has  escheated  to  this  state,  he  must  file  an  in- 
formation, in  behalf  of  the  state,  in  the  superior  court  of  the 
county  in  which  said  estate,  or  any  part  thereof,  is  situate, 
setting  forth  a  description  of  the  estate,  the  name  of  the  per- 
son last  possessed  thereof,  and  the  person  claiming  the  estate, 
if  known,  and  the  facts  and  circumstances  in  consequence  of 
which  the  estate  is  claimed  to  have  escheated,  with  an  allega- 
tion that,  by  reason  thereof,  the  state  of  California  has  right 
by  law  to  such  estate. 

[Sammoius.]  Upon  such  information,  a  summons  must  issue 
to  said  claimant  and  possessor,  requiring  them  to  appear  and 
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answer  the  information  within  the  time  allowed  by  law  in 
civil  actions; 

[Order  to  show  eause]  and  the  court  must  maje  an  order 
setting  forth  briefly  the  contents  of  the  information,  and  re- 
quiring all  persons  interested  in  the  estate  to  appear  and 
show  cause,  if  any  they  have,  within  forty  days  from  the  date 
of  the  order,  why  such  estate  should  not  vest  in  this  state; 
which  order  must,  prior  to  the  expiration  of  such  time,  be 
published  for  at  least  one  month,  in  a  newspaper  published 
in  the  county,  if  one  is  published  therein,  and  in  case  no 
newspaper  is  published  in  the  county,  in  some  other  news- 
paper in  this  state. 

HiMtoryt  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  110;  by  Code  Commission. 
Act  March  8.  1901,  Stats,  and  Amdts.  1900-1,  p.  195,  act  held 
unconstitutional,  see  history,  {  5  ante;  former  section  repealed 
and  present  enacted  in  place  thereof  March  16,  1907,  Stats,  and 
Amdts.   1907,  p.  315,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  489. 

See  Kerr's  Cyc.  C.  C.  P.  for  15  pars,  annotation. 

65  C.  593,  595,  4  P.  639  (applied):  67  C.  380,  381.  7  P.  763 
(cited):  67  C.  385,  7  P.  766  (referred  to):  143  C.  135.  140.  141, 
76  P.  962,  968  (cited);  143  C.  194,  197.  198  (construed  with  H  474. 
4480  Pol.  C):  201,  202  (discussed  by  Henshaw,  J.,  dis.  op.);  205. 
206,  207  (discussed  by  Beatty,  C.  J.),  76  P.  968:  148  C.  55.  57.  82 
P.  672,  2  L.  N.  S.  643  (cited);  149  C.  208,  209,  210.  211,  85  P. 
609  (construed  and  applied). 

BSCHBAT  AND  PROCGSBDINGS  TO  BNFORCR,  ETC. 

As  to  generally,  see  I  Chnrdi'ii  N«w  Prebnte  l^aw  «ad  Practice! 

59-74;  3  W.  &  P.  2463. 

Actions  to  declare  and  enforce — Practice  and  procedure  on. — 
See  I  Cliiirch*s  Ne^v  Probate  Iiav«'  and  Practice,  59-74;   12  L.  529. 

Same — Premature. — See  I  Chnrch^n  Neur  Probate  Ija^v  and 
Practice,  71. 

Aliens,  lands  of. — See  I  Churches  Ncm*  Probate  Law  and  Prac- 
tice, 70.  71. 

Answer  and  defenses  in.^See  19  ("'ent.  Dl^.  col.  1789,  $14. 

Citation  and  appearance. — See   19  Cent.  Dig.  col.   1787,  5  12. 

Compensation  of  oscheator  or  informer. — See  19  Cent.  Dlsr. 
col.   1801,  §  24. 

Constitutional  and  statutory  provisions. — See  Kerr'a  Pocket 
Pol.  V.  I  41;  12  L.  533:  19  Cent.  Dig.  col.  1771.  §  1;  8  Decen.  Dig. 
p.  311,  i  2. 
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Declaration  or  complaint  In. — See  8  PI.  &  Pr.  3;  also  "Informa- 
tion" and  "Pleadings  and  procedure,"  this  note. 

Definition  and  nature  of. — See  12  L.  529:  11  Encyc.  of  U  315: 
8  PI.  &  Pr.  2;  8  Decen.  Dig.  p.  311.  8  1 :  3  W.  &  P.  2463. 

Determined  how. — See  12  L.  529. 

Disposition  of  escheated  property. — See  12  L.  533;  19  Cent. 
Dig:,  col.   1795,  i  20. 

Duty  of  attorney-general. — Kerr's  Cyc.  Pol,  C.  f  474  and  note. 

Effect  of  escheat  proceedings. — See  12  L.  530;  11  Encyc.  of  L. 
328:  19  Cent.  Dig.  col.  1793,  S  18;  8  Decen.  Dig.  p.  314.  8  7. 

Enforcement  of  escheat. — See  11  Encyc.  of  L.  324:  19  Cent. 
Dig.  col.  1779,  I  7;  8  Decen.  Dig.  p.  312.  (6. 

Errors  and  irregularities  In  proceedings,  efTect  of. — See  19 
Cent.  Dig.  col.  1798,  |  17. 

Escheated  lands — How  acquired. — See  12  I^.  633. 

Evidence  on. — See  12  L.  580:  19  Cent.  Dig.  col.  1790.  |  16. 

Findings  In. — See  12  L.  530. 

General  doctrine  of  escheat. — See  I  Charch's  New  Probate  Law 
aad  Practice,  68. 

Grounds  or  causes  of  escheat. — 11  Encyc.  of  L.  319;  1  Obiter 
Dig.  691. 

Hearing  and  determination  In  general. — See  19  Cent.  Dig.  col. 
1790,    I  15. 

Interest  In  property  subject  to  escheat. — See  12  L,  531:  11 
Encyc.  of  L.  322:  also  "Property  and  interests,  subject  to,"  this 
note. 

Information — As  to  generally,  see  8  PI.  &  Pr.  3. 

Same — Trovers  of. — See  12  L.  530;  8  PI.  &  Pr.  2. 

Judgments  In. — See  I  Churches  New  Probate  Liaw  and  Prac- 
tice, 78. 

Jurisdiction — Probate  Courts. — See  I  Charch*s  New  Probate 
Law  and  Practl<9c,  69;  19  Cent.  Dig.  col.  1783,  $9. 

Lands  of  aliens  and  non-resident  aliens. — See  I  Chnreh'a  New 
Probate  Law  and  Practice,  70,  71. 

Lands  of  Mormon  Church. — See  I  Ciiurcli*M  New  Probate  Law 
and  Practice,  70. 

Liability  of  lands  held  by  corporations  to  escheat — See  12  L. 
531. 

Limitation  of  action — As  to  generally,  see  I  Cburch'n  New 
Probate  Law  and  Practice,  73. 

Same— Citizen  heirs. — See  Kerr's  Cyc.  Pol.  C.  §  4480  and  note. 

Nature  of  proceedings. — See  "Definition  and  nature,"  this 
note. 

Notice  of  proceedings. — See  12  L.  529. 

Necessity  of  proceedings  to  vest  title. — See  8  PI.  &  Pr.  1;  19 
Cent.  Dig.  col.  1781,  t  8. 

Parties  to  proceedings. — See  19  Cent.  Dig.  col.  1785.  111. 
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Pleadingr  and  practice,  in  greneral. — See  I  Ctaureh'n  Ne^r  Pro- 
bate IMW  and  Praetlce,  72;  8  PI.  &  Pr.  3;  19  Cent.  Dlgr.  col.  1788. 
1113,  14. 

Premature  action. — St»e  1  Cbnreh*«  New  Probate  Law  aad  Prae- 
tlce,  71. 

Proceeding's  relative  to  escheated  estates. — See  1  Chnreh'a 
New  Probate  Law  and  Practice,  59-74. 

Property  and  Interests  subject  to — Generally. — See  11  Encyc. 
of  L.  322:  12  L.  531;  19  Cent.  Dig.  col.  1773,  ||  3-5:  8  Decen.  DlR. 
p.  312,  5  3. 

Same — Of  outlawed  corporation. — 1  Cburcb*N  New  Probate 
Law  and  Practice,  70. 

Recovery  of  escheated  property  and  proceeds  thereof. — See 
1  Chnrcb**  New  Probate  Law  and  Practice,  74:  19  Cent.  DlfC-  col. 
1799.  S  22;  8  Decen.  Dig.  p.  315,  f  8(2). 

Release  and  waiver  of  rigrht  of. — See  19  Cent.  Dig  col.  1778, 
I  6;  8  Decen.  Dig.  p.  312,  |  5. 

RlKhts  of  creditors. — See  19  Cent.  Dig:,  col.  1800,  123. 

Sale  of  escheated  property. — ^See  12  L.  538;  19  Cent.  Dig",  col. 
1795,   8  20. 

Statutes  relating:  to. — See  12  L.  583;  19  Cent.  DIr.  col.  1771. 
§  1;  8  Decen.  Dig:,  p.  311,  §2. 

Time  to  commence  proceedings. — See  19  Cent.  Dig.  col.  1784. 
S  10;  also  'Limitation  of  action."  this  note. 

Title  to  escheated  property. — See  19  Cent.  Dig.  col  1794,  |  19. 

Unclaimed  property  of  non-resident  aliens  escheating  to  state. 
— See  1  Church's  New  Probate  Law  and  Practice,  71;  Kerr's  Cyc. 
C.  C.  S  672  and  note. 

Validity  and  elTect  of  escheat  grant. — See  19  Cent.  Dig.  col. 
1797.  §21. 

Waiver  and  release  of  right  of. — See  19  Cent.  Dig.  col.  1778, 
I  6:  8  Decen.  Dig.  p.  812,  |  5. 

Wlmt  is  proceedings  to  perfect. — See  29  A.  D.  282. 

When  property  escheats. — See  Kerr^a  Pc»eket  PoL  V.  {  41. 

Writ  of.— See  8  PI.  &  Pr.  2. 


§11270.  RE€£IT£R  OF  RENTS  AND  FROFITS.  The  court, 
upon  the  information  being  filed,  and  upon  application  of  the 
attorney-general,  either  before  or  after  answer,  upon  notice 
to  the  party  claiming  the  estate,  if  known,  may  upon  sufficient 
cause  therefor  being  shown,  appoint  a  receiver  to  take  charge 
of  such  estate,  or  any  part  thereof,  or  to  receive  the  rents, 
income  and  profits  of  the  same  until  the  title  of  such  estate 
is  finally  settled. 
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Hl»t«r7i  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  195, 
act  held  unconstitutional,  see  history,  S  5  ante;  former  section 
repealed  and  present  enacted  In  place  thereof  March  16,  1907, 
Stats,  and  Amdts.  1907,  p.  316,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.   489. 

See  note  {  1269,  ante. 

148  C.  1S5,  140,  141,  76  P.  962  (cited):  143  C.  194,  197,  198 
(referred  to);  201,  202  (discussed  by  Henshaw,  J.,  in  dis.  op.). 
206.  207  (discussed  by  Beatty,  C.  J.);  76  P.  968;  149  C.  208,  210, 
212,  85  P.  609   (construed  and  applied). 

As  to  appointment  of  receiver,  generally,  see  Kerr's  Cyc.  C.  C. 
P.  IS  5M-569  and  notes. 

For  proceedinss  relative  to  escheated  estates,  see  1  Chureh^a 
New  Probate  Law  and  Practice,  59-74. 


§1271.    APP£ABANG£,  FL£ADIN€},  AND  JUDGMENT.    All 

persons  named  in  the  information  may  appear  and  answer, 
and  traverse  or  deny  the  facts  stated  therein  at  any  time  be- 
fore the  time  for  answering  expires,  and  any  other  person 
claiming  an  interest  in  such  estate  may  appear  and  be  made 
a  defendant,  by  motion  for  that  purpose  in  open  court  within 
the  time  allowed  for  answering,  and  if  no  such  person  appears 
and  answers  within  the  time,  then  Judgment  must  be  rendered 
that  the  state  is  the  owner  of  the  property  in  such  information 
claimed. 

[Trial  of  Issues.]  But  if  any  person  appears  and  denies  the 
title  set  up  by  the  state,  or  traverses  any  material  fact  set 
forth  in  the  InformatioUi  the  issue  of  fact  must  be  tried  as 
issues  of  fact  are  tried  in  civil  actions.  If,  after  the  issues 
are  tried,  it  appears  from  the  facts  found  or  admitted  that  the 
state  has  good  title  to  the  property  in  the  information  men- 
tioned, or  any  part  thereof,  judgment  must  be  rendered  th&t 
the  state  is  the  owner  and  entitled  to  the  possession  thereof, 
and  that  it  recover  costs  of  suit  against  the  defendants  who 
have  appeared  and  answered. 

[Order  of  sale.]  In  any  judgment  rendered,  or  that  has 
heretofore  been  rendered  by  any  court,  escheating  property 
to  the  state,  on  motion  of  the  attorney-general,  the  court  must 
make  an  order  that  such  property,  unless  it  consists  of  money, 
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be  sold  by  the  sheriff  of  the  county  where  it  is  situate,  at 
public  sale,  for  gold  coin,  after  giving  notice  of  the  time  and 
place  of  sale,  as  may  be  prescribed  by  the  court  In  such  order; 
that  the  sheriff,  within  five  days  after  such  sale,  make  a  re- 
port thereof  to  the  court,  and  upon  the  hearing  of  such  report, 
the  court  may  examine  the  report  and  witnesses  in  relation 
thereto,  and  if  the  proceedings  were  unfair,  or  if  the  sum 
bid  disproportionate  to  the  value,  or  if  it  appears  that  a  sum 
exceeding  said  bid,  exclusive  of  the  expense  of  a  new  sale, 
may  be  obtained,  the  court  may  vacate  the  sale,  and  direct 
another  to  be  had,  of  which  notice  must  be  given,  and  the 
sale  in  all  respects  conducted  as  if  no  previous  sale  had  taken 
place. 

[New  sale  may  be  ordered,  when.]  If  an  offer  greater  in 
amount  than  that  named  in  the  report  is  made  to  the  court  in 
writing,  by  a  responsible  person,  the  court  may,  in  its  dis- 
cretion, accept  such  offer  and  confirm  the  sale  to  such  person, 
or  order  a  new  sale.  If  it  appears  to  the  court  that  the  sale 
was  legally  made,  and  fairly  conducted,  and  that  the  sum  bid 
is  not  disproportionate  to  the  value  of  the  property  sold,  and 
that  a  sum  exceeding  such  bid,  exclusive  of  the  expense  of  a 
new  sale,  cannot  be  obtained,  or  if  the  increased  bid  above 
mentioned  is  made  and  accepted  by  the  court,  . 

The  court  must  make  an  order  confirming  the  sale^  and  di- 
recting the  sheriff,  in  the  name  of  the  state,  to  execute  to  the 
purchaser  or  purchasers  a  conveyance  of  said  property  sold; 
and  said  conveyance  vests  in  the  purchaser  or  purchasers  all 
the  right  and  title  of  the  state  therein,  and  the  sheriff  must, 
out  of  the  proceeds  of  such  sale,  pay  the  cost  of  said  pro- 
ceedings incurred  on  behalf  of  the  state,  including  the  ex- 
penses of  making  such  sale,  and  also  an  attorney's  fee,  if 
additional  counsel  was  employed  in  said  proceedings,  to  be 
fixed  by  the  court,  not  exceeding  ten  per  cent  on  the  amount 
of  such  sale,  and  the  residue  thereof  must  be  paid  by  said 
sheriff  into  the  state  treasury. 

HIatory:  Enacted  March  11,  1872;  amended  March  2,  1881, 
Stats,  and  Amdts.  1881.  p.  11;  by  Code  Commission,  Act  March 
8,  1901,  Btats.  and  Amdts.  1900-1,  p.  196.  act  held  unconstitutional. 
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see  history,  f  5  ante;  former  section  repealed  and  present  enacted 
in  place  thereof  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  316, 
Kerr's   Stats,    and   Amdts.    1906-7,  p.    489. 

See  note  |  1269,  ante. 

67  C.  380,  383,  7  P.  763  (cited);  143  C.  135,  140,  141,  76  P.  962 
(cited);  143  C.  194,  198,  201.  206,  207,  76  P.  968  (referred  to); 
148  C.  66,  68,  82  P.  672,  2  L.  N.  S.  643  (state  may  take  as  owner 
when):  149  C.  208,  209.  212,  85  P.  609  (construed  and  applied). 

As  to  appearance  In  proceedings,  see  Kerr's  Cyc.  C.  C.  P. 
i  1014  and  note. 

As  to  answer,  see  Kerr's  Cyc.  C.  C.  P.  I  437  and  note. 

As  to  costs,  see  Kerr's  Cyc.  C  C.  P.  §f  1021  et  seq.  and  notes. 

As  to  issue  of  fact,  see  Kerr's  Cyc.  C.  C.  P.  K  590.  592  and 
notes. 

As  to  Judg-ment,  see  Kerr's  Cyc.  C.  C.  P.  S§  585,  664  and  notes. 

As    to    time    within    which    state    may    bring   action    to    have, 
property    escheated,    see   "Kerr's    Cyc.    C.    C.    P.    |  1269    and    note 
par.  6. 

As  to  trial,  see  Kerr's  Cyc.  C.  C.  P.  IS  600-645  and  notes. 

For  proceedings  relative  to  escheated  estates,  see  1  Church's 
Nevr  Probate  Law  and  Practice,  59-74. 

i  1272.  PBOCEEDINGS  AFTER  JUDGMENT  B¥  PERSONS 
CLAIMING  ESTATES.  Within  twenty  years  after  judgment 
in  any  proceeding  had  under  this  title,  a  person  not  a  party 
or  privy  to  such  proceeding  may  file  a  petition  in  the  superior 
court  of  the  county  of  Sacramento,  showing  his  claim  or  right 
to  the  property,  or  the  proceeds  thereof.  A  copy  of  such  peti- 
tion must  be  serred  on  the  attorney-general  at  least  twenty 
days  before  the  hearing  of  the  petition,  who  must  answer  the 
same;  and  the  court  thereupon  must  try  the  issue  as  Issues 
are  tried  In  civil  actions,  and  If  It  Is  determined  that  such 
person  Is  entitled  to  the  property,  or  the  proceeds  thereof. 
It  must  order  the  property.  If  It  has  not  been  sold,  to  be  de- 
livered to  him,  or  If  It  has  been  sold  and  the  proceeds  paid 
into  the  state  treasury,  then  It  must  order  the  controller  to 
draw  his  warrant  on  the  treasury  for  the  payment  of  the 
same,  but  without  interest  or  cost  to  the  state,  a  copy  of 
which  order,  under  the  seal  of  the  court,  shall  be  a  sufficient 
voucher  for  drawing  such  warrant. 

[Limitation  of  action.]  All  persons  who  fail  to  appear  and 
file  their  petitions  within  the  time  limited  are  forever  barred; 
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saving,  however,  to  infants,  and  persons  of  unsound  mind,  the 
right  to  appear  and  file  their  petitions  at  any  time  within  the 
time  limited,  or  within  five  years  after  their  respective  dis- 
abilities cease. 

Hlatorjrt  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  110;  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  197,  act  held 
unconstitutional,  see  history,  |  6  ante;  former  section  repealed 
and  present  enacted  in  place  thereof  March  16,  1907,  Stats,  and 
Amdts.  1907,  p.  317,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  490. 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation;  al.so  note 
S  1269,  ante.  ♦ 

65  C.  593,  595,  4  P.  639  (applied);  67  C.  380,  381,  383.  7  P.  763 
(construed  with  |  672  C.  C);  67  C.  385.  386,  7  P.  766  (referred 
to);  70  C.  153,  157,  12  P.  121,  123  (construed  with  |  672  C.  C); 
143  C.  135.  140,  141,  76  P.  962  (applied);  143  C.  194.  197,  198 
(construed  with  other  sections),  201,  202  (discussed  by  Henshaw, 
J.,  in  dis.  op.);  205,  206,  207  (discussed  by  Beatty,  C.  J.),  76  P. 
968;  148  C.  55.  58.  82  P.  672,  2  L.  N.  S.  643  (state  may  take  as 
owner  when);  149  C.  208.  209.  210.  211.  213,  85  P.  609  (construed 
and  applied). 

For  proceeding's  relative  to  escheated  estates,  see  1  Charch*a 
New  Probate  Law  and  Pmetlee,  69-74. 
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TITLE  IX. 

OP  CHANGE  OF  NAMES. 

i  1275.     Jurisdiction. 

I  1276.     Application  for  changre  of  name,  how  made. 
I  1277.     Publication  of  petition  for. 
i  1278      Hearing:  of  application  and  remonstrance. 
i  1279.     Certified  copy  of  decree   to  be  filed  witli    secretary  of 
state,  when. 

f  1276.  JUBISDIGIIOir.  ApplicationB  for  chance  of  names 
must  be  heard  and  determined  by  the  superior  courts. 

Hlatoryt  Enacted  March  11,  1872;  amended  April  23,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  117. 

123  C.  525,  526,  56  P.  458  (construed  constitutional):  150  C. 
289,  320,  88  P.  356,  8  U  N.  S.  692  (proceeding  for  change  of  name 
i.s  Judicial). 

As  to  constitutionality  of  provision  for  changring:  name  of 
corporation,  see  Kerr's  Cyc.  C.  C.  P.  i  1275,  note. 

§  127ft.  APPLICATION  FOB  CHANGE  OF  NAME,  HOW 
MADE*  All  applications  for  change  of  names  must  be  made 
to  the  superior  court  of  the  county  where  the  person  whose 
name  is  proposed  to  be  changed  resides,  by  petition,  signed  by 
8U^  person;  and  if  such  person  is  under  twenty-one  years 
of  age,  if  a  male,  and  under  the  age  of  eighteen  years  of  age, 
if  a  female,  by  one  of  the  parents,  if  living,  or  if  both  be  dead, 
then  by  the  guardian;  and  if  there  be  no  guardian,  then  by 
some  near  relative  or  friend. 

The  petJtioii  must  specify  the  place  of  hfith  and  residence 

of  such  person,  his  or  her  present  name,  the  name  proposed, 
and  the  reason  for  such  change  of  name,  and  must,  if  the 
father  of  such  person  be  not  living,  name,  as  far  as  known 
to  the  petitioner,  the  near  relatives  of  such  peraaa,  and  their 
place  of  residence. 
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Any  rellgloiis,  beneTOlent,  literary,  selentlflc,  or  other  cor- 
poration, or  any  corporation  bearing  or  having  for  its  name, 
or  using  or  being  known  by  the  name  of  any  benevolent  or 
charitable  order  or  society,  may,  by  petition,  apply  to  the 
superior  court  of  the  county  in  which  its  articles  of  incor- 
poration were  originally  filed,  or  in  which  the  property  of 
such  incorporation  is  situated,  for  change  of  its  corporate 
name.    Such 

Petition  most  be  signed  by  a  majority  of  the  directors  or 
trustees  of  the  corporation,  and  must  specify  the  date  of  the 
formation  of  the  corporation,  Its  present  name,  the  name  pro- 
posed, and  the  reason  for  such  change  of  name.  Upon  filing 
such  petition,  on  behalf  of  such  corporation,  the  same  pro- 
ceedings shall  be  had  as  upon  applications  for  changes  of 
names  of  natural  persons,  and  no  banking  corporation  here- 
after organized  shall  adopt  or  use  the  name  of  any  friendly 
association. 

Hhitoryt  Enacted  March  11.  1872;  amended  March  28,  1878, 
Code  Amdts.  1877-8,  p.  110;  April  23,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt),  p.  117;  March  12,  1885,  Stats,  and  Amdts.  1884-5, 
p.  112;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  197,  act  held  unconstitutional,  see  history, 
i  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

123  C.  525,  526,  530,  56  P.  458  (construed  with  J8  3509,  3534 
C.  C);  160  C.  289.  820.  88  P.  356,  8  U  N.  S.  692  (proceeding  for 
change  of  name  is  Judicial). 

i  1277.  PUBLICATION  OF  PETITION  FOB.  Upon  the  fil- 
ing of  the  said  petition  the  court  shall  thereupon  make  an 
order  reciting  the  filing  of  the  application,  the  name  of  the 
person  or  corporation  by  whom  it  is  filed  and  the  name  pro- 
posed, and  directing  all  persons  interested  in  said  matter  to 
appear  before  the  court,  at  a  time  and  place  specified,  not 
less  than  four  or  more  than  eight  weeks  from  the  time  of 
making  such  order,  to  show  cause  why  the  application  for 
change  of  name  should  not  be  granted. 

A  copy  of  the  order  to  show  cause  must  be  published  for 
lour  successive  weeks  in  some  newspaper  of  general  circula- 
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tion  to  be  designated  in  the  order,  printed  in  the  county,  if  a 
newspaper  be  printed  therein,  or,  if  no  newspaper  be  printed 
in  the  county,  a  copy  of  such  order  to  show  cause  shall  be 
posted  by  the  clerk  of  the  court  in  three  of  the  most  public 
places  in  the  county  in  which  the  court  is  held,  for  a  like 
period. 

Proof  must  be  made  to  the  satisfaction  of  the  court,  of  such 
publication,  or  posting,  at  the  time  of  the  hearing  of  the 
application. 

Hlntorjrt  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission.  Act  March  8,  1901.  Stats,  and  Amdtp.  1900-1,  p.  198, 
act  held  unconstitutional,  see  history,  i  5  ante;  March  3,  1906, 
Stats,  and  Amdts.   1905,  p.   40. 

123  C.  525,  526,  56  P.  458  (construed);  150  C.  289,  320.  88  P. 
356,  8  L.  N.  S.  692  (proceeding  for  change  of  name  Is  judicial). 


81278.  HEARING  OF  APPLICATION  AND  BEMON- 
STBANCE*  Such  application  must  be  heard  at  such  time  as 
the  court  may  appoint,  and  objections  may  be  filed  by  any 
person  who  can.  In  such  objections,  show  to  the  court  good 
reason  against  such  change  of  name.  On  the  hearing,  the 
court  may  examine  on  oath  any  of  the  petitioners,  remon- 
strants, or  other  persons,  touching  the  application,  and  may 
make  an  order  changing  the  name,  or  dismissing  the  appli- 
cation, as  to  the  court  may  seem  right  and  proper.  Pro- 
vided, that  If  the  applicant  for  a  change  of  name  he  a  corponi- 
tlOBy  such  applicant  shall  file  in  court  at  the  time  of  hearing 
the  application,  the  certificate  of  the  secretary  of  state,  [1] 
that  the  name  desired  to  be  used  by  the  applicant,  is  not  the 
corporate  name  of  any  corporation  existing  at  said  time,  and 
[2]  that  said  name  does  not  so  closely  resemble  the  name  of 
any  such  existing  corporation  as  will  tend  to  deceive. 

Hlmtovjt  Enacted  March  11.  1872;  amended  April  23.  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  117;  March  14,  1905.  Stats, 
and    Amdts.    1905.   p.    99. 

123  C.  525,  626,  56  P.  458;  150  C.  289,  320,  S8  P.  356,  8  I*  N.  S. 
692   (proceeding  for  change  of  name  is  Judicial). 
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§1279.  CERTIFIED  COPT  OF  DECREE  TO  BE  FILED 
WITH  SECRETARY  OF  STATE,  WHEN.  A  certified  copy 
of  the  decree  of  the  court,  changing  the  name  of  a  person  or 
corporation,  shall  within  thirty  dciys  from  the  date  of  such 
decree,  be  filed  in  the  office  of  the  secretary  of  state. 

Hifftoryi  Enacted  March  13,  1874.  Code  Amdts.  1873-4,  p.  413; 
amended  April  23,  1880.  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  118; 
amended  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  345,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  491. 

123  C.  525.  526.  56  P.  458  (construed):  150  C.  289.  320.  88  P. 
356,  8  Li.  N.  S.  692  (proceedingr  for  change  of  name  is  Judicial). 


TITLE  X. 

OF  ARBITRATIONS. 

S1281.     What  may  be  submitted  to  arbitration,  and  when. 

j(  1282.     Submission  to  arbitration   to  be  in  writing:. 

I  1283.     Submission   may   be  entered  as  an  order  of  the  court. 

Revocation. 
§  1284.     Powers  of  arbitrators. 
I  1285.     Majority   of   arbitrators   may   determine    any    question. 

They  must  be  sworn. 
I  1286.     Award  to  be  in  writinfiT-    When  Judgment  to  be  entered. 
S  1287.     Award  may  be  vacated  in  certain  cases. 
$  1288.     Court  may,  on  motion,   modify  or  correct  the  award. 
11289.     Decision,    on    motion,    subject    to    appeal,    but    not    the 

Judgment  entered  before  motion. 
§  1290.     If  submission  be  revoked  and  an  action  brougrht.  what 

to  be   recovered. 

§  1281.  WHAT  MAY  BE  SUBMITTED  TO  ARBITRATION, 
AND  WHEN.  Persons  capable  of  contracting^  may  submit  to 
arbitration  any  controversy  which  might  be  the  subject  of  a 
civil  action  between  them,  except  a  question  of  title  to  real 
property  in  fee  or  for  life.  This  qualification  does  not  In- 
clude questions  relating  merely  to  the  partition  or  boundaries 
of  real  property. 

HlMtoryi  Enacted  March  11,  1872,  re-enactment  of  f  380  Prac- 
tice Act. 
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See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

Code  nectlon. — 52  C.  159,  164  (applied);  96-C.  617,  619,  28  P. 
806,  807,  31  P.  740,  741   (what  Is  not  a  statutorjr  submission). 

Practice  Act  §38O^>80  C.  218,  221  (applied);  42  C.  479.  482 
(referred  to);  43  C.  393,  394  (construed  with  Practice  Act  S  382). 

As  to  action  for  partition  of  real  property,  see  Kerr's  Cyc. 
C.  C.  P.  S§  752  et  seq.  and  notes. 

As  to  agreement  to  submit  qiiestion  arising:  under  contracts, 
see  2  A.  S.  509-671. 

Ab  to  afirreement  to  submit  to  arbitration  question  arisingr 
under  insurance  policies,  see  8  A.  C.  177;  2  A.  S.  669,  570. 

Same — Failure  to  secure  award  as  affectlngf  rigrhts  of  insured 
— See  8  A.  C.  302. 

As  to  agreement  to  submit  question  to  afbltratton,  when  valid, 
see  2  A.  S.  568. 

As  to  distinction  between  arbitration  and  appraisement  or 
valuation  and  a  complete  discussion  of  the  subject,  with  numer- 
ous cases  cited,  see  74  C.  287,  291  et  seq.,  15  P.  889. 

As  to  enforcement  of  agreement  to  arbitrate,  see  1  A.  C.  31. 

As  to  executors  submittingr  claims  to  arbitration,  see  78  A.  S. 
187. 

As  to  gruardians,  submission  of  claims  for  and  agrainst  ward, 
see  89  A.  S.  291. 

As  to  liability  of  infant  on  submission  to  arbitration,  see  18 
A.  S.  619. 

As  to  majority  of  arbitrators  empowered  to  make  award,  see 
Kerr's  Cyc.  C.  C.  P.  {  1285  and  note. 

As  to  married  woinan,  whether  may  act  as  arbitrator,  see  39 

A.  S.  36-00. 

As  to  mutual  benefit  life  insurance  societies,  submission  of 
question  to  arbitration,  etc.,  see  52  A.  S.  546-548. 

As  to  ousting:  courts  of  jurisdiction  by  agrreement  to  arbitrate, 
see  2  A.  S.  566. 

As  to  powers  of  arbitrators,  see  Kerr's  Cyc.  C.  C.  P.  §  1284 
and  note. 

As  to  refusal  of  arbitrators  to  receive  material  testimony 
being:  g:round  for  setting:  aside  award,  see  8  A.  C.  510. 

As  to  submission  of  controversies  to  arbitration  in  g'eneral. 
see  14  A.  D.  296,  297;  30  A.  D.  626-634:  29  A.  R.  602-604;  2  A.  S. 
566-571:   8  A.  a  619. 

§  1282.  SUBMISSION  TO  ARBITRATION  TO  B£  IN  WRIT. 
ING.  The  submission  to  arbitration  must  be  in  writing,  and 
may  be  to  one  or  more  persons. 

Hlfltoryt  £>nacted  March  11,  1872,  re-enactment  of  S  381  Prac- 
tice Act. 
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See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

Code  •ectloii.^96  C.  617.  619.  2S  P.  806.  807.  SI  P.  740.  741 
(what  is  not  a  statutory  submission). 

Pnietlee  Aet  |  S81. — SO  C.  218.  221  (construed  with  |  380 
ante). 

S  1288.  SUBMISSION  MAT  BE  ENTEBED  AS  AN  OBDEB 
OF  THE  COUBT.  BEYOCATION.  It  may  be  stipulated  in  the 
submission  that  it  be  entered  as  an  order  of  the  superior  court, 
for  which  purpose  it  must  be  filed  with  the  clerk  of  the  county 
where  the  parties,  or  one  of  them,  reside.  The  clerk  nmst 
thereupon  enter  in  his  register  of  actions  [1]  a  note  of  the 
submission  [2]  with  the  names  of  the  parties.  [8]  the  names 
of  the  arbitrators,  [4]  the  date  of  the  submission  when  filed, 
and  [5]  the  time  limited  by  the  submission,  if  any.  within 
which  the  award  must  be  made.  When  so  entered  the  sub- 
mission cannot  be  revoked  without  the  consent  of  both  par- 
ties. The  arbitrators  may  be  compelled  by  the  court  to  make 
an  award,  and  the  award  may  be  enforced  by  the  court  in 
the  same  manner  as  a  judgment.  If  the  submission  is  not 
made  an  order  of  the  court,  it  may  be  revoked  at  any  time 
before  the  award  is  made. 

nimtoryt  Bnacted  March  11.  1872.  re-enactment  of  |  S82  Prac- 
tice Act;  amended  April  15.  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.).   p.   74. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

Code  aection.— 65  C.  505.  4  P.  506  (cited):  76  C.  378.  380.  18  P. 
406.  407  (construed):  82  C.  42,  46.  22  P.  932,  933  (applied):  96  C. 
617,  619,  28  P.  806,  807.  31  P.  740.  741  (what  is  not  a  statutory 
submission);  99  C.  207,  208,  209.  210.  33  P.  855.  857  (construed): 
2  C.  A.   237,  238,  240,  84   P.  363    (applied). 

Pr«etic«  Act  §382. — 30  C.  218.  222  (construed  with  H  380.  381 
ante  and  |  385  post);  42  C.  479.  482  (construed  with  91380.  381 
and  385  ante):  43  C.  394   (construed  with   |  380  ante). 

As  to  register  of  actions  generally,  see  Kerr's  Cyc.  C.  C.  P. 
S  1052  and  note. 

§1284.  POWERS  OF  ARBITBATOBS.  Arbitrators  have 
power  to  appoint  a  time  and  place  for  hearing,  to  adjourn 
from  time  to  time,  to  administer  oaths  to  witnesses,  to  hear 
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the  allegations  and  evidence  of  the  parties  and  to  make  an 
award  thereon. 

Historyt  Enacted  March  11,  1872,  re-enactment  of  |  38S  Prac- 
tice Act. 

See  Kerr'a  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

Code  ■eetloB.~74  C.  287,  291,  15  P.  839  (applied);  Q6  P.  617.  620, 
28  P.  806,  807,  31  P.  740,  741  (what  Is  not  a  statutory  submis- 
sion). 

Practlee  Aet  |  388. — 64  C.  102-104.  28  P.  108   (applied). 
That  arbitrators  are  not  permitted  to  delegratt^  thflr  powers, 
see  60  A.  S.  114. 

S  1286.  MAJOBITT  OF  ARBITBATOBS  MAT  B£T£BMIN£ 
ANY    QUESTION.     THET    MUST    BE    SWOBN.     All    the 

arbitrators  must  meet  and  act  together  during  the  investiga- 
tion; but  when  met,  a  majority  may  determine  any  question. 
Before  acting,  they  must  be  sworn  before  an  officer  authorized 
to  administer  oaths,  faithfully  and  fairly  to  hear  and  ex- 
amine the  allegations  and  evidence  of  the  parties  in  relation 
to  the  matters  in  controversy,  and  to  make  a  Just  award  ac- 
cording to  their  understanding. 

Htatorrt  Enacted  March  11.  1872,  re-enactment  of  |  884  Prac- 
tice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

96  C.  617.  619.  620.  28  P.  806,  807.  31  P.  740.  741  (what  Is  not  a 
8t4itutory  submission);  99  C.  207.  210,  33  P.  855,  857  (con- 
strued). 

As  to  award  by  majority  of  arbitrators,  see  Kerr's  Cyc.  C.  C. 
P.  f  1053  and  note. 

Same — When  and  how  made. — See  1  A.  T>.  200-202. 

As  to  provision  that  three  referees  or  three  arbitrators  all 
must  meet,  but  two  of  them  may  do  any  act  which  might  be 
done  by  all,  see  Kerr's  Cyc.  C.  C.  P.  |  1053  and  note. 

S128«.  AWABD  TO  BE  IN  WBITIKG.  WHEN  JUDGMENT 
TO  BE  ENTEBED.  The  award  must  be  in  writing,  signed 
by  the  arbitrators,  or  a  majority  of  them,  and  delivered  to  the 
parties.  When  the  submission  is  made  an  order  of  the  court, 
the  award  must  be  filed  with  the  clerk,  and  a  note  thereof 
made  in  his  register.    After  the  expiration  of  five  days  from 
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the  filing  of  the  award,  upon  the  application  of  a  party,  and 
on  filing  an  affidavit,  showing  that  notice  of  filing  the  award 
has  been  served  on  the  adverse  party  or  his  attorney,  at  least 
four  days  prior  to  such  application,  and  that  no  order  staying 
the  entry  of  judgment  has  been  served,  the  award  must  be 
entered  by  the  clerk  in  the  judgment-book,  and  thereupon  has 
the  effect  of  a  judgment  . 

Htstorys  Enacted  March  11,  1872,  re-enactment  of  |  885  Prac- 
tice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

Code  aectlon. — 74  C.  106,  108.  15  P.  448,  449  (erroneously  cited 
for  9  128  ante);  96  C.  617,  619.  28  P.  806,  807.  31  P.  740,  741  (what 
is  not  a  statutory  submission). 

Practice  Act  8  385. — 14  C.  390,  394.  395  (applied);  30  C.  218. 
222  (construed  wtth  §5  380,  381,  382  ante);  81  C.  128,  129 
(applied). 


§  1287.    AWARD  MAY  BE  VACATED  IN  CEBTAIX  CASES. 

The  court,  on  motion,  may  vacate  the  award  upon  either  of  the 
following  grounds,  and  may  order  a  new  hearing  before  the 
same  arbitrators,  or  not,  in  its  discretion: 

1.  That  it  was  procured  by  corruption  or  fraud; 

2.  That  the  arbitrators  were  guilty  of  misconduct,  or  com- 
mitted gross  error  in  refusing,  on  cause  shown,  to  postpone 
the  hearing,  or  in  refusing  to  hear  pertinent  evidence,  or 
otherwise  acted  improperly,  in  a  manner  by  which  the  rights 
of  the  party  were  prejudiced; 

3.  That  the  arbitrators  exceeded  their  powers  in  making 
their  award;  or  that  they  refused,  or  improperly  omitted,  to 
consider  a  part  of  the  matters  submitted  to  them;  or  that 
the  award  is  indefinite,  or  cannot  be  performed. 

History  I  Enacted  March  11,  1872,  re-enactment  of  f  886  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

Code  ■ectl«»n.— 96  C.  617.  619,  620,  28  P.  806,  807,  31  P.  740.  741 
(what  is  not  a  .statutory  submLssion) ;  128  C.  279,  282,  60  P.  862 
(construed);  140  C.  206,  208,  73  P.  1004  (construed). 
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Pni«tlM  Ac«  (  386« — 88  C.  286.  287  (construed  with  §|  8S6,  887, 
388  Practice  Act):  96  C.  617,  619,  31  P.  740   (applied). 

As  to  conclusiveness  of  award,  see  14  A.  S.  518. 

As  to  grround  of  setting:  aside  arbitration,  see  25  A.  R.  46,  47. 

As  to  modifying:  or  correcting:  award  on  motion  for  mistake 
In  calculation,  see  Kerr's  Cyc.  C.  C.  P.  S  ^288  and  note. 

As  to  referees'  or  commissioners'  reports  and  finding's,  see 
Kerr*8  Cyc.  C.  C.  P.  fiS  643,  645  and  notes. 

As  to  referee's  report,  see  Kerr's  Cyc.  C.  C.  P.  1 8  643-645  and 
notes. 


§  1288.  COIJBT  MAY,  ON  MOTION,  MODIFY  OR  CORRECT 
THE  AWARD.  The  court  may,  on  motion,  modify  or  correct 
the  award,  where  it  appears  : 

1.  That  there  was  a  miscalculation  in  figures  upon  which  it 
was  made,  or  that  there  is  a  mistake  In  the  description  of 
some  person  or  property  therein; 

2.  When  a  part  of  the  award  is  upon  matters  not  submitted, 
which  part  can  be  separated  from  other  parts,  and  does  not 
affect  the  decision  on  the  matters  submitted; 

8.  When  the  award,  though  imperfect  in  form,  could  have 
been  amended  if  It  had  been  a  verdict,  or  the  imperfection  dis- 
regarded. 

History  I  Enacted  March  11,  1872,  re-enactment  of  {  S87  Prac- 
tice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

ro€lc  M«ctioii.— 96  C.  617.  61-9,  620,  28  P.  806,  807,  31  P.  740,  741 
(what  is  not  a  statutory  submission);  128  C.  279,  282,  60  P.  862 
(construed). 

Practice  Act  $  387. — 38  C.  286,  287  (construed  with  SS  336.  386, 
388  Practice  Act). 

As  to  vacating  award  in  general,  see  Kerr's  Cyc.  C.  C.  P. 
I  1287  and  note. 

§  1289.  DEOISIOK,  ON  MOTION^  SUBJECT  TO  APPEAL, 
BUT  NOT  THE  JUDGMENT  ENTEBED  BEFOBE  MOTION. 

The  decision  upon  the  motion  is  subject  to  appeal  in  the  same 
manner  as  an  order  which  is  subject  to  appeal  in  a  civil  ac- 
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tion;  but  the  judgment  entered  before  a  motion  made  cannot 
be  subject  to  appeal. 

Htatoryt  Bnacted  March  11,  1872,  re-enactment  of  i  888  Prac- 
tice Act. 

Sec  Korr's  Cyo.  C.  C  P.  for  5  pars,  annotation. 

Code  nectlon.— 96  C.  617.  619.  28  P.  806,  807,  31  P.  740.  741 
(what  is  not  a  statutory  submission);  128  C.  279,  281,  60  P.  862 
(applied);  140  C.  208,  209,  211,  73  P.  1004  (cited). 

Practice  Act  |  »8H. — 38  C.  286;  42  C.  125.  128  (construed). 

A.s  to  appeala1)le  orders,  see  Kerr's  Cyc.  C.  C.  P.  |  939  and  note. 

As  to  motion  to  vacuto  or  modify  award,  see  Kerr's  Cyc.  C.  C. 

P.  S  1-'S7  and  note. 

«  1290.  IF  SUBMISSION  BE  REVOKED  AND  AN  ACTION 
BROUCi^HT,  WHAT  TO  BE  RECOTERED.  If  a  submission  to 
arbitration  be  revoked,  and  an  action  be  brought  therefor,  the 
amount  to  be  recovered  can  only  be  the  costs  and  damages 
sustained  in  preparing  for  and  attending  the  arbitration. 

History t  Enacted  March  11,  1872,  re-enactment  of  {889  Prac- 
tice Act. 

96  C.  617,  619,  28  P.  806,  807,  31  P.  740.  741  (wliat  Is  not  a  statu- 
tory sul)inlssion). 
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TTTljE  XI. 

OF  PROCEEDINGS  IN  PROBATE  COURTS. 

Chapter  L     Of  Jurisdiction.  il  1294.  1295. 

XI.     Of  the  Probate  of  Wilis.   H  1298-1346. 
IIL     Of    Executors    and    Administrators.    Their    Letters. 

Bonds,  Removals,  and  Suspensions,  Si  1348-1440. 
rv.     Of  the  Inventory  and  Collection  of  the  Effects  of 
Decedents.  ||  1443-1461. 
V.     Of  the  Provisions  for  the  Support  of  the  Family, 
and  of  the  Homestead,   if  1464-1486. 
VI.     Of  Claims  Agrainst  the  Estate.   ||  1490-1514. 
Vn.     Of  Sales  and  Conveyance  of  Property  of  Decedents, 

II 1616-1579. 
yUL     Of  the  Powers  and  Duties  of  Executors  and  Admin- 
istrators,   and    of    the    Management    of    Estates. 
II  1580-1592. 
IX.     Of  the  Conveyance  of  Real  Estate  and  Transfer  of 
Personal  Property  by  Executors  and  Administra- 
tors in  Certain  Cases,  ||  1597-1607. 
X.     Of   Accounts   Rendered  by   Executors   and   Admin- 
istrators, and  of  the  Payment  of  Debts,  ||  1612- 
1658. 
Of  the  Partition.  Distribution,  and  Final  Settlement 

of  Estates.  ||  1658-1703H. 
Of    Orders,     Decrees,     Process,     Minutes,     Records, 

Trials,  and  Appeals,  ||  1704-1724. 
Of  Public  Administrator,   il  1726-1744. 
Of  Guardian  and  Ward.    ||  1747-1810. 


CHAPTER  L 
OF  JURISDICTION. 

I  1294.     Jurisdiction    of    probate   court    over   the    estate,    when 

exercised. 
I  1295.     When   Jurisdiction   decided  by   first  application. 

1 12»4.  JURISDICTION  OF  PROBATE  COURT  OYER  THE 
ESTATE,  WHEN  EXERCISED.  Wills  must  be  proved,  and 
letters  testamentary  or  of  administration  granted: 
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1.  In  the  county  of  whieh  the  deeedent  was  a  resident  at  the 

time  of  his  death,  in  whatever  place  he  may  have  died; 

2.  In  the  county  In  which  the  decedent  may  hare  died,  leav- 
ing estate  therein,  he  not  being  a  resident  of  the  state; 

3.  In  the  county  In  which  an^  part  of  the  estate  may  be,  the 

decedent  having  died  out  of  the  state,  and  not  resident  thereof 
at  the  time  of  his  death; 

4.  In  the  coaaty  In  which  any  part  of  the  estate  may  be,  the 

decedent  not  being  a  resident  of  the  state,  and  not  leaving 
estate  in  the  county  in  which  he  died; 

5.  In  all  other  cases,  in  the  county  where  application  for 
letters  is  first  made. 

Mimtorjt  Enacted  March  11,  1872,  re-enactment  of  i  2  Pro- 
bate Act  as  amended  1861,  Stats.  1861,  p.  628. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

70  C.  403.  407.  411,  11  P.  833,  834,835,836  (construed  and  applied) : 
71  C.  513,  622,  12  P.  570,  575  (applied);  93  C.  569.  573,  29  P.  230 
(construed);  109  C.  250,  253,  41  P.  1033  (cited);  148  C.  108,  110, 
111,  112,  114,  113  A.  S.  197,  82  P.  760,  1  L..  N.  S.  996.  7  A.  C. 
306  (construction  of  code  as  to  probate  of  domestic  and  foreign 
wills):  149  C.  98,  101,  117  A.  S.  119,  84  P.  767  (jurisdiction  Is  In 
what  county). 

As  to  Jurisdiction  of  courts  in  probate  matters,  see  I  Cknrch** 
New  Probate  L.aw  and  Practice,  293,  295. 

As  to  Jurisdiction  of  estate  of  deceased,  see  Kerr's  Cyc.  C.  C. 
P.   §76  and  note;   §1371  pars.   6-11. 

§  1295.  WHEN  JUBISDICTION  DECIDED  BT  FU8T  AP- 
PLICATIOIC.  When  the  estate  of  the  decedent  is  in  more  than 
one  county,  he  [1]  having  died  out  of  the  state,  and  [2]  not 
having  been  a  resident  thereof  at  the  time  of  his  death,  or 
[8]  being  such  non-resident,  and  [4]  dying  within  the  state, 
and  [5]  not  leaving  estate  in  the  county  where  he  died,  the 
superior  court  of  that  county  in  which  application  is  first 
made,  for  letters  testamentary  or  of  administration,  has  exela- 
sive  jnrlftdlctloii  of  the  settlement  of  the  estate. 

HiAtor>-t  Enacted  March  11,  1872,  substantial  re-enactment  of 
§2  Probate  Act  as  amended  1861  (Stats.  1861.  p.  628)  and  1864 
(Stats.  1868-4,  p.  867);  amended  April  16,  1880,  Code  Amdts. 
1880    (C.  C.  P.  pt.),  p.   77. 

968 


ch.  II,  art.  I.l  PROBATE  OP  WILLS.  «  1298 

149  C,  »8,  101,  117  A.  S.  119,  84  P.  767  (what  county  has  juris- 
diction). 

As  to  Jurisdiction  of  courts  in  probate  matters,  see  2  Charcli'ii 
Ne^v  Probate  Iaw  and  Practice,  293,  295. 


CHAPTER  II. 
OP  THE  PROBATE  OP  WILLS. 

Article  I.  Petition,  Notice,  and  Proof.  i|  1298-1309. 

XL  Contesting  Probate  of  Will,  fi  1312-1318. 

m.  Probate  of  Foreign  Wills,  {{  1322-1324. 

IV.  Contesting  Will  after  Probate,   ||  1327-1333. 

V.  Prohate  of  Lost  or  Destroyed  Will.  i|  1338-1341. 

VL  Probate  of  NunoupatlTo  WUl8»  ||  1844-184«. 


ARTICLE  I. 

PETITION,    NOTICE.    AND    PROOP. 

11298.  Custodian  of  will  to  deliver  same,  .to  whom. 

I  1299.  Who  may  petition  for  probate  of  will. 

I  1300.  Contents  of  petition. 

I  1301.  When  executor  forfeits  right  to  letters. 

I  1802.  Possession  of  will  by  third  person.     Production  of. 

%  1303.  Notice  of  petition  for  probate,  how  given. 

I  1304.  Heirs  and  named  executors  to  be  notified,  how. 

i  1305.  Order   to  enforce  production   of  wills  or  attendance  of 

witnesses. 

f  1306.  Hearing  proof  of  will  after  proof  of  service  of  notiee. 

S  1307.  Who  may  appear  and  contest  the  will. 

f  1308.  Probate,   when   no  eontest. 

i  1309.  [HlOlographic  wills. 

§  129a  CUSTODIAN  OF  WILL  TO  DELITER  SAME,  TO 
WHOM.  Every  custodian  of  a  will,  within  thirty  days  after 
receipt  of  information  that  the  maker  thereof  is  dead,  must 
dellTer  the  same  to  the  superior  court  having  Jurisdiction  of 
the  estate,  or  to  the  executor  named  therein.  A  failure  to 
complj  with  the  provisions  of  this  section  makes  the  person 
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failing  responsible  for  all  damages  sustained  by  any  one  in- 
jured thereby. 

History t  Enacted  March  11,  1872,  substantial  re-enactment 
of  S  4  Probate  Act,  adding:  last  sentence;  amended  April  16, 
1880,  Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  77. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

Probate  Act  $7. — 22  C.  395,  397  (construed  with  other  sec- 
tions). 

As  to  probate  of  wills,  see  2  Church'M  New  Probate  I^myr  tmd 
Practice,  1612,   1632. 

§  1299.    WHO  MAT  PETITION  FOB  PBOBATE  OF  WILL. 

Any  executor,  devisee,  or  legatee  named  in  any  will,  or  any 
other  person  interested  in  the  estate,  may,  at  any  time  after 
the  death  of  the  testator,  petition  the  court  having  Jurisdic- 
tion to  have  the  will  proved,  whether  the  same  be  in  writ- 
ing, in  his  possession  or  not,  or  is  lost  or  destroyed,  or  be- 
yond the  jurisdiction  of  the  state,  or  a  nuncupative  will. 

Hlatoryi  Enacted  March  11,  1873,  founded  on  |i  6,  9  Pro- 
bate   Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

Code  flection — 93  C.  614,  620,  29  P.  235,  237  (cited);  109  C.  260. 
253,  41  P.  1033  (cited);  120  C.  447,  451,  52  P.  804  (applied);  135 
C.  674,  677,  68  P.  112  (applied):  145  C.  82,  87,  78  P.  340  (con- 
strued); 148  C.  108,  111,  114,  113  A.  S.  197,  82  P.  760,  1  L.  N.  S. 
996,  7  A.  C.  306  (construction  of  code  as  to  domestic  and  for- 
eign wills). 

Probate  Act  ($6  aad  0. — 22  C.  51,  66,  83  A.  D.  49  (cited):  22 
C.   395,  397    (cited). 

As  to  probate  of  wills,  see  2  Cfaarch*a  New  Probate  Ijaw  wmd 
Practice,   1612,    1682. 

1 1800.  CONTENTS  OF  PETITION.  A  petition  for  the  pro- 
bate of  a  will  must  show 

1.  The  jurisdictional  facts; 

2.  Whether  the  person  named  as  executor  consents  to  act, 
or  renounces  his  right  to  letters  testamentary; 

3.  The  names,  ages,  and  residences  of  the  heirs,  legatees, 
and  devisees  of  the  decedent,  bo  far  as  known  to  the  peti- 
tioner; 
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4.  The  probable  value  and  character  of  the  property  of  the 
estate; 

5.  The  name  of  the  person  for  whom  letters  testamentary 
are  prayed. 

No  defect  of  form  or  in  the  statement  of  jurisdictional  facts 
actually  existing,  shall  make  void  the  probate  of  a  will. 

HhrtofTi  Enacted  March  11,  1872,  founded  on  i  6  Probate  Act 
as  amended  1861  (Stats.  1861,  p.  629);  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  356;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  198,  act  held  unconstitutional, 
see  history,  f  6  ante;  amended  March  16,  1907,  Stats,  and 
Amdts.  1907,  p.  815,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  491. 

See  "Kerr's  Cyc  C.  C.  P.  for  4  pars,  annotation. 

Code  Metlott. — 70  C.  140,  142,  11  P.  587,  588  (section  does  not 
require  species  of  will  to  be  stated);  93  C.  614,  620,  29  P.  235, 
237  (cited). 

Probate  Act  g|  4,  S,  6,  18. — 22  C.  51,  66  (construod);  22  C.  395. 
397  (petition  was  not  required  as  foundation  of  proceeding"  to 
admit  a  will  to  probate);  70  C.  140,  142,  11  P.  587  (construed 
with  i  1312  post.  Probate  Act  $  20). 

As  to  probate  of  wills,  see  2  Churcb*N  New  Probate  Law  and 
Practice,  1612,  1632. 

flSOl.  WHEN  EXECUTOR  FORFEITS  RIGHT  TO  LET- 
TERS»  If  the  person  named  in  a  will  as  executor,  for  thirty 
days  after  he  has  knowledge  of  the  death  of  the  testator,  and 
that  he  is  named  as  executor,  fails  to  petition  the  proper 
court  for  the  probate  of  the  will,  and  that  letters  testamentary 
be  issued  to  him,  he  may  be  held  to  have  renounced  his  right 
to  letters,  and  the  court  may  appoint  any  other  competent 
person  administrator,  unless  good  cause  for  delay  is  shown. 

HIstonrt   Enacted  March  11,  1872,  founded  on  |  5  Probate  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
118  C.  277,  280,  50  P.  399   (applied). 

As  to  probate  of  wills,  see  2  Chnrch'N  Neiv  Probate  Kaw  and 
Practice,  1612,    1632. 

§1902.  POSSESSION  OF  WILL  BY  THIRD  PERSON. 
PRODVCTIOH  OF.  If  it  is  alleged  in  any  petition  that  any 
will  Is  in  the  possession  of  a  third  person,  and  the  court  is 

971 


S  1303  CODE  OF  CIVIL  PROCEDURE.        [PtIII,TltXI. 

satisfied  that  tbe  allegation  is  correct,  an  order  must  be  is- 
sued and  served  upon  the  person  having  possession  of  the 
will,  requiring  him  to  produce  it  at  a  time  named  in  the  order. 
If  he  has  possession  of  the  will  and  neglects  or  refuses  to 
produce  it  in  obedience  to  the  order,  he  may  by  warrant  from 
the  court  be  committed  to  the  Jail  of  the  county,  and  be  kept 
in  close  confinement  until  he  produces  it. 

Hlutoryt  Enacted  March  11,  1872.  founded  on  {S  10.  11  Pro- 
bate Act. 

As  to  citations  and  orders  in  probate  proceedingrs,  irenerally. 
sec  Kerr's  Cyc.  C.  C.  P.  ||  1704-1711  and  notes. 

As  to  imprisonment  for  disobedience  of  orders,  see  Kerr's 
Cyc.  C.  C.  P.  §  1219  and  note. 

As  to  probate  of  wills,  see  2  Church's  New  Probate  Law  and 
Practice,  1612,  1632. 

§1803.  NOTICE  OF  PETITION  FOR  FBOBATE,  HOW 
GIYEN.  When  the  petition  is  filed,  and  the  will  produced,  the 
clerk  of  the  court  must  set  the  petition  for  hearing  by  the 
court  upon  some  day  not  less  than  ten  or  more  than  thirty 
days  from  the  production  of  the  will.  Notice  of  the  hearing 
shall  be  given  by  such  clerk  by  publishing  the  same  in  a  news- 
paper of  the  county;  if  there  is  none,  then  by  three  written 
or  printed  notices,  posted  at  three  of  the  most  public  places 
in  the  county. 

If  the  notl€«  is  poblished  iu  a  weekly  newspapery  it  must 
appear  therein  on  at  least  three  different  days  of  publication; 
and  if  in  a  newspaper  published  oftener  than  once  a  week,  It 
shall  be  so  published  that  there  must  be  at  least  ten  days 
from  the  first  to  the  last  day  of  publication,  both  the  first  and 
the  last  day  being  included.  If  the  notice  is  by  posting,  it 
must  be  given  at  least  ten  days  before  the  hearing. 

Hlatoryi  Enacted  March  11.  1872.  founded  on  fi|  13-16  Pro- 
bate Act  as  amended  1861  (Stats.  1861.  p.  629),  and  1866  (Stats. 
1865-6,  p.  765);  amended  April  16.  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  77;  March  3.  1881,  Stats,  and  Amdts.  1881,  p.  23. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  para,  annotation. 

Code  sectloa.— 93  C.  614.  620,  29  P.  236.  237- (cited);  101  C.  661. 
668,  36  P.  110  (sufficiency  of  substituted  service  to  give  jurlsdic- 
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tion  over  absent  and  unknown  heirs);  109  C.  19,  28,  41  P.  814 
(cited);  119  C.  139,  152,  61  P.  88  (applied);  132  C.  502,  506,  60  P. 
863,  64  P.  894  (applied);  136  C.  590,  596.  69  P.  412  (construed):  141 
C.  331,  332.  74  P.  991  (construed);  151  C.  318,  320,  326,  86  P.  183 
(held  constitutional),  90  P.  711;  151  C.  363,  373,  90  P.  832  (con- 
stitutionality of  statute  as  to  non-residents  who  h&ve  no  actual 
notice);  152  C.  274,  276,  92  P.  643  (the  notices  prescribed  by  this 
section  and  |§  1304  and  1373  constitute  due  process  of  law). 

Probate  Act  5118,  16. — 22  C.  51,  66  (construed);  22  C.  895,  397 
(cited);  89  C.  650,  554  (construed);  101  C.  661,  668,  86  P.  110 
(construed  with  9  1304  post). 

As  to  affidavit  of  publication,  see  Kerr's  Cyc.  C.  C.  P.  §$2010, 
2011,  and  notes. 

As  to  probate  of  wills,  see  2  Ghiirch*M  Neur  Probate  Imvr  and 
Praetlee,  1613,  1632. 

As  to  provisions  of  this  section  bein^r  violative  of  fourteenth 
amendment  and  federal  constitution,  see  136  C.  590,  595,  69  P. 
412. 

As  to  publication  of  notice,  see  Kerr's  Cyc.  C.  C.  P.  f  1303  and 
note  par.  8;  also  |  1705  and  note. 


§  1304.  HEIBS  AKD  NIJITED  EXECUTORS  TO  BE  KOTI- 
FIED,  HOW*  Copies  of  the  notice  of  the  time  appointed  for 
the  probate  of  the  will  must  be  addressed  to  the  heirs  of  the 
testator  resident  in  the  state,  at  their  places  of  residence,  if 
known  to  the  petitioner,  and  deposited  in  the  post-ofllce,  with 
the  postage  thereon  prepaid,  at  least  ten  days  before  the 
hearing.  If  their  places  of  resldenoe  Ire  not  Imowo,  the  copies 
of  notice  may  be  addressed  to  them,  and  deposited  in  the 
post-office  at  the  county  seat  of  the  county  where  the  proceed- 
ings are  pending.  A  copy  of  the  same  notice  must  in  like 
manner  be  mailed  to  the  person  named  as  executor,  if  he  be 
not  the  petitioner;  also,  to  any  person  named  as  coezecutor 
not  petitioning,  if  their  places  of  residence  be  known.  Proof 
of  mailing  the  copies  of  the  notice  must  be  made  at  the  hear- 
ing. PersoniU  serriee  of  copies  of  the  notice  at  least  ten 
days  before  the  day  of  hearing  la  equivalent  to  mailing. 

Htatoryt  Enacted  March  11,  1872,  founded  on  if  14,  15  Pro- 
bate Act;  amended  March  24,  1874,  Code  Amdts.  1878-4,  p.  367; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1.  p.  198,  act  held  unconstitutional,  see  history,  I  5  ante. 
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See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

Code  section. — 91  C.  632,  634,  27  P.  1087  (construed);  101  C. 
661,  668.  36  P.  110  (applied);  109  C.  19,  28.  41  P.  814  (applied- 
presumption  as  to  publication  of  notice  in  action  to  enforce  an 
allegred  trust);  120  C.  350.  851,  52  P.  815  Hconstrued) ;  120  C.  421, 
430,  52  P.  708  (construed  with  {411  ante);  136  C.  590.  595,  69 
P.  412  (cited);  151  C.  368,  373.  874.  90  P.  832  (constitutionallty 
of  section  as  to  non-residents  who  liave  no  actual  notice);  152 
C.  274,  276,  92  P.  643  (the  notices  prescribed  by  this  section  and 
§1  1304,  and  1373  constitute  due  process  of  law^). 

Probate  Act  $14. — 46  C.  304,  316  (construed);  101  C.  661.  666. 
36  P.  110  (construed);  109  C.  19.  28,  41  P.  814  (construed  w^ith 
S  1303  ante). 

Aa  to  probate  of  wills,  see  1  Chiircli*s  New  Probate  Law  and 
Practice,   1612,   1632. 

As  to  publication  of  notice,  see  Korr's  Cyc.  C.  C.  P.  I  1705  and 
note. 

Same — Affidavit  of  publication. — See  Kerr's  Cyc.  C.  C.  P. 
if  2010,  2011  and  notes. 


§  1805.  OBDER  TO  ENFORCE  PRODUCTION  OF  WILLS 
OB  ATTENDANCE  OF  WITNESSES.  A  judge  of  the  superior 
court  may  at  auy  time  make  and  issue  all  necessary  orders 
and  writs  to  enforce  the  production  of  wills  and  the  attend- 
ance of  witness. 

Hlstoryi  Enacted  March  11,  1872,  founded  on  {  12  Probate 
Act  as  amended  1861  (Stats.  1861,  p.  629);  amended  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  78;  March  81,  1891, 
Stats,  and  Amdts.  1891,  p.  427. 

As  to  orders  and  process  in  probate  matters,  see  Kerr's  Cyc. 
C.  C.  P.  §S  1704  et  seq.  and  notes. 

As  to  powers  of  Judge  at  chambers,  see  Kerr's  Cyc.  C.  C  P. 
§  166  and  note. 

As  to  probate  of  wills,  see  2  Church**  New  Probate  L*«w  and 
Practice,  1612,  1632. 

§  inm.  HEABING  PROOF  OF  WILL  AFTEB  PROOF  OF 
SERVICE  OF  NOTICE*  At  the  time  appointed  for  the  hear- 
ing, or  the  time  to  which  the  hearing  may  have  heen  post- 
poned, the  court  unless  the  parties  appear,  must  require  proof 
that  the  notice  has  been  given,  which  being  made,  the  court 
must  hear  testimony  in  proof  of  the  will. 
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Htotoryt  ESnacted  March  11.  1872,  fouiKled  on  1 17  Probate 
Act  as  amended  1861  (Stats.  1861,  p.  629);  amended  March  24, 
1874.  Code  Amdts.  1873-4,  p.  357;  by  Code  Commission,  Act 
March  8.  1901,  Stats,  and  Amdts.  1900-1,  p.  198.  act  held  uncon- 
stitutional, see  history,  t  5  ante. 

See  Kerr's  Cyc.  C  C.  P.  for  5  pars,  annotation. 

49  C.  599.  604  (applied);  101  C.  661.  669.  36  P.  110  (construed): 
113  C.  371,  376,  45  P.  689  (construed);  151  C.  318,  324,  86  P.  183, 
90  P.  711  (failure  to  adjourn  hearing,  effect  of). 

As  to  probate  of  wills,  see  2  Gbnreh's  New  Probata  I^aw  and 
Praetlee,  1612.   1632. 

As  to  right  of  unborn  child,  see  Kerr's  Cyc.  C.  C.  $  29  and  note. 

As  to  testimony  in  proof  of  will,  see  Kerr's  Cyc.  C.  C.  P. 
111308.   1309,    1315.   1816  and   notes. 

1 1807.    HTHO  MAY  APPEAB  AICD  CONTEST  THE  WILL. 

Any  person  interested  may  appear  and  contest  the  will.  De- 
visees, legatees,  or  heirs  of  an  estate  may  contest  tbe  will 
through  their  gterdlans,  or  attorneys  appointed  by  them- 
selves or  by  the  court  for  that  purpose;  but  a  contest  made 
by  an  attorney  appointed  by  the  court  does  not  bar  a  contest 
after  probate  by  the  party  so  represented,  if  commenced  within 
the  time  provided  in  article  four  of  this  chapter;  nor  does 
the  non-appointment  of  an  attorney  by  the  court  of  itself  in- 
validate the  probate  of  the  will. 

HIatorxt  Enacted  March  11,  1872.  founded  on  f  18  Probate 
Act  as  amended  1861  (Stats.  1861,  p.  630);  amended  March  24, 
1874,  Code  Amdts.  1873-4,  p.  357;  by  Code  Commission.  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  199,  act  held  uncon- 
stitutional, see  history,  f  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

64  C.  666.  567  (applied);  74  C.  62.  69,  16  P.  364  (construed): 
98  C.  103,  105,  32  P.  865  (applied);  101  C.  609.  612.  36  P.  118 
(construed);  122  C.  162,  163,  54  P.  732  (construed):  140  C.  414, 
433.  73  P.  1070,  74  P.  441  (cited  in  dls.  op.);  148  C.  55.  56.  82 
P.  672,  2  L.  N.  S.  643  (to  contest  will,  party  must  have  some 
interest  in  the  estate);  148  C.  233,  236.  82  P.  962,  113  A.  S.  231 
(erroneously  cited  as  fi  1307  C.  C). 

As  to  attorney  appointed  by  court,  see  Kerr's  Cyc.  C.  C.  P. 
11718  and  note. 

As  to  contests,  see  Kerr's  Cyc.  C.  C.  P.  S  1312  and  note. 

As  to  guardian,  see  Kerr's  Cyc.  C.  C.  P.  $$  372,  373  and  notes; 
iS  1747-1809   and    notes. 

As  to  probate  of  wills,  see  2  Clmreh'a  New  Probate  Law  and 
Practice,  1612.   1632. 
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SlSaS.  PBOBATE,  WHEN  NO  CONTEST.  If  no  person 
appears  to  contest  the  probate  of  a  will,  the  court  may  admit 
it  to  probate  on  the  testimony  of  one  of  the  subscribing  wit- 
nesses only,  if  he  testifies  that  the  will  was  executed  in  all 
particulars  as  required  by  law,  and  that  the  testator  was  of 
sound  mind  at  the  time  of  its  execution. 

If  It  appear  at  the  time  fixed  for  the  hearing  that  none  of 
the  subserihlng  witnesses  reside  in  the  eenntjt  but  that  the 

deposition  of  one  of  them  can  be  taken  elsewhere,  the  court 
may  direct  it  to  be  taken,  and  may  authorize  a  photographic 
copy  of  the  will  to  be  made  and  to  be  presented  to  such  wit- 
ness on  his  examination,  who  may  be  asked  the  same  ques- 
tions with  respect  to  it  and  the  handwriting  of  himself,  the 
testator,  and  the  other  witness,  as  would  be  pertinent  and 
competent  if  the  original  will  were  present. 

If  neither  the  attendaaee  in  eonrt  nor  the  ^vpoOtion  of  any 

of  the  subscribing  witnesses  can  be  procured,  the  court  may 
admit  the  will  to  probate  upon  the  testimony  of  any  other 
witness  as  provided  in  section  thirteen  hundred  and  seventeen. 

HiMtory!  Enacted  March  11,  1872,  founded  on  |  19  Probate 
Act;  amended  by  Code  Commission,  Act  March  8,  1901.  Stats, 
and  Amdts.  1900-1,  p.  199,  act  held  unconstitutional,  see  his- 
tory. I  5  ante;  March  18,  1905.  Stats,  and  Amdts.  1905,  p.  234. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

73  C.  564,  566,  15  P.  125,  126  (conatruod);  98  O.  103,  105,  32  P. 
865,  866  (applied);  140  C.  414,  432,  73  P.  1070,  74  P.  441  (cited  in 
dis.  op.  of  Beatty,  C.  J.,  as  to  what  proof  Is  required  though 
there  is  no  contest). 

As  to  probate  of  Wilis,  see  2  GhurvliV  N»w  Ihrobate  I^w  aad 
Practice,   1612,   1632. 

Admittingr  to  probate — Conclusiveness  of. — See  Kerr's  Cyc. 
C.  C.  P.  I  1908  subd.   1  and  note. 

Same — Where  a  contest. — See  Kerr's  Cyc.  C.  C.  P.  |1314  and 
note. 

S  1S09.  [HjOLOOBAPHIC  WILLS.  An  [h]ol(«raphic  will 
may  be  proved  in  the  same  manner  that  other  private  writ- 
ings are  proved. 

Rlatoryi     Bnacted  March   11,  1872. 
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Se«  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

9S  C.  103»  105,  32  P.  865,  866  (applied) ;  100  C.  202.  207.  34  P. 
614  (applied);  145  C.  82,  85.  78  P.  340  (cited)  with  other  sec- 
tions): 145  C.  407,  409,  78  P.  964   (cited  with  88  1276,  1277  C.  C). 

As  to  holosrraphic  wills  in  general,  see  Kerr's  Cyc.  C.  C. 
88  1277.   3094  and  notes. 

As  to  how  private  writingrs  proved,  see  Kerr's  Cyc.  C.  C.  P. 
8  1940  and  note. 

As  to  probate  of  wilKs,  see  2  Church*ii  New  Probate  Law  and 
Pnirti«e,   1612.   1632. 


ARTICLE  II. 
CONTESTING    PROBATE    OP    WILLS. 

8  1312.     Contestant  to  Ale  grounds  of  contest,  and  petitioner  to 

reply. 
8  1313.     How  Jury  obtained  and  trial  had. 
8  1314.     Verdict  of  the  Jury.     Judfirment. 
8  1315.     Witnesses,  who  and  how  many  to  be  examined.     Proof 

of  handwritingr.  admitted,   when. 
8  1316.     Testimony  reduced  to  writing  for  future  evidence. 
8  1317.     If  proved,  certificate  to  be  attached. 
8  1318.     Will  and  proof  to  be  flled  and  recorded. 

t  niSU  CONTESTAITT  TO  FILE  GBOUNDS  OF  CONTEST, 
AITD  PETITIONER  TO  REPLY.  If  any  one  appears  to  con- 
test the  will,  he  mnst  file  written  grounds  of  opposition  to 
the  probate  thereof,  and  serve  a  copy  on  the  petitioner  and 
other  residents  of  the  county  Interested  in  the  estate,  any 
one  or  more  of  whom  may  demur  thereto  upon  any  of  the 
grounds  of  demurrer  provided  for  In  part  two,  title  six,  chap- 
ter three  of  this  code.  If  the  demurrer  Is  sustained,  the  court 
must  allow  the  contestant  a  reasonable  time,  not  exceeding 
ten  days,  within  which  to  amend  his  written  opposition.  If 
the  demurrer  Is  overruled,  the  petitioner  and  others  Interested 
may  Jointly  or  separately  answer  the  contestant's  grounds, 
traversing,  or  otherwise  obviating  or  avoiding  the  objections. 

Any  Issues  of  fact  thus  raised,  involving: 

1.  The  conpeteney  of  the  decedent  to  make  a  last  will  and 
testament; 
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2.  The  freedom  of  the  decedent  at  the  time  of  the  execu- 
tion of  the  will  from  duress,  menace,  fraud,  or  undue  influ- 
ence; 

3.  The  due  executloii  and  attestation  of  the  will  by  the 
decedent  or  subscribing  witness;  or, 

4.  Any  other  questions  substantially  affecting  the  ralidlty 
of  the  will; 

[Trial  by  Jury.]  Must,  on  request  of  either  party  in  writing 
(filed  at  least  ten  days  prior  to  the  day  set  for  the  hearing), 
be  tried  by  a  jury.  If  no  jury  is  demanded,  the  court  must 
try  and  determine  the  issues  joined. 

[Plaintiff  and  defendant]  On  the  trial,  the  contestant  is 
plaintiff  and  the  petitioner  is  defendant 

History:  Enacted  March  11,  1872,  founded  on  { 20  Probate 
Act  as  amended  1855  (Stats.  1855,  p.  132),  18fil  (Stata.  1861, 
p.  630)  and  1868  (Stats.  1868,  p.  628);  repealed  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdta.  1900-1,  p.  199, 
act  held  unconstitutional,  see  history,  S  5  ante;  amended  March 
10,  1909,  Stats,  and  Amdts.   1909,  ch.  174. 

Seo  Kerr's  Ci'c.  C.  C.  P.  for  43  par.s.  annotation. 

Code  nectloD. — 56  C.  322,  324,  325  (construed  as  not  applying: — 
contestant  is  plaintiff  and  petitioner  df'fendant) :  68  C.  86,  87 
(cited);  67  C.  444,  445,  7  P.  906  (subd.  4 — who  Is  plaintiff  and 
wlio  defendant);  70  C.  140,  142,  11  P.  587.  588  (function  of  court 
where  there  Is  no  jury);  72  C.  131,  132,  13  P.  320.  321  (con- 
strued with  §1314  post);  73  C.  564,  565,  566,  567,  569,  15  P.  125. 
126.  127  (construed);  74  C.  199,  205,  206,  207,  209,  15  P.  758,  758 
(construed  with  other  sections);  74  C.  353.  355,  16  P.  188,  189 
(applied);  79  C.  313.  316,  21  P.  758,  759  (applied);  98  C.  103, 
105,  32  P.  865.  866  (applied);  100  C.  246,  249.  34  P.  706  (con- 
.strued);  101  C.  609,  612,  36  P.  118  (construed);  106  C.  498,  495, 
39  P.  862  (construed);  118  C.  660,  661,  662^  50  P.  768  (construed): 
128  C.  57,  62,  60  P.  527,  528  (construed  with  11981  post);  131 
(^  472,  474,  63  P.  775  (construed);  133  C.  131,  136,  65  P.  315 
(applied);  133  C.  584,  585.  65  P.  1081  (cited);  140  C.  126.  129.  73 
P.  824  (cited);  140  C.  414,  419,  420,  421,  427,  428.  429.  438,  73  P. 
1070,  74  P.  441  (construed  In  dis.  op.);  148  C.  233,  236.  82  P. 
962,  113  A.  S.  231  (erroneously  cited  as  §1312  C.  C);  149  C. 
227,  230,  86  P.  695  (applied),  9  A.  C.  798;  149  C.  680,  681,  87  P. 
275    (referred   to). 
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ProVat«  Act  fi  SO— 34  C.  682,  688  (construed);  85  C.  509,  510. 
511  (construed  with  other  sections);  46  C.  245,  247  (construed); 
56  C.  322.  324  (construed):  63  C.  36,  37  (applied);  70  C.  140,  142, 
11  P.  587  (cited):  74  C.  199.  207.  15  P.  753   (cited). 

As  to  contest — ^After  probate,  see  Kerr's  Cyc.  C.  C.  P.  f|  1827 
et  seq.  and  notes. 

Same — Through  attorney  appointed  by  the  court. — See  Kerr's 
Cyc.  C.  C.  P.  S  1307  and  note. 

As  to  contestant — Generally,  see  TCerr's  Cyc.  C.  C.  P.  *  1307 
and  note. 

As  to  contesting:  probate  of  wills,  see  2  Church*»  New  Prcbafe 
L*aw  and  Practice,  1644,  1663. 

As  to  executing^  witness,  calling,  see  Kerr's  Cyc.  C.  C.  1*. 
9  1915  and  note. 

As  to  grounds  of  demurrer,  see  Kerr's  Cyc.  C.  C.  P.  S$  430-43  4 
and  notes. 

As  to  service,  see  Kerr's  Cyc.  C.  C.  P.  ff  1010-1017  and  notes. 


f  181S.  HOW  JUBT  OBTAINED  AND  TBIAL  HAD.  When 
a  Jury  1b  demanded,  the  superior  court  must  impanel  a  jury 
to  try  the  case,  in  the  manner  provided  for  impaneling  trial 
Juries  in  courts  of  record,  and  the  trial  must  be  conducted 
in  accordance  with  the  proyisions  of  part  two,  title  eight, 
chapter  four,  of  this  code.  A  trial  by  the  court  must  he  con- 
ducted as  provided  in  part  two,  title  eight,  chapter  five,  of 
this  code. 

Hlstciryi  Bnacted  March  11,  1872,  founded  on  9  20  Probate 
Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt), 
p.  78;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  199,  act  held  unconstitutional,  see  his- 
tory,  f  5  ante. 

56  C.  822.  324  (construed  as  not  applying);  74  C.  199.  209.  15  P. 
753,  758  (referred  to);  148  C.  233,  236,  82  P.  962,  113  A.  S.  231 
(erroneously   cited  as   |  1313   C  .C). 

As  to  change  of  venue,  see  Kerr's  Cyc.  C.  C.  P.  H  397.  398 
and  notes;  also  |§  1431-1433  and  notes. 

As  to  contesting  probate  of  wills,  see  2  Cburch*s  New  Probate 
l.aw  and  Practice,  1644,  1663. 

As  to  trial  by  court,  see  Kerr's  Cyc.  C.  C.  P.  H  631  et  se<i. 
and  notes. 

Same — Conduct  of  trial,  etc.— See   Kerr's  Cyc,  C.  C.   P.   ||  600 
et  seq.  and  notes. 
'  As  to  trial  Juries — In  general,  see  Kerr's  Cyc.  C.  C  P.  H  225- 
228,  246,  247  and  notes. 
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§  1814.    YERDICT  OF  THE  JUBT.    JUDGMENT.  The  jury, 

after  hearing  the  case,  must  return  a  special  verdict  upon 

the  issues  sui)Daiitted  to  them  by  the  court,  upon  which  the 

judgment  of  the  court  must  be  rendered,  either  admitting  the 

will  to  probate  or  rejecting  it.    In  either  case,  the  proofs  of 

the  subscribing  witnesses  must  be  reduced  to  writing.    If  the 

will  Is  Admitted  to  probate,  the  judgment,  will,  and  proofs 

must  be  recorded. 

Htotoryt  Enacted  March  11,  1872,  founded  on  H  20,  2S  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  199,  act  held  unconstitutional,  see 
history,  {  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation. 

56  C.  322.  324  (construed  as  not  applying);  72  C.  131.  132,  13 
P.  320  (applied);  74  C.  199,  208.  209,  15  P.  753.  758  (construed); 
74.  C.  199.  209,  15  P.  753.  758  (referred  to);  74  C.  353,  355.  16  P. 
188,  189  (applied);  118  C.  660.  661.  50  P.  768  (cited):  131  C.  472. 
474,  63  P.  775  (construed);  148  C.  233,  236.  82  P.  962,  113  A.  S. 
231    (erroneously  cited  as  |  1314  C.  C). 

As  to  contesting  probate  of  wills,  see  2  Chiirch*ii  New  Probate 
liHw  and  Practieey  1644.  1668. 

As  to  reducing  proofs  to  writing,  see  Kerr's  Cyc.  C.  C.  P. 
I  1316  and  note. 

As  to  verdict,  generally,  see  Kerr's  Cyc.  C.  C.  P.  H  624-628 
and  notes. 

§  1S16.  lYITNESSBS,  WHO  AND  HOW  MANY  TO  BE  EX- 
AMlirED.    PROOF  OF  HANDWBITIirG,  ADMITTED,  WHEN. 

If  tfae  will  l8  contested,  all  the  subscribing  witnesses  who  are 
present  in  the  county,  and  who  are  of  sound  mind,  must  be 
produced  and  examined;  and  the  death,  absence,  or  insanity 
of  any  of  them  must  be  satisfactorily  shown  to  the  court.  If 
none  of  the  subscribing  witnesses  reside  In  the  county  at  the 
time  appointed  for  proving  the  will,  the  court  may  admit  the 
testimony  of  other  witnesses  to  prove  the  sanity  of  the  testator 
and  the  execution  of  the  will;  and,  as  evidence  of  the  execu- 
tion, it  may  admit  proof  of  the  handwriting  of  the  testator 
and  of  the  subscribing  witnesses,  or  any  of  them. 

Historyt  Enacted  March  11,  1872,  founded  on  IS  21.  22  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  201,  act  held  unconstitutional,  see 
history,  S  6  ante. 
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See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

56  C.  322.  324  (construed  as  not  applying);  68  C.  335,  337  (con- 
strued); 121  C.  405,  407.  409.  53  P.  928  (applied):  140  C.  414.  432. 
73  P.  1070,  74  P.  441   (cited  In  dis.  op.  Beatty,  C.  J.). 

As  to  contesting:  probate  of  wills,  see  2  Church's  New  Probate 
I>aw  and  Prartice,  1644,   1663. 

As  to  witness  grenerally,  see  Kerr's  Cyc.  C.  C.  P.  |{  1878-1884 
and  notes. 

Same — Procuring  attendance  of. — See  Kerr's  Cyc.  C.  C.  P. 
if  1985  et  seq.  and  notes. 

As  to  writings,  proof  of  execution  of,  see  Kerr's  Cyc.  C.  C.  P. 
1 1940  and  note. 

S  1S1«.  TESTIMONI  SEDUCED  TO  WUTIira  FOB  FU- 
TUBE  EYIDENCE.  The  testimony  of  each  witness*  reduced 
to  writing  and  signed  by  him,  shall  be  good  evidence  in  any 
subsequent  contests  concerning  the  validity  of  the  will,  or  the 
sufficiency  of  the  proof  thereof,  if  the  witness  be  dead,  or  has 
permanently  removed  from  this  state. 

Hlatory:  Enacted  March  11,  1872,  founded  on  {  23  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  201,  act  held  unconstitutional,  see 
history,  f  6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 
C€»de  aeetlon. — 56  C.  322.  324   (construed  as  not  applying). 
Probate  Act  {28. — 22  C.  51.  69  (construed  with  other  sections). 
As  to  contesting  probate  of  wills,  see  2  Chnrch's  New  Probate 
lAw  aad  Practice,  1644.  1663. 

S  1817.    IF  PBOYED,  CEBTIFICATE  TO  BE  ATTACHED. 

If  the  court  is  satisfied,  upon  the  proof  taken,  or  from  the 
facts  found  by  the  jury,  that  the  will  was  duly  executed,  and 
that  the  testator  at  the  time  of  its  execution  was  of  sound  and 
disposing  mind,  and  not  acting  under  duress,  menace,  fraud, 
or  undue  influence,  a  certificate  of  the  proof  and  the  facts 
found,  signed  by  the  judge,  and  attested  by  the  seal  of  the 
court,  must  be  attached  to  the  will. 

Hlatoryt  Enacted  March  11.  1872.  founded  on  {  24  Probate 
Act  as  amended  1855  (Stats.  1855,  p.  132);  amended  April  16, 
1880.  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  78;  by  Code  Com- 
mlMlon,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  SOI, 
act  held  unconstitutional,  see  history,  f  6  ante. 
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See  Kerr's  Cyc.  C.  C.  P.  for  4  para,  annotation. 

Code  iie«^loii. — 56  C.  322.  324  (construed  as  not  applying):  73 
C.  564.  572.  15  P.  125,  129  (construed):  140  C.  414,  432.  73  P.  1070. 
74  P.  441    (cited  In  dls.  op.). 

Probate  Act  {24. — 22  C.  51,  69  (construed  with  otlxer  sections). 

As  to  contesting:  pr6bate  of  wills,  see  2  ChnrcU*s  New  Probate 
liaw  and  Practice,  1644,  1663. 

As  to  seal  required,  see  Kerr's  Cyc.  C.  C.  P.  I  153  subd.  3  and 
note. 

§1818.    WILL    AND    PBOOF    TO    BE    FILED    AND    BE- 

COBDED.     The  will,  and  a  certificate  of  the  proof  thereof, 

must  be  filed  and  recorded  by  the  clerk,  and  the  same,  when 

so  filed  and  recorded,  shall  constitute  part  of  the  record  in 

the  cause  or  proceeding.    All  testimony  shall  be  filed  by  the 

clerk. 

Hlatoryi  Knacted  March  11,  1872,  re-enactment  of  |  26  Pro- 
bate Act:  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  61;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  201,  act  held  unconstitutional,  see  history, 
I  0   ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

Probate  Act  1 25. — 22  C.  51,  69  (construed  with  other  sec- 
tions); 56  C.  322,  324   (construed  as  not  applying). 

As  to  contesting  probate  of  wills,  see  2  Church's  Neir  Probate 
l^aw  and  Practice,  1644,  1663. 


ARTICLE  HI. 
PROBATE  OF  FOREIGN  WILLA 

I  1322.     Wills  proved  in  other  states  to  be  recorded  when  and 

where. 
1 1323.     Proceedings  on  the  production  of  a  foreign  will. 
S  1324.     HearlnfiT  proofs  of  probate  of  foreign  wilL 

§  1822.  WILLS  PROYED  IN  OTHER  STATES  TO  BE  RE- 
CORDED WHEX  AND  WHERE.  All  wills  duly  proved  and 
allowed  In  any  other  of  the  United  States,  or  in  any  foreign 
country  or  state,  may  be  allowed  and  recorded  in  the  superior 
court  ot  any  county  in  which  the  testator  shall  have  left  any 

\        estate. 
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HIatorjri  Enacted  March  11,  1872,  substantial  re-enactment 
of  {27  Probate  Act  as  amended  1868  (Stats.  1868,  p.  87); 
amended  April   16,  1880,  Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  78. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

86  C.  93,  101,  102,  103,  23  P.  207,  208,  209,  24  I\  801  (con- 
strued); 100  C.  376.  377,  34  P.  867  (applied);  120  C.  344,  346,  52 
P.  832  (distinction  between  proceedinsrs) ;  132  C.  401,  403,  64  P. 
691  (construed);  141  C.  688,  540,  76  P.  176  (applied);  148  C.  108, 
110,  111,  114,  119,  121.  122,  123,  124,  125,  113  A.  S.  197,  82  P.  760, 
1  L.  N.  S.  996,  7  A.  C.  306  (construction  of  code  as  to  the  pro- 
bate of  domestic  and  foreign  wills). 

As  to  probate  of  foreign  wills,  see  2  Charcli*«  New  Probate 
l4iw  a«d  Prnetice^  1684,  1691. 


§  1S2S.  PBOCEEDINGS  ON  THE  PBODUCTION  OF  A  FOfi- 
EIGK  WILL.  When  a  copy  of  the  will,  and  the  probate  thereof, 
duly  authenticated,  shall  be  produced  by  the  executor,  or  by 
any  other  person  interested  in  the  will,  with  a  petition  for 
letters,  the  same  must  be  filed,  and  the  clerk  of  the  court 
must  appoint  a  time  for  the  hearing;  notice  whereof  must 
be  given  as  hereinbefore  provided  for  an  original  petition  for 
the  probate  of  a  will. 

Hlatoryi  Bnacted  March  11,  1872,  substantial  re-enactment 
of  I  28  Probate  Act  as  amended  1861  (Stats.  1861,  p.  680)  and 
1864  (Stats.  1868-4,  p.  367);  amended  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  202,  act  held  uncon- 
stitutional, see  history,  |  5  ante;  amended  March  16,  1907,  Stats, 
and  Amdts.  1907,  p.  314,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  491. 

See  Kerr's  Cyc.  C.  G.  P.  for  9  pars,  annotation. 

Code  aectlott.— -86  C.  93,  101,  102,  23  P.  207,  208,  209.  24  P.  801 
(construed  with  other  sections);  100  C.  376,  377.  34  P.  867  (con- 
strued with  other  sections);  124  C.  292.  293,  66  P.  1022  (con- 
strued); 182  C.  401,  403,  64  P.  691  (construed):  120  C.  344,  345. 
346,  52  P.  832  (construed  with  I9  1349,  1360);  141  C.  688,  540,  76  P. 
•175  (applied);  148  C.  108,  110,  118  A.  S.  197,  82  P.  760,  1  I*  N.  S. 
996,  7  A.  C.  806  (construction  of  code  as  to  probate  of  domestic 
and  foreign  wills). 

Probate  Act  f  28. — 39  C.  550,  554    (construed). 

As  to  attorney  for  absent  heirs,  see  Kerr's  C!yc.  C.  C.  P.  §1718 
and  note. 

As  to  foreign  executor,  no  extra  territorial  authority  of,  see 
Kerr's  Cyc.  C.  C.  P.  I  1918  and  note. 
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As  to  notice — As  for  an  origrlnal  petition,  see  Kerr's  Cyc.  C.  C. 
P.  H  1803  et  seq.  and  notes. 

Same — Of  petition. — See  Kerr's  Cyc.  C.  C.  P.  |§  1299-1818  and 
notes. 

As  to  probate  of  foreiffn  wills,  see  2  Church'ii  New  Probate 
Kavr  nnd  PracUce,  1684.  1691. 

§1824.  HEARING  PBOOFS  OF  FBOBATE  OF  FOBEIGN 
IflLL.  If,  on  the  hearing,  It  appears  upon  the  face  of  the  rec- 
ord that  the  will  has  heen  proved,  allowed,  and  admitted  to 
probate  in  any  other  of  the  United  States,  or  in  any  foreign 
country,  and  that  it  was  executed  according  to  the  law  of  the 
place  in  which  the  same  was  made,  or  in  which  the  testator 
,  was  at  the  time  domiciled,  or  in  conformity  with  the  laws  of 
this  state,  it  must  be  admitted  to  probate,  and  have  the  same 
force  and  effect  as  a  will  first  admitted  to  probate  in  this  state, 
and  letters  testamentary  or  of  administration  issued  thereon. 

HUtoryi    Enacted   March    11,    1872,    founded   on   1 29   Probate 

Act  as  amended  1861  (Stats.  1861,  p.  630)  and  1864,  Stats.  1868-4, 
p.   368. 

See  Kerr's  Cyc.  C.  C.  P.  for  26  pars,  annotation. 

86  C.  93  101,  102,  23  P.  207.  208,  209,  24  P.  801  (construed  with 
other  sections):  90  C.  622.  623.  27  P.  419  (construed):  100  C.  876. 
377.  34  P.  867  (construed  with  other  sections):  124  C.  292.  66  P. 
1022  (applied  without  citation);  132  C.  401,  403,  64  P.  691  (con- 
.strued);  120  C.  344,  345.  346,  52  P.  832  (cited):  141  C.  638.  640, 
75  P.  175  (applied):  148  C.  108,  110,  124,  125,  113  A.  a  197.  82  P. 
760,  1  I^.  N.  S.  996,  7  A.  C.  306  (construction  of  code  as  to  pro- 
hate  of  domestic  and  foreign  wills). 

As  to  conclusiveness  of  probate  as  res  Judicata,  see  21  L. 
680-689. 

As  to  letters  testamentary  of  administration,  see  Kerr's  Cyc. 
C.  C.  P.  it  1349-1362  and  notes. 

As  to  probate  of  foreign  wills,  see  2  Chureli'ii  New  Probate 
Law  and  Practice,  1684,  1691. 

As  to  proceedings  on  admission  of  will  to  probate,  see  Kerr's 
Cyc.  C.  C.  P.  $  1324.  note  par.  24. 

As  to  when  judgment  in  probate  is  not  subject  to  collateral 
attack,  see  21   U   681-689. 
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ARTICLE  IV. 
CONTESTING   WILL  AFTER   PROBATE. 

f  1327.     The  probate  may  be  contested  within  one  year. 

1 1328.     Citation  to  be  issued  to  interested  parties. 

i  1829.     The  bearinir  had  on  proof  of  service. 

1 1380.     Petitions   to   revolte   pro"bate   of  will   tried   by   Jury   or 

court.     Judgment,  what. 
1 1881.    On    reTocation    of   probate,    powers    of    ezecsutor,    etc., 

cease,  but  not  liable  for  acts  in  grood  faith. 
1 1382.     Costs  and  expenses,  by  whom  paid. 
I  1333.     Probate,   when  conclusive.     One  year  after  removal   of 

disability  given  to  Infants  and  others. 

fll»7.  THE  PBOBATE  MAT  BE  C0NTE8TEB  WITHHf 
ONB  TBAB.  When  a  will  has  been  admitted  to  probate,  any 
person  interested  may,  at  any  time  within  one  year  after  such 
probate,  contest  the  same  or  the  validity  of  the  will.  For  that 
parpose  he  must  file  in  the  court  in  which  the  will  wae  proved, 
a  petition  in  writing,  containing  his  allegations  against  the 
validity  of  the  will  or  against  the  sufficiency  of  the  proof,  and 
praying  that  the  probate  may  be  revoked. 

HIstoxTi  Enacted  March  11,  1872,  re-enactment  of  |  80  Pro« 
bate  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  202,  act  held  unconstitutional,  see 
history,  |  6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  parft.  annotation. 

C*de  aertiom. — 51  C.  568,  569  (referred  to);  52  C.  94.  95 
(referred  to):  64  a  556,  557  (cited) :  68  C.  5.  6  (cited):  90  C.  622. 
623,  27  P.  419  (applied — menUl  incapacity);  98  C.  203,  204,  32  P. 
970  (applied);  100  C.  246,  249,  250.  34  P.  706  (cited):  109  O.  19. 
28,  41  P.  814  (applied):  116  C.  443,  446,  450.  48  P.  379  (construed 
with  other  sections):  116  C,  637.  643.  48  P.  794  (cited):  118  C. 
660.  661,  662.  50  P.  768  (cited):  133  C.  131.  136.  65  P.  315  (cited); 
186  C.  590.  594.  69  P.  412  (cited  with  other  8ections):  140  C.  414. 
437,  73  P.  1070,  74  P.  441  (burden  of  proof  i.s  on  whom — earlier 
cases  criticized):  149  C.  219.  85  P.  312  (referred  to);  151  C.  363, 
368,  90  P.  832  (probate  to  be  annulled  and  revoked  when). 

Probate  Act  §  »•.— 20  C.  234.  272.  81  A.  D.  118  (construed  with 
11338  post;  Probate  Act  §86);  34  C.  503,  504  (applied):  51  C. 
568,  569  (construed):  63  C.  5,  6  (cited). 
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As  to  allegratlons  asralnst  validity  of  will,  see  Kerr's  Cyc.  C.  C. 
P.  S  1312  and  note. 

As  to  conclusiveness  of  probate,  see  Kerr's  Cyc.  C.  C.  P. 
If  1833,  1908  subd.  1  and  notes. 

As  to  contest  of  will  after  probate,  see  2  Church**  New  Pro- 
bate Law  and  Practice,  1693,  1703. 


11828.  CITATION  TO  BE  ISSUED  TO  INTERESTED 
PABTIES*  Upon  filing  the  petition,  and  within  one  year  after 
such  probate,  a  citation  must  be  issued  to  the  executor  of  the 
will,  or  to  the  administrator  with  the  will  annexed,  and  to  all 
the  legatees  and  devisees  mentioned  in  the  will,  and  heirs 
residing  in  the  state,  so  far  as  known  to  the  petitioner  or  to 
their  guardians,  if  any  of  them  are  minors,  or  to  their  per- 
sonal representatives,  If  any  of  them  are  dead,  requiring  them 
to  appear  before  the  court  on  some  day  therein  specified,  to 
show  cause  why  the  probate  of  the  will  should  not  be 
rcToked. 

History t  Enacted  March  11,  1872,  re-enactment  of  {  SI  Pro- 
bate Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  858; 
by  Code  Commission,  Act  March  8.  1901,  Stats,  and  Amdts. 
1900-1.  p.  202,  act  held  unconstitutional,  see  history,  |  6  ante: 
amended  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  314,  Kerr's 
Stats,  and  Amdts.   1906-7,  p.   492. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

63  C.  5.  8  (appliod):  100  C.  246,  250.  34  P.  706  (citod);  108  O. 
92.  94.  4ft  P.  1055  (applied):  116  C.  443,  446,  150.  451,  452.  48  P.  379 
(ronstruod   with  other  seoCions). 

Ah  to  citation,  see  Kerr's  Cyr,  C  C.  P.  ||  1707-1711  and  notes. 

As  to  contest  of  will  after  prohato,  Bee  2  Cliureh'ii  New  Pro- 
bate Law  and  Practice,  1693,   1703. 

As  to  guardians,  see  Kerr's  Cyc.  C.  C.  P.  ||  1722,  1747  ct  seq. 
and  notes. 

11839.    THE  HEABING  HAD  ON  PROOF  OF  SEBYICE.    At 

the  time  appointed  for  showing  cause,  or  at  any  time  to  which 
the  hearing  is  postponed,  proof  having  been  made  of  service 
of  the  citation  upon  all  of  the  persons  named  therein,  the 
court  must  proceed  to  try  the  issues  of  fact  Joined  in  the  same 
manner  as  an  original  contest  of  a  will. 
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Hlatoryt    Enacted  March    11»    1872.   founded  on   1 32   Probate 

Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  202,  act  held  unconstitutional,  see  his- 
tory, I  5  ante;  amended  March  16,  1907,  Stats,  and  Amdts.  1907. 
p.   814,  Kerr's  State,  and  Amdts.   1906-7,  p.  492. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

Code  fieetion. — 54  C.  556,  557  (erroneously  cited  as  S  1829 
poet):  100  C.  246»  250,  34  P.  706  (cited);  116  C.  443,  447,  48  P.  379 
(applied);  138  C.  439,  440,  71  P.  501  (applied);  151  C.  363.  368,  90 
P.  832   (probate  to  be  annulled  and  revoked  when). 

Probate  Aet  |  82.— 54  C.  556,  557   (cited). 

As  to  contest  of  will  after  probate,  sec*  2  C'hiircb*M  New  Pro- 
bale  Law  and  Practice,  1693,  1703. 

As  to  proof  of  notice,  see  Kerr's  Cyc.  C.  C.  P.  |  1306  and  not«*. 

As  to  trial  of  Issues  joined,  see  Kerr'.s  Cyc.  C  C.  P.  S  1312  and 
note. 


§1SS0.  PETITIONS  TO  BETOKE  PROBATE  OF  WILL 
TRIED  BT  JURY  OR  COURT.    JUBGHENT,  WHIT.    In  all 

cases  of  petitions  to  revoke  the  probate  of  a  will,  wherein  the 
original  probate  was  granted  without  a  contest,  on  written 
demand  of  either  party,  filed  three  days  prior  to  the  hearing, 
a  trial  hj  Jvry  mast  be  had  as  in  cases  of  the  contest  of  an 
original  petition  to  admit  a  will  to  probate.  If,  upon  hearing 
the  proofs  of  the  parties,  the  jury  shall  find,  or,  if  no  Jury  is 
had,  the  court  shall  decide,  that  the  will  is  for  any  reason 
invalid,  or  that  it  is  not  sufficiently  proved  to  be  the  last  will 
of  the  testator,  the  probate  must  he  annulled  and  revoked. 

Hifltoryt  Enacted  March  11,  1872,  founded  on  |  S8  Probate 
Act;  amended  by  Code  Comnnlssion,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  202,  act  held  unconstitutional,  see  his- 
tory,  f  6   ante. 

See  "Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

78  C.  665,  567,  15  P.  136,  136  (applied);  33  P.  920.  922  (applied); 
100  C.  246,  250,  34  P.  706  (cited);  106  C.  493.  495,  496.  89  P.  862 
(applied  with  {1312  ante);  147  C.  188,  194,  81  P.  584  (referred 
to — conclusiveness  of  probate  court's  decision);  151  C.  363.  368. 
90  P.  832  (probate  to  be  annulled  and  revoked  when). 

Afl  to  contest  of  will  after  probate,  see  2  Cliurch**  New  Pro- 
bate Law  and  Practice,  1G93,  1703. 

As  to  trial  by  jury,  see  Kerr's  Cyc.  C.  C.  P.  fflSlS,  1814  and 
notes. 
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2.  The  freedom  of  the  decedent  at  the  time  of  the  execu- 
tion of  the  will  from  duress,  menace,  fraud,  or  undue  influ- 
ence; 

3.  The  due  executfon  and  attestation  of  the  will  by  the 
decedent  or  subscribing  witness;  or» 

4.  Any  other  questions  substantially  affecting  the  validity 
of  the  will; 

[Trial  by  Jury.]  Must,  on  request  of  either  party  in  writing 
(filed  at  least  ten  days  prior  to  the  day  set  for  the  hearing), 
be  tried  by  a  jury.  If  no  jury  is  demanded,  the  court  must 
try  and  determine  the  issues  joined. 

[Plaintiff  and  defendant*]  On  the  trial,  the  contestant  is 
plaintiff  and  the  petitioner  is  defendant. 

History:  Enacted  March  11,  1872,  founded  on  §20  Probate 
Act  as  amended  1855  (Stats.  1855,  p.  182),  18«1  (Stats.  1861, 
p.  630)  and  1868  (Stats.  1868,  p.  628);  repealed  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  199, 
act  held  unconstitutional,  see  history,  8  5  ante;  amended  March 
10,   1909.  Stats,  and  Amdts.  1909,  ch.  174. 

Seo  K(*rr'»  Cyc.  C.  C.  P.  for  48  pars,  annotation. 

CJode  Mection. — 56  C.  322,  324,  325  (construed  as  not  applying — 
contestant  is  plaintiff  and  petitioner  defendant):  63  C.  36,  87 
(cited):  67  C.  444,  445,  7  P.  906  (subd.  4 — who  is  plaintiff  and 
wlio  defendant);  70  C.  140,  142,  11  P.  587,  588  (function  of  court 
where  tliore  is  no  jury);  72  C.  131,  132,  13  P.  320,  321  (con- 
strued with  J  1314  post):  73  C.  564,  565,  566,  567,  569,  15  P.  125. 
126,  127  (construed);  74  C.  199,  205,  206,  207,  209,  15  P.  753,  758 
(construed  with  other  sections);  74  C.  353,  356,  16  P.  188,  189 
(applied);  79  C.  313,  316,  21  P.  758,  759  (applied);  98  C.  103, 
105.  32  P.  865.  866  (applied):  100  C.  246,  249.  34  P.  706  (con- 
strued): 101  C.  609,  612,  36  P.  118  (construed):  106  C.  493,  495, 
39  P.  862  (construed);  118  C.  660,  661,  662,  50  P.  768  (construed); 
128  C.  57,  62,  60  P.  527,  528  (construed  with  {1981  post);  131 
C.  472,  474,  63  I'.  776  (construed);  133  C.  131,  136.  65  P.  315 
(applied):  133  C.  584,  585,  65  P.  1081  (cited):  140  C.  126,  129.  73 
P.  824  (cited):  140  C.  414,  419,  420,  421,  427,  428.  429,  488,  73  P. 
1070,  74  P.  441  (construed  in  dis,  op.);  148  C.  233,  236.  82  P. 
962.  113  A.  S.  231  (erroneously  cited  as  §1312  C.  C):  149  C. 
227,  230.  86  P.  695  (applied),  9  A.  .C.  798;  149  C.  680,  681,  87  P. 
275    (referred  to). 
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ProVat«  Art  $80. — 34  C.  682,  688  (construed):  S5  C.  509.  510. 
511  (construed  with  other  sections):  46  C.  245,  247  (construod): 
56  C.  322,  324  ^construed):  63  C.  36,  37  (applied):  70  C.  140.  142, 
11  P.  587  (cited):  74  C.  199.  207.  15  P.  753   (cited). 

As  to  contest — ^After  probate,  see  Kerr's  Cyc.  C.  C.  P.  SI  1837 
et  seq.  and  notes. 

Same — Throu^rh  attorney  appointed  by  the  court. — See  Kerr's 
Cyc.  C.  C.  P.  i  1307  and  note. 

As  to  contestant — Generally,  see  Kerr's  Cyc.  C.  C.  P.  I  1307 
and  note. 

As  to  contestingr  probate  of  wills,  see  2  Charch*N  Sew  Prcbaie 
lm\r  and  Practice,  1644,  1663. 

As  to  executinjBT  witness,  callingr.  see  Kerr's  Cyc.  C.  C.  P. 
f  1915  and  note. 

As  to  grounds  of  demurrer,  see  Kerr's  Cyc.  C.  C.  P.  SS  430-134 
and  notes. 

As  to  service,  see  Kerr's  Cyc.  C.  C.  P.  If  1010-1017  and  notes. 

m 

1 181S.  HOW  JUBT  OBTAINED  AND  TBIAL  HAD.  When 
a  jury  Is  demanded,  the  superior  court  must  impanel  a  Jury 
to  try  the  case,  in  the  manner  provided  for  Impaneling  trial 
Juries  in  courts  of  record,  and  the  trial  must  be  conducted 
in  accordance  with  the  provisions  of  part  two,  title  eight, 
chapter  four,  of  this  code.  A  trial  by  the  court  must  be  con- 
ducted as  provided  in  part  two,  title  eight,  chapter  five,  of 
this  code. 

Hlatopyi  E3nacted  March  11,  1872,  founded  on  |  20  Probate 
Act;  amended  April  16,  1880,  Code  Arndts.  1880  (C  C.  P.  pt>, 
p.  78;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  199,  act  held  unconstitutional,  see  his- 
tory,  I  5  ante. 

56  C.  322,  824  (construed  as  not  applying);  74  C.  199.  209.  15  P. 
753,  758  (referred  to);  148  C.  233,  236,  82  P.  962,  113  A.  S.  231 
(erroneously   cited  as   |  1313   C  .C). 

As  to  change  of  venue,  see  Kerr's  Cyc.  C.  C.  P.  II  397,  398 
and  notes;  also  ||  1431-1438  and  notes. 

As  to  contesting  probate  of  wills,  see  2  Cbnrch*ii  New  Probate 
Law  and  Practice,  1644,  1663. 

As  to  trial  by  court,  see  Kerr's  Cyc.  C.  C.  P.  Sl  631  et  s(  (i. 
and  notes. 

Same — Conduct  of  trial,  etc. — See  Kerr's  Cyc.  C.  G.  P.  If  600 
et  seq.  and  notes. 

As  to  trial  Juries — In  general,  see  Kerr's  Cyc.  C.  C  P.  18  225- 
228,  246,  247  and  notes, 
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§  1814.    TERDICT  OF  THE  JUBT.    JUDGMENT.  The  jury. 

after  hearing  the  case,  must  return  a  special  verdict  upon 

the  issues  8ui)mitted  to  them  by  the  court,  upon  which  the 

judgment  of  the  court  must  be  rendered,  either  admitting  the 

will  to  probate  or  rejecting  it.    In  either  case,  the  proofs  of 

the  subscribing  witnesses  must  be  reduced  to  writing.    If  the 

will  is  admitted  to  probate,  the  judgment,  will,  and  proofs 

must  be  recorded. 

HUitoryt  Enacted  March  11,  1872,  founded  on  IS  20,  28  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901. 
Stats,  and  Amdts.  1900-1,  p.  199,  act  held  unconstitutional,  see 
history,  f  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation. 

56  C.  322,  324  (construed  as  not  applying):  72  C.  131,  132,  13 
P.  320  (applied):  74  C.  199.  208.  209.  15  P.  753.  758  (construed): 
71.  C.  199,  209.  15  P.  753,  758  (referred  to):  74  C.  353,  355,  16  P. 
188,  189  (applied);  118  C.  660.  661.  50  P.  768  (Cited);  131  C.  472. 
474.  63  P.  776  (construed):  148  C.  233,  286.  82  P.  962,  113  A.  S. 
231    (erroneously  cited  as  |  1314  C.  C). 

As  to  contesting  probate  of  wills,  see  2  Church^ii  New  Probate 
Law  and  Practice,  1644,  1668. 

As  to  reducing  proofs  to  writing,  see  Kerr's  Cyc.  C.  C.  P. 
S  1316  and  note. 

As  to  verdict,  generally,  see  Kerr's  Cyc.  G.  C.  P.  H  624-628 
and  notes. 

§  1S16.  WITNESSES,  WHO  AND  HOW  MANY  TO  BE  EX- 
AMINED.   PROOF  OF  HANDWRITING,  ADMITTED,  WHEN. 

If  the  will  is  contested,  all  the  subscribing  witnesses  who  are 
present  in  the  county,  and  who  are  of  sound  mind,  must  be 
produced  and  examined;  and  the  death,  absence,  or  insanity 
of  any  of  them  must  be  satisfactorily  shown  to  the  court.  If 
none  of  the  subscribing  witnesses  reside  in  the  county  at  the 
time  appointed  for  proving  the  will,  the  court  may  admit  the 
testimony  of  other  witnesses  to  prove  the  sanity  of  the  tentator 
and  the  execution  of  the  will;  and,  as  evidence  of  the  execu- 
tion, it  may  admit  proof  of  the  handwriting  of  the  testator 
and  of  the  subscribing  witnesses,  or  any  of  them. 

HtstorT^i  Enacted  March  11,  1872,  founded  on  ||  21,  22  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  201,  act  held  unconstitutional,  see 
history,  |  6  ante. 
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See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

56  C.  322,  324  (construed  as  not  applying);  58  C.  335,  337  (con- 
strued); 121  C.  405.  407,  409,  53  P.  928  (applied);  140  C.  414.  432, 
73  P.  1070,  74  P.  441    (cited  in  dls.   op.  Beatty,  C.  J.). 

As  to  contesting:  probate  of  wills,  sec  2  Church'*  New  Probate 
L.avr  and  Practice,  1644.  1663. 

As  to  witness  generally,  see  Kerr's  Cyc!  C.  C.  P.  ff  1878-1884 
and  notes. 

Same — Procuring  attendance  of. — See  Kerr's  Cyc.  C.  C.  P. 
SI  1985  et  seq.  and  notes. 

As  to  writings,  proof  of  execution  of,  see  Kerr's  Cyc.  C.  C.  P. 
I  1940  and  note. 

§1116.  TESTIMONY  REDUCED  TO  WUTIlfG  FOB  FU- 
TUBE  EYIDEIICE.  The  testimony  of  each  witness,  rednced 
to  writing  and  signed  by  him,  shall  be  good  evidence  in  any 
subsequent  contests  concerning  the  validity  of  the  will,  or  the 
sufficiency  of  the  proof  thereof,  if  the  witness  be  dead,  or  has 
permanently  removed  from  this  state. 

Hlntoryi  Enacted  March  11.  1872.  founded  on  S  28  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8.  1901. 
Stats,  and  Amdts.  1900-1,  p.  201,  act  held  unconstitutional,  see 
history,  f  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 
Code  aeetloa. — 56  C.  322,  324  (construed  as  not  applying). 
Probate  Act  S  23. — 22  C.  51,  69  (construed  with  other  sections). 
As  to  contesting  probate  of  wills,  see  2  Church's  Neir  Probate 
I/aw  and  Practice^  1644.  1663. 

§  1817.    IF  PBOVED,  CEBTIFICATE  TO  BE  ATTACHED. 

If  the  court  is  satisfied,  upon  the  proof  taken,  or  from  the 
facts  found  by  the  Jury,  that  the  will  was  duly  executed,  and 
that  the  testator  at  the  time  of  its  execution  was  of  sound  and 
disposing  mind,  and  not  acting  under  duress,  menace,  fraud, 
or  undue  influence,  a  certificate  of  the  proof  and  the  facts 
found,  signed  by  the  judge,  and  attested  by  the  seal  of  the 
court,  must  be  attached  to  the  will. 

History  I  Enacted  March  11,  1872,  founded  on  S  24  Probate 
Act  as  amended  1855  (Stats.  1855,  p.  182);  amended  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  78;  by  Code  Com- 
mlnlon.  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  201, 
act  held  unconstitutional,  see  history,  (  6  ante. 
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See  Kerr's  Cyc.  C.  C.  P.  for  4  para,  annotation. 

Code  Mcctlon. — 56  C.  322,  324  (construed  as  not  applying):  73 
C.  564.  572,  15  P.  125,  129  (construed):  140  C.  414,  432.  73  P.  1070, 
74  P.  441   (cited  In  dis.  op.). 

Probnte  Act  fi  24. — 22  C.  51,  69  (construed  with  otlier  sections). 

As  to  contesting:  pr(!>bate  of  wills,  see  2  rharch*ii  New  Probate 
liHW  and  Practice,  1644,  1663. 

As  to  seal  required,  see  Kerr's  Cyc.  C.  C.  P.  {  153  subd.  3  and 
note. 

§1918.  WILL  AXD  PBOOF  TO  BE  FILED  AKB  BE- 
COBDED.  The  will,  and  a  certificate  of  the  proof  thereof, 
must  be  filed  and  recorded  by  the  clerk,  and  the  same,  when 
so  filed  and  recorded,  shall  constitute  part  of  the  record  in 
the  cause  or  proceeding.  All  testimony  shall  be  filed  by  the 
clerk. 

Hiatoryt  Enacted  March  11,  1872,  re-enactment  of  i  26  Pro> 
bate  Act:  amended  April  16,  1880,  Code  Amdts.  1880  (O.  C.  P. 
pt),  p.  61:  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  201,  act  held  unconstitutional,  see  history, 
I  o   ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

Probate  Act  §  2S. — 22  C.  51,  69  (construed  with  other  sec- 
tions); 56  C.  322,  324   (construed  as  not  applying:). 

As  to  contesting:  probate  of  wills,  see  2  Chnrch*«  ^Tew  Probate 
Iia>T  and  Practice,  1644,  1663. 


ARTICLE  III. 
PROBATE   OF   FOREIGN   WIIjIjS. 

i  1322.     Wills  proved  in  other  states  to  be  recorded  when  and 

'Where. 
{  1323.     Proceedings  on  the  production  of  a  foreign  will. 
i  1324.     Hearing:  proofs  of  probate  of  foreign  wilL 

§  1822.  WILLS  PBOTED  IN  OTHER  STATES  TO  BE  BE- 
COBDED  WHEN  AND  WHEBE.  All  wills  duly  proved  and 
allowed  in  any  other  of  the  United  States,  or  In  any  foreign 
country  or  state,  may  he  allowed  and  recorded  in  the  superior 
court  of  any  county  in  which  the  testator  shall  have  left  any 

\        estate. 
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Htotorjri  Bnacted  March  11,  1872,  substantial  re-enactment 
of  127  Probate  Act  as  amended  1868  (Stats.  1868,  p.  37); 
amended  April   16,  1880,  Code  Amdts.  1880   (C.  C.  P.  pt),  p.  78. 

See  Kt-rr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

86  C.  93,  101.  102,  103,  23  P.  207,  208,  209,  24  I*.'  801  Con- 
strued); 100  C.  376,  377,  34  P.  867  (applied);  120  O.  344,  346,  52 
P.  832  (distinction  between  proceedinsrs) ;  132  C.  401,  403,  64  P. 
6»1  (construed);  141  a  538,  640.  76  P.  175  (applied);  148  C.  108, 
110,  111.  114,  119.  121.  122,  128.  124,  125,  113  A.  S.  197.  82  P.  760. 
1  L.  N.  S.  996,  7  A.  G.  306  (construction  of  code  as  to  the  pro- 
Y)ate  of  domestic  and  forelgrn  wills). 

As  to  probate  of  forelsrn  wills,  .see  2  Chareli'M  New  Probate 
l^%v  a«il  Practice,  1684.  1691. 


1 182S.  PBOCEEDINGS  ON  THE  FBODUCTIOIT  OF  A  FOfi- 
EIGK  1¥ILL.  When  a  copy  of  the  will,  and  the  probate  thereof, 
duly  authenticated,  shall  be  produced  hy  the  executor,  or  by 
any  other  person  interested  in  the  will,  with  a  petition  for 
letters,  the  same  must  be  filed,  and  the  clerk  of  the  court 
must  appoint  a  time  for  the  hearing;  notice  whereof  must 
be  given  as  hereinbefore  provided  for  an  original  petition  for 
the  probate  of  a  will. 

HIatoiTi  Enacted  March  11,  1872,  substantial  re-enactment 
of  t  28  Probate  Act  as  amended  1861  (Stats.  1861,  p.  630)  and 
1864  (Stats.  1868-4,  p.  367);  amended  by  Code  Commission.  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  202,  act  held  uncon- 
stitutional, see  history,  f  6  ante;  amended  March  16,  1907,  Stats, 
and  Amdts.  1907.  p.  814,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  491. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

Code  ecctloB.— 86  C.  93,  101,  102.  23  P.  207,  208,  209.  24  P.  801 
(construed  with  other  sections);  100  C.  376,  377.  34  P.  867  (con- 
strued with  other  sections);  124  C.  292,  293,  56  P.  1022  (con- 
strued); 182  C.  401.  403.  64  P.  691  (construed);  120  C.  344,  346. 
346.  52  P.  832  (construed  with  I8  1349,  1350);  141  C.  588,  540,  75  P. 
•175  (applied);  148  C.  108.  110.  113  A.  S.  197.  82  P.  760.  1  I...  N.  S. 
996.  7  A.  C.  306  (construction  of  code  as  to  probate  of  domestic 
and  foreign  wills). 

Probate  Act  |  28. — 39  C.  550,  554    (construed). 

As  to  attorney  for  absent  heirs,  see  Kerr's  Cyc.  C.  C.  P.  §1718 
and  note. 

As  to  foreign  executor,  no  extra  territorial  authority  of,  see 
Kerr's  Cyc.  C.  C.  P.  I  1913  and  note. 
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See  Kerr's  Cyc.  C.  C.  P.  for  11  pare,  annotation. 

Code  section. — 91  C.  632,  634,  27  P.  1087  (construed);  101  C. 
661.  668,  36  P.  110  (applied):  109  C.  19,  28.  41  P.  814  (applied- 
presumption  as  to  publication  of  notice  In  action  to  enforce  an 
allegred  trust);  120  C.  350,  351,  52  P.  815  Hconstrued) ;  120  C.  421, 
430,  52  P.  708  (construed  with  8  411  ante);  136  C.  590,  596,  69 
P.  412  (cited):  151  C.  363,  373.  374.  90  P.  832  (constitutionality 
of  section  as  to  non-residents  who  have  no  actual  notice);  152 
C.  274,  276,  92  P.  643  (the  notices  prescribed  by  this  section  and 
SS  1304,  and  1373  constitute  due  process  of  law). 

Probate  Act  8  14. — 46  C.  304,  316  (construed);  101  C.  661.  666, 
36  P.  110  (construed);  109  C,  19.  28,  41  P.  814  (construed  with 
8  1303  ante). 

As  to  probate  of  wills,  see  1  Chnrch*H  New  Probate  I<aw  an«1 
Practice,   1612,   1632. 

As  to  publication  of  notice,  sec  Kerr's  Cyc.  C.  C.  P.  8  1705  and 
note. 

Same — Aflldavit  of  publication. — See  Kerr's  Cyc.  C.  C.  P. 
88  2010,  2011  and  notes. 

§  1S<^.  OBDEB  TO  ENFOBCE  PBODUCTIOK  OF  WILLS 
OB  ATTEIfDANCE  OF  WITNESSES.  A  judge  of  the  superior 
court  may  at  any  time  make  and  issue  all  necessary  orders 
and  writs  to  enforce  the  production  of  wills  and  the  attend- 
ance of  witness. 

History  I  Enacted  March  11,  1872,  founded  on  8  12  Probate 
Act  as  amended  1861  (Stats.  1861,  p.  629);  amended  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  78;  March  81.  1891, 
Stats,  and  Amdts.  1891,  p.  427. 

As  to  orders  and  process  in  probate  matters,  see  Kerr's  Cyc. 
C.  C.  P.  88  1704  et  seq.  and  notes. 

As  to  powers  of  Judge  at  chambers,  see  Kerr's  Cyc.  C.  C.  P. 
8  166  and  note. 

As  to  probate  of  wills,  see  2  Church*s  New  Probate  Law  and 
Practice,  1612,  1632. 

1 1M6.  HEABING  PBOOF  OF  WILL  AFTEB  PBOOF  OF 
SEBYICE  OF  NOTICE.  At  the  time  appointed  for  the  hear- 
ing, or  the  time  to  which  the  hearing  may  have  heen  post- 
poned, the  court  unless  the  parties  appear,  must  require  proof 
that  the  notice  has  been  given,  which  heing  made,  the  court 
must  bear  testimony  in  proof  of  the  will. 
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History t  ESnacted  March  11,  1872,  founded  on  1 17  Probate 
Act  as  amended  1861  (Stats.  1861,  p.  629):  amended  March  24, 
1874,  Code  Amdts.  1873-4.  p.  357;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  198,  act  held  ancon- 
stitutional,  see  history,  |  6  ante. 

See  Kerr's  Cyc.  C  C.  P.  for  5  pars,  annotation. 

49  C.  599,  604  (applied);  101  C.  661,  669,  36  P.  110  (construed): 
113  C.  371,  376,  45  P.  689  (construed):  151  C.  318,  324,  86  P.  183. 
90  P.  711  (failure  to  adjourn  hearing,  effect  of). 

As  to  probate  of  wills,  see  2  Chin*ch*«  N«w  Probata  l*aw  and 
Practice,  1612.   1632. 

As  to  right  of  unborn  child,  see  Kerr's  Cyc.  C.  C.  i  29  and  note. 

As  to  te.stimony  in  proof  of  will,  see  Kerr's  Cyc.  C  C.  P. 
15  1308.   1309,    1315.   1316  and   notes. 

§  1807.    WHO  MAY  APPEAR  AlCD  CONTEST  THE  WILL. 

Any  person  interested  may  appear  and  contest  the  will.  De- 
vlsees,  legatees,  or  heirs  of  an  estate  may  contest  the  will 
through  their  gAardianfl,  or  attoraeja  appointed  by  them- 
selves or  by  the  court  for  that  purpose;  but  a  contest  made 
by  an  attorney  appointed  by  the  court  does  not  bar  a  contest 
after  probate  by  the  party  so  represented,  if  commenced  within 
the  time  provided  in  article  four  of  this  chapter;  nor  does 
the  non-appointment  of  an  attorney  by  the  court  of  itself  in- 
validate the  probate  of  the  will. 

HlAtoryi  Enacted  March  11,  1872.  founded  on  f  18  Probate 
Act  as  amended  1861  (Stats.  1861,  p.  630);  amended  March  24, 
1874,  Code  Amdts.  1873-4,  p.  857;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  199,  act  held  uncon- 
stitutional, see  history,  |  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

54  C.  566,  667  (applied);  74  C.  62.  69,  16  P.  364  (construed): 
98  C.  103,  105,  32  P.  865  (applied);  101  C.  609.  612,  36  P.  118 
(construed);  122  C.  162.  163.  54  P.  732  (construed);  140  C.  414. 
433.  73  P.  1070,  74  P.  441  (cited  in  dis.  op.);  148  C.  55,  56.  82 
P.  672,  2  L.  N.  S.  643  (to  contest  will,  party  must  have  some 
interest  in  the  estate);  148  C.  233,  236.  82  P.  962,  113  A.  S.  231 
(erroneously  cited  as  I  1307  C.  C). 

As  to  attorney  appointed  by  court,  see  Kerr's  Cyc.  C.  C.  P. 
11718  and  note. 

•As  to  contests,  see  Kerr's  Cyc.  C.  C.  P.  fi  1312  and  note. 

As  to  guardian,  see  Kerr's  Cyc.  C.  C.  P.  S$  372,  373  and  notes; 
II  1747-1809   and    notes. 

As  to  probate  of  wills,  see  2  Church's  New  Proi»ate  I^aw  «n4 
Practice,  1612,   1632. 
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As  to  allegrations  agralnst  validity  of  will,  see  Kerr's  Cyc.  C.  C. 
P.  S  1312  and  note. 

Ab  to  conclusiveness  of  probate,  see  Kerr's  Cyc.  C.  C.  P. 
SS  1333,  1908  subd.  1  and  notes. 

As  to  contest  of  will  after  probate,  see  2  Clinrch*»  New  Pro- 
bate Law  ADd  Practice,  1693.  1703. 


§1828.  CITATION  TO  BE  ISSUED  TO  INTERESTED 
PARTIES*  Upon  filing  the  petition,  and  within  one  year  after 
such  probate,  a  citation  must  be  issued  to  the  executor  of  the 
will,  or  to  the  administrator  with  the  will  annexed,  and  to  all 
the  legatees  and  devisees  mentioned  in  the  will,  and  heirs 
residing  in  the  state,  so  far  as  known  to  the  petitioner  or  to 
their  guardians,  if  any  of  them  are  minors,  or  to  their  per- 
sonal representatives,  if  any  of  them  are  dead,  requiring  them 
to  appear  before  the  court  on  some  day  therein  specified,  to 
show  cause  why  the  probate  of  the  will  should  not  be 
revoked. 

Hlntory:  Enacted  March  11,  1872,  re-enactment  of  S  SI  Pro- 
bate Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  358: 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-],  p.  202,  act  held  unconstitutional,  see  history,  |  6  ante; 
amended  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  814,  Kerr's 
Stats,   and  Amdts.   1906-7,  p.   492. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

63  C.  r>,  8  (applied):  100  C.  246.  250.  34  P.  706  (cited);  108  C. 
02,  94,  40  P.  1055  (applied):  116  C.  443.  446,  450.  451,  452.  48  P.  379 
(construed  with  other  secClons). 

As  to  citation,  see  Kerr's  Cyc.  C,  C.  P.  J|  1 707-1711  end  notes. 

As  to  contest  of  will  after  probate,  nee  2  Chureh*m  Ne^v  Pro- 
bate I^aw  «n«l  Practice,  1693,   1703. 

As  to  guardians,  sec  Kerr's  Cyc.  C.  C.  P.  H  1722,  1747  et  seq. 
and  notes. 

Sia29.    THE  HEARIIfG  HAD  ON  PROOF  OF  SERYICE.    At 

the  time  appointed  for  showing  cause,  or  at  any  time  to  which 
the  hearing  is  postponed,  proof  having  been  made  of  service 
of  the  citation  upon  all  of  the  persons  named  therein,  the 
court  must  proceed  to  try  the  issues  of  fact  Joined  in  the  same 
manner  as  an  original  contest  of  a  will. 
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HUtoryi    Bnacted  March    11,    1872,   founded  on   i  32  Probate 

Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  202,  act  held  unconstitutional,  see  his- 
tory, I  6  ante;  amended  March  16,  1907,  Stats,  and  Amdts.  1907, 
p.   314,  Kerr's  Stats,  and  Amdts.   1906-7,  p.  492. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

Code  section. — 54  C.  556,  557  (erroneously  cited  as  5  1829 
post);  100  C.  246,  250.  34  P.  706  (cited);  116  C.  443,  447,  48  P.  379 
(applied);  138  C.  439,  440.  71  P.  501  (applied);  151  C.  363,  368.  90 
P.  832   (probate  to  be  annulled  and  revoked  when). 

Probate  Aet  |  82.— 54  C.  556.  557   (cited). 

As  to  contest  of  will  after  probate,  s**e  2  Chnrch*n  New  Pro- 
bnle  iMvr  and  Practice,  1693,  1703. 

As  to  proof  of  notice,  see  Kerr's  Cyc.  C.  C  P.  {  1306  and  note. 

As  to  trial  of  issues  joined,  see  Kerr's  Cyc.  C.  C.  P.  5  1312  nnd 
note. 


§18S0.  PETITIONS  TO  BEYOKE  PROBATE  OF  WILL 
TRIED  BT  JURY  OR  COURT.    JUBOMEKT,  WHAT,    In  all 

cases  of  petitions  to  revoke  the  probate  of  a  will,  wherein  the 
original  probate  was  granted  without  a  contest,  on  written 
demand  of  either  party,  filed  three  days  prior  to  the  hearing, 
A  trial  hj  Jvry  rnvst  1m  liAd  as  in  cases  of  the  contest  of  an 
original  petition  to  admit  a  will  to  probate.  If,  upon  hearing 
the  proofs  of  the  parties,  the  Jury  shall  find,  or,  if  no  Jury  is 
had,  the  court  shall  decide,  that  the  will  is  for  any  reason 
invalid,  or  that  it  is  not  sufficiently  proved  to  be  the  last  will 
of  the  testator,  the  probate  must  be  annulled  and  revoked. 

Hlstoryi  Enacted  March  11,  1872,  founded  on  1 83  Probate 
Act:  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  202,  act  held  unconstitutional,  see  his- 
tory,  I  6  ante. 

See  "Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

78  C.  665.  567,  16  P.  135,  136  (applied):  33  P.  920,  922  (applied): 
100  C.  246,  250.  34  P.  706  (cited):  106  C.  493,  495.  496.  39  P.  862 
(applied  with  11312  ante):  147  C.  188.  194,  81  P.  634  (referred 
to — conclusiveness  of  probate  court's  decision):  151  C.  363,  368, 
90  P.  832  (probate  to  be  annulled  and  revoked  when). 

As  to  contest  of  will  after  probate,  see  2  riiarcb*ii  New  Pro- 
bate Law  and  Praetlce,  1693.  1703. 

As  to  trial  by  Jury,  see  Kerr's  Cyc.  C.  C.  P.  ||  1813,  1814  and 
notes. 

987 


H  1331-1333  CODE  OF  CWll.  PROCEDURE.        [Pt.III.Tit.XI. 

§1881.  ON  BEYOOATION  OF  PROBATE,  POWERS  OF 
EXECUTOR,  ETC  CEASE,  BUT  NOT  LIABLE  FOB  ACTS  IN 
OOOD  FAITH.  Upon  the  revocation  being  made,  the  powers  of 
the  executor  or  administrator  with  the  will  annexed,  must 
cease;  but  such  executor  or  administrator  shall  not  be  liable 
for  any  act  done  in  good  faith  previous  to  the  revocation. 

History  I  Enacted  March  11,  1872,  re-enactment  of  f  84  Pro- 
bate Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

66  C.  332,  334,  4  P.  109  (applied;;  73  C.  555,  557,  15  P.  135,  136 
(applied);  33  P.  9U0,  922  (applied);  100  C.  246,  250,  34  P.  706 
(cited). 

As  to  contest  of  will  after  probate,  see  2  Cliarcli'a  New  Pro- 
bate L.aw  and  Practice,  1693,  1703. 

As  to  validity  of  acts  before  revocation,  see  Kerr's  Cyc.  C.  C. 
P.  I  1428  and  note. 

§  18S2.    COSTS  AlfD  EXPENSES,  BT  WHOM  PAID.    The 

fees  and  expenses  must  be  paid  by  the  party  contesting  the 
validity  or  probate  of  the  will,  if  the  will  In  probate  is  con- 
firmed. If  the  probate  is  reroked,  the  costs  must  be  paid  by 
the  party  who  resisted  the  revocation,  or  out  of  the  property 
of  the  decedent,  as  the  court  directs. 

Hlfitoryi  Enacted  March  11,  1872,  substantial  re-enactment  of 
§  35  Probate  Act  as  amended  1861,  Stats.   1861,  p.  6S0. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

4  P.  240  (applied);  86  C.  93,  101,  102,  103.  23  P.  207,  24  P.  801 
(construed  with  other  sections);  93  C.  569,  672,  29  P.  230,  231 
(cited);  100  C.  246.  250,  34  P.  706  (cited);  112  C.  447,  452,  454.  44 
P.  743  (construed  with  Sf  1616.  1720  post);  120  C.  447,  452,  52  P. 
804  (construed);  149  C.  683,  685,  686,  87  P.  379  (limit  upon 
executor,  as  to  expenditures,  in  defendingr  attack  upon  orlg'lnal 
probate  of  will). 

As  to  contest  of  will  after  probate,  see  2  Church**  New  Pro- 
bate Law  and  Practiee,  1693,  1703. 

As  to  costs,  generally,  see  Kerr's  Cyc.  C.  C.  P.  ||  1021  et  seq. 
and   notes. 

§18«8.  PROBATE,  WHEN  CONCLUSITE.  ONE  YEAR 
AFTER  REMOYAL  OF  DISABILITY  GIYEN  TO  INFANTS 
AND  OTHERS.    If  no  person,  within  one  year  after  the  pro- 
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bate  of  a  will,  contest  the  same  or  the  validity  thereof,  the 
probate  of  the  will  is  conclusive;  saving  to  infants  and  persons 
of  unsound  mind,  a  like  period  of  one  year  after  their  respect- 
ive disabilities  are  removed. 

History!  Enacted  March  11,  1872,  substantial  re-enactment  of 
i  36  Probate  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4, 
p.   368. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

Code  nation.— 51  C.  568,  569  (cited):  63  C.  5,  6  (referred  to 
with  §11827,  1908);  74  C.  384.  385,  16  P.  206.  207  (cited):  77  C. 
313,  314,  19  P.  527,  528  (referred  to — what  Is  not  a  contest  of 
will  or  of  its  probate):  100  C.  246,  250,  34  P.  706  (cited):  101  C. 
661,  670,  36  P.  110  (service  of  notice — jurisdiction — conclusive- 
ness of  court's  action);  136  C.  690,  694,  69  P.  412   (cited). 

Probate  Aet  f96. — 20  C.  234,  272  (construed  with  $1327  ante, 
Probate  Act  {30);  51  C.  668,  669  (construed);  68  C.  5,  6  (cited); 
74  C.  384.  385,  16  P.  206  (applied);  77  C.  313.  314,  19  P.  527 
(applied):  101  C.  661,  670.  36  P.  110   (applied). 

As  to  conclusiveness  of  probate,  see  Kerr's  Cyc.  G.  C.  P. 
I  1327  and  note:  post  |  1908  subd.  1  and  note. 

As  to  contest  of  will  after  probate,  see  2  Chvreh'A  New  Pr«M- 
bate  I««w  and  Praotiee,  1693,  1703. 


ARTICLE  V. 

PROBATB  OP  LOST  OR  DESTROYED  WILL. 

S  1338.     Proof  of  lost  or  destroyed  will  to  be  taken. 
I  1339.     Must  have  been   in   existence  at  time  of  death. 
I  1340.     To  be  certified,  recorded,  and  letters  thereon  grranted. 
i  1841.     Court  to  restrain  injurious  acts  of  executors  or  admin- 
istrators duringr  proceedlngrs  to  prove  lost  will. 

f  ISSa  PBOOF  OF  LOST  OB  DESTROYED  WILL  TO  BE 
TAKEK.  Whenever  any  will  is  lost  or  destroyed,  the  superior 
court  must  take  proof  of  the  execution  and  validity  thereof 
and  establish  the  same;  notice  to  all  persons  interested  being 
first  given,  as  prescribed  in  regard  to  proofs  of  wills  In  other 
cases*  All  the  testimony  given  must  be  reduced  to  writing, 
and  signed  by  the  witnesses. 
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Hlatoryt  Enacted  March  11,  1872,  re-enactment  of  |  S7  Pro- 
bate Act;  amended  April  16,  1880,  Code  Anidts.  1880  (C.  C.  P. 
pt),   p.   78. 

27  P.  651,  652  (referred  to):  98  O.  86,  97,  32  P.  805  (cited  witli 
I  1339  post). 

As  to  notice — All  persons  interested  to  bo  given,  see  Kerr's 
Cyc.  C.  C.  P.  IS  1803,  1304  and  notes. 

Same — By  citation. — See  Kerr's  Cyc.  C.  C.  P.  85  1707-1711  and 
notes. 

Same — Service  of  papers. — See  Kerr's  Cyc.  C.  C.  P.  85  1010  et 
se<].  and  notes. 

As  to  probate  of  lost  or  destroyed  will,  see  2  (Jiiirrh*H  New 
Probate  Law  nnd  Practice,  1713,  1721. 


§  1389^  MUST  H1Y£  BEEN  IN  EXISTENCE  AT  TIME  OF 
DEATH.  No  will  shall  be  proved  as  a  lost  or  destroyed  will, 
unless  the  same  Is  proved  to  have  been  in  existence  at  the 
time  of  the  death  of  the  testator,  or  Is  shown  to  have  been 
fraudulently  or  by  public  calamity  destroyed  In  the  life  time 
of  the  testator,  without  his  knowledge,  nor  unless  its  pro- 
visions are  clearly  and  distinctly  proved  by  at  least  two  cred- 
ible witnesses; 

[Commitment  as  insane  —  Public  calamity]  provided,  how- 
ever, that  if  the  testator  be  committed  to  any  state  hospital  for 
the  insane  in  this  state  and  after  such  commitment  his  last 
will  and  testament  be  destroyed  by  public  calamity,  and  the 
testator  is  never  restored  to  competency,  then  after  the  death 
of  the  said  testator,  his  said  last  will  may  be  probated  as 
though  it  were  in  existence  at  the  time  of  the  death  of  the 
testator. 

[In  effect,  when.]  Sec.  2.  This  act  shall  talce  effect  and  be 
in  force  from  and  after  its  passage. 

HfaitoiTt  Bnacted  March  11,  1872.  re-enactment  of  i  88  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  202,  act  held  unconstitutional,  see 
history,  1 6  ante;  amended  March  6,  1907,  Stats,  and  Amdts. 
1907.  p.  128,  Kerr's  Stats,  and  Amdts.  1908-7,  p.  492. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 
57  C.  282,  283   (applied);  66  C.  487,  489,  490,  491,  6  P.  326,  828 
(construed  and  applied);  27  P.  651,  664   (referred  to);  98  C.  86, 
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102  (applied),  93,  94  (construed).  32  P.  805:  134  C.  233,  235,  66  P. 
227  (construed);  134  C.  662,  663,  66  P.  847  (applied);  152  C.  778, 
783,  93  P.  1016  (proof  of  exiatence  of  will  at  death  of  testator 
must  be  made  by  proponent). 

As  to  probate  of  lost  or  destroyed  will,  see  2  Charch'ii  New 
Probate  Lavr  and  Practice,  1713,  1721. 

S  IMO.  TO  BD  CEBTIFIEB,  BECORDED,  AIO>  LETTERS 
THEBEOK  GBANTED.  When  a  lost  will  is  established,  the 
provisions  thereof  must  be  distinctly  stated  and  certified  by 
the  judge,  under  his  hand  and  the  seal  of  the  court,  and  the 
oertifioate  must  be  filed  and  recorded  as  other  wills  are  filed 
and  recorded,  and  letters  testamentary  or  of  administration, 
with  the  will  annexed,  must  be  issued  thereon  in  the  same 
manner  as  upon  wills  produced  and  duly  proved.  TJie  testi* 
mony  must  be  reduced  to  writingy  signed,  certified,  and  filed  as 
in  other  cases,  and  shall  have  the  same  eifect  as  evidence  a$ 
provided  in  section  one  thousand  three  hundred  and  sixteen. 

Hlatoryi  Bnacted  March  11,  1872,  substantial  re-enactment 
of  1 39  Probate  Act;  amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  358:  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  78. 

As  to  certificate,  see  Kerr's  Cyc.  C.  C.  P.  111317,  1318  and 
notes. 

As  to  letters  testamentary,  see  Kerr's  Cyc.  C.  C.  P.  |§  1349- 
1362  and  notes. 

As  to  probate  of  lost  or  de.stroyed  will,  see  2  Cliiirch's  TVew 
Probate  I^aw  and  Practice,  1713,  1721. 

i  1841.  COFBT  TO  BBSTRAnr  INJURIOUS  ACTS  OF  EX- 
ECUTORS OR  ADMINISTRATORS  DURING  PROCEEDINGS 
TO  PROVE  liOST  WILL.  If  before,  or  during  the  pendency  of 
an  application  to  prove  a  lost  or  destroyed  will,  letters  of 
administration  are  granted  on  the  estate  of  the  testator,  or 
letters  testamentary  of  any  previous  will  of  the  testator  are 
granted,  the  court  may  restrain  the  administrators  or  ei^ecu- 
tors,  so  appointed,  from  any  acts  or  proceedings  which  would 
be  injurious  to  the  legatees  or  devisees  claiming  under  the 
lost  or  destroyed  will. 

Hlateryt  Enacted  March  11,  1872,  re-enactment  of  f  40  Pro- 
bate Act. 
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ARTICLE  VI. 
PROBATE   OF   NUNCUPATIVE   WILLS. 

{  1344.     Nuncupative  wills,  when  and  how  admitted  to  probate, 
i  1346.     Additional    requirements    In    probate    of    nuncupative 

wills. 
S  1346.     Contests  and  appointments  to  conform  to  provisions  as 

to  other  wills. 

I1M4.  IfUirCUPATIVB  WILLS,  WHBN  AKD  HOW  AD- 
MITTSD  TO  PBOBATE,  Nunoapatlve  wills  may  at  any  time, 
within  six  months  after  the  testamentary  words  are  spoken 
by  the  decedent,  be  admitted  to  probate,  on  petition  and  notice 
as  provided  in  article  one,  chapter  two  of  this  title.  The  peti- 
tiOB,  in  addition  to  the  jurisdictional  facts,  must  allege  Uiat  the 
testamentary  words  or  the  substance  thereof  were  reduced  to 
writing  within  thirty  days  after  they  were  spoken,  which 
writing  must  accompany  the  petition. 

HIatoryt     Enacted  March   11,   1872. 

As  to  nuncupative  wills,  see  Kerr's  Cyc.  C.  C.  SS  1288-1291 
and  notes. 

As  to  petition,  notice,  and  proof,  see  Kerr's  Cyc.  C.  C.  P. 
IS  1298-1309  and  notes. 

As  to  probate  of  nuncupative  wills,  see  2  Chvrcli**  New  Pro- 
bate Law  and  Practice,  1724.  1728. 

S  1U&.  ADDITIONAL  BEQUIBEMENT8  W  PBOBATE  OF 
NUKCUPATITE  WILLS.  The  superior  court  must  not  receive 
or  entertain  a  petition  for  the  probate  of  a  nuncupative  will 
until  the  lapse  of  ten  days  from  the  death  of  the  testator,  nor 
must  such  petition  at  any  time  be  acted  on  until  the  testa- 
mentary words  are,  or  their  substance  is,  reduced  to  writing 
and  filed  with  the  petition,  nor  until  the  surviving  husband  or 
wife  (if  any),  and  all  other  persons  resident  in  the  state  or 
county  interested  In  the  estate  are  notified  as  hereinbefore 
provided. 

Hlstorri  Enacted  Siarch  11,  1872;  amended  April  18,  18S0, 
Code  Amdts.   1880   (C.  C.  P.  pt.),  p.  79. 
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f  IMk  COK!C£STS  AHB  APPPOIKTMENTS  TO  CONFOBM 
TO  PBOTISIONS  AS  TO  OTHEB  IflLLS.  Ck>]it68ts  of  the 
probate  of  nuncnpatiye  wills  and  appointments  of  executors 
and  administrators  of  the  estate  devised  thereby  must  be  had, 
conducted,  and  made  as  hereinbefore  provided  in  cases  of  the 
probate  of  written  wills. 

Historyt     Enacted  March   11,  1872. 

As  to  contest — Of  appointment  of  executors,  etc.,  see  Kerr's 
Cyc.  C.  C.  P.  f{  1861,  1374  and  notes. 

Same — Of  probate. — See  Kerr's  Cyc.  C.  C.  P.  $$1312  et  seq. 
and  notes;  also  $$  1327  et  seq.  and  notes. 

As  to  probate  of  nuncupative  wills,  see  2  Chureh*s  New  Pro- 
bate Law  •««  Practice,  1724,  1728. 
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CHAPTER  III. 

OF  EXECUTORS  AND  ADMINISTRATORS,  THEIR  LETTERS, 
BONDS,  REMOVALS,  AND  SUSPENSIONS. 

Article  1.     Letters   Testamentary   and   of   Administration, "^Ith 
the    Will    Annexed,    How    and   to    Whom    Issued, 
H  1348-1356. 
XL  Form  of  Letters,  ff  18S0-1862. 
III.     Letters  of  Administration,  to  Whom,  and  the  Order 

In  which  They  are  Granted,  f|  1366-1S70. 
rv.     Petition  and  Contest  for  Letters,  and  Action  There- 
on, Si  1371-1379. 
V.      Revocation    of    Letters    and    Proceedlnfr*    Therefor, 

f  {  1888-1886. 
VI.     Oaths  and  Bonds  of  Executors  and  Administrators, 

S9  1387-1407. 
VII.      Special  Administrators  and  Their  Powers  and  Duties, 

SI  1411-1417. 
VnL     wills  Found  after  Letters  of  Administration  Granted, 
and  Miscellaneous  Provisions,  Si  1428-1429. 
IX.      Disqualification  of  Judges  and  Transfers  of  Admin- 
istrations. SS  1430-1438. 
X.     Removals  and  Suspensions  in  Certain  Cases,  SS  1436- 
1440. 

ARTICLE  I. 

LRTTERS     TESTAMENTARY     AND     OF     ADMINISTRATION, 
WITH  THE  WILL  ANNEXED.   HOW  AND  TO  WHOM 

ISSUED. 

S  1348.     Corporations  as  executors. 
S  1349.     To  whom  letters  on  proved  will  to  issue. 
S  1350.     Who    are    Incompetent   as   executors   or   administrator. 
S  1350a.  When  no  executor  is  named  In  will. 
S  1861.     Interested  parties  may  file  objections. 
S  1352.     Married  woman  may  be  executrix. 
S  1353.     Executor  of  an  executor. 

§  1354.     Letters   of  administration   durante   mlnore  aetate. 
S  1355.     Acts   of  a  portion   of   executors  valid. 
S  1356.     Authority    of   administrators   with    will   annexed.     Let- 
ters, how  issued. 

§1848.    CORPORATIONS  AS  EXECUTORS.     Corporations 
authorized  by  their  articles  of  incorporation  to  act  as  execu- 
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tor,  adBiinistratorj  guardian  of  estates,  assigiiee,  receiver, 
depositary,  or  trustee,  and  having  a  paid-up  capital  of  not 
less  than  two  hundred  and  fifty  thousand  dollars,  of  which  one 
hundred  thousand  dollars  shall  have  been  actually  paid  in  in 
cash,  may  be  appointed  to  act  in  such  capacity  in  like  manner 
as  individuals. 

[Qwaifieatloii  by  eorporatton  —  Extemt  of  llabUity.]  In  all 
cases  in  which  it  is  required  that  an  executor,  administrator, 
guardian,  assignee,  receiver,  depositary,  or  trustee,  shall 
qualify  by  taking  and  subscribing  an  oath,  or  in  which  an 
affidavit  is  required,  it  shall  be  a  sufficient  qualification  by 
such  corporation,  if  such  oath  shall  be  taken  and  subscribed, 
or  such  affidavit  made,  by  the  president  or  secretary  or  man- 
ager thereof;  and  such  officer  shall  be  liable  for  the  failure  of 
such  corporation  to  perform  any  of  the  duties  required  by 
law  to  be  performed  by  individuals  acting  in  like  capacity  and 
subject  to  like  penalties;  and  such  corporation  shall  be  liable 
for  such  failure  to  the  full  amount  of  its  capital  stock  and 
upon  the  bond  required  upon  its  assuming  the  trusts  provided 
for  herein. 

Hlvtoryt  Enacted  March  5,  1887,  State,  and  Amdts.  1886-7, 
p.  21. 

Sep  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

Code  MectloB. — 88  C.  802,  309,  26  P.  178,  532  (construed  witli 
${  1350  and  1851  post);  120  C.  344,  346,  62  P.  832  (constru«'d). 

Probate  Act  |  41.— 22  C.  51,   64. 

As  to  act  authorizing  corporation  to  act  as  executor,  see 
Stats.  1905  p.  232,  and  Hen.  Q.  L.  p.  169. 

As  to  acts  of  executors  valid  until  power  revoked,  see  Kerr's 
Cyc.  C.  C.  P.  I  1428  and  note. 

As  to  executor  having?  no  power  to  act  until  qualtfled,  see 
Kerr's  Cyc.  C.  C.  i  1373  and  note. 

As  to  form  of  letters  testamentary,  see  Kerr's  Cyc.  C.  C.  P. 
I  1360. 

As  to  letters  testamentary  and  of  administration  with  the 
will  annexed,  see  1  Charch's  New  Probate  liavr  and  'Practice^ 
821,  382. 

As  to  qualification  of  executors,  see  Kerr's  Cyc.  C.  C.  P. 
111387-1407  and  notes. 

As  to  trust  company  as  executor,  s^ee  48  L.  587-592;  52  L«.  469. 

As  to  when  judgre  disqualifled  to  act,  see  Kerr's  Cyc.  C.  C.  P. 
I  1430  and  note. 
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§1949.  TO  WHOM  LETTEBB  ON  PBOTEB  WILL  TO 
ISSUE.  If  no  objection  is  made  as  provided  in  section  thir- 
teen hundred  and  fiftr-one,  the  court;/ admitting  a  will  to  pro- 
bate, after  the  same  is  proved  and  allowed,  must  issue  letters 
thereon  to  the  persons  named  therein  as  excutors  who  are 
competent  to  discharge  the  trust,  unless  they  or  either  of 
them  have  renounced  their  right  to  letters.  Ifl  the  order,  the 
court  must  ascertain  and  determine  whether  said  estate  is 
worth  more  or  less  than  ten  thousand  dollars,  which  deter- 
mination is  conclusive  for  the  purpose  of  giving  notice  to 
creditors,  but  for  no  other  purpose. 

HlNtoryi  Enacted  March  11,  1872.  founded  on  1 41  Probate 
Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  203,  act  held  unconstitutional,  see  history, 
S  S  ante;  amended  March  16.  1907,  Stats,  and  Amdts.  1907, 
p.  312,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  492. 

88  C.  302,  808,  26  P.  178,  179,  532  (construed  with  ||  1350  and 
1351.  showing  that  one  clalmini:  adversely  to  estate  is  not 
entitled  to  appointment  as  administrator);  120  C.  344,  346,  52  P. 
832  (executor's  right  to  letters  testamentary);  5  C.  A.  161,  165, 
89  P.  985   (appointment  of  corporation  as  executor). 

As  to  letters  testamentary  and  of  administration  With  the 
will  annexed,  see  1  Churcli*fi  Ne^-  Probate  Law  and  Practice, 
321,  332. 

§  1S50.    WHO  ABE  INCOMPETENT  AS  EXECCTOBS  OB 

ABMINISTBATOB.  No  person  is  competent  to  serve  as  execu- 
tor who,  at  the  time  the  will  is  admitted  to  probate,  is: 

1.  Under  the  age  of  majority; 

2.  Convicted  of  an  infamous  crime; 

3.  Adjudged  by  the  court  incompetent  to  execute  the  duties 
of  the  trust  by  reason  of  drunkenness,  improvidence,  or  want 
of  understanding  or  Integrity. 

History  I  Enacted  March  11,  1872,  founded  on  if  42,  66  Pro- 
bate Act  as  amended  1861  (Stats.  1861,  p.  631);  amended  April  1, 
1878,  Code  Amdts.  1877-8,  p.  Ill;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  203,  act  held  uncon- 
stitutional, see  history,  i  5  ante;  amended  March  16,  1907,  Stata. 
and  Amdts.  1907,  p.  313,  Kerr*s  Stats,  and  Amdts.  1906-7,  p.  492. 
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See  Kerr's  Cyc  C.  C.  P.  for  20  pars,  annotation. 

Code  section. — 70  C.  343,  344.  11  P.  651.  652  (construed  with 
($1352.  14U.  1486,  1437.  1438  post);  74  C.  338.  339.  340,  16  P.  233 
(cited);  80  C.  381,  383  22'p.  233  (construed  with  iS  1354.  1868. 
1369  post);  88  C  302,  307.  308.  312.  26  P.  178,  179,  180,  532  (con- 
strued with  11349  ante,  {1351  post);  108  C.  484.  488,  489,  41  P. 
486  (construed);  118  C.  277,  278.  279.  50  P.  399  (construed);  120 
C.  343,  52  P.  819  (construed);  120  C  844.  346.  52  P.  832  (con- 
strued); 122  C.  379,  381,  55  P.  136  (cited);  125  C.  302,  307,  27  P. 
1010  (cited);  132  C.  401,  403,  64  P.  691  (construed);  141  C.  538. 
541,  542,  76  P.  175  (applied);  1  C.  A.  657,  658,  82  P.  1066  (con- 
strued). 

Probate  Act  §42.-32  C.  437,  441  (construed  with  §849,  97,  178 
Probate  Act). 

As  to  absence  of  person  named  as  executor  from  the  state, 
see  Kerr's  Cyc.  C.  C.  P.  §  1354  and  note. 

As  to  authority  of  administrator  with  the  will  annexed,  sec 
Kerr's  Cyc.  C.  C.  P.  §  1366  and  note. 

As  to  letters  testamentary  and  of  administration  with  the 
will'  annexed,  see  1  Chureli*ii  New  Probate  Law  and  Praetlc«y 
321.  832. 

As  to  married  woman  as  executrix,  see  Kerr's  Cyc.  C.  C.  P. 
I  1352  and  note. 

As  to  minor  being:  Incompetent  to  serve  as  executor,  see 
Kerr's  Cyc.  C.  C.  P.  §  1354  and  note. 


fi  lS60a.    WHEN  NO  EXECUTOR  IS  NAMED  IN  WILL.    If 

[1]  no  executor  is  named  in  the  will,  or  [2]  if  the  sole  execu- 
tor or  all  the  executors  therein  named  are  [a]  dead,  or  [b] 
incompetent,  or  [c]  renounce,  or  [d]  fail  to  apply  for  letters, 
or  [e]  to  appear  and  qualify,  letters  of  administration  with  the 
will  annexed  must  be  issued  as  designated  and  provided  for  in 
granting  of  letters  in  case  of  intestacy. 

Historyt     Enacted    March    16,    1907.    Stats,    and    Amdts.    1907, 
p.  313,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  493. 

I  lUh    INTEBESTED  PASTIES  MAY  FILE  OBJECTIONS. 

Any  person  interested  in  the  estate  or  will  may  file  objections 
in  writing  to  granting  letters  testamentary  to  the  persons 
named  as  executors  or  any  of  them,  and  the  objections  must 
be  heard  and  determined  by  the  court;  a  petition  may,  at  thd 
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same  time,  be  filed  for  letters  of  administration  with  the  will 

annexed. 

HifltorT't  Enacted  March  11,  1872,  re-enactment  of  f  48  Pro- 
bate Act  as  amended  1861  (Stats.  1861.  p.  681,  flS);  amended 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdta. 
1900-1,  p.  203.  act  held  unconstitutional,  see  history,  f  5  ante; 
amended  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  318,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  498.  • 

88  C.  302,  308,  26  P.  178,  179,  532  (construed  with  SS  1349.  1350 
ante):  93  C.  614,  620,  29  P.  235,  237  (citedr,  98  C.  553.  554,  33  P. 
549,  550  (referred  to). 

As  to  authority  of  administrator  witli  the  will  anncxe-l,  }*ee 
Kerr's  Cyc.  C.  C.  P.  $  1356  and  note. 

As  to  letters  testamentary  and  of  administration  with  the 
will  annexed,  see  1  Ohnrch'N  3i^^>9^  Probate  Iiawr  aa«1  Prnetic^ey 
321.   332. 

§  1852.  MARRIED  WOMAN  MAY  BE  EXECUTRIX.  A  mar- 
ried woman  may  be  appointed  an  executrix.  The  aattaoritj  of 
an  executrix,  who  was  unmarried  when  appointed,  is  not  extin- 
guished nor  affected  by  her  marriage. 

Hlatoryi  Enacted  March  11,  1872,  founded  on  ff  44,  66  Pro- 
bate Act  as  amended  1861  (Stats.  1861,  p.  6S1,  |  15),  1866  (Stats. 
1865-6,  p.  765,  $2),  and  1870  (Stats.  1870,  p.  637,  il);  amended 
March  19,  1891,  Stats,  and  Amdts.  1891,  p.  136. 

See  Kerr*s  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

70  C.  343,  344,  11  P.  651.  652  (construed  with  §1350  ante. 
§11411,  1436,  1437,  1438  post);  78  C.  581,  584.  21  P.  42«.  427 
(express  resigrnatlon  of  executrix,  what  amount.s  to). 

As  to  letters  testamentary  and  of  administration  with  the 
will  annexed,  see  1  Chiireli*M  New  Probate  fiiiw  and  Practice', 
321.  332. 

As  to  married  woman  as  administratrix,  see  Kerr*«  Pocket 
C.  C.  P.  S  1370. 

8  1S68.    EXECUTOR  OF  AJS  EXECUTOR    No  executor  of 

an  executor  shall,  as  such,  be  authorized  to  administer  on  the 

estate  of  the  first  testator,  but  on  the  death  of  the  sole  or 

surviving  executor  of  any  last  will,  letters  of  administration 

with  the  will  annexed,  of  the  estate  of  the  first  testator,  left 

unadminit^tered,  must  be  issued. 

HlstoiTt  Bnacted  March  11,  1872,  re-enactment  of  |  45  Pro- 
bate Act. 
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134  C.  434.  436,   $6  P.  S«8   (cited). 

As  to  letters  testamentary  and  of  administration  with  the 
will   annexed,   see   1   Charch'a  New  Probate   Law  and   Practice, 

321.  332. 

As  to  power  of  administrator  with  the  will  annexed,  see 
Kerr's  Cyc.  C.  C.  P.  I  1356  and  note. 

As  to  settlement  of  accounts  of  deceased  executor  or  adminis- 
trator, see  Kerr's  Cyc.  C.  C  P.  I  1639  and  note. 

§1S54,  LETTERS  OF  ADMIiriSTBATION  BUBANTE 
MINOBE  i£TATE«  Where  a  person  absent  from  the  state,  or 
a  minor  is  named  executor  —  if  there  is  another  executor  who 
accepts  the  trust  and  qualifies  —  the  latter  may  have  letters 
testamentary  and  administer  the  estate  until  the  return  of  the 
absentee  or  the  majority  of  the  minor,  who  may  then  be 
admitted  as  Joint  executor.  If  there  is  no  other  executor, 
letters  of  administration,  with  the  will  annexed  must  be 
granted;  but  the  court  may,  in  its  discretion,  revoke  them  on 
the  return  of  the  absent  executor  or  the  arrival  of  the  minor 
at  the  age  of  majority. 

History  I  Enacted  March  11,  1872,  founded  on  S  46  .Pro- 
bate Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

54  C.  302,  306  (cited);  80  C.  381.  884.  385,  22  P.  233,  234 
(applied);  108  C.  484.  488,  489.  41  P.  486  (construed);  122  C.  379, 
382,  55  P.  136  (construed). 

As  to  form  of  letters  of  administration,  see  Kferr's  Cyc.  C.  C. 
P.  Si  1361,  1362  and  notes. 

As  to  letters  testamentary  and  of  administration  with  the  will 
annexed,  see  1  Charch'ii  New  Probate  Law  and  Practice,  321. 
332. 

§1S56.    ACTS  OF  A  PORTION  OF  EXECUTOBS  YAUB. 

When  all  the  executors  named  are  not  appointed  by  the  court, 
those  appointed  have  the  same  authority  to  perform  all  acts 
and  discharge  the  trust,  required  by  the  will,  aa  effectually 
for  every  purpose  as  If  all  were  appointed  and  should  act 
together;  where  there  are  two  executors  or  administrators, 
the  act  of  one  aloBe  HhM  be  effeetoal,  if  the  other  is  absent 
from  the  state,  or  laboring  under  any  legal  disability  from 
serving,  or  If  he  has  given  his  co-executor  or  co-admlnlatrator 
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authority,  in  writing,  to  act  for  both;  and  where  there  are 
more  than  two  executors  or  administrators,  the  act  of  a  major- 
ity is  valid. 

HIstorrt  Enacted  March  11.  1S72.  re-enactment  of  I  47  Pro- 
bate Act  as  amended  1861,  Stats.  1861,  p.  681,  I  16. 

See  Kerr's  Cyc.  C.  C.  P.  for  22  pars,  annotation. 

54  C.  302,  306  (if  one  of  two  executors  is  absent  from  state, 
he  Is  not  necessary  party  to  action  by  distributee  agrainst  the 
other  executor,  to  recover  share  of  estate);  1  C.  A.  740,  748,  83 
P,  85  (construed). 

As  to  authority  of  executor— Before  qualifyinsr.  see  Kerr's 
Cyc.  C.  C.  S  1373  and  note. 

Same — Before  revocation  of  letters. — See  Kerr's  Cyc.  C.  C.  P. 
S  1428  and  note. 

As  to  joint  authority  of  executors,  see  Kerr's  Cyc.  C.  C.  P. 
i  15  and  note. 

As  to  letters  testamentary  and  of  administration  with  the 
will  annexed,  see  1  Church's  New  Probate  I^aw  and  Practice, 
321.  332. 

As  to  liability  of  co-executors,  see  Kerr's  Cyc.  C.  C.  P.  S  1391 
and  note  pars.  2,  3. 

As  to  one  of  several  executors  acting  where  others  are  incap- 
able,* see  ^Kerr's  Cyc.  C.  C.  P.  I  1425  and  note. 

As  to  power  of  executors,  g^enerally,  see  post  ||  1581  et  seq. 
and  notes. 

Same — Of  foreisrn  executor. — See  Kerr's  Cyc.  C.  C.  P.  §  1913 
and  note. 

As  to  removal  or  suspension  of  executors  and  administrators, 
see  Kerr's  Cyc.  C.  C.  P.  fi  1436.  1437.  1440,  1451.  1588,  1721  and 
notes. 

As  to  revocation  of  probate,  see  Kerr's  Cyc.  C.  C  P.  S  1331. 

As  to  several  liability  of  co-executors,  seo  9  I...  223. 

As  to  want  of  authority  in  executors  not  qualifying;,  see 
Kerr's  Cyc.  C.  C.  {  1373  and  notes. 


§  1K€.  AUTHOBITT  OF  IBMINISTBATOBS  WITH  WILL 
ANITEXED.  LETTEB8,  HOW  ISSUED.  Administrators  with 
the  will  annexed  have  the  same  authority  over  the  estates 
which  executors  named  in  the  will  would  have,  and  their  acta 
are  as  effectual  for  all  purposes.  Their  letters  niH9t  be  signed 
by  the  clerk  of  the  court,  and  bear  the  seal  thereof. 

HUmtoryt  Bnacted  March  11,  1872,  founded  on  ||  48,  49  Pro- 
bate Act;   amended   by   Code   Commisaion,   Act  March    8,   1901, 
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Stats,  and  Amdts.  1900-1.  p.  203,  act  held  uncon0tttvtlonal«  see 
history,  |  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  para  annotation. 

32  C.  436.  441  (||  42.  48.  97.  178  Probate  Act  construed  and 
applied);  130  C.  169,  172.  80.  A.  S.  89  (applied — erroneously  cited 
as  J  1326),  62  P.  475,  476   (correct  citation). 

As  to  executor  of  executor,  his  powers,  etc.,  see  Kerr's  Cyc. 
C.  C.  P.  I  1353  and  note. 

As  to  letters  testamentary  and  of  adfnainlstration  with  the 
will  annexed,  see  1  ChurcJi*ai  New  Probate  l^aw  and  Practice, 
321.   332. 

As  to  power  of  executor  or  administrator,  see  "Kerr's  Cyc.  C. 
C.    P.    SSM24.    142S.    1677,    1679.    1588.    1614.    1617.    1640.    1788   and     ^ 
notea 


ARTICLE  11. 
FORM  OF  LETTERS. 

f  1360.     Form   of  letters  testamentary. 

1 1861.     Form  of  letters  of  administration,  with  the  will  annexed. 

1 1362.     Form  of  letters  of  administration. 

IIMO.  FOBM  OF  LETT£BS  TESTAMENTABT.  Letters 
teBtamentary  must  be  substantially  in  the  following  form: 

State  of  California,  county,  or  city  and  county  of .    The 

last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto  an- 
nexed, having  been  proved  and  recorded  in  the  superior  court 

of  the  county,  or  city  and  couny  of ,  C.  D.,  who  is  named 

therein  as  such,  is  hereby  appointed  executor.    Witness,  G.  H., 
clerk  of  the  superior  court  of  the  county,  or  city  and  county 

of ,  with  the  seal  of  the  court  affixed  the day  of , 

A.  D.,  18 — .  (Seal.)    By  order  of  the  court.    O.  H.,  clerk. 

Hlittaryt  Bnacted  March  11,  1872,  re-enactment  of  i  50  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  79. 

As  to  form  of  letters,  oath,  and  seal,  see  l  Chnreh**  Nevr  Pro- 
bate Law  aad  Pmetlce,  note,  pp.  341,  346. 

As  to  seal  of  court  beins  required  to  what  documents,  see 
Kerr's  Cyc.  C.  C.  P.  §163  and  note. 

As  to  seal  of  court,  grene rally,  see  Kerr's  Cyc.  C.  C.  P.  {{147- 
163  and  notes. 
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11861.  FORM  OF  LETTERS  OF  ADMINISTRATION, 
WITH  THE  WILL  ANNEXED.  Letters  of  admlnlBtratlon, 
with  the  will  annexed,  must  be  substantially  in  the  following 

form :  State  of  California,  county  [or  city  and  county]  of . 

The  last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto 
annexed,  having  been  proved  and  recorded  in  the  superior 

court  of  the  county,  or  city  and  county  of ,  and  there  being 

no  executor  named  in  the  will  (or  as  the  case  may  be),  C.  D.  is 
hereby  appointed  administrator  with  the  will  annexed.  Wit- 
ness, G.  H.,  clerk  of  the  superior  court  of  the  county,  or  city 

and  county  of  ,  with  the  seal  of  the  court  affixed,  the 

day  of ,  A.  D.  18 — .     (Seal.)     By  order  of  the  court. 

G.  H.,  clerk. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  |  61  Pro- 
bate Act;  amended  April  16,  1880.  Code  Amdts.  1880  (C.  C.  P. 
pt),  p.  79. 

107  C.   587,  593,   40  P.   810    (construed). 

As  to  form  of  letters,  oath,  and  seal,  see  1  Cliiirch's  New  l*ro- 
bate  Law  and  Practice,  341.  346. 

§1S62.    FORM     OF     LETTERS     OF     ADMIinrSTBATION. 

Letters  of  administration  must  be  signed  by  the  clerk,  under 
the  seal  of  the  court,  and  substantially  in  the  following  form: 

State  of  California,  county,  or  city  and  county  of ,    C.  D. 

Is  hereby  appointed  administrator  of  the  estate  of  A.  B.,  de- 
ceased.    (Seal.)     Witness,  G.  H.,  clerk  of  the  superior  court 

of  the  county,  or  city  and  county  of ,  with  the  seal  thereof 

affixed,  the day  of ,  A.  D.  18 — .    By  order  of  the  court. 

G.  H.,  clerk. 

HlNtoryi  Enacted  March  11,  1872,  re-enactment  of  {  71  Probate 
Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C  P.  pt), 
p.   79. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

64  C.  9,  10,  27  P.  789  (construed):  67  C.  444,  445.  7  P.  906  (con- 
strued with  S  607  ante):  122  C.  39.  41.  42.  54  P.  878  (construed). 

As  to  form  of  letters,  oath,  and  seal,  see  1  Chorcta**  Neir  Pro- 
bate I«aw  and  Practice,  341,  846. 

As  to  letters  grranted  to  others  than  those  entitled,  see  Kerr's 
Cyc.  C.  C.  P.  I  1379  and  note. 
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As  to  public  administrators,  see  Kerr's  Cyc.  C.  C.  P.  SI  1726  et 
seq.  and  notes. 

As  to  record  of  letters  testamentary  and  of  administration. 
see  Kerr*s  Cyc.  C.  G  P.  |  1187  and  note. 

As  to  who  are  incompetent  to  act  as  administrators,  see 
Kerr's  Cyc.  C.  C.  P.  {  1369  and  note  and  !  1370. 


ARTICLE  III. 

LETTERS   OF  ADMINISTRATION,  TO  WHOM  AND  THE   OR- 
DER IN  WHICH  THEY   ARE  GRANTED. 

i  1365.     Order  of  persona   entitled  to  administer.     Partner   not 

to  administer. 
1 1366.     Preference   of   persons   equally   entitled. 
{  1367.     In  discretion  of  6ourt  to  appoint  administrator,  when. 
I  1368.     When    minor    or    incompetent    entitled,    who    appointed 

administrator. 
I  1369.     Who  are  Incompetent  to  act  as  administrators. 
f  1370.     Married  woman  may  be  administratrix. 

S  1M6.  ORDEB  OF  PEBSOITS  EITTITJLED  TO  ABMINIS- 
TEB.  PARTNER  KOT  TO  ADMIIflSTER.  Administration  of 
the  estate  of  a  person  dying  Intestate  must  be  granted  to  some 
one  or  more  of  the  persons  hereinafter  mentioned,  the  relatives 
of  the  deceased  being  entitled  to  administer  only  when  they  are 
entitled  to  succeed  to  his  personal  estate  or  some  portion 
thereof;  and  they  are,  respectively,  entitled  thereto  in  the 
following  order: 

1.  The  surviving  husband  or  wife,  or  some  competent  per- 
son whom  he  or  she  may  request  to  have  appointed. 

2.  The  children. 

3.  The  father  and  mother. 

4.  The  brothers. 

5.  The  sisters. 

6.  The  grandchildren. 

7.  The  next  of  kin  entitled  to  share  in  the  distribution  of 
the  estate. 

8.  The  public  administrator. 

1003 


S 1365  CODE  OF  CIVIL  PROCEDURE.        [Ptlll.Tit.XI. 

■ 

9.  The  creditors. 

10.  Any  person  legally  competent. 

If  the  decedent  was  a  member  of  a  partnership  at  the  time 
of  his  decease,  the  surviving  partner  must  In  no  case  be  ap- 
pointed administrator  of  his  estate.  This  section  shall  apply 
to  the  relatives  of  the  previously  deceased  spouse  of  decedent 
when  entitled  to  succeed  to  some  portion  of  the  estate  under 
subdivision  eight  of  section  thirteen  hundred  and  eighty-six 
of  the  Civil  Code. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  |  52  Pro- 
bate Act  as  amended  1855  (Stats.  1855,  p.  133),  1861  (Stats. 
1861,  p.  631),  and  1864  (State.  1868-4,  p.  622,  fl);  amended 
March  31,  1876,  Code  Amdts.  1876-6,  p.  102;  April  1,  1878,  Code 
Amdts.  1877-8.  p.  Ill;  amended  March  18,  1907,  State,  and 
Amdte.  1907,  p.  666,  Kerr's  State,  and  Amdts.  1906-7,  p.  498. 

See  Kerr's  Cyc.  C.  C.  P.  for  56  pars,  annotation. 

Code  aertloM. — 46  C.  573,  674  (applied);  52  C  538,  539,  640  (con- 
strued); 53  C.  243,  245  (construed);  54  C.  216,  216.  217  (con- 
strued); 56  C.  413,  420  (applied  after  removal  of  admin- 
istrator); 57  C.  81  (construed):  64  C.  226.  227.  30  P.  437 
(public  administrator  preferred  to  creditors);  66  C.  309. 
4  P.  22  (survivins  wife  entitled  wlien):  72  C.  194.  166, 
166,  13  P.  404,  405  (construed):  74  C.  338.  340.  341.  16  P.  233.  234 
(renunciation  by  executor — surviving*  partner,  when  not  entitled 
to  letters);  76  C.  294.  297,  18  P.  407.  409  (cited);  78  C.  681.  585, 
21  P.  426,  427  (referred  to);  88  C.  478,  479,  26  P.  873.  374  (con- 
strued): 88  C.  616,  620,  26  P.  373  (applied);  93  C.  611.  613,  29  P. 
244,  245  (construed  with  11369  post);  97  C.  339,  340.  341,  342. 
32  P.  323  (construed);  97  C.  428.  429.  32  P.  516  (construed):  100 
C.  78.  80.  34  P.  521  (cited):  103  C.  585,  588,  87  P.  620  (cited):  106 
C.  453.  466.  39  P.  766  (construed);  108  C.  484,  488,  41  P.  486  (con- 
strued); no  C.  408.  410,  42  P.  906  (father  entitled  to  letters 
when);  114  C.  464,  465,  46  P.  380  (construed);  118  C.  277.  278. 
279.  60  P.  399  (construed  with  |  1350  ante);  120  C.  343,  62  P.  819 
(construed);  120  C.  344,  346.  52  P.  832  (contrasted  with  11379 
as  to  power  of  appointment);  120  C.  347,  348.  349.  52  P.  808  (con- 
strued); 122  C.  162.  163,  164,  165.  54  P.  736,  66  P.  175,  176  (rl^ht 
to  letters  as  between  nominee  of  one  entitled  and  public  admin- 
istrator); 127  C.  659,  661.  662,  60  P.  428  (no  bond  required  of 
public  administrator);  132  C.  309,  64  P.  402  (rlg-ht  of  nominee 
of  remarried  widow  to  letters);  132  C.  401,  402,  403,  64  P.  691 
(construed);  135  C.  7,  8,  66  P.  846  (referred  to);  136  C.  110,  111, 
112.  lis.  68  P.  499  (rigrht  of  nominee  of  brother  to  letters):  141 
C.  638,  541.  642.  76  P.  175  (applied);  143  C.  438,  440.  441.  448.  446. 
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446,  77  P.  144  (construed  with  fi  1869  post);  143  C.  607.  608,  77  P. 
451  (construed — son  not  entitled  to  letters  when,  as  agralnst 
daughter):  146  C.  590,  593,  80  P.  861  (construed  with  |  1726 
post);  4  C.  A.  90,  92,  87  P.  211  (contest  for  letters — questions 
Involved):  6  C.  A.  361,  363,  92  P.  191  (wife  may  lose  her  right 
to  administer  through  terms  of  antenuptial  contract). 

Probate  Art  f  52. — 5  C.  63,  64  (construed);  7  C.  215,  230,  232. 
68  A.  D.  237  (construed — ^public  administrator);  16  C.  161,  164, 
165  (construed);  16  C.  367,  368  (construed):  17  C.  525.  536,  541 
(construed);  23  C.  427,  428  (construed);  25  C.  511,  515  (referred 
to);  34  C.  464,  468  (construed);  46  C.  673,  574   (construed). 

As  to  appointment  when  all  others  incompetent,  see  Kerr's 
Cyc.  C.  C.  P.  i  1426  and  note. 

As  to  appointment,  when  minor  or  incompetent  entitled,  see 
Kerr's  Cyc.  C.  C.  P.  IS  1368,  1369,  1870  and  notes. 

As  to  bona  fide  residence  in  state  a  pre-requisite,  sec  Korr's 
Cyc.  C.  C.  P.  S  1369  and  note. 

As  to  collateral  attack  upon  order  of  appointment  because 
decedent'left  no  debts,  see  81  A,  S.  555. 

As  to  drunkard,  Incompetent,  see  Kerr's  Cyc.  C.  C.  P.  §  1369 
and  note. 

As  to  effect  of  court  having  Jurisdiction,  see  monographic 
note  81  A.  S.  586-588. 

As  to  evidence  of  identity  of  party  applying,  see  Kerr's  Cyc. 
C.  C.  P.  i  1379  and  note. 

As  to  husband,  right  of  to  administer  upon  wife's  estate,  see 
12  A.  S.  82. 

As  to  Joint  application  for  letters  in  several  estates,  see  1  A.  S« 
554. 

As  to  letters  granted  to  any  {applicant  on  failure  of  proper 
person  to  claim  right,  see  'Kerr's  Cyc.  C.  C.  P.  $  1377  and  note. 

As  to  letters  granted  to  one  or  more  when  several  equally 
entitled,  see  Kerr's  Cyc.  C.  C.  P.  f  1369  and  note. 

As  to  letters  of  administration,  see  1  Chnroh'M  New  Probate 
I<avr  and  Practice,  352,  364. 

As  to  letters  to  be  signed  and  sealed,  see  Kerr's  Cyc.  C.  C.  P. 
If  1361,  1362  and  notes. 

As  to  males  preferred  to  females,  see  Kerr's  Cyc.  C.  C.  P. 
I  1366. 

As  to  partnership  Interests  and  choses  in  action,  how  sold, 
see  Kerr's  Cyc.  C.  C  P.  S  1524  and  note. 

As  to  prior  rights  of  relatives  entitling  them  to  revoke  prior 
letters,  see  Kerr's  Cyc.  C.  C.  P.  |  1386  and  note. 

As  to  public  administrators,  see  Kerr's  Cyc.  C.  C.  P.  I  1726  and 
note  pars.  1-29. 

As  to  recommendation  by  one  entitled  to  administer,  see 
Kerr's  Cyc.  C.  C.  P.  S  1379  and  note. 
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As  to  surviving  partner  to  settle  up  business.  Interests  therein 
to  be  appraised,  and  amount  to  be  rendered,  see  Kerr's  Cyc.  C.  C. 
P.  I  1585  and  note. 

As  to  trust  company  as  administrator,  see  48  L.  587-592;  48 
L.  469. 

As  to  want  of  understanding^  or  Integrity  ground  of  incom- 
petence, see  Kerr's  Cyc.  C.  C.  P.  |  1369  and  note. 

As  to  who  are  incompetent  as  executors  or  administrators, 
see  Kerr's  Cyc.  C.  C.  P.  J  1350  and  note. 


§186e.  PREFERENCE  OF  PERSONS  EQUALLY  ENTI- 
TLED*  Of  several  persons  claiming  and  equally  entitled  to 
administer,  males  must  be  preferred  to  females,  and  relatives 
of  the  whole  to  those  of  the  half  blood. 

History  I  Enacted  March  11,  1872,  re-enactment  of  |  63  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  203,  act  held  unconstitutional,  see 
history,  |  6  ante. 

76  C.  294.  297.  18  P.  407,  409  (cited);  132  C.  401,  402,  64  P.  691 
(Cited);  141  C.  638,  641,  542.  75  P.  175  (referred  to). 

As  to  letters  of  adm*instratIon,  see  1  Chnreh's  New  Probate 
Law  and  Practice,  352,  364. 


8  1867.  IN  DISCRETION  OF  COURT  TO  APPOINT  ADMIN. 
ISTRATOR,  WHEN.    When  there  are  several  persona  equally 

entitled  to  the  administration,  the  court  may  grant  letters  to 
one  or  more  of  them;  and  when  a  eredltor  is  claiming  letters 
the  court  may,  in  its  discretion,  at  the  request  of  another 
creditor,  grant  letters  to  any  other  person  legally  competent. 

HiMtoryt  Enacted  March  11,  1872;  re-enactment  of  S  54  Pro- 
bate Act  as  amended  1864  (Stats.  1863-4,  p.  368,  I  5);  amended 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.   204,  act  held  unconstitutional,   see  history,   I  5  ante. 

See  Kerr's  Cyc.  C.  C.  I*,  for  3  pars,  annotation. 

46  C.  573,  574  (cited);  54  C.  215,  216  (referred  to);  76  C.  294, 
297,  18  P.  407,  409  (cited);  132  C.  401,  402.  64  P.  691  (applied); 
143  C.  438,  440,  443,  445,  446,  77  P.  144  (construed  with  5  1365 
ante,  fi  1368,  1369  post). 

As  to  letters  of  administration,  see  1  Church**  New  Probate 
Law  and  Practice,  352,  364. 

As  to  appointment  of  persons  not  entitled,  see  Kerr's  Cyc. 
C.  C.  P.  I  1379  and  note, 
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S1868.    WHEN   MIKOB   OB  INCOMPETENT   ENTITLED, 

>VHO  APPOINTED  ADMINISTBATOB.  If  any  person  entitled 

to  administration  is  a  minor  or  an  Incompetent  person,  letters 

must  be  granted  to  his  or  her  guardian,  or  any  other  person 

entitled  to  letters  of  administration,  in  the  discretion  of  the 

court. 

Ulmiorjt  Enacted  March  11,  1872,  founded  on  1 57  Probate 
Act  as  amended  1870  (Stats.  1870,  p.  637,  I  2) ;  amended  Feb- 
ruary 27,  1893,  Stats,  and  Amdts.  1893,  p.  52;  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  204,  act 
held   unconstitutional,   see  history,   |  6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

76  C.  294,  297,  18  P.  407,  409  (cited);  80  C.  381.  884  (erroneously 
cited  for  f  1388),  22  P.  233  (correct  citation);  97  C.  428.  429,  32 
P.  616  (construed  with  |  1365  ante,  and  |  1369  post);  103  C.  420, 
430,  37  P.  410  (construed);  143  C.  438,  439.  440,  441.  443.  444.  445. 
446.  77  P.  144  (construed). 

As  to  guardian  of  minor,  see  ante  91  372.  373  and  notes,  and 
Kerr's  Cyc.  C.  G.  P.  ||  1747,  1759  and  notes. 

As  to  letters  of  administration,  sec  l  Church**  New  Probate 
Laiw  and  Praetlee,  352,  364. 

S  1U».  WHO  ABE  INCOMPETENT  TO  ACT  AS  ADMINIS- 
TBATOBS.  No  person  is  competent  or  entitled  to  serve  as 
administrator  or  administratrix  who  is: 

1.  Under  the  age  of  majority. 

2.  Not  a  bona  fide  resident  of  the  state. 

3.  Convicted  of  an  infamous  crime. 

4.  Adjudged  by  the  court  Incompetent  to  execute  the  duties 
of  the  trust  by  reason  of  drunkeness,  improYidenoe»  or  want 
of  understanding  or  integrity. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  i  65  Pro* 
bate  Act  as  amended  1861  (Stats.  1861,  p.  632);  amended  April 
1,   1878,   Code  Amdts.   1877-8,   p.   112. 

See  Kerr's  Cyc.  C.  C.  P.  for  19  pars,  annotation. 

Code  section. — 54  C.  215.  216,  217  (construed  with  |  1365  ante 
and  I  1379  post);  63  C.  458.  459.  460  (construed  with  {  1379  post); 
64  C.  228,  30  P.  804  (nominee  of  non-resident  father  and  heir  is 
not  entitled  to  letters  as  agianst  public  administrator);  72  C. 
164.  165.  13  P.  404,  405   (construed);  76  C.  294,  297,  18  P.  407,  409 
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(cited):  80  C.  881,  883,  384,  22  P.  238  (construed  with  1(1864. 
1868  ante);  88  C.  616,  620.  26  P.  373,  874  (applied);  93  O.  611. 
612,  29  P.  244,  245  (construed  with  |{  1365  and  1379— rlgrht  of 
non-iV8ldent  survivingr  spouse  to  nominate);  97  C.  428,  429,  32  P. 
516  (cited  as  to  incompetency  of  minors).;  103  C.  585.  587,  688,  37 
P.  520  (construed);  104  C.  623,  624,  38  P.  456  (construed  with 
11379  post);  110  C.  408,  410,  42  P.  906  (cited);  120  C.  634,  638 
52  P.  30  (construed);  122  C.  379,  381,  55  P.  136  (cited);  142  C. 
125.  130,  131,  132,  75  P.  672  (construed  with  §11383,  1385  post); 
143  C.  438,  440,  441,  445,  77  P.  144  (construed  with  81365  ante). 

Probate  Act  8  85. — 23  C.  476,  480  (construed). 

As  to  collateral  attack  upon. appointment  because  of  want  of 
competency  of  administrator,  see  81  A.  S.  559,  560. 

As  to  competency  of  administrator  unquestionable  after  issu- 
ance of  letters,  see  81  A.  S.  559,  560. 

As  to  letters  of  administration,  see  1  Chureh's  New  Proliate 
liBW  and  Practice,  352,  364. 

As  to  revocation  of  letters  of  administration,  see  Kerr's  Cyc. 
C.  C.  P.  8  1383  and  note. 

§  1870.    MABBIED  WOMAN  MAT  BE  ABMIlflSTSATBIX. 

A  married  woman  may  be  appointed  administratrbL  When  an 
unmarried  woman  appointed  administratrix  marries,  her 
authority  is  not  thereby  extinguished. 

Hfait«iT>  Enacted  March  11,  1872,  re-enactment  of  8  66  Pro- 
bate Act  as  amended  1866  (Stats.  1866,  p.  765).  1870  (Stats. 
1870,  p.  636),  and  1872  (Stats.  1871-2,  p.  94);  amended  February 
24,  1891,  Stats,  and  Amdts.  1891,  p.  11,  eliminating  the  prohibi- 
tions  asrainst   married   women. 

76  C.  294,  297,  18  P.  407.  409  (cited);  132  C.  309,  810,  3U,  64  P. 
402   (applied). 

As  to  letters  of  administration,  see  1  f-hnrdi's  New  Preb«te 
I^aw  and  Practice,  352,  364. 

As  to  married  woman  as  executrix,  see  Kerr's  Cyc.  C.  C.  P. 
8  13.^2  and  note. 
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ARTICLE  IV. 

PETITION     AND     CONTEST     FOR    LETTERS.     AND    ACTION 

THEREON. 

f  1371.    Applicatiana.  how  made. 

1 1872.    When  granted. 

i  1373.     Clerk   of   court   must   set   day   for   hearing.      Notice   of 

application. 
{1374.     Contesting:  application. 
{  1875.     Hearing  of  application. 
9  1376.     Evidence  of  notice. 
I  1377.     Grant  to  any  applicant. 
§  1378.     What  proofs  must  be  made  before  grrantinff  letters  of 

administration. 
1 1379.     Letters  may  be  granted  to  others  than  those  entitled. 
1 1880.     Speeial  notice  to  heirs.     Request  for.     How  siven. 

§  1871.  APPLICATIONS^  HOW  MADE.  Petitions  for  letters 
of  administration  must  be  In  writing,  signed  by  the  applicant 
or  his  counsel,  and  filed  with  the  clerk  of  the  court,  stating 
the  facts  essential  to  give  the  court  Jurisdiction  of  the  case, 
and  when  known  to  the  applicant,  he  must  state  the  names, 
ages,  and  residences  of  the  heirs  of  the  decedent,  and  the 
valae  and  character  of  the  property.  If  the  Jwisdictleiud 
facts  exist,  and  are  proved  at  the  hearing  but  are  not  fully 
set  forth  in  the  petition,  the  decree  or  order  of  administration 
and  subsequent  proceedings  are  not  void  on  account  of  such 
want  of  Jurisdictional  averments. 

Hiitorys  Enacted  March  11,  1872.  substantial  re-enactment 
of  §  58  Probate  Act  as  amended  1861  (Stats.  1861,  p.  681,  1 19) ; 
amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  204,  act  held  unconstitutional,  see  history, 
15  ante;  amended  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  818, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  493. 

See  Kerr's  Cyc.  C.  C.  P.  for  14  pars,  annotation. 

Code  •eetlon.— 71  C.  513.  522,  12  P.  570.  575  (cited);  76  C.  294. 
297,  18  P.  407,  409  (cited);  100  C.  78,  80,  34  P.  521  (cited);  149  C. 
98,  101,  102.  117  A.  S.  119,  84  P.  767  (construed). 

PvolMrte  A«t  I  OS.--?  C.  215,  234,  68  A.  D.  237  (construed);  28  C. 
182,  186  (construed). 

Kerr's  C.  C.  P.— 64  1009 
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As  to  authority  of  husband,  or  wife,  or  next  of  kin,  to  with- 
draw deposit  when  not  exceeding  Ave  hundred  dollars,  without 
letters  of  administration,  see  Stats.  1895  p.  32,  Hen.  G.  Zu  p.  440. 

As  to  conclusiveness  of  recital  of  facts  authorizing:  grant  of 
letters,  see  81   A.  S.  535-542. 

As  to  county  in  wliicli  to  make  application  for  letters,  see 
Kerr'.s  Cyc.  C.  C.  P.  S  1294  and  note. 

As  to  grant  void  after  a  great  lapse  of  time,  see  81  A.  S.  559. 

As  to  hearing  of  application,  see  Kerr's  Cyc.  C.  C.  P.  §  1375 
and  note. 

As  to  how  orders  and  decrees  are  to  be  entered  in  the  minutes, 
see  Kerr's  Cyc.  C.  C.  P.  §  1704  and  note. 

As  to  letters  void  when  granted  In  county  of  which  decedent 
was  not  resident,  see  81  A.  S.  549-552. 

As  to  orders  not  being  required  to  recite  facts,  see  Kerr's  Cyc. 
C.  C.  P.  I  1704  and  note. 

As  to  petition  and  contest  for  letters,  see  1  Chnreli'ii  New  Pro- 
iMite  l»aw  aad  Practice,  852,  364. 

As  to  place  of  principal  administration,  see  45  A«  S.  664. 

As  to  proofs  to  be  made  before  granting  letters,  see  Kerr's 
Cyc.  C.  C.  P.  §  1378  and  note. 

As  to  second  grant  of  letters,  when  void,  see  81  A.  S.  646-548. 

As  to  when  defective  petition  will  not  support  grant  of  let- 
ters, see  81  A.  S.  554. 


§  1872.  WHEN  GRANTED.  Letters  of  admlniBtration  may 
be  granted  by  tbe  court  at  any  time  appointed  for  the  hearing 
of  the  application,  or  at  any  time  to  which  the  hearing  is  con- 
tinued or  postponed. 

MlHtoryz  Enacted  March  11,  1872,  re-enactment  of  f  59  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),   p.   79. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

52  C.  658,  661  (construed);  54  C.  121.  123  (applied):  122  C.  39. 
43.  68  A.  S.  81,  54  P.  378  (applied):  149  C.  98,  102,  117  A.  S.  119. 
84  P.  767  (applied). 

As  to  appeal  from  a  judgment  or  order  granting  letters  of 
administration,  see  Kerr's  Cyc.  C.  C.  P.  H  946,  968,  965,  966  and 
notes. 

As  to  appointment  void  because  estate  had  been  previously 
fully  administered,  see  81  A.  S.  559. 

As  to  appointment  void  because  of  previous  grants  of  letters 
still  in  force,  see  81  A.  S.  546-548. 

As  to  letters  void  because  granted  when  court  had  no  juris- 
diction over  estate,  see  81  A.  S.  542. 
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As  to  letters  void  because  grranted  where  officer  had  no 
authority  to  act,  see  81  A.  S.  542. 

As  to  petition  and  contest,  for  letters,  see  t  Church's  New 
Probate  liaw  and  Praetlce,  352,  364. 

As  to  void  appointment  not  validated  by  lapse  of  time,  see 
SI  A.  S.  559. 

§  1S7IL  CLEBK  OF  COUBT  lEUST  SET  DAT  FOB  HEIB- 
IVB.  NOTICE  OF  APPLICATION.  When  a  petition  praying 
for  letters  of  administration  is  filed,  the  clerk  of  the  court 
must  set  the  petition  for  hearing  by  the  court,  and  give  notice 
thereof  by  causing  notices  to  be  posted  in  at  least  three  public 
places  in  the  county,  one  of  which  must  be  at  the  place  where 
the  court  is  held,  containing  the  name  of  the  decedent,  the 
name  of  the  applicant,  and  the  time  at  which  the  application 
will  be  heard.  Such  notice  must  be  given  at  least  ten  days 
before  the  hearing. 

Hfartoryi  Bnacted  March  11,  1872.  re-enactment  of  I  60  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  80;  March  81,  1891,  Stats,  and  Amdts.  1891,  p.  427. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

Code  seetloB. — 84  C.  107.  109.  23  P.  528  (construed) ;  100  C.  78, 
80,  34  P.  521  (cited);  105  C.  173.  182,  38  P.  715  (construed);  122 
C.  162,  163,  54  P.  736  (construed);  142  C.  549,  552,  77  P.  1099 
(hearing  of  petitions):  149  C.  98,  102,  117  A.  S.  119,  84  P.  767 
("petition"  and  "application"  are  used  synonymously);  152  C. 
274,  276,  92  P.  643  (the  notices  prescribed  by  this  section  and 
M  1304  and  1373  constitute  due  process  of  law):  3  O.  A.  39,  40. 
84  P.  460  (applied — ^presumption  of  regularity  In  vacating  order 
of  appointment). 

Probate  Aet  §  «0. — 7  C.  215,  238  (construed). 

As  to  evidence  of  notice,  see  post  |  1376. 

As  to  notice  of  petition  for  probate,  see  ante  f  1303. 

As  to  petition  and  contest  for  letters,  see  1  Gtanrch^s  Neiv 
Probate  Law  and  Practice,  352,  364. 

As  to  presumption  on  appeal  from  an  order  revoking  appoint- 
ment, see  3  C.  A.  39,  84  P.  460. 

As  to  when  Judge  disqualified  to  act,  see  post  $  1430. 

1 1S74.  CONTESTING  APPLICATION.  Any  person  inter- 
ested may  contest  the  petition,  by  filing  written  opposition 
thereto,  on  the  ground  of  the  incompetency  of  the  applicant, 

1011 


§  1375  CODE  OF  CIVIL  PROCEDURE.        [Pt.IH,Tit.XL 

or  may  assert  his  own  rights  to  the  administration,  and  pray 
that  letters  be  issued  to  himself.  In  the  latter  case  the  con- 
testant must  file  a  petition  and  give  the  notice  required  for 
an  original  petition,  and  the  court  must  hear  the  two  petitions 
together. 

Hlatoryi  Enacted  March  11,  1872.  re-enactment  of  |  61  Pro- 
bate Act  as  amended  1861,  Stats.  1861,  p.  681,  I  20,  adding  last 
sentence. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

Code  iie<rtloii.— 98  C.  553,  554,  33  P.  549  (cited);  100  C.  78.  80. 
34  P.  521  (referred  to — public  administrator);  122  C.  162,  163,  54 
P.  736,  66  P.  175,  176  (public  administrator  Is  "a  person  Inter- 
ested"); 142  C.  125,  183,  75  P.  672  (cited):  142  C.  549.  562,  77  P. 
1099  (construed):  149  C.  98,  101,  117  A.  S.  119.  84  P.  767  ("applica- 
tion," what  constitutes):  149  C.  485,  487.  87  P.  17  (public  admin- 
istrator, when  not  "a  person  interested"). 

Probate  Act  5  61. — 28  C.  182,  186  (construed). 

As  to  incompetency  of  the  applicant,  see  Kerr's  Cyc.  C.  C.  P. 
S  1369  and  note. 

As  to  order  of  persons  entitled  to  administer,  see  Kerr's  Cyc. 
C,  C.  P.  §  1365  and  note. 

As  to  persons  entitled  to  administer,  see  Kerr's  Cyc.  C.  C.  P. 
S  1365  and  note. 

As  to  petition  and  contest  for  letters,  see  1  Chiwrch*«  Neir 
Probate  Law  and  Practice,  352,  364. 


§  1875.  HEARING  OF  APPLICATION.  On  the  hearing,  it 
being  first  proved  that  notice  has  been  given  as  herein 
required,  the  court  must  hear  the  allegations  and  proofs  of 
the  parties,  and  order  the  issuing  of  letters  of  administration 
to  the  party  best  entitled  thereto. 

Htatoryi  Enacted  March  11,  1872,  re-enactment  of  {  62  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  204,  act  held  unconstitutional,  see 
history,   |  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

Code  ncctlon.— 100  C.  78,  80,  34  P.  521  (cited);  149  C.  98,  102, 
117  A.  8.  119,  84  P.  767  (apllcation  must  be  in  writing  and  pre- 
cede hearing). 
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ProKatc  Act  fi  6a. — 34  C.  464.  468  (construed). 
As  to  conclusive  evidence  of  notice,  see  post  $  1376. 
As  to  petition  and  contest  for  letters,  see  1  Cliurch*«  Nevr  Pro- 
bate l^aw  and  Practice,  352.  364. 

As  to  proof  of  notice  on  probate  of  will,  see  ante  S  1306. 

S  ni(L  EYIBENCE  OF  NOTICE.  An  entry  in  the  minutes 
of  the  court,  that  the  required  proof  was  made  and  notice 
given,  shall  be  conclusive  evidence  of  the  fact  of  such  notice. 

Hlatonrs  Bnacted  March  11,  1872,  substantial  re-enactment  ot 
S  62  Probate  Act. 

Code  aectlon. — 149  C.  98.  101,  117  A.  S.  119,  84  P.  767  (construed 
as  to  "application"). 

ProlNite  Aet  I  68. — 7  C.  215.  234,  237.  68  A.  D.  237  (referred  to). 
As  to  petition  and  contest  for  letters,  see  1  Church'ii  Ncir  Pro- 
bate Law  and  Practice,  352,  364. 

§  1877.  GBAKT  TO  AKT  APPLICANT.  Letters  of  adminis- 
tration  must  be  granted  to  any  applicant,  though  it  appears 
that  there  are  other  persons  having  better  -rights  to  the  admin- 
istration, when  such  persons  fail  to  appear  and  claim  the  issu- 
ing of  letters  to  themselves. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  f  64  Pro- 
bate Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

Code  aectlon 56  C.  407,  410  (construed):  120  C.  347,  348.  52  P. 

808  (construed):  149  C.  98,  101,  117  A.  S.  119.  84  P.  767  (construed 
as  to  "application"). 

Probate  Act  |  64.— 7  C.  215,  230,  68  A.  D.  237  (construed). 

As  to  contents  of  petition  for  letters,  see  Kerr's  Cyc.  C.  C  P. 
H  1371  and  note. 

As  to  petition  and  contest  for  letters,  see  1  Church**  New  Pro- 
bate T^aw  and  Practice,  352,  364. 

As  to  record  of  letters  of  administration,  see  Kerr's  Cyc.  C.  C. 
P.  §  1387  aijd  note. 

As  to  revocation  of  letters  and  proceedingrs  therefor,  see 
Kerr's  Cyc.  C.  C.  P.  {f  1383  et  seq.  and  notes. 

As  to  transcript  of  court  minutes  evidence  of  appointment, 
see  post  S  1429. 

As  to  when  executor  or  administrator  may  resign,  see  Kerr's 
Cyc.  C.  C.  P.  I  1427  and  note. 

Am  to  when  letters  of  administration  may  be  attacked  col- 
laterally, see  81  A.  S.  535,  562. 
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§1878.  WHAT  PBOOFS  MUST  BE  MADE  BEFORE 
GRANTING  LETTERS  OF  ADMINISTRATION.  Before  letters 
of  administration  are  granted  on  the  estate  of  any  person  who 
is  represented  to  have  died  intestate,  the  fa«t  of  his  &jing 
Intestate  must  be  proved  by  the  testimony  of  the  applicant  or 
others;  and  the  court  may  also  examine  any  'other  person 
concerning  the  time;  place,  aad  mannar  of  his  death,  the  place 
of  his  residence  at  the  time,  the  value  and  character  of  his 
property,  and  whether  or  not  the  decedent  left  any  will,  and 
may  compel  any  person  to  attend  as  a  witness  for  that  pur- 
pose. 

HIatoryi  Enacted  March  11,  1872,  substantial  re-enactment 
of  S  66  Probate  Act  as  amended  1861,  Stats.  1861,  p.  6S1,  f  21. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

Cofle  aection.— 114  C.  258,  262,  55  A.  S.  66.  71.  46  P.  82.  35  I^. 
492  (applied):  149  C.  98,  101,  117  A.  S.  119,  84  P.  767  (construed 
as  to  "application"). 

Probate  Act  S  65. — 7  C.  215,  233.  68  A.  P.  237  (construed). 

As  to  appointment 'of  administrator  of  estate  of  living  person, 
see  81  A.  S.  548-546. 

As  to  collateral  attack  upon  appointment  because  decedent 
left  no  estate,  sec  81  A.  S.  557,  558. 

As  to  collateral  attack  upon  appointment  because  of  existence 
of  will,  see  81  A.  S.  555,  556. 

As  to  collateral  attack  upon  appointment  because  of  failure  of 
appointee  to  take  oath  or  give  bond,  see  81  A.  S.  552,  553. 

As  to  collateral  attack  upon  appointment  because  of  Irregu- 
larities in  proceedings,  see  81  A.  S.  552-554. 

As  to  collateral  attack  upon  appointment  because  tliere  is  no 
necessity  for  appointment,  see  81  A.  S.  565. 

As  to  conclusiveness  of  grant  of  letters,  except  upon  appeal, 
see  81  A.  S.  537. 

As  to  conclusiveness  of  recital  of  facts  authorizing  grant  of 
letters,  see  81  A.  S.  535-542. 

As  to  effect  of  absence  of  recital  of  Jurisdictional  facts  from 
the  record,  see  81  A.  S.  538-639. 

As  to  equity  without  jurisdiction  to  set  aside  appointment,  see 
81  A.  S.  560. 

As  to  estoppel  against  administrator,  attacking*  grant  of  let- 
ters to  himself,  see  81  A.  S.  561. 

As  to  facts  essential  to  validity  of  appointment,  see  81  A.  S. 
536. 

As  to  fraud  as  ground  for  attacking  appointment  collaterally, 
see  81  A.  S.  559,  561. 
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As  to  petition  and  contest  for  letters,  see  1  Chnrch'a  New  Pro- 
bate Law  «nd  Practice,  352.  864. 

As  to  probate  of  will  or  letters  of  administration,  when  void 
for  want  of  jurisdiction,  see  33  A.  D.  239,  242;  73  A.  D.  126,  366, 
482;  79  A.  D.  65.  66:  47  A.  R.  465:  23  A.  S.  114. 

As  to  process  for  requiring  attendance  of  witness,  see  post 
i  1985. 

As  to  record  showing  no  jurisdiction  to  appoint,  see  81  A.  S. 
536. 

As  to  validity  of  premature  appointment  of  administrator,  see 
81  A.  S.  664. 

As  to  want  of  jurisdiction  to  grant  letters  appearing  by 
record,  see  81  A.  S.  636. 

§  1S79.  LETTEBS  MAT  BE  eBANTEB  TO  OTHEBS  THAU 
THOSE  ENTITLED.  AdminiBtraUon  may  be  granted  to  one 
or  more  competent  persons,  although  not  otherwise  entitled 
to  the  same,  at  the  mrltten  request  of  the  person  entitled,  filed 
In  the  court.  When  the  person  entitled  is  a  non-resident  of 
the  state,  affidavits,  taken  ex  parte  before  any  officer  author- 
ised by  the  laws  of  this  state  to  take  acknowledgments  and 
administer  oaths  out  of  this  state,  may  be  received  as  prima 
faole  evidence  of  the  identity  of  the  party,  if  free  from  sus- 
picion, and  the  fact  is  established  to  the  satisfaction  of  the 
court 

HIatoryt  Enacted  March  11,  1872,  substaTitial  re-enactment 
of  &66  Probate  Act  as  amended  1861  (Stats.  1861,  p.  631,  f  22); 
amended  April  1,  1878,  Code  Amdts.  1877-8,  p.  112;  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  113;  repealed  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  204, 
act  held  unconstitutional,   see  history,   |  6   ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  18  pars,  annotation. 

Code  section. — 53  C.  243,  245  (cited);  54  C.  215,  217  (construed 
with  I  1365  ante);  56  C.  413,  420  (applied);  63  C.  458,  459,  460 
(construed  with  S  1369  ante);  64  C.  228,  SO  P.  804  (construed 
with  S  1S69  ante);  72  C.  164,  166,  13  P.  404,  405  (construed 
with  I  1365 — has  no  reference  to  right  of  surviving  hus- 
band or  wife  to  nominate);  93  C.  611,  612,  613,  29  P.  244, 
245  (construed);  97  C.  339.  840.  341,  842,  343,  32  P.  323 
(construed);  97  C.  428,  429,  32  P.  516  (construed  with  S|  1365. 
1368,  1369  ante);  104  C.  623.  624,  38  P.  456  (construed  with  I  1369 
ante);  120  C.  344,  346,  52  P.  832  (construed);  122  C.  162,  163,  164, 
165.   54  P.   736    (construed  with   §1365  ante  and  |  1383  post,  but 
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erroneously  stated  to  have  been  1 66  of  the  former  "practice 
act"  [or  §463  C.  C.  P.]);  135  C.  7,  8,  66  P.  846  (construed);  141 
C.  538,  541,  75  P.  175  (construed);  148  C.  438.  445,  77  P.  144 
(cited);  149  C.  98,  101,  117  A.  S.  119,  84  P.  767  (construed  as  to 
"application"). 

Probate  Act  §  6«. — 16  C.  162,  164.  166  (construed);  25  C.  685, 
587  (construed);  28  C.  182,  186  (construed). 

As  to  petition  and  contest  for  letters,  see  1  Cfaarch*ii  New  Piv 
bate  I^aw  and  Practice,  352.  364. 

As  to  prima  facie  evidence  sufficient  for  proof  of  particular 
fact,  sec  post  {  1833. 

As  to  proof  of  identity — Affidavits,  see  Kerr's  Cyc,  C.  C.  P. 
H  2009-2015  and  notes. 

Same — By  depositions  from  out  of  state,  see  Kerr's  Cyc.  C.  C. 
P.  §i  2024-2028  and  notes. 

Same — Prima  facie  evidence,  see  Kerr's  Cyc.  C.  C.  P.  I  1833  and 
note. 

As  to  proof  of  service  of  notice,  see  Kerr's  Cyc.  C  C.  P.  ||  2009 
et  seg.  and  notes. 

As  to  taking-  depositions  out  of  the  state*  see  Kerr's  Cyc.  C.  C. 
P.  §§  2024  et  seq.  and  notes. 


§1880.  SPECIAL  NOTICE  TO  HEIRS.  REQUEST  FOR. 
HOW  01  YEN.  At  any  time  after  the  iBsuance  of  letters  tes- 
tamentary or  of  administration  upon  the  estate  of  any  dece- 
dent, any  person  interested  in  said  estate,  whether  as  heir, 
devisee,  or  legatee,  or  the  attorney  for  such  heir,  devisee,  or 
legatee,  may  serve  upon  the  excutor  or  administrator,  (or 
upon  the  attorney  for  the  executor  or  administrator)  and 
file  with  the  clerk  of  the  court  wherein  administration  of 
such  estate  is  pending,  a  written  request,  stating  that  he 
desires  special  notice  of  any  or  all  of  the  following  men- 
tioned matters,  steps  or  proceedings  in  the  administration  of 
said  estate,  to  wit: 

1.  Filing  of  petitions  for  sales,  leases  or  mortgages  of  any 
property  of  the  estate. 

2.  Filing  of  accounts. 

3.  Filing  of  petitions  for  distrihution. 

4.  Filing  of  petitions  for  partition  of  any  property  of  the 
estate. 
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Siicb  request  shall  state  the  postoffiee  address  of  such  heir, 
devisee,  or  legatee,  or  his  attorney,  and  thereafter  a  brief 
notice  of  the  filing  of  any  of  such  petitions  or  accounts, 
except  petitions  for  sale  of  perishable  property  or  other  per- 
sonal property,  which  will  incur  expense  or  loss  by  keeping, 
shall  be  addressed  to  such  heir,  devisee,  or  legatee,  or  his 
attorney,  at  his  stated  postofflce  address,  and  deposited  in  the 
United  States  postofflce  with  the  postage  thereon  prepaid, 
within  two  days  after  the  filing  of  such  petition  or  account; 
or  personal  service  of  such  notices  may  be  made  on  such 
heir,  devisee,  or  legatee,  or  his  attorney,  within  said  two  days 
and  such  personal  service  shall  be  equivalent  to  such  de- 
posit in  the  postofflce,  and  proof  of  mailing  or  of  personal 
service  must  be  filed  with  the  clerk  before  the  hearing  of  such 
petition  or  account.  If  upon  the  hearing  it  shall  appear  to 
the  satisfaction  of  the  court  that  the  said  notice  has  been 
regularly  given,  the  court  shall  so  find  in  its  order  or  judg- 
ment and  such  judgment  shall  be  final  and  conclusive  upon 
all  persons. 

mmicfrji  Enacted  April  17.  1909,  Btats.  and  Amdts.  1909, 
ch.   651. 


ARTICLE  V. 
REVOCATION  OP  LETTERS  AND  PROCEEDINGS  THEREFOR. 

S  1383.     Revocation   of  letters  of  administration. 
9  1S84.     When  petition  filed,  citation  to  Issue. 
i  1385.     Hearing  of  petition   for  revocation. 

I  138S.     Prior  rights  of  relatives  entitles  them  to  revoke  prior 
letters. 

§1888.  BEYOCATIOir  OF  LETTERS  OF  ADMIITISTRA. 
TlOIf.  When  letters  of  administration  have  been  granted  to 
any  other  person  than  the  surviving  husband  or  wife,  child, 
father,  mother,  brother,  or  sister  of  T:he  intestate,  any  one  of 
them  who  is  competent,  or  any  competent  person  at  the  writ- 
ten request  of  any  one  of  them,  may  obtain  the  revocation  of 
the  letters,  and  be  entitled  to  the  administration,  by  presenting 
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to  the  court  a  petition  praying  the  revocation,  and  that  letters 
of  administration  may  be  issued  to  him. 

History t  Enacted  March  11,  1872,  substantial  re-enactment 
of  I  67  Probate  Act  as  amended  1870  (Stats.  1869-70,  p.  400, 
ID;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C  P.  pt), 
p.  80;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  204,  act  held  unconstitutional,  see  history, 
I  6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  15  pars,  annotation. 

Code  iie«tlon. — 56  C.  322.  327  (construed  with  H  1384,  1385,  1386 
post):  56  C.  407,  409  (construed):  72  C.  164.  166.  13  P.  404.  405 
(Is  not  In  conflict  with  $  1865);  84  C.  loV,  110.  23  P.  528.  529.  24 
P.  381  (construed):  88  C.  480,  481,  26  P.  605  (referred  to);  97  C. 
339.  342.  32  P.  323.  324  (confirms  construction  placed  on  |S  1365 
and  1379);  98  C.  531,  535,  33  P.  460.  21  L.  380  (applied);  99  C.  374. 
375.  33  P.  1122  (applied);  108  C.  484.  486,  487,  488.  489,  39  P.  30.  31. 
41  P.  486  (construed);  120  C.  347.  348.  349.  52  P.  808  (construed 
with  8  1377  ante);  122  C.  162.  164,  &4  P.  736.  66  P.  175,  176  (con- 
strued with  reference  to  §1379);  142  C.  125,  130,  75  P.  672  (con- 
strued with  8  1369  ante  and  8  1385  post);  147  C.  343.  345,  81  P. 
1011  (construed);  151  C.  318.  323.  86  P.  183,  90  P.  711  (order  of 
appointment  may  be  revoked  on  petition). 

Probate  Act  8  «7. — 16  C.  162,  165  (construed);  25  a  586,  587 
(construed). 

As  to  accounting:  by  executor  or  administrator  after  revoca- 
tion of  letters,  see  Kerr's  Cyc.  C.  C.  P.  88  1628-1630  and  notes. 

As  to  persons  Incompetent,  see  Kerr's  Cyc.  C.  C.  P.  S  1369  and 
note. 

As  to  removal  and  suspension  of  powers  of  executor,  see 
Kerr's  Cyc.  C.  C.  P.  |8  I486  et  seq.  and  notes. 

As  to  revocation  after  proof  of  will,  see  Kerr's  Cyc.  C.  C.  P. 
§  1423. 

As  to  revocation  for  cause  shown,  see  'Kerr's  Cyc.  C.  C.  P. 
8  1436  and  note. 

As  to  revocation  for  failure  to  give  new  bond,  see  Kerr's  Cyc. 
C.  C.  P.  88  1400,  1405  and  notes. 

As  to  revocation  in  favor  of  private  rights,  see  Kerr*s  Cyc. 
C.  C.  P.  8  1886  and  notes. 

As  to  revocation  of  letter.s,  .'^ee  1  Churcli'N  New  Probate  Law 
and  Practice,  395,  401. 

As  to  revocation  on  petition  of  person  linving  prior  right,  see 
Kerr's  Cyc.  C.  C.  P.  8  1386"  and  note. 

As  to  revocation  wliere  administrator  guilty  gf  neglect,  ceases, 
embezzlement  or  mismanagement,  .see  Kerr's  Cyc.  C.  C.  P.  8  1626 
and  note. 

As  to  vacancy  In  office  operating  as  revocation,  see  Kerr's 
Cyc.  C.  C.  P.  8  1411  and  note  par.  18. 
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§  1S8I.    WHEN  PETITION  FILED,  CITATION  TO  ISSUE. 

When  such  petition  is  filed,  the  clerk  muat,  in  addition  to  the 
notice  provided  in  section  thirteen  hundred  and  seventy-three, 
issue  a  citation  to  the  administrator  to  appear  and  answer 
the  same  at  the  time  appointed  for  the  hearing. 

History  I  Enacted  March  11.  1872,  substantial  re-enactment 
of  S  68  Probate  Act  as  amended  1861  (Stats.  1861,  p.  683,  |23); 
March  24,  1874.  Code  Amdts.  1873-4,  p.  359. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

56  C.  322,  326,  327  (construed  with  5  1383  ante  and  111383; 
1386  post);  72  C.  21,  24,  13  P.  48,  49  (cited):  120  C.  347.  848.  849. 
.".2  P.  808  (construed  with  $1377  ante). 

As  to  citations,  how  directed  and  what  to  contain,  see  Kerr's 
Cyc.  C.  C.  P.  19  1707-1711  and  notes. 

As  to  contempt  for  disobedience  of  citation,  see  Kerr's  Cyc. 
C.  C.  P.  {  1209  subd.  5,  |  1219. 

As  to  revocation  of  letters,  see  1  Church'n  New  Probate  Law 
and  Praetlce,  395,  401. 

I188&    HEARING    OF    PETITION    FOB    BEYOCATION. 

At  the  time  appointed,  the  citation  having  been  duly  served 
and  returned,  the  court  must  proceed  to  hear  the  allegations 
and  proofs  of  the  parties;  and  if  the  right  of  the  applicant  is 
established,  and  he  is  competent,  letters  of  administration 
must  be  granted  to  him,  and  the  letters  of  the  former  admin- 
istrator revoked. 

Hlatoryi  Enacted  March  11,  1872,  substantial  re-enactment 
of  f  69  Probate  Act 

56  C.  322,  326,  327  (construed  with  ff  1383,  1384  ante  and  i  1386 
post);  120  C.  347,  348,  349,  52  P.  808  (construed  with  «  1377  ante); 
142  C.  125,  130,  75  P.  672   (construed  with  H  1369.  1383  ante). 

As  to  revocation  of  letters,  see  1  Chareh*fi  Ne^v  Probate  I^aw 
and  Practiee,  395,  401. 

lltSC  PBIOB  BieHTS  OF  BELATIYES  ENTITLES 
THEM  TO  BEYOKE  FBIOR  LETTEBS.  The  surviving  hus- 
band or  wife,  when  letters  of  administration  have  been  granted 
to  a  child,  father,  brother,  or  sister  of  the  intestate;  or  any 
of  such  relatives,  when  letters  have  been  granted  to  any 
other  of  them,  may  assert  his  prior  right,  and  obtain  letters 
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of  administration,  and  have  the  letters  before  granted  revoked 
in  the  manner  prescribed  in  the  three  preceding  sections. 

Hiatory:  Enacted  March  11,  1872,  re-enactment  of  %  70  Pro- 
bate Act  as  amended  1870,  Stats.  1869-70,  p.  400,  {  2. 

See  Kerr's  Cyc.  C  C.  P.  for  6  pars,  annotation. 

56  C.  322,  326,  327  (construed  with  Sfi  1383,1385  ante);  78  C.  586, 
587,  21  P.  435  (construed);  88  C.  616,  620,  26  P.  373  (applied); 
120  C.  347,  349,  52  P.  808  (construed  with  ||  1377.  1388  ante): 
132  C.  309,  310,  64  P.  402  (construed). 

.    As  to  revocation  of  letters,  see  1  Chorcli**  New  Probate  I^w 
and  Practice,  395.  401. 

As  to  widow  remarried  no  longfor  surviving:  wife,  see  Kerr's 
Cyc.  i\  C.  P.  S  1379,  note  par.  17. 


1U20 
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ARTICLE  VI. 

OATHS    AND    BONDS    OP    EXECUTORS    AND    ADMINISTRA- 
TORS. 

I  1387.  Administrator  or  executor  to  take  oath.  Letters  and 
bond  to  be  recorded. 

I  1388.     Bond  of  administrators,  form  and  requirement  of. 

f  1889.     Additional  bonds,   when  required. 

I  1390.     Conditions   of  bonds. 

S  1391.     Separate  bonds,  where  more  than  one  administrator. 

§  1392.     Several   recoveries  may   be   had   on  same   bond. 

11393.  Bonds,  and  Justification  of  sureties  on.  Must  be  ap- 
proved. 

f  1394.  Citation  and  requirements  of  Judge  on  deficient  bond. 
Additional   security. 

I  1395.     Risht-  ceases,   when   sufficient  security  not  fflven. 

f  1396.    When  bond  may  be  dispensed  with. 

1 1397.  Petition   showing:  failing  sureties  and  asking  for  fur- 

ther bonds. 

1 1398.  Citation  to  executor,  etc.,  to  show  cause  against  such 

application. 
{  1399.     Further  security  may  be  ordered. 
I  1400.     Neglecting  'to  obey  order. 
I  1401.     Suspending  powers  of  executor,  etc. 
I  1402.     Further  security  ordered  without  application   of  party 

in  interest, 
i  1403.     Release  of  sureties, 
i  1404.     New  su  ret  lea 

{  1405.     Neglect  to   give  new   sureties   forfeits   letters. 
1 1406.     Application   to   be  determined  any  time. 
i  1407.     Liability  on  bond. 

§1887.  ADMINISTRATOR  OR  EXECUTOR  TO  TAKE 
OATH.  LETTERS  AND  BOND  TO  BE  RECORDED.  Before 
letters  testamentary  or  of  administration  are  issued  to  the 
executor  or  administrator,  he  must  take  and  subscribe  an 
oath  before  some  officer  authorized  to  administer  oaths,  that 
he  will  perform,  according  to  law,  the  duties  of  executor  or 
administrator,  which  oath  must  be  attached  to  the  letters. 
All  letters  testamentaiy  and  of  administration  Issued  to,  and 
all  bonds  executed  by  executors  or  administrators,  with  the 
affidavits  and  certificates  thereon,  must  be  forthwith  recorded 

1021 


S  1388  COOK  OF  CIVIL  PROCEPITRK.        [Pt.III.TitXI. 

by  the  clerk  of  the  court  having  jurisdiction  of  the  estates, 
in  books  to  be  kept  by  him  In  his  office  for  that  purpose. 

History t  Enacted  March  11,  1872.  substantial  re-enactment 
of  §  72  Probate  Act  as  amended  1861  (Stats.  1861.  p.  633)  and 
1863,  Stats.   1863,  p.   23,   i  1. 

See  Kerr's  Cyc.  C.  C  P.  for  7  para,  annotation. 

Code  Kectlon 96  C.  532,  593,  31  P.  916,  19  L.  40  (cited). 

Probate  Act  |  72. — 34  C.  464.  468,  469  (construed). 

As  to  inability  of  executor  or  administrator  to  act  until  quali- 
fled.  see  Kerr's  Cyc.  C.  C.  S  1373  and  note. 

As  to  oath  of  executor  or  administrator,  see  1  Cliureh*N  New 
Probate  I^aw  and  Practice,  409. 

As  to  revocation  of  letters,  see  1  C'liarcli*N  Nc^v  Probate  l^aw 
and  Practice,  395.  401. 

As  to  transcript  of  court  minutes  evidence  of  bond  given,  see 
post  I  1429. 

§1388.  BOND  OF  ADMINI8TRAT0BS,  FORM  AND  RE- 
QUIREMENTS  OF.  Every  person  to  whom  letters  testa- 
mentary or  of  administration  are  directed  to  issue,  must,  be- 
fore receiving  them,  execute  a  bond  to  the  state  of  California, 
with  two  or  more  sufficient  sureties,  to  be  approved  by  the 
superior  court,  or  a  judge  thereof.  In  form,  tbe  bond  mnst  b« 
Joint  and  several^  and  the  penalty  must  not  be  less  than  twice 
the  value  of  the  personal  property,  and  twice  the  probable 
value  of  the  annual  rents,  profits,  and  issues  of  real  property 
belonging  to  the  estate,  which  values  must  be  ascertained  by 
the  superior  court,  or  a  Judge  thereof,  by  examining  on  oath 
the  party  applying,  and  any  other  persons. 

Hliitoryt  Enacted  March  11,  1872,  founded  on  |  78  Probate 
Act  as  amended  1864  (Stats.  1863-4,  p.  868,  I  6):  amended  April 
16,   1880,  Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  80. 

See  Kerr's  Cyc.  C.  C.  P.  for  86  pars,  annotation. 

Code  NCCtloB. — 101  C.  125.  128,  35  P.  567  (cited):  112  C.  260.  267. 
44  P.  572  (construed);  80  C.  381.  386  (construed  with  51364— 
erroneously  cited  as  f  1368).  22  F.  233  (correct  citation);  127  C. 
659.  661.  662,  60  V.  428  (construed):  133  C.  614.  615,  65  P.  1077 
(construed);  2  C.  A.  470,  477.  84  P.  317   (referred  to). 

Probate  Act  « T3.— 6  C.  632.  636  (construed);  61  C.  557,  5S7 
(reason  why  no  bond  Is  required  as  to  the  value  of  real  prop- 
erty). 
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As  to  additional  bond  when  s<>icurity  Insufficient,  see  Kerr's 
Cyc.  C.  C.  P.  M  1398,  1402  and  notes. 

As  to  allowance  to  executor  or  administrator  of  part  of  cost 
of  bond,  see  Stats.  190S  p.  476.  and  Hen.  G.  L.  p.  80. 

As  to  application  for  additional  bond,  when  made,  see  post 
11406. 

As  to  applications  for  new  sureties  to  be  determined  at  any 
time,  see  post  |  1406. 

As  to  bond,  dispensed  with,  when,  see  post  9  1396. 

As  to  bond  of  corporation  as  executor,  etc.,  see  Art  1891,  Hen. 
G.  L.  p.  169. 

As  to  bond  of  executor  or  administrator  with  corporation  as 
sole  surety,  see  Stats.  1885,  p.  114. 

As  to  bond  of  public  administrator,  see  post  f  1727. 

As  to  bonds  of  executors  and  administrators,  and  liability 
thereon,  see  1  Church**  New  Probate  Law  and  Practice,  409.  434. 

As  to  bonds  standing  in  place  of  undertaking-  on  appeal,  see 
ante  |  965. 

As  to  certification  of  Justification  of  sureties  on  bonds,  see 
post  i  1393. 

As  to  condition  of  bond,  see  Kerr's  Cyc.  C.  O.  P.  I  1390  and 
note. 

As  to  conditional  bonds,  when  required,  see  Kerr's  Cyc.  C.  C. 
P.  fii  1389,  1394-1402  and  notes. 

As  to  contribution  from  estate  of  deceased  co-surety,  see  10 
A.  S.  644. 

As  to  citation  and  requirements  of  Judgre  on  deficiency  bond, 
see  post  9 1394. 

As  to  inability  of  executor  or  administrator  to  act  until  quali- 
fied, see  Kerr*8  Cyc.  C.  C.  S  1373  and  note. 

As  to  Justification  of  sureties  on  bonds,  see  post  ${  1393.  1394. 

As  to  liability  of  administrator  and  his  sureties  for  debt 
owiner  by  former  to  estate  of  his  intestate,  where  administrator 
is  hopelessly  Insolvent,  see  61  I^  313. 

As  to  liability  of  administrators  upon  different  bonds  executed 
at  different  times,  see  70  A.  S.  444,  445. 

As  to  liability  of  bondsmen  for  foreign  assets,  see  45  A.  S. 
670. 

As  to  liability  of  estate  of  deceased  co-surety  for  contribution, 
see  10  A.  S.  644. 

As  to  liability  of  sureties,  see  Kerr's  Cyc.  C.  C.  P.  'j  1390  and 
note  pars.  6,  6,  7;  also  9  1397  and  note  par.  5. 

As  to  liability  of  sureties  on  t;xecutor's  ))ond,  see  Korr's  Cyc. 
C.  C.  P.  9  1407  and  note  par.  9  L.   U23. 

As  to  liability  of  surotit's  on  .sut'ce.s«ive  l)undis,  .sim'  10  A.  S. 
843.   860. 

As  to  neglect  to  gfive  new  sureties  forfeits  letters,  see  post 
9  1405. 
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^  As  to  new  sureties,  see  post  S  1404. 

As  to  petition  askings  for  further  bond,  see  Kerr's  Cyc.  C. 
C.  P.  11  1397-1400  and  note. 

As  to  principal  and  surety  bound  to  same  extent,  see  91  A. 
S.    503. 

As  to  recovery  on  bond,  see  post  Sf  1392,    1407. 

As  to  reduction  of  bond  when  excessive,  see  act  authorizing' 
corporation  to  act  as  executor,  Stats.  1905,  p.  232,  and  Hen.  G. 
U   p.    170    §  4. 

As  to  reformation  of  bonds,  see  65  A.  S.  605. 

As  to  release  of  sureties,  see  post  $S  1403,  1404,  1409,  and  20 
A.  S.  616-618. 

As  to  relief  of  executor  or  administrator  from  responsibility 
on  deposit  of  funds  by  order  of  court,  see  act  authorizingr  cor- 
porations to  act  as  executor.  Stats.  1905,  p.  232,  and  Hen.  G.  L. 
p.    169. 

As  to  right  of  administrator  to  maintain  action  on  bond  of 
executor  or  former  administrator,  see  ante  ||  1686,   1587. 

As  to  separate  bond,  when,  see  Kerr's  Cyc.  C.  C.  P.  S  1391 
and  note. 

As  to  several  recoveries  had  on  same  bond,  see  post  }  1392. 

As  to  sureties  not  bound  unless  all  parties  execute  bond,  see 
40  A.  a  51,  52. 

As  to  suspending  powers  of  executor  when  further  security 
required,  see  post  §  1401. 

As  to  withdrawal  of  bond  by  Judge  at  chambers,  see  ante  I  166. 

Bond  may  be  to  "people"  of  state  or  to  state. — See  82  A.  D. 
762;   67   A.   S.   200. 


§1S89.    ADDITIONAL  BOIOOS,   lYHEK   BEQUIBED.    The 

superior  court,  or  a  judge  thereof,  must  require  an  additional 
bond  whenever  the  sale  of  any  real  estate  belonging  to  an 
estate  is  ordered;  but  no  such  additional  bond  must  be  re- 
quired when  it  satisfactorily  appears  to  the  court  that  the 
penalty  of  the  bond  given  before  receiving  letters,  or  of  any 
bond  given  in  place  thereof,  is  equal  to  twice  the  value  of  the 
personal  property  remaining  in  or  that  will  come  Into  the 
possession  of  the  executor  or  administrator,  including  the 
annual  rents,  profits,  and  issues  of  real  estate,  and  twice  the 
probable  amount  to  be  realized  on  the  sale  of  the  real  estate 
ordered  to  be  sold. 

Hlaitor>-i  Enacted  March  11,  1872,  founded  on  |  78  Probate 
Act  as  amended  1864  (Stats.  1868-4,  p.  868,  f  6);  amended  April 
16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  80. 
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See  Kerr's  Cyc.  C.  C  P.  for  4  pars,  annotation. 

50  C.  308.  309  (construed);  123  C.  437,  438,  56  P.  49  (cited). 

As  to  action  on  bond  In  name  of  party  in  interest,  see  ante 
S367. 

As  to  additional  bond  required  of  public  administrator,  see 
post  I  1727. 

As  to  bonds  of  executors  and  administrators,  and  liability 
thereon,  see  1  CTkoreli*!!  New  Probate  I^aw  and  Praetlee,  409, 
434. 

As  to  bonds  to  be  recorded  by  the  clerk,  see  Kerr's  Cyc.  C. 
C.    P.    S  1387    and    note. 


8  1S90.  CONDITIONS  OF  BONBS.  The  bond  must  be  con- 
ditioned that  the  executor  or  administrator  shall  faithfully 
execute  the  duties  of  the  trust  aocordtng  to  law. 

Hlfvtoryi  Enacted  March  11,  1872,  founded  on  |  78  Probate  Act 
as  amended  1664,  Stats.  1868-4,  p.  S68»  I  6. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  para,  annotation. 
i'ode  aectlon. — 60  C.   594,   599    (applied). 

Probate  Act  8  78.-5  C.  437,  442  (applied):  25  C.  214,  222 
(applied). 

As  to  bonds  of  executors  and  administrators,  and  Hablllty 
thereon,  see  1  Chnrch'a  BTeir  Probate  La^iv  aad  Praetlee,  409. 
434. 

As  to  duty  of  trustee,  see  post  i§  1581  et  seq. 


§  1891.  SEPABATE  BONDS,  WHERE  MOBE  THAN  ONE 
ADMINISTBATOB.  When  two  or  more  persons  are  appointed 
executors  or  adminisrators,  the  superior  court,  or  a  Judge 
thereof,  must  require  and  take  a  separate  bond  from  each  of 
them. 

HiMtoryt  Enacted  March  11,  1872,  re-enactment  of  |  74  Pro- 
bate Act:  amended  April  16.  1880.  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  80. 

See  Kerr's  Cyc.  C  C  P.  for  .1  pars,  annotation. 

74  C.  199.  213.  15  P.  758,  762  (construed):  2  C.  A.  561.  564, 
S3   P.    1086   (applied — deficit   contribution). 

As  to  bonds  of  executors  and  administrators,  and  lial)ility 
thereon,  see  1  Chnrrh'n  ^'ew  Probate  IjBw  and  Practice,  409,  434. 
«  As  to  bonds  to  be  recorded  by  the  clerk,  see  Kerr's  Cyc.  C. 
C.  P.  f  1387  and  note. 
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§  1892.  SETEBAL  BECOYEBIES  MAT  BE  HAD  ON  SAME 
BOND.  The  bond  shall  not  be  void  upon  the  first  recoYery, 
but  may  be  sued  and  recovered  upon  from  time  to  time,  by 
any  person  aggrieved,  in  his  own  name,  until  the  whole 
penalty  is  exhausted. 

HUtorys  Enacted  March  11,  1872.  re-enactment  of  S  75  Pro- 
bate Act. 

§  189S.  BONDS,  AND  JUSTIFICATION  OF  SUBETIES  ON. 
MUST  BE  AFFBOYED.  In  all  cases  where  bonds  or  under- 
takings are  required  to  be  given,  under  this  title,  the  sureties 
must  Justify  thereon  in  the  same  manner  and  in  like  amounts 
as  required  by  section  ten  hundred  and  fifty-seven  of  this  code, 
and  the  certificate  thereof  must  be  attached  to  and  filed  and 
recorded  with  the  bond  or  undertaking.  All  such  bonds  and 
undertakings  must  be  approved  by  a  Judge  of  the  superior 
court  before  being  filed  or  recorded. 

HI»tonr>  Enacted  March  11.  1872.  founded  on  S  76  Probate 
Act  as  amended  1856  (Stats.  1855.  p.  300,  fi  3).  1861  (Stats.  1861. 
p.  633).  1862  (Stats.  1862,  p.  424),  and  1864  (Stats.  1868-4.  p.  371. 
i7);  amended  April  16.  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.). 
p.   81. 

As  to  approval  of  bonds  by  Judge  at  cbambors.  see  ante 
«  166. 

As  to  bonds  of  executors  and  administrators,  and  liability 
thereon,  see  1  Church'*  New  Probate  Law  and  Practice,  409, 
434. 

As  to  examination  of  sureties,  see  post  I  1394. 

As  to  release  of  sureties,  see  post  St  1403,  1404. 

S  1894.  CITATION  AND  BEQUIREMENTS  OF  JUDGE  ON 
DEFICIENT  BOND.  ADDITIONAL  SECURITY.  Before  the 
judge  approves  any  bond  required  under  this  title,  and  after 
its  approval,  he  may,  of  his  own  motion,  or  upon  the  motion 
of  any  person  interested  in  the  estate,  supported  by  affidavit 
that  the  sureties,  or  some  one  or  more  of  them,  are  not  worth 
as  much  as  they  have  Justified  to.  order  a  citation  to  issue 
requiring  such  sureties  to  appear  before  him  at  a  designated 
time  and  place,  to  be  examined  touching  their  property  and 
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its  value;  and  the  judge  must,  at  tbe  same  time,  canse  a 
notlee  to  be  issned  to  the  ezeeator  or  administrator  requiring 
his  appearance  on  the  return  of  the  citation;  and  on  its  return 
he  may  examine  the  sureties  and  such  witnesses  as  may  be 
produced,  touching  the  property  of  the  sureties  and  Its  value; 
and  if,  upon  such  examination,  he  is  satisfied  that  the  bond 
is  Insufficient,  he  must  require  sufficient  additional  security. 

History t  Enacted  March  11,  1872,  founded  on  i  76  Probate 
Act  as  amended  1865  (SUts.  1865,  p.  800.  |  3),  1861  (Stats.  1861, 
p.  6a3).  1862  (BUts.  1862,  p.  424),  and  1864  (State.  1868-4,  p.  871^ 
17);  amended  March  24,  1874,  Code  Amdts,  1873-4,  p.  369;  April 
16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  81. 

72  C.  21,  24,  18  P.  48,  49  (cited):  111  C.  154.  166,  43  P.  619 
(referred  to). 

Aa  to  bonds  of  executors  and  administrators,  and  liability 
thereon,  see  1  Ckurek'a  New  Pvol»Rte  Law  aad  Practice,  409,  434. 

As  to  citations,  contents  of,  issue  and  service  of,  see  post 
S  1704-1711. 

As  to  failure  to  grive  additional  security,  nee  post  X  1395. 

As  to  further  security  ordered  without  application,  see  post 
i  1402. 


1 1895.  BIGHT  CEASES,  WHEX  SUFFICIEITT  SEOUBITT 
NOT  GIYEN.  If  Bufflcient  security  is  not  given  within  the 
time  fixed  by  the  Judge*s  order,  the  right  of  such  executor  or 
administrator  to  the  administration  shall  cease,  and  the  per- 
son next  entitled  to  the  administration  on  the  estate,  who  will 
execute  a  sufficient  bond,  must  be  appointed  to  the  administra- 
tion. 

Hfaitoryt    Enacted   March    11.    1872,   founded  on   1 76   Probate 

Act  as  amended  1855  (Stats.  1855,  p.  300.  (3).  1861  (Stats.  1861. 
p.  683),  1862  (Stats.  1862,  p.  424),  and  1864,  Stats.  1868-4, 
p.   371,  S  7. 

See  "Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

Ill  C.  154.  157.  158.  43  P.  519  (construed):  47  P.  592.  593  (con- 
strued). 

As  .to  bonds  of  executors  and  admlnlHtrators,  and  liability 
thereon,  see  1  Cliureh*M  Se^  Probate  Iaiw  and  Practlve,  409.  434. 
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§  ISM.  WHEN  BOND  MAT  BE  DISPENSED  WITH.  When 
it  is  expressly  provided  in  the  will  that  no  bond  shall  be 
required  of  the  executor,  letters  testamentary  may  issue,  and 
sales  of  real  estate  be  made  and  oonflrmed  without  any  bond, 
unless  the  court,  for  good  cause,  require  one  to  be  executed; 
but  the  executor  may  at  any  time  afterward  (if  it  appear  from 
any  cause  necessary  or  proper)  be  required  to  file  a  bond,  as 
in  other  cases. 

HlatoiTi  Enacted  March  11,  1872,  re>enactment  of  f  77  Pro- 
bate Act  as  amended  1864  (Stats.  1869-4.  p.  369);  amended 
March   24,   1874,  Code  Amdta.   1873-4,  p.   360. 

53  C.   20    (applied). 

As  to  bonds  of  executors  and  administrators  and  liability 
thereon,  see  1  Church**  New  Probate  I«aw  and  Pradlire,  409  434. 

§1897.  PETITION  SHOWING  FAILING  SURETIES  AND 
ASKING  FOB  FUBTHEB  BONDS.  Any  person  interested  in 
an  estate  may,  by  verified  petition,  represent  to  the  superior 
court,  or  a  judge  thereof,  that  the  sureties  of  the  executor  or 
administrator  thereof  have  become,  or  are  becoming,  insolvent, 
or  that  they  have  removed,  or  are  about  to  remove,  from  the 
state,  or  that  from  any  other  cause  the  bond  is  insufficient,  and 
ask  that  further  security  be  required. 

HUtoryi  Enacted  March  11,  1872,  substantial  re-enactment 
of  S  78  Probate  Act;  amended  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.   pt.).  p.   81. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

Code  •e€>tloB. — 64  C.  35,  39,  30  P.  571  (construed):  68  C.  82. 
86.  8  P.  679  (applied):  146  C.  168.  171,  79  P.  866  (construed). 

Probate  Act  1 78. — 68  C.  82,  86,  8  P.  679  (power  of  court  as 
to  bonds). 

As  to  bonds  of  executors  and  administrators,  and  liability 
thereon,  see  1  Charcli*a  Probate  Law  and  Practlee,  409,  434. 

As  to  power  of  court  to  require  further  security,  see  post 
§i  1399.    1402. 

S1S98.  CITATION  TO  EXECUTOB,  £TC^  TO  SHOW 
CAUS£  AGAINST  SUCH  APPLICATION.  If  the  court,  or  a 
judge  thereof,  is  satisfied  that  the  matter  requires  investiga- 
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tlon,  a  eltetion  must  be  Issved  to  the  exeeator  or  administrator 
requiring  him  to  appear,  at  a  time  and  place  to  be  therein 
specified,  to  show  cause  why  he  should  not  give  further  se- 
curity. The  citation  must  be  served  personally  on  the  execu- 
tor or  administrator,  at  least  five  days  before  the  return  day. 
If  he  has  absconded^  or  cannot  be  found,  it  may  be  served  by 
leaving  a  copy  of  it  at  his  place  of  residence,  or  by  such  pub- 
lication as  the  court,  or  a  Judge  thereof  may  order. 

Wmioryt  Enacted  March  11,  1872,  re-enactment  of  879  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  81. 

C'«»de  Miction.— 64  C.  35,  39.  30  P.  571  (applied  with  58  1397. 
1399.  1400.  1401,  1402):  68  C.  82,  86.  8  P.  679  (applied);  72  C. 
21,  24,  13  P.  48,  49   (cited);   116  C.  443.   451,  48  P.  379   (cited). 

Probate  Act  $  79. — 68  C.  82,  86,  8  P.  679  (power  of  court  as  to 
bonds). 

As  to  bonds  of  executors  and  administrators,  and  liability 
thereon,  see  1  Cbureh*ii  New  Probate  ismw  and  Practice,  409,  434. 


§1999.    FURTHER  SECURITT  MAT  BE  ORDERED.    On 

the  return  of  the  citation,  or  at  such  other  time  as  the  Judge 
may  appoint,  he  must  proceed  to  hear  the  proofs  and  allega- 
tions of  the  parties.  If  it  satisfactorily  appears  that  the  se- 
curity is,  from  any  cause,  insufficient,  he  m^y  make  an  order 
requiring  the  executor  or  administrator  to  give  further  se- 
curity, or  to  file  a  new  bond  in  the  usual  form,  within  a  rea- 
sonable time,  not  less  than  Ave  days. 

Hintoryt  Enacted  Marcn  11,  1872,  re-enactment  of  f  80  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901.  Stats, 
and  Amdts.  1900-1,  p.  206,  act  held  unconstltutloaal,  see  history, 
I  5  ante. 

Co«e  Meettoii.— 64  C.  36.  39.  SO  P.  571  (applied  with  M  1397, 
13»8.  1400.  1401,  1402);  68  C.   82,  86.  8   P.  679    (applied). 

Probate  Act  180. — 68  C.  82.  86.  8  P.  679  (power  of  court  as  to 
bonds). 

As  to  bonds  of  executors  and  administrators,  and  liability 
thoreon,  see  1  Church's  IVew  Probate  fi»w  and  Practice,  409.  434. 

As  to  suspending  powers  of  executor  when  wasting  property. 
see  post  I  1401. 
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§  1400.  NEGLECTING  TO  OBEY  OBBEB.  If  the  executor 
or  administrator  neglects  to  comply  with  the  order  within  the 
time  prescribed,  the  judge  must,  by  order,  revoke  his  letters, 
and  his  authority  must  thereupon  cease. 

History t  Enacted  March  11,  1872,  re-enactment  of  §81  Pro- 
bate Act. 

Coilo  nectlon.— 6  4  C.  35,  39.  30  P.  571  (appllod  with  55  1397. 
1398.    1399.    1401,   1402). 

I'robute  Act  §81. — 68  C.  82.  86,  8  P.  G79  (power  of  court  as 
to    bonds). 

As  tu  bonds  of  executors  and  administrators,  and  liability 
tbereon,  see  1  Chnroh'M  New  Pr<»l»ate  Law  and  Practice,  409,  434. 

§1401.    SUSPENDING    POWEBS    OF    EXECUTOB,    ETC. 

When  a  petition  is  presented  praying  that  an  executor  or  ad- 
ministrator be  required  to  give  further  security,  or  to  give 
bond,  where,  by  the  terms  of  the  will  no  bond  was  originally 
required,  and  it  is  alleged,  on  oath  that  the  executor  or  admin- 
istrator is  wasting  the  property  of  the  estate,  the  judge  may, 
by  order,  suspend  his  powers  until  the  matter  can  be  heard 
and  determined. 

History  I  Enacted  March  11,  1872,  re-enactment  of  |  82  Pro- 
bate Act. 

Sec  Kerr's  Cyc>  C.  C.  P.  for  2  pars,  annotation. 
53  C.  20    (construed):   64  C.  85,  89,  30  P.  571    (applied). 
As    to    bonds   of   executors   and    administrators,   and    liability 
tlieroon,  see  I  Church'N  New  Probate  Law  and  Practice.  409.  434. 


§  1402.  FURTHER  SECURITY  ORDERED  WITHOUT  AP- 
PLICATION  OF  PARTY  IN  INTEREST.  When  it  comes  to 
his  knowledge  that  the  bond  of  any  executor  or  administrator 
is  from  any  cause  Insufiicient,  the  judge,  without  any  applica- 
tion, must  cause  him  to  be  cJted  to  appear  and  show  cause  why 
he  should  not  give  further  security,  and  must  proceed  thereon 
as  upon  the  application  of  any  person  interested. 

History  I  Enacted  March  11,  1872,  re-enactment  of  I  83  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  81. 
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64  C.  35,  89,  30  P.  571  (applied — administrator's  bond,  liabil- 
ity on  sureties  on);  116  C.  443,  451,  48  P.  379  (cited);  127  C. 
659.  662,  60  P.  428  (cited):  146  C.  168,  171,  79  P.  866  (construed 
with   11897  ante). 

As  to  bonds  of  executors  and  administrators,  and  liability 
thereon,  see  1  Charcli'a  New  Probate  Lstt  and  Practice,  409,  434. 


§  1408.  RELEASE  OF  SURETIES.  When  a  surety  of  any 
executor  or  administrator  desires  to  be  released  from  respon- 
sibility on  account  of  future  acts,  he  may  make  application  to 
the  superior  court,  or  a  judge  thereof,  for  relief.  The  court  or 
Judge  iiiii8t  cause  a  citation  to  the  executor  or  administrator 
to  be  issued,  and  served  personally,  requiring  him  to  appear 
at  a  time  and  place,  to  be  therein  specified,  and  to  give  other 
security.  If  he  has  absconded,  left,  or  removed  from  the  state, 
or  if  he  cannot  be  found,  after  due  diligence  and  inquiry,  ser- 
vice may  be  made  as  provided  in  section  one  thousand  three 
hundred  and  ninety-eight. 

Hlntoryt  Enacted  March  11,  1872,  substantial  re-enactment  of 
184  Probate  Act  as  amended  1861  (Stats.  1861,  p.  634,  {26; 
amended  April  16.  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  82. 

St*e  Kerr's  Cyc.  C.  C.  P.   for  4  pars,  annotation. 

64  C.  35,  40,  30  P.  .571  (construed):  72  C.  21.  24.  13  P.  4S,  49 
(cited);  107  C.  210.  213.  40  P.  333  (construed):  116  C.  443.  451, 
48  P.  879  (cited):  146  C.  168,  170,  171.  79  P.  866  (construed  with 
i  1548   of  the  C.  C). 

As  to  bonds  of  executors  and  administrators,  and  liability 
thereon,  see  1  Oharch'M  New  Probate  Ijuw  and  Praetlce,  409,  434. 


S  MW.  NEW  SURETIES.  If  new  sureties  be  given  to  the 
satisfaction  of  the  judge,  he  may  thereupon  make  an  order 
that  the  sureties  who  applied  for  relief  shall  not  be  liable  on 
their  bond  for  any  subsequent  act,  default,  or  misconduct  of 
the  executor  or  administrator. 

HIatory-i  Enacted  March  11,  1872,  re-enactment  of  |  85  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  20S,  act  held  unconstitutional,  see 
Ittstory,   9  5  ante. 
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107  C.  210.  213.  40  P.  333  (construed  with  f  1403  ante). 

As  to  bonds  of  executors  and  administrators,  and  liability 
thereon,  see  1  Church**  New  Probate  Imw  and  Practice,  409.  432. 

As  to  forfeiture  of  letters  upon  neglect  to  grive  new  sureties, 
see  post  f 1405. 

§  1405.  NEGLECT  TO  GIYE  NEW  SURETIES  FORFEITS 
LETTERS.  If  the  executor  or  administrator  neglects  or  re- 
fuses to  give  new  sureties,  to  the  satisfaction  of  the  judge,  on 
the  return  of  the  citation,  or  within  such  reasonable  time  as 
the  Judge  shall  allow,  unless  the  surety  making  the  application 
shall  consent  to  a  longer  extension  of  time,  the  court  or  Judge 
must,  by  order,  revoke  his  letters. 

Htatonri  Enacted  March  11.  1872.  re-enactment  of  f  86  Pro- 
bate Act  as  amended  1861  (Stats.  1861.  p.  634.  S  27);  amended  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1. 
p.  205,  act  held  unconstitutional,  see  history.  |  5  ante. 

As  to  bonds  of  executors  and  administrators,  and  liability 
tliereon,  8<^e  1  Church**  New  Probute  I^aw  and  Practice,  409,  434. 

As  to  suspension  upon  failure  to  give  bond. — ^See  Kerr's  Cyc. 
C.  C.   P.  fi  1395   and  note  par.   S. 

§  1406.    APPLICATION  TO  BE  DETERMINED  ANT  TL¥E. 

The  applications  authorized  by  the  nine  preceding  sections  of 
this  chapter  may  be  heard  and  determined  at  any  time.  All 
orders  made  therein  must  be  entered  upon  the  minutes  of  the 
court. 

Hintoryi  Enacted  March  11,  1872,  re-enactment  of  |  87  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.). 
p.  82;  repealed  by  Code  Commission,  Act  March  8,  1901.  Stats, 
and  Amdts.  1900-1,  p.  205.  act  held  unconstitutional,  see  history. 
$  5  ante. 

8  1407.  LIABILITY  ON  BOND.  The  liability  of  principal 
and  sureties  upon  the  bond  of  any  executor,  administrator,  or 
guardian,  is  In  all  cases  to  pay  in  the  kind  of  money  or  cur- 
rency in  which  the  prlncii)al  is  legally  liable. 

HUtoryt    Enacted  March   24,  1874.  Code  Amdts.  1873-4,  p.  361. 
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ARTICLE  VII. 

SPECIAL     ADMINISTRATORS     AND     THEIR     POWERS     AND 

DUTIES. 

S 1411.  Special    administrator,    when   appointed. 

I  1412.  Special  letters  may  issue  at  any  time. 

i  1413.  Preference  driven  to  persons  entitled  to  letters. 

f  1414.  Special  administrator  to  erive  bond  and  take  oath. 

I  1415.  Duties  of  special  administrator. 

{1416.  When    letters    testamentary    or    of    administration    are 

granted,  special  administrator's  powers  cease, 

f  1417.  Special  administrator  to  render  account. 

i  1411.    SPECIAL  ADMIKISTBATOB,  WHEN  APPOINTED. 

When  there  is  [1]  delay  in  granting:  letters  testamentary  or  of 
administration  from  any  canse,  or  [8]  when  duoh  letters  are 
granted  irregularly^  or  [t]  no  sufficient  bond  is  filed  as  re- 
quired, or  [4]  when  no  application  Is  made  for  such  letters,  or 
[6]  when  an  executor  or  administrator  [a]  dies,  or  [bj  is  sus- 
pended, or  [c]  removed,  the  superior  court,  or  a  Judge  thereof, 
must  appoint  a  special  administrator  to  collect  and  take 
charge  of  the  estate  of  decedent  in  whatever  county  or  coun- 
ties the  same  may  be  found,  and  to  exercise  such  other  powers 
as  may  be  necessary  for  the  preservation  of  the  estate;  or  he 
may  direct  the  public  administrator  of  his  county  to  take 
charge  of  the  estate. 

Hlntoryi  Enacted  March  11.  1872,  founded  on  11 88,  96,  282 
Probate  Act  as  amended  May  20,  1861,  State.  1861,  p.  652; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  88. 

See  Kerr's  Cyc.  C.  C.  P.  for  18  pars,  annotation. 

Code  MTctloB. — 70  C.  343,  344,  11  P.  651,  652  (construed  with 
ifi  1350.  1352  ante,  fif  1486.  1437,  1438  post):  86  C.  7*2,  73,  24  P. 
846  (construed);  94  C.  566,  568.  29  P.  1108  (dangrer  of  1o.ss  to 
estate  may  be  avoided  by  appointment  of  spt^cial  adminis- 
trator); 98  C.  63.  66,  32  P.  811  (cited):  106  C.  427.  432.  39  P. 
805  (cited):  111  C.  154.  158.  43  P.  519  (applied):  142  C.  116.  117. 
118.  75  P.  662  (construed);  142  C.  429.  483.  76  P.  39  (cited): 
1  C.  A.' 488,  485,  82  P.  688  (cited);  3  C.  A.  304,  806.  85  P.  133 
(construed   and  applied   with    H  1622-1627    post). 
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Probiite  Act  «  88.— 5  C.  437,  448  (applied);  7  C.  215,  281  (con- 
strued); 22  C.  51,  67.  83  A.  D.  49  (no  notice  necessary  on  appli- 
cation  for  special   letters). 

Ah  to  appointm(>nt  of  special  administrator  or  executor  on 
resignation  of  executor  or  administrator,  see  Kerr's  Cyc.  C.  C. 
P.   I  1427  and  note. 

As  to  duties  and"  powers  of  special  administrator,  see  Kerr's 
Cyc.  C.  C.  P.  §  1415  and  note  pars.   6-12. 

As  to  order  appointing^  special  administrator,  unappealable, 
see   post   f  1413. 

As  to  special  administrators,  see  1  Chnrch'ig  New  Probute 
liAw  and  Practice,  453.   460. 


§  1412.    SPECIAL  LETTERS  MAT  ISSUE  AT  AJTT  TIME. 

The  appointment  may  be  made  at  any  time,  and  without  notice, 
and  must  be  made  by  entry  upon  the  minutes  of  the  court, 
specifying  the  powers  to  be  exercised  by  the  administrator. 
Upon  gaeh  order  beins  estervd,  and  after  the  person  appointed 
has  giv^n  bond,  the  clerk  must  Issue  letters  of  administration 
to  such  person  in  conformity  with  the  order. 

Hliitoryi  Enacted  March  11,  1872,  re-enactment  of  |  89  Pro- 
bate Act;  amended  ^prll  16,  1880,  Code  Amdts.  1880  (O.  C.  P.  pt.), 
p.  82;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdt.s.  1900-1,  p.  205,  act  held  unconstitutional,  see  history,  8  5 
ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

C^ode  Mcctlon. — 78  C.  300.  301,  20  P.  863.  864  (construed);  1  C. 
A.  483,  485,  82  P.  688  (construed  witli  |1411  ante);  7  C.  A.  1. 
r>,  93  P.  297,  298    (special  administrator's  right  to  appeal). 

Probate  Act  |  80. — 22  C.  61,  67   (applied). 

As  to  account  of  special  administrator,  see  Kerr's  Cyc.  C.  C. 
P.  I  1417  and  note. 

As  to  appeal,  none  from  order  appointing  special  adminis- 
trator, see  post  §  1413. 

As  to  appointment  of  special  administrator  or  executor  on 
resignation  of  executor  or  administrator,  see  Kerr's  Cyc.  C.  C. 
P.   S  1427  and  note. 

As  to  bond  and  oath  of  special  administrator,  see  post  I  1414. 

As  to  duties  of  special  administrator,  see  Kerr's  Cyc.  C.  C. 
P.    I  1415    and    note. 

As  to  power  of  Judge  in  chambers  to  appoint  special  admin- 
istrator, see  ante  |  166. 

As  to  special  adminLstrators,  see  J  rhiircli*n  New  Probate  Law 
and   Practice,   453,   460-467. 
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§  1418.  PBEFEBENCE  OIYEN  TO  PEBSOXS  ENTITLED 
TO  LETTEBS.  In  making  the  appointment  of  a  special  ad- 
ministrator, the  court  or  judge  must  give  preference  to  the 
person  entitled  to  letters  testamentary,  or  of  administration, 
but  no  appeal  must  be  allowed  from  the  appointment. 

HUtoryt  Enacted  March  11,  1872,  re-enactment  of  I  90  Pro- 
bate Act;  amended  April  16.  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  82. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

Code  Nectlon.— 73  C.  202,  203.  14  P.  677  (con.strued  with  S  963 
subd.  3  ante);  142  C.  429,  432,  433,  76  P.  39   (cited). 

Probate  Act  190. — 97  C.  568,  570  (erroneously  cited  for  5  190 
of  Practice  Act),  82  P.  597,  598  (correct  citation). 

As  to  persons  entitled  to  letters,  see  Kerr's  Cyc.  C  C.  P. 
I  1365   et   seq.   and   notes. 

As  to  special  administrators,  see  1  Chiircli*M  New  Probate  Imw 
and  Practice,  453.   460-467. 

1 1414.  SPECIAL  ADMINISTRATOR  TO  GIVE  BOND  AND 
TAKE  OATH.  Before  any  letters  issue  to  any  special  admin- 
istrator, he  must  give  bond  in  such  sum  as  the  court  or  judge 
may  direct,  with  sureties  to  the  satisfaction  of  the  court  or 
judge  conditioned  for  the  faithful  performance  of  his  duties; 
and  he  must  talce  the  usual  oath,  and  have  the  same  indorsed 
on  his  letters. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  {  91  Pro- 
bate Act,  adding  last  clause;  amended  April  16,  1880,  Code 
Amdts.  1880   (C.  C.  P.  pt.),  p.  82. 

As  to  oath  and  bond  of  administrator,  si'e  Kerr's  Cyc.  C  C. 
P.    H  1387-1407   and   notes. 

As  to  special  administrators,  seo  1  Chiiroh*!*  New  Probate 
Law  aad  Practice,  453.  460-467. 

§1416.    DUTIES    OF    SPECIAL    ADMINISTRATOR.    The 

speeial  administrator  must  collect  and  preserve  for  the  execu- 
tor or  administrator,  all  the  goods,  chattels,  debts,  and  effects 
of  the  decedent,  all  incomes,  rents,  issues,  and  profits,  claims, 
and  demands  of  the  estate;  must  take  the  charge  and  man- 
agement ofy  and  enter  upon,  and  preserve  from  damage,  waste, 
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and  Injury,  the  real  estate,  and  for  any  such  and  all  neces- 
sary purposes  may  commence  and  maintain  or  defend  suits 
and  other  legal  proceedings  as  an  administrator;  he  nay  sell 
such  perishable  property  as  the  court  may  order  to  be  sold, 
and  exercise  such  other  powers  as  are  conferred  upon  him 
by  his  appointment,  but  in  no  case  is  he  liable  to  an  action 
by  any  creditor  on  a  claim  against  the  decedent. 

HUtoryt  Enacted  March  11,  1872,  re-enactment  of  |  92  Pro- 
bate Act  as  amended  May  20,  1861.  Stats.  1861.  p.  634.  { 28; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  83:  by 
Code  Commission,  Act  March  8,  1900,  Stats,  and  Amdts.  1900-1, 
p.  205,  act  held  unconstitutional,  see  history,  f  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation. 

Code  NeottoB. — 50  C.  299.  302  (construed):  69  C.  239.  IMO.  10 
P.  335  (cited  as  to  duties  of  public  administrator):  106  C.  427. 
431.   432.  433,  39  P.  805   (construed). 

Pr<»bate  Act  8  92.-7  C.   215.  232.  68  A.   D.   237    (applied). 

As  to  cessation  of  powers  of  special  administrator,  see  post 
f  H16. 

A.s  to  special  administrators,  see  I  Church*!!  New  Probate 
liiiw  and  Practice.   453.   460-467. 

U416.  lYHEN  LETTERS  TESTAMENTARY  OR  OF  AD- 
MINISTRATION  ARE  GRANTED,  SPECIAL  ADMINISTR.V- 
TOR'S  POWERS  CEASE,  When  letters  testamentary  or  of 
administration  on  the  estate  of  the  decedent  have  been  granted, 
the  x>owers  of  the  special  administrator  cease,  and  he  must 
forthwith  deliver  to  the  executor  or  administrator  all  the 
property  and  effects  of  the  decedent  in  his  hands;  and  the 
executor  or  administrator  may  prosecute  to  final  judgment 
any  suit  commenced  by  the  special  administrator. 

Hlntoryt  Enacted  March  11,  1872,  re-enactment  of  §98  Pro- 
bate Act. 

142  C.   429.  433.   76   P.   39   (cit^d). 

As  to  special  administrators,  see  I  Chnrch'N  Npv«*  Probate  ij«w 
and  Practice.  4.53.   460-467. 

§1417.  SPECIAL  ADMINISTRATOR  TO  RENDER  AC 
COUNT.    The  special  administrator  must  render  an  aoooant, 
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on  oath,  of  his  proceedings  in  a  like  manner  as  other  admin- 
istrators are  required  to  do.  He  is  entitled  to  a  reiMonaMe 
compensation  for  his  services,  to  be  fixed  by  the  court  at  the 
time  of  the  settlement  of  his  final  account. 

History:  Enacted  March  11,  1872,  re-enactment  of  1 94  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  206,  act  held  unconstitutional,  see  history. 
S  5  ante:  amended  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  323, 
Kerr's  Stats,  and  Amdts.   1906-7,  p.  494. 

See  Kerr*s  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

69   C.    239.    241.    10   P.    335    (applied). 

As  to  account  of  administrator,  see  Kerr's  Cyc.  C.  C.  P. 
S  1622   et   aeq.   and   notes. 

As  to  special  administrators,  see  1  Chiir€h*M  New  Probote  fiii'w 
and   Practice,   453,   460-467. 


ARTICLE  Vin. 

WILLS     FOUND     AFTER     LETTERS     OF     ADMINISTRATION 
GRANTED.    AND   MISCELLANEOUS   PROVISIONS. 

§1423.  On  proof  of  will,  after  grant  of  letters  of  administra- 
tion, letters  revoked. 

I  1424.     Power  of  executor  in  such  a  case. 

I  1425.  Remaining  administrator  or  executor  to  continue  when 
his  colleagues  are  disqualified. 

I  1426.     Who   to  act  when  all  acting  are  Incompetent. 

{  1427.  Executor  or  administrator  may  resign,  when.  Court  to 
appoint  successor.     Liability  of  outgoer. 

11428.  All  acts  of  executor,  etc.,  valid  until  his  power  Is  re- 
voked. 

f  1429.     Transcript  of  court  minutes  to  be  evidence. 

§  142S.  ON  PBOOlf  OF  WILL,  AFTEB  GRANT  OF  LET. 
TEB6  OF  ADMINISTRATION,  LETTERS  REYOKED.  Upon 
tlie  admiBaion  to  probate  of  a  will  after  a  grant  of  letters  of 
administration  on  the  ground  of  intestacy,  or  upon  the  admis- 
sion to  probate  of  a  later  will  than  the  one  before  admitted 
to  probate,  the  pre-existing  gmnt  of  letters  testamentary  or  of 
administration  roust  be  revoked,  and  the  administrator  or 
executor  whose  grant  of  authority  is  thus  terminated  must 
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render  an  account  of  hie  administration  within  such  time  as 
the  court  may  direct. 

Hlatorys  Enacted  March  11,  1872,  re-enactment  of  S  98  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  206,  act  held  unconstitutional,  see 
history,  S  5  ante;  amended  March  16,  1907,  Stats,  and  Amdts. 
1907,  p.  323.  Kerr's  Stats,  and  Amdts.  1906-7,  p.  494. 

Rpo  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

49   C.   497.   505    (construed). 

As  to  account  and  settlement  by  executors  and  adminis- 
trators, see  Kerr's  Cyc.  C.  C.  P.  §  1622  et  seq.  and  notes. 

As  to  Incapacity  of  representative  to  act.  see  1  Church's  New 
Probiite  Law  and  Practice,  468,  473.  474. 

As  to  power  of  executor  or  administrator  with  the  will  an- 
nexed,  see  post   S  1424. 

As  to  rendering-  account  after  revocation  of  letters,  see  Kerr's 
Cyc.  C.  C.  P.  11  1628,  1630  and  notes. 

§  1424.    POWER  OF  EXECUTOR  I.\  SUCH  A  CASE.     In 

such  case,  the  executor  or  the  administrator  with  the  will 
annexed  is  entitled  to  demand,  sue  for,  recover,  and  collect 
all  the  rights,  goods,  chattels,  debts,  and  effects  of  the  dece- 
dent remaining  un administered,  and  may  prosecute  to  final 
judgment  any  suit  commenced  by  the  administrator  before 
the  revocation  of  his  letters  of  administration. 

Hlstoryt  Enacted  March  11,  1872,  re-enactment  of  |  99  Pro- 
bate Act. 

$142&  REMAINING  ADMINISTRATOR  OR  EXECUTOR 
TO  CONTINUE  WHEN  HIS  COLLEAGUES  ARE  DISQUALI- 
FIED.  In  case  any  one  of  several  executors  or  administrators, 
to  whom  letters  are  granted,  [1]  dies,  [2]  becomes  lunatic,  [S] 
is  convicted  of  an  infamous  crime,  or  [4]  otherwise  becomes 
incapable  of  executing  the  trust;  or  In  case  flie  letters  testa* 
mentary  or  of  administration  are  revoked  or  annulled,  with 
respect  to  any  one  executor  or  administrator,  the  remaining 
executor  or  administrator  must  proceed  to  complete  the  exe- 
cution of  the  will  or  administration. 

History  I  Enacted  March  11,  1872,  re-enactment  of  {  96  Pro- 
bate Act. 
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See  Kerr's  Cyc.  C.  C.  P.  for  5  pars*  annotation. 

Code  aectloB — 68  C.  281,  283.  9  P.  164,  166  (construed  with 
11426  post):  99  C.  216.  218.  33  P.  841,  842  (construed  with  {  1426 
post);  108  C.  484,  41  P.  486,  39  P.  30   (applied). 

Probate  Aet  S  M.— 20  C.   288,  298.  311    (cited). 

As  to  co-executors,  see  Kerr's  Cyc.  C.  C.  P.  |'1855  and  note. 

As  to  Incapacity  of  representative  to  act,  see  1  Char«li*B  Ne^r 
Probate  Law  and  Praetlce,  468,  473,  474. 

As  to  who  tu  act  wlien  all  actinff  are  infoinpet«*nt,  see  post 
11426. 


S  1426.  IVHO  TO  ACT  WHEN  ALL  ACTUTe  ARE  INGOM- 
PETENT.  If  all  such  executors  or  administrators  die  or 
become  incapable,  or  the  power  and  authority  of  all  of  them 
is  revoked,  the  court  must  issue  letters  of  administration, 
with  the  will  annexed  or  otherwise,  to  the  widow  or  next  of 
kin,  or  others,  in  the  same  order  and  manner  as  is  directed 
in  relation  to  original  letters  of  almlnistration.  The  admin- 
istrators 80  appointed  must  give  bond  in  the  like  penalty, 
with  like  sureties  and  conditions,  as  hereinbefore  required  of 
administrators,  and  shall  have  the  like  power  and  authority. 

Hlatoryi  Bnacted  March  11,  1872,  re-enactment  of  1 97  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (O.  C.  P.  pt.), 
p.  88;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  206,  act  held  unconstitutional,  see  history,  I  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

Code  section. — 68  C.  281,  283,  9  P.  164,  166  (construed  with 
I  1425  ante);  99  C.  216.  218,  33  P.  841,  842  (applied— Insanity  of 
representative);  108  C.  484,  488,  41  P.  486,  39  P.  30,  31  (applied); 
112  C.  14,  16,  44  P.  332  (cited);  1  C.  A.  657.  658,  82  P.  1066 
(administrator  with  will  annexed,  how  to  be  appointed.  84  P. 
460  ante). 

Probate  Act   197.-32   C.   437,   441    (applied). 

As  to  administrator  with   the  will  annexed,  see  ante  S  1356. 

As  to  Incapacity  of  representative  to  act,  see  1  Chareh*n  Ne^v 
Probate  Law  and  Practice,  468,  473,  474. 

As  to  oath  and  bond  of  executors  and  administrators,  see 
Kerr's  Cyc.  C.  C.   P.  ||  1387-1407  and   notes. 

As  to  order  of  persons  entitled  to  administer,  see  Kerr's  Cyc. 
C.  C.  P.   {  1365   et  seq.   and  notes. 

As  to  power  and  authority  of  executors  and  administrators, 
see  Kerr's  Cyc.  C.  C.  P.  SI  1581  et  seq.  and  notes. 
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§  1427.  EXECUTOR  OB  ADMIiriSTBATOB  MAT  RESIGN, 
WHEN.  COURT  TO  APPOINT  SUCCESSOR.  Any  executor 
or  administrator  may,  at  any  time,  by  writing,  filed  in  the 
superior  court,  resign  his  appointment,  having .  first  settled 
his  accounts  and  delivered  up  all  the  estate  to  the  person 
whom  the  court  shall  appoint  to  receive  the  same.  If,  how- 
ever, by  reason  of  any  delays  in  such  settlement  and  de- 
livery up  of  the  estate,  or  for  any  other  cause,  the  circum- 
stances of  the  estate  or  the  rights  of  those  interested  therein 
require  it,  the  court  may,  at  any  time  before  settlement  of 
accounts  and  delivering  up  of  the  estate  is  completed,  revoke 
the  letters  of  such  executor  or  administrator,  and  appoint  In 
his  stead  an  administrator,  either  special  or  general,  in  the 
same  manner  as  is  directed  in  relation  to  original  letters  of 
administration. 

The  liability  of  the  outfroing  executor  or  administrator  or 

of  the  sureties  on  his  bond,  shall  not  be  in  any  manner  dis- 
charged, released,  or  affected  by  such  appointment  or  resig- 
nation. 

Hlstoryi  Enacted  March  11.  1872.  founded  on  i  100  Probate 
Act;  amended  April  16,  1880.  Code  Amdts.  1880  (C.  C.  P.  pt.). 
p.  83. 

S»'e  Kerr's  Cyc.  C.  C,   P.  for  13  pars,  annotation. 

Code  nectlon. — 70  C.  339,  342,  11  P.  650,  651  ft  onstruod) ;  74 
C.  536,  537.  5  A.  S.  466,  16  P.  321  (construed);  78  C.  581,  584. 
21  P.  426  (construed);  80  C.  8,  16,  21  P.  1127,  1130  (construed): 
99  C.  216,  218.  33  P.  841  (construed  with  $1425  ante);  127  C. 
450.   452,   59   P.   783    (cited). 

Probate  Act  I  100. — 10  C.  110,  116,  70  A.  D.  707  (construed); 
20  C.   288,  310   (construed);  28  C.   182,  186   (construed). 

As  to  incapacity  of  representative  to  act,  see  1  Clinrch'ii  New 
Probate  Law  a  ad  Practice,  468,  473,  474. 


§  1428.  ALL  ACTS  OF  EXECUTOR,  ETC.,  TALID  UNTIL 
HIS  POWER  IS  REVOKED.  All  acts  of  an  executor  or  ad- 
ministrator, as  such,  before  the  revocation  of  his  letters  testa- 
mentary or  of  administration,  are  as  valid,  to  all  Intents  and 
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purposes,  as  if  such  executor  or  administrator  had  continued 
lawfully  to  execute  the  duties  of  his  trust. 

History >  EJnacted  March  11,  1872,  re-enactment  of  |  101  Pro- 
bate Act. 

See  Korr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

Code  aectlon. — 50  C.  388,  399,  19  A.  H.  656  (construed);  73 
C.  459.  463,  14  P.  302,  15  P.  64  (construed). 

Prolbate  Act  JlOl.— 20  C.  288.  311  (construed):  28  C.  182.  187 
(construed). 

As  to  actions  by  administrators  or  executors,  see  Kerr's  Cyc. 
C.  C.  P.  S  1582  and  note. 

As  to  acts  of  a  portion  of  executors  valid,  .see  Kerr's  C^yc. 
C.  C.  P.  I  1S55  and  note. 

As  to  authority  of  administrator  limited  by  the  Jurisdiction 
of  the   government,  see   post   f  1913. 

As  to  authority  of  administrator  with  the  will  annexed,  see 
ante    S  1S66. 

As  to  authority  of  an  executor  to  appoint  an  executor.  Invalid, 
see  Kerr's  Cyc.  C.  C.  I  1372. 

As  to  cessation  of  power  of  administrator  to  act  when  will 
of  decedent  proved  and  allowed,  see  ante  S  1424. 

Ab  to  conveyance  by  executor  or  administrator  upon  peti- 
tion, see  post  i 1600. 

As  to  duties  and  powers  of  executor  or  administrator  as  to 
contracts  of  decedent,  see  Kerr's  Cyc.  C.  C.  P.  ||1565-ir)68  and 
notes. 

As  to  executor  de  son  tort,  see  12  L.  187. 

As  to  inability  of  executor  to  act  until  qualified,  see  Kerr's 
Cyc.  C.  C.   f  1373  and  note. 

As  to  Incapacity  of  representative  to  act,  see  1  Ohnreh'fi  New 
Prolbate  ii«w  and  Practice,  468,  478.  474. 

As  to  Instruction  by  equity  as  to  duties  of  executors  and 
administrators,    see   9   L.   244. 

As  to  liability  as  executor  de  son  tort,  see  17  A.  D.  561:  85 
A.  D.  423. 

As  to  liability  of  administrator,  see  Kerr's  Cyc.  C.  C.  P. 
9t  1612,  1614,   1615,   1649,  1650  and  notes. 

As  to  possession  of  administrator  or  executor  possession  of 
heirs  or  devisees,  see  Kerr's  Cyc.  C.  C.  P.  SS  1452,  1581  and  notes. 

As  to  powers  and  duties  of  executors  or  administrators,  see 
Kerr's  Cyc.  C.  C.  P.  If  1581  et  seq.  and  notes. 

As  to  power  of  executor  or  administrator  to  compound  with 
debtor,  see  Kerr's  Cyc.  C.  C.  P.  §1588  and  note. 

As  to  rierht  of  executor  or  administrator  as  airainst  surviving: 
partner  in  real  estate,  see  28  L.  186. 

Kerr's  C.  C.  P.— 66  1041 
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As  to  rierht  of  executor  or  administrator  to  appeal  as  party 
agrsrrieved,  see  13  L.  745. 

As  to  sale  of  choses  In  action,  see  12  L.  498. 

As  to  substitution  of  administrator  in  place  of  deceased  as  a 
party  to  an  action,  see  Kerr's  Cyc.  C.  C.  P.  |  885  and  note. 

As  to  suing:  as  "administrator,"  see  note  15  L«.  850. 

As  to  suspending  powers  of  executor  when  further  security 
required,  see  ante   H  1401. 

As  to  validity  of  acts  of  executors  and  administrators  when 
Judj^nicnt  or  order  of  appointment  rever.nnd  on  appeal,  see  ante 
i  966. 

$  1429.  TRANSCBIPT  OF  COUBT  MINUTES  TO  BE  EYI- 
D£NC£«  A  transcript  from  the  minutes  of  the  court,  show- 
ing the  appointment  of  any  person  as  executor  or  adminis- 
trator, together  with  the  certificate  of  the  clerk,  under  his 
hand  and  the  seal  of  his  court,  that  such  person  has  given 
bond  and  been  qualified,  and  that  letters  testamentary  or  of 
administration  have  been  issued  to  him  and  have  not  been 
revoked,  shall  have  the  same  effect  in  evidence  as  the  letters 
themselves. 

History  I  Enacted  March  11,  1872,  re-enactment  of  i  102  Pro- 
bate Act. 

As  to  incapacity  of  representative  to  act,  see  1  Church*ii  New 
Pr(»btite  Law  and  Practice,  468,  473,  474. 

As  to  letters  and  bonds  to  be  recorded,  see  ante  §  13t47. 


ARTICLE    IX. 

DISQUALIFICATION   OF   JUDGES   AND   TRANSFERS  OF   AD- 
MI  NXSTRATIONa 

I  1430.     When  Judere  not  to  act. 

i  1431.     Transfer  of  probate  matters   to  adjoining:  county. 

I  1432.     Transfer  not  to  change  right  to  administer.     Retrans- 

fer,  how  made. 
S  14  33.     When   proceedings   to   be  returned   to  original  court. 

ill4»0.  WHEN  JUDOE  NOT  TO  ACT.  No  will  shall  be 
admitted  to  probate,  or  letters  testamentary  or  of  administra- 
tion granted,  before  any  judge  who  is  Interested  as  next  of 
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kin  to  the  decedent,  or  as  a  legatee  or  devisee  under  the  will, 
or  when  he  is  named  as  executor  or  trustee  in  the  will,  or 
is  a  witness  thereto,  or  is  in  any  other  manner  interested  or 
disqualified  from  acting. 

HIatoryt  Enacted  March  11,  1872,  re-enactment  of  f  103  Pro- 
bate Act  as  amended  April  4.  1864,  Stats.  1863-4,  p.  369,  8  9; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.>,  p.  83. 

As  to  appointment  void  because  granted  by  a  judge  disquali- 
fied to  act.  see  81  A.  S.  543. 

As  to  disqualification  of  judj?e  and  transfer  of  proceedings, 
see  1  Church**  New  Probate  Law  and  Prneiiee,  175,  4^0. 

As  to  disqualification  of  judge  to  sit  or  act,  see  ante  8  966. 


§148L  TBAIHSFEB  OF  PROBATE  MATTEB8  TO  AD- 
JOIIflNe  COUNTY.  When  a  petition  is  filed  in  the  superior 
court,  praying  for  admission  to  probate  of  a  will,  or  for  grant- 
ing letters  testamentary  or  of  administration,  or  when  pro* 
ceedings  are  pending  in  the  superior  court  for  the  settlement 
of  an  estate,  and  there  is  no  judge  of  said  court  qualified  to 
act,  an  order  must  be  made  transferring  the  proceedings  to 
the  superior  court  of  an  adjoining  county,  and  the  clerk  of 
the  court  ordering  the  transfer  must  transmit  to  the  clerk 
of  the  court  to  which  the  proceedings  are  ordered  to  be  trans- 
ferred a  certified  copy  of  the  order  and  all  papers  on  file  in 
his  office  in  the  proceedings; 

[Authority  of  court  to  which  transferred]  and  thereafter  the 
court  to  which  the  proceeding  is  transferred  shall  exercise 
the  same  authority  and  Jurisdiction  over  the  estate,  and  all 
matters  relating  to  the  administration  thereof,  as  if  it  had 
original  jurisdiction  of  the  estate; 

[When  case  shall  not  be  transferred]  provided,  there  shall 
not  be  any  necessity  for  transferring  such  proceedings,  or 
any  of  them,  when  a  judge  of  some  other  county  qualified  to 
act  attends  at  the  request  of  the  judge  of  the  county  where 
such  proceedings  are  pending,  to  hold  court,  to  conduct  and 
to  try  such  proceedings;  and  such  judge  when  so  called  upon 
to  preside,  shall  exercise  the  same  jurisdiction  over  any  pro- 
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ceeding  in  the  estate  as  is  exercised  in  other  cases  under 
like  circumstances. 

HIatorjri  Enacted  March  11,  1872,  re-enactment  of  {104  Pro- 
bate Act  as  amended  March  20,  1866.  Stats.  1865-6,  p.  828.  il; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  84; 
March  31,  1891,  State,  and  Amdts.  1891,  p  435;  by  Code  Commis- 
sion. Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  206,  act 
Iield  unconstitutional,  see  history.  |  6  ante;  amended  March  16, 
1907.  Stats,  and  Amdts.  1907.  p.  324.  Kerr's  Stats,  and  Amdts. 
1906-7.   p.    494. 

§  1432.  TRANSFER  NOT  TO  CHANGE  RIGHT  TO  ADMIN- 
ISTER.  RE-TRANSFER,  HOW  MADE.  The  transfer  of  a 
proceeding  from  one  court  to  another  as  provided  for  in  the 
preceding  section,  shall  not  affect  the  right  of  any  person 
to  letters  testamentary  or  of  administration  on  the  estate 
transferred,  but  the  same  persons  are  entitled  to  letters  tes- 
tamentary or  of  administration  on  the  estate,  In  the  order 
hereinbefore  provided.  If,  before  the  administration  is  closed 
of  any  estate  so  transferred  as  herein  provided,  another  per- 
son is  elected  or  appointed,  and  qualified  as  judge  of  the 
court  wherein  such  proceeding  was  originally  commenced, 
who  is  not  disqualified  to  act  in  the  settlement  of  the  estate, 
and  the  causes  for  which  the  proceeding  was  transferred  no 
longer  exist,  any  person  interested  in  the  estate  may  have 
the  proceeding  returned  to  the  court  from  which  it  was  origi- 
nally transferred,  by  filing  a  petition  setting  forth  these  facts, 
and  moving  the  court  therefor. 

HIiitoiTi  Einacted  March  11,  1872;  amended  April  16,  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  84;  by  Code  Commission,  Act 
March  8,  1901.  Stats,  and  Amdts.  1900-1.  p  207,  act  held  unconsti- 
tutional, see  history,  i  5  ante:  amended  March  16,  1907,  Stats, 
and  Amdts.  1907,  p.  324,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  495. 

n4«l.  1¥H£N  PROCEEDINGS  TO  BE  RETURNED  TO 
ORIGINAL  COURT.  On  hearing  the  motion,  if  the  facts  re- 
quired by  the  preceding  section  to  be  set  out  in  the  petition 
are  satisfactorily  shown,  and  it  further  appears  to  the  court 
that  the  convenience  of  parties  interested  would  be  promoted 
by  such  change,  the  Judge  must  make  an  order  transferring 
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the  proceeding  back  to  the  court  where  it  was  originally  eom- 
menced ;  and  the  clerk  of  the  court  ordering  the  transfer  must 
transmit  to  the  clerk  of  the  court  in  which  the  proceeding 
was  originally  commenced,  a  certified  copy  of  the  order,  and 
all  the  original  papers  on  file  in  his  office  in  the  proceeding; 
and  the  court  where  the  proceeding  was  originally  commenced 
shall  thereafter  have  jurisdiction  and  power  to  make  all 
necessary  orders  and  decrees  to  close  up  the  administration 
of  the  estate. 

HfatoiTi    Enacted    March    11,    1872;    amended   April    16,    1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  84. 


ARTICLE    X. 
REMOVALS  AND  SUSPENSIONS  IN  CERTAIN  CASES. 

11436.  Suspension  of  powers  of  executor. 

i  1437.  Revocation   of  letters,  when. 

f  1438.  Any  party  Interested  may  appear  on  hearing. 

i  1439.  Notice  to  absconding  executors  and  administrators. 

S  1440.  May  compel  attendance. 

1 1486.  BUSPEVSIOA  0¥  POWEBS  OF  EXECUTOK.  When- 
ever  a  Judge  of  a  superior  court  has  reason  to  believe  [1] 
from  his  own  knowledge,  or  [2]  from  credible  information, 
that  any  executor  or  administrator  has  [1]  wasted,  [2]  em- 
bezzled, or  [S]  mismanaged,  or  [4]  is  about  to  waste  or 
embezzle  the  property  of  the  estate  committed  to  his  charge, 
or  [&]  has  committed,  or  [6]  is  about  to  commit  a  fraud  upon 
the  efSt^te,  or  [7]  is  incompetent  to  act,  or  [8]  has  permanently 
removed  from  the  state,  or  [9]  has  wrongfully  neglected  the 
estate,  or  [10]  has  long  neglected  to  perform  any  act  as  such 
executor  or  administrator,  he  must,  by  an  order  entered  upon 
the  minutes  of  the  court,  direct  such  executor  or  administra- 
tor to  be  cited  to  appeAr  and  show  cause  why  his  letters 
should  not  be  revoked,  and  may  also  suspend  the  powers 
of  such  executor  or  administrator,  until  the  matter  is  in- 
vestigated. 
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Mimioryt  Bnacted  March  11,  1872»  re-enactment  of  §281  Pro- 
bate Act  as  amended  May  20,  1S61,  Stats.  1861,  p.  651,  {100; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  84; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  207,  act  held  unconstitutional,  see  history,  f6  ante: 
amended  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  326,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  495. 

Soe  Kerr's  Cyc.  C.  C.  P.  for  21  pars,  annotation. 

Code  iie«tlon. — 61  C.  151,  154  (construed  with  §1440  post):  70 
C.  343,  344,  11  P.  651,  652  (construed  with  H  1350.  1352,  1411  ante, 
and  §11437,  1438  post);  83  C.  583.  586,  23  P.  794,  795  (cited):  88 
C.  302,  313,  26  P.  178,  682  (construed);  99  C.  216.  221,  S8  P.  841, 
843  (referred  to):  122  C.  379,  381,  382.  383  55  P.  136  (applied 
with  5S1437,  1438,  1439,  1440  post):  125  C.  302,  305,  308.  57  P. 
1010  (cited);  135  C.  194,  195,  67  P.  123  (applied);  137  C.  474,  475, 
70  P.   455    (construed). 

Probate  Act  1 281.— 6  C.  667,  669  (construed);  20  C.  288,  311 
(construed). 

As  to  accounting  by  executor  or  administrator  without  revo- 
cation of  lottera.  scm-  Korr's  Cyc.  C.  C.  P.  U  1628-1630  and  notes. 

As  to  misconduct  of  executor,  see  Kerr's  Cyc.  C.  C.  P.  SI  1450, 
1451,  1627,  1630  and  notes. 

As  to  removal,  see  Kerr's  Cyc.  C.  C.  P.  |§  1383  et  seq.  and 
notes. 

As  to  removal,  suspon.slon,  and  resignation  of  executors  or 
administrators,  see  1  Church's  New  Probote  liaw  and  Practice. 
481.   489-500. 

As  to  revocation  of  letters  for  neg'lect  of  administrator,  see 
Kerr's  Cyc.  C.  C.  P.  f  1450  and  note. 

As  to  revocation  of  letters  of  administrator,  see  ante  |  1383. 

As  to  suspension  of  executor  or  administrator  upon  charge 
of  waste,  see  ante  |  1401. 

As  to  suspension  of  powers  of  executors  or  administrators  by 
Judge  at  chambers,  see  Kerr's  Cyc.  C.  C.  P.  $  166  and  note. 

§1487.  BETOCATIOir  OF  JL£TT£BS»  TVHEir.  If  the  execu- 
tor or  administrator  fails  to  appear  in  obedience  to  the  cita- 
tion, or,  if  he  appears,  and  the  court  is  satisfied  from  the 
evidence,  that  there  exists  cause  for  his  removal,  his  letters 
must  he  revoked. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  {  283  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  207,  act  held  unconstitutional,  see 
history,  S  5  ante;  amended  March  16,  1907,  Stats,  and  Amdts. 
1907,   p.   325,  Kerr's  Stats,   and   Amdts.   1906-7,  p.   495. 
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See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

Code  Nectlon. — 70  C.  343,  344,  11  P.  651.  652  (construed  with 
18  1316,  1348.  1350,  1352,  1411,  1436  anto.  |  1438  post);  83  C.  583, 
586.  23  P.  794,  795  (cited);  122  C.  379,  881,  382,  55  P.  136  (applied 
with  §1436  ante  and  $§1438,  1439.  1440  post):  125  C.  302,  305, 
308,   57  P.  1010   (construed); 

Probate  Act  1 283.— 6  C.  666,  669    (applied). 

As  to  removal,  suspension,  and  resignation  of  executors  or 
administrators,  see  1  C'lmrehV  New  Probate   Law  and  Praetlee« 

481.  489-600. 


§1488.  AHI  PABTY  IMT£££ST£D  MAT  AFPEAB  ON 
HEARING.  At  the  hearing,  any  person  interested  in  the 
estate  may  appear  and  file  his  allegations  in  writing,  show- 
ing that  the  executor  or  administrator  should  be  removed;  to 
which  the  executor  or  administrator  may  demur  or  answer, 
as  hereinbefore  provided.  The  issues  raised  must  be  heard 
and  determined  by  the  court. 

History t  Enacted  March  11,  1872,  substantial  re-enactment  of 
I  284  Probate  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

70  C.  343,  344,  11  P.  651,  652  (construed  with  |9  1346  and  1347 
ante);  83  C.  583.  586.  23  P.  794,  795  (cited);  122  C.  379,  381.  55  P. 
136  (applied  with  U  1436  and  1437  ante  and  if  1439  and  1440 
post);  125  C.  302,  305,  308,  57  P.  1010  (construed);  66  P.  175,  176 
(cited  as  to  determination  of  Issues). 

As  to  removal,  suspension,  and  resignation  of  executors  or 
administrators,  see  1  Chureh'n  New  Probate  Law  aad  Fraetlee* 
481,  489-500. 

S  14S9.  NOTICE  TO  ABSCONDING  EXECUTORS  AND  AD- 
MINISTBATOBS.  If  the  executor  or  administrator  has  ab- 
sconded or  conceals  himself,  or  has  removed  or  absented  him- 
self from  the  state,  notice  may  be  given  him  of  the  pendency 
of  the  proceedings  by  publication,  in  such  manner  as  the  court 
may  direct,  and  the  court  may  proceed  upon  such  notice  as 
if  the  citation  had  been  personally  served. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  I  286  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  662,  I  102. 
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83  C.  583,  586.  23  P.  794,  796  (cited);  122  C.  379.  381,  65  P.  136 
(applied  with  S§  1436,  1437  and  1438  ante  and  §  1440  post). 

Aa  to  removal,  suspension,  and  resignation  of  executors  or 
administrators,  see  1   Church's  ^>w  Probate  Law  and  Practice, 

481,   489-500. 

As  to  revocation  of  autliority  of  executor  or  administrator 
residing:  out  of  county  when  absconding:  or  concealingr  himself, 
see  post  S  1630. 


§  1440.  MAY  COMPEL  ATTENDANCE.  In  the  proceedings 
authorized  by  the  preceding  sections  of  this  article,  for  the 
removal  of  an  executor  or  administrator,  the  court  may  com- 
pel his  attendance  by  attachment,  and  may  compel  him  to 
answer  questions,  on  oath,  touching  his  administration,  and, 
upon  his  refusal  so  to  do,  may  commit  him  until  he  obey,  or 
may  revoke  his  letters,  or  both. 

History t  Enacted  March  11,  1872,  re-enactment  of  {286  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  652,  |  103. 

61  C.  151,  154  (construed  with  §1436  ante):  83  C.  583,  586,  23 
P.  794.  795  (cited);  122  C.  379,  381,  55  P.  136  (applied  with 
II  1436,   1437,  1438,  1439). 

As  to  attachment  for  not  obeying  citation,  see  post  f  1627. 

As  to  contempt  for  failing  to  obey  citation,  see  Kerr's  Cyc. 
C.  i\  P.  §  1209  subd.  5  and  note. 

As  to  removal,  suspension,  and  resigrnatinn  of  executors  or 
administrators,  see  1  Ohiireh*N  New  Probate  Imw  and  Praetter. 
481.    489-500. 
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CHAPTER  IV. 

OF   THE  INVENTORY  AND  COLLECTION  OF  THE   EFFECTS 

OF    DECEDENTS. 

Article  L     Inventory,  Appraisement,  and  Possession   of  Estate, 
ii  1448-1454. 
n.     Embezzlement  and  Surrender  of  Property  of  Estate. 
If  1468-1461. 


ARTICLE    I. 

INVENTORY,    APPRAISEMENT.    AND    POSSESSION    OF    ES- 
TATE. 

i  1443.     Inventory   to   be    returned,    including:   the   homestead. 

I  1444.     Appraisement  and  pay  of  appraisers. 

f  1445.     Oath  of  appraisers.     Inventory,  how  made. 

f  1446.  Inventory  to  account  for  moneys.  If  all  money,  no 
appraisement   necessary. 

I  1447.     Effect  of  namingr  a  debtor  executor. 

f  1448.     Discharge  or  bequest  of  debt  aeralnst  executor. 

f  1449.     To  make  oath   to  Inventory. 

I  1450.     Letters  may  be  revoked  for  neglect  of  administrator. 

f  1461.     Inventory  of  after-discovered  property. 

i  1452.  Administrator  and  executor  to  possess  all  real  and  per- 
sonal  estate. 

{1458.  Executor  or  administrator  to  deliver  real  estate  to 
heirs  or  devisees,  when. 

i  1454.     Surviving  heirs  may  collect  money  deposited  in   bank. 

il44S.  INYEMTOBI  TO  B£  RETURNED,  INCLUDING 
THE  HOMESTEAD.  Every  executor  or  administrator  must 
make  and  return  to  the  court,  within  three  months  after  his 
appointment,  a  true  Inventory  and  appraisement  of  all  the 
estate  of  the  decedent,  including  the  homestead,  if  any.  which 
has  come  to  his  possession  or  knowledge. 

Btotoryt  Enacted  March  11,  1872.  re-enactment  of  i  105  Pro- 
bate Act:  amended  April  16.  1880.  Code  Amdts.  1880  (C.  C.  P.  pt). 
p.  85;  by  Code  Commission,  Act  March  8.  1901.  Stats,  and  Amdts. 
1900-1,  p.  207.  act  held  unconstitutional,  see  history,  i  5  ante. 
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See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

Code  Metlom.— 86  C.  306,  310,  24  P.  1034  (cited);  100  C.  158. 
168,  34  P.  667,  668  (referred  to);  111  C.  432.  434,  44  P.  165 
(referred  to);  111  C.  457,  458,  44  P.  161  (applied):  112  C.  387.  395. 
44  P.  734  (cited):  119  C.  470,  477,  51  P.  952,  39  L.  686  (referred 
to). 

Probate  Act  |  105. — 43  C.  543,  549   (referred  to). 

As  to  appraisement  of  homestead,  see  Kerr's  Cyc.  C.  C.  P. 
S  1476  et  seq.  and  notes. 

As  to  effect  of  decedents — inventory,  appraisements,  and  pos- 
session of  estates,  see  1  Churcli*«  Nei^*  Probate  Law  and  Prac- 
tice, 501,  516-535. 

As  to  inventory  of  after-discovered  property,  see  Kerr's  Cyc. 
C.  C.  P.  §  1451  and  note. 

§1444.    APPRAISEMENT  AND  PAT  OF  APPBAISEBS.    To 

make  the  appraisement,  the  court,  or  a  Judge  thereof,  must 
appoint  three  disinterested  persons  (any  two  of  them  may 
act),  who  are  entitled  to  receive  a  reasonable  compensation 
for  their  services,  not  to  exceed  $5.00  per  day,  to  be  allowed 
\\  by  the  court  or  Judge;  provided  that  where  it  appears  by  the 
^  affidavit  of  the  administrator  or  executor  that,  in  his  Judg- 
ment, the  estate  is  worth  less  than  one  thousand  five  hun- 
dred dollars,  the  court  may  appoint  one  appraiser  to  make 
the  appraisement  of  such  estate.  The  appraisers  or  appraiser 
must,  with  the  inventory,  file  a  verified  account  of  their 
or  his  services  and  disbursements.  If  any  part  of  the  es- 
tate is  in  any  other  county  than  that  in  which  letters  is- 
sued, an  appraiser  or  appraisers  thereof  may  be  appointed, 
either  by  the  court  or  Judge  having  Jurisdiction  of  the  estate, 
or  by  the  court  or  Judge  of  such  other  county,  on  request 
of  the  court  or  Judge  having  Jurisdiction.  No  clerk  or  deputy, 
nor  any  person  related  by  consanguinity  or  affinity  to  or 
connected  by  marriage  with,  or  being  a  partner  or  employee 
of  the  Judge  of  the  court,  shall  be  appointed  or  shall  be 
competent  to  act  as  appraiser  in  any  estate,  or  matter  or 
proceeding  pending  before  such  Judge  or  in  said  court. 

HiNtoryt  Enacted  Maroli  11,  1872,  re-enactment  of  §106  Pro- 
I>ate  Act:  amended  April  16,  1880.  Code  Amdts.  1880  (C.  C.  P. 
pt.>.  p.  85;  March  23,  1893,  Stats,  and  Amdts.  1898,  p.  186;  April 
21.   1909,  Stats,  and  Amdts.   1909,  ch.  679. 
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119  C.  470,  477,  51  P.  952,  39  L..  686   (referred  to). 

As  to  f'fCects  of  (loct'denta,  inventory,  appraiseiiii'nt.  and  p«)8- 
Kession  of  estate,  see  1  rburoli*N  I^iew  Trobnte  Law  and  Prac- 
tice, 501.  516<53r>. 


§144l».  OATH  OF  APFBA18EB8.  INYEJ^TOBY,  HOW 
MADE.  Before  proceeding  to  the  execution  of  their  duty,  the 
appraisers  must  take  and  subscribe  an  oath,  to  be  attached  to 
the  inventory,  that  they  will  truly,  honestly,  and  impartially 
appraise  the  property  exhibited  to  them,  according  to  the 
best  of  their  knowledge  and  ability.  They  must  then  pro- 
ceed to  estimate  and  appraise  the  property;  each  item  of  prop- 
erty must  be  set  down  separately,  with  the  value  thereof  In 
dollars  and  cents.  In  figures,  opposite  the  items  respectively. 

[ConteDts  of  liiTeiitorj.]  The  Inventory  must  contain  [1] 
all  the  estate  of  the  decedent,  real  and  personal,  [S]  a  state- 
ment of  all  debts,  bonds,  mortgages,  notes,  and  other  securi- 
ties for  the  payment  of  money  belonging  to  the  decedent,  [8] 
specifying  the  name  of  the  debtor  in  each  debt  or  security, 
[4]  the  date,  the  sum  originally  payable,  [5]  the  Indorsement 
thereon  (If  any),  with  their  dates,  and  [6]  the  sum  which,  in 
the  judgment  of  the  appraisers,  may  be  collected  on  each 
debt  or  security;  and  [7]  a  statement  of  the  Interest  of  the 
decedent  in  any  partnership  of  which  he  was  a  member,  to 
be  appraised  as  a  single  item.  The  Inveiitory  mvst  also 
show,  80  far  as  the  same  can  be  ascertained  by  the  executor 
or  administrator,  [8]  what  portion  of  the  property  Is  com- 
munity property,  and  [9]  what  portion  is  the  separate  prop- 
erty of  the  decedent. 

History t  Enacted  March  11,  1872,  re-enactment  of  I  107  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861.  p.  634,  f  SO; 
amended  by  Code  Commission,  Act  March  8,  1901,  StattB.  and 
Amdts.  1900-1,  p.  208,  act  held  unconstitutional,  see  history,  f  5 
ante;  amended  March  16,  1907,  Stats,  and  Amdts.  1907.  p.  826, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  495. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

58  C.  457.  516  (construed);  68  C.  395,  396,  9  P.  450  (referred 
to>:  29  P.  52,  53  (comment  on  flxing:  value  of  property);  119  C. 
470,  477,  51  P.  952,  39  L.  686   (referred  to). 
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As  to  appraisement  of  Interest  In  partnership,  see  Kerr's  Cyc. 
C.  C.  P.  i  1585  and  note. 

As  to  effects  of  decedents.  Inventory,  appraisement,  and  pos- 
session of  estati",  s«'e  1  C'hureh*M  New  Probate  l«iiw  and  Pra«»- 
tice,  501.  516-535. 

fl44«.  INVENTORY  TO  ACCOUNT  FOB  MONEYS.  IF 
ALL  MONEY,  NO  APPRAISEMENT  NECESSARY.  The  In- 
ventory must  also  contain  an  account  of  all  moneys  belong- 
ing: to  the  decedent  which  have  come  to  the  hands  of  the 
executor  or  administrator,  and  if  none,  the  fact  must  be  so 
stated  in  the  inventory.  If  the  whole  estate  consists  of  money, 
there  need  not  be  an  appraisement,  but  an  inventory  must 
be  made  and  returned  as  in  other  cases. 

Hliitoryt  Enacted  March  11,  1872,  re-enactment  of  i  108  Pro- 
bate Act  as  amended  April  2,  1866,  Stats.  1865-6,  p.  765»  {  3. 

See  Kerr*8  Cyc.  C  C.  P.  for  2  pars,  annotation. 

119  C.  470.  477.  51  P.  952,  39  U  686  (referred  to). 

As  to  effects  of  decedents,  inventory,  appraisement,  and  pos- 
Rj'S.slon  of  fstate.  see  1  Chiirrli*M  New  Probate  T^aw  aad  Prac- 
tice, 501.  516-635. 

§1447.  EFFECT  OF  NAMING  A  DEBTOB  EXECUTOR. 

The  naming  of  a  person  as  executor  does  not  thereby  dis* 
charge  him  from  any  just  claim  which  the  testator  has  against 
him,  but  the  claim  must  be  Inclnded  in  the  Inventory,  and 
the  executor  is  liable  for  the  same»  as  for  so  much  money  in 
his  hands,  when  the  debt  or  demand  becomes  due. 

HIstoryt  Enacted  March  11,  1872,  re-enactment  of  §109  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stat8.  and  Amdts.  1900-1,  p.  208,  act  held  unconstitutional,  see 
history,  {  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  18  pars,  annotation. 

Code  aectloa. — 105  C.  434.  445,  446.  39  P.  20  (construed);  125  C. 
242.  246,  248,  73  A.  S.  40.  57  P.  991  (construed);  133  C.  614,  615. 
65  P.  1077   (construed);  145  C.  228,  236,  78  P.  645  (referred  to). 

Probate  Act  1(216. — 30  O.  105.  113   (referred  to). 

As  to  effects  of  decedents,  inventory,  appraisement,  and  pos- 
session of  estate,  see  1  C'hiireh**  New  Probate  f^w  aad  Pmr- 
tice.  501,  516-535. 

As  to  non-application  of  section  to  administrators,  see  Kerr's 
Cyc.  C.  C.  P.  f  1388  par.  19. 
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§  1448.  DI8CHABGE  OR  BEQUEST  OF  DEBT  AGAINST 
EXECUTOB.  The  discharge  or  bequest  In  a  will,  of  any  debt 
or  demand  of  the  testator  against  the  executor  named,  or  any 
other  person,  is  not  valid  against  the  creditors  of  the  dece- 
dent, but  is  a  specific  bequest  of  the  debt  or  demand.  It  miist 
be  included  In  the  Inyentorj,  and,  if  necessary,  applied  in  the 
payment  of  the  debts.  If  not  necessary  for  that  purpose,  it 
must  be  paid  in  the  same  manner  and  proportion  as  other 
specific  legacies. 

HlAtam  Enacted  March  11,  1872,  re-enactment  of  |  110  Pro- 
bate Act. 

52  C.  568,  577  (referred  to);  8  P.  497,  499  (erroneously 'cited 
for  S 1498). 

As  to  effects  of  decedents.  Inventory,  appraisement,  and  pos- 
session of  estate,  see  1  Clmreli'*  Ncw^  Probate  I^air  and  Pme- 
tlce,  501,  516-535. 

§  1449.  TO  MAKE  OATH  TO  INTENTOBT.  The  inventory 
must  be  signed  by  the  appraisers,  and  the  executor  or  admin- 
istrator must  take  and  subscribe  an  oath  before  an  officer 
authorized  to  administer  oaths,  that  the  inventory  contains  a 
true  statement  of  all  the  estate  of  the  decedent  which  has 
come  to  his  knowledge  and  possession,  and  particularly  of 
all  money  belonging  to  the  decedent,  and  of  all  Just  claims  of 
the  decedent  against  the  affiant.  The  oath  must  be  Indorsed 
upon  or  annexed  to  the  Inventory. 

HIstoiTi  Enacted  March  11,  1872,  re-enactment  of  $  111  Pro- 
bate Act  as  amended  May  20,  1861.  Stats.  1861,  p.  635,  I  31. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

100  C.  158,  167,  168.  169,  34  P.  667  (applied);  100  C.  593,  598. 
600,  601,  602.  35  P.  341  (applied):  105  C  434,  446.  39  P.  20 
(referred  to). 

As  to  effects  of  decedents.  Inventory,  appraisement,  and  pos- 
session of  estate,  see  i  rhiireh*M  New  Probate  I«aw  and  Prae- 
tlce,  501,  516-585. 

1 1460.  LETTERS  MAT  BE  BEYOKEB  FOR  NEGLECT  OF 
ABlQIflSTBATOR.  If  an  executor  or  administrator  neglects 
or  refuses  to  return  the  inventory  within  the  time  prescribed. 
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or  within  such  further  time,  not  exceeding  two  months,  which 
the  court  or  Judge  shall,  for  reasonable  cause,  allow,  the 
court  may.  upon  notice,  revoke  the  letters  testamentary  or  of 
administration,  and  the  executor  or  administrator  is  liable  on 
his  bond  for  any  injury  to  the  estate,  or  any  person  interested 
therein,  arising  from  such  failure. 

Hlntoryi  Enacted  March  11,  1872,  re-enactment  of  §  112  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861.  p.  6S6,  I  82. 

St-e  Korr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

61  C.  151,  154  (referred  to);  106  C.  153,  165,  39  P.  523  (roferrod 
to):  HI  C.  432,  434.  44  P.  165   (construed). 

A%  to  effects  of  docedents,  inventorj',  appraisement,  and  pos- 
session of  estate,  see  1  C*hiireh*«  New  Probate  Law  and  Prae- 
Hce,  501,  516-535. 


§1451.  INTENTOBT  OF  AFTEB-DISCOYEBED  PROP- 
ERTT.  Whenever  property  not  mentioned  in  an  Inventory 
that  Is  made  and  filed,  comes  to  the  possession  or  knowledge 
of  an  executor  or  administrator,  he  must  cause  the  same  to 
be  appraised  In  the  manner  prescribed  in  this  article,  and  an 
Inventory  thereof  to  be  returned  within  two  months  after  the 
discovery;  and  the  making  of  such  inventory  may  be  enforced, 
after  notice,  by  attachment  or  removal  from  office. 

HiMtoryt  Enacted  March  11,  1872,  re-enactment  of  |  113  Pro- 
bate Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

5S  C.  457,  515,  516  (n-fcrred  to):  61  C.  151,  154  (refern-d  to): 
29  P.  52,  53   (conmient  on  fixing  value  of  property). 

As  to  effects  of  decedents.  Inventory,  appraisement,  and  pos- 
session of  estate,  see  1  I'hurch'M  Mew  Probate  I^aw  and  Prac- 
tice, 501.  516-535. 


S  1452.  ADMINISTRATOR  AND  £X]^CUTOR  TO  POSSESS 
ALL  REAL  AND  PERSONAL  ESTATE.  The  executor  or  ad- 
ministrator is  entitled  to  the  possession  of  all  the  real  and 
personal  estate  of  the  decedent,  and  to  receive  the  rents  and 
profits  of  the  real  estate  until  the  estate  is  settled  or  until 
delivered  over  by  the  order  of  the  court  to  the  heirs  or  devl- 
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sees;  and  mast  keep  In  good  tenantable  repair  all  houses, 
buildings  and  fixtures  thereon  which  are  under  his  control. 
[Ifoi  to  recoyer  from  heir,  when.]  After  the  expiration  of 
the  time  for  the  presentation  of  claims,  he  is  not  entitled 
to  recover  the  possession  of  any  property  of  the  estate  from 
any  heir,  who  has  succeeded  to  the  property  in  his  possession 
or  from  any  devisee,  or  legatee,  to  whom  the  property  has 
been  devised  or  bequeathed,  or  from  the  assignee  of  any  such 
heir,  devisee,  or  legatee,  unless  he  proves  that  the  same  is 
necessary  for  the  payment  of  debts  or  legacies,  or  of  expenses 
of  administration  already  accrued,  or  for  distribution  to  some 
other  heir,  devisee,  or  legatee  entitled  thereto. 

[Heirs  may  sue  to  recover  estate.]  The  heirs  or  devisees 
may  themselves,  or  Jointly  with  the  executor  or  administra^ 
tor,  maintain  an  action  for  the  possession  of  the  real  estate, 
or  for  the  purpose  of  quieting  title  to  the  same,  against  any 
one  except  the  executor  or  administrator;  but  this  section 
shall  not  be  so  construed  as  requiring  them  so  to  do. 

niMtory!  Enacted  March  11,  1872,  re-enactment  of  f  114  Pro- 
bate Act:  amended  April  16,  1880,  Code  Amdte.  1880  (C-  C.  P.  pt.), 
p.  85;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  208,  act  held  unconstitutional,  see  history,  S  5  ante; 
amended  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  826,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  496. 

See  Kerr's  Cyc.  C.  C.  P.  for  94  pars,  annotation. 

Code  iiectloii. — 52  C.  348,  350  (applied);  54  C.  121.  122  (con- 
strued); 57  C.  368,  387.  388  (construed);  57  C.  447,  459  (cited): 
61  C.  557.  600  (cited):  67  C.  325,  329,  7  P.  741  (referred  to):  69 
C.  155,  158.  10  P.  395,  397  (applied);  80  C.  257.  260.  22  P.  195.  196 
(applied);  81  C.  127,  130,  22  P.  398,  399  (referred  to):  83  C.  290. 
293.  23  P.  300,  301  (applied);  85  C.  155,  167.  24  P.  738.  711 
(applied);  91  C.  659.  662,  27  P.  1091.  1092  (referred  to);  27  P. 
651,  655.  32  P.  805  (referred  to):  98  C.  264.  266,  33  P.  nr. 
(applied);  100  C.  158,  168,  34  P.  667,  668  (referred  to):  105  C.  173 
183,  38  P.  715  (applied):  107  C.  587.  594,  40  P.  810  (referred  to): 
110  C.  494.  501.  12  P.  971  (applied);  110  <\  r>HS.  :,!',,  42  V.  1086 
(applied):  112  (\  387,  .^99.  II  P.  73  J  (nferred  to>:  126  C.  482. 
484,  5H  P.  908  (referred  to):  131  C.  667.  671.  63  P.  lOKO  (con- 
strued); 134  C.  82.  S3.  66  P.  74  (cited):  130  C.  31.  ;M.  «S  P.  :i27 
(construed);  136  C.  631,  GliT).  636.  69  P.  428  (sipplieMl):  137  C. 
172.  174,  69  P.  968   (applied):  137  C.  354,  355,   70   P.   459  (applied); 
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70  P.  1079,  1080  (what  functions  are  vested  In  executor);  143  C. 
265,  272,  76  P.  1020  (construed);  147  C.  554,  558,  82  P.  202  (con- 
strued); 152  C.  760,  763,  93  P.  1010  (passing  of  title  to  heirs  Is 
subject  to  administration);  2  C.  A.  470,  476,  84  P.  317  (cited  as 
to  testamentary  trustees);  84  F.  63,  65  (the  implication  is  that 
an  heir  or  devisee  shall  not  maintain  action  for  possession  of 
real  estate  of  decedent,  or  to  quiet  title  to  same,  agrainst 
executor  or  administrator). 

Probate    Act    |  114 20     C.     620,    627     (cited);      26    C.    119,    123 

(applied);  29  C.  359,  873  (referred  to);  29  C.  507,  514  (referred 
to);  31  C.  595,  604.  616,  618  (construed):  42  C.  462,  463  (con- 
strued); 57  C.  368,  387,  388  (construed). 

As  to  action  by  heir  to  recover  possession  of  property  before 
distribution  of  estate,  in  probate,  see  23  A.  D.  379. 

As  to  appointment  of  executors  and  administrators,  see  Kerr's 
Cyc.  C.  C.  P.  SS  1349  et  seq.  and  notes. 

As  to  collection  and  possession  of  assets  of  decedent,  see 
40  L.  33. 

As  to  devise  of  property,  rights,  and  title  of  devisees,  etc., 
see  Kerr's  Cyc.  C.  C.  f|  1317  et  seq.  and  notes. 

As  to  effect  of  conveyance  by  heir  upon  right  to  have  home- 
stead set  apart,  see  Kerr's  Cyc.  C.  C.  P.  $  1465  and  note. 

As  to  effects  of  decedents,  Inventory,  appraisement,  and  pos- 
session of  estate,  see  1  Church's  New  Frohatc  Law  and  Prac- 
tice, 501,  516-535. 

As  to  execution  and  revocation  of  wills,  see  Kerr's  Cyc,  C.  C. 
$S  1270  et  .seq.  and  notes. 

As  to  interest  In  partnership  property  and  settlement  of 
affairs  of  partnership,  see  Kerr's  Cyc.  C.  C.  P.  |  1585  and  note. 

As  to  marshaling  of  assets  for  payment  of  debts,  see  Kerr's 
Cyc.  C.  C.  II  1359  et  seq.  and  notes. 

As  to  necessity  of  administration  in  devolution  of  decedent's 
personalty,  see   15  L.   490. 

As  to  powers  and  duties  of  executors  and  administrators  and 
the  management  of  estates,  see  Kerr's  Cyc.  C.  C.  P.  fS  15S1  et 
seq.  and  notes. 

As  to  recovery  of  property  fraudulently  disposed  of  by 
deceased,  see  "Kc^rr's  Cyc.  C.  C.  P.  il  1589  and  note. 

As  to  right  of  action  In  executor,  see  post  9  1582. 

As  to  succession  and  rights  of  Inheritance,  see  Kerr's  Cyc. 
C.  C.  IS  1383  et  seq.  and  notes. 

§  1458.  EXECUTOR  OR  ADMINISTRATOR  TO  DEUYER 
REAL  ESTATE  TO  HEIRS  OR  DEYISEES,  WHEN.  Unless 
it  satisfactorily  appear  to  the  court  that  the  rents,  issues,  and 
profits  of  the  real  estate  for  a  longer  period  are  necesBary 

1056 


ch.IV,art.I.]      collecting  money  in  bank.  i  1454 

to  be  received  by  the  executor  or  administrator,  wherewith 
to  pay  the  debts  of  the  decedent,  or  that  it  will  probably  be 
necessary  to  sell  the  real  estate  for  the  payment  of  such 
debts,  the  court,  at  the  end  of  the  time  limited  for  the  pre- 
sentation of  claims  against  the  estate,  must  direct  the  execu- 
tor or  administrator  to  deliver  possession  of  all  the  real 
estate  to  the  heirs  at  law  or  devisees. 

HUtoryi  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  85. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

Code  sectloii.— 57  C.  447,  459  (cited);  85  C.  155.  167,  24  P.  738. 
741  (referred  to);  107  C.  587.  594,  40  P.  810  (referred  to):  136  C. 
416.  419,  69  P.  87   (referred  to). 

Probate  Art  I  114. — 29  C.  351.  372  (referred  to):  29  C.  507.  514 
(cited). 

As  to  effects  of  decedents,  inventory,  appraisement,  and  pos- 
session of  estate,  see  1  Ch«reb*M  IVew  Probate  I«aw  and  Prnc- 
tice,  501.  516-535. 

As  to  title  to  rents  of  property  of  deceased,  see  Kerr's  Cyc. 
C.  C.  P.  I  1452  and  note  pars.  72,  73. 

i  14M.  SUBYIYIJCG  UEIBS  MAY  COLLECT  MONEY  DE- 
POSITED IN  BANK.  The  surviving  [1]  husband,  or  wife  of 
any  deceased  person,  or,  if  no  husband  or  wife  is  living,  then 
[2]  the  children  of  such  decedent,  may,  without  procuring 
letters  of  administration,  collect  of  any  bank  any  sum  which 
said  deceased  may  have  left  on  deposit  in  such  bank  at  the 
time  of  his  or  her  death;  provided,  such  deposit  shall  not 
exceed  the  sum  of  five  hundred  dollars.  Any  bank,  upon  re- 
ceiving an  affidavit  stating  [1]  that  said  depositor  is  dead, 
and  [2]  that  affiant  is  the  surviving  husband  or  wife,  as  the 
case  may  be,  or  [3]  stating  that  decedent  left  no  husband  or 
wife,  and  that  affiant  is  or  affiants  are  the  children  of  said 
decedent,  and  [4]  that  the  whole  amount  that  decedent  left  on 
depOHit  in  any  and  all  bankM  of  deposit  in  this  state  does  not 
exceed  the  sum  of  five  hundred  dollars,  may  pay  to  said  affiant 
or  affiants  any  deposit  of  said  decedent,  if  the  same  does  not 
exceed  the  sum  of  five  hundred  dollars,  and  the  receipt  of 
such  affiant  is  sufficient  acquittance  therefor. 

HlNtoryi    Enacted    March    16,    1907,    Stats,    and    Amdts    1907, 
p.  327,  Kerr's  Stats,  and  Amdts.   1906-7,  p.  496. 
Kerr's  C.  C.  P.— 67  1057 
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83  C.  5S3.  586.  23  P.  794,  796  (cited);  122  C.  379,  381,  55  P.  136 
(applied  with  |§  1436.  1437  and  1438  ante  and  i  1440  post). 

As  to  removal,  suspension,  and  reslfirnation  of  executors  or 
administrators,  set;   t  Cliurcli*a  New  Probate  Law  aaa  Praetlce* 

481,   489-500. 

As  to  revocation  of  authority  of  executor  or  administrator 
residing  out  of  county  when  absconding  or  concealing  himself, 
see  post  f  1630. 


§  1440.  MAY  COMPEL  ATTENDANCE.  In  the  proceedings 
authorized  by  the  preceding  sections  of  this  article,  for  the 
removal  of  an  executor  or  administrator,  the  court  may  com- 
pel his  attendance  by  attachment,  and  may  compel  him  to 
answer  questions,  on  oath,  touching  his  administration,  and, 
upon  his  refusal  so  to  do,  may  commit  him  until  he  obey,  or 
may  revoke  his  letters,  or  both. 

HUtoryi  Enacted  March  11,  1872,  re-enactment  of  |  286  Pro- 
bate Act  as  amended  May  20.  1861,  Stats.  1861.  p.  652,  I  IDS. 

61  C.  151,  154  (construed  with  S  1436  ante);  83  C.  683.  586,  23 
P.  794.  795  (cited):  122  C.  379,  881,  55  P.  136  (applied  With 
U  1436.   1437,  1438,  1439). 

As  to  attachment  for  not  obeying  citation,  see  post  f  1627. 

As  to  contempt  for  failing  to  ohey  citation,  see  Kerr's  Cyc. 
0.  i\  P.  I  1209  subd.  6  and  note. 

As  to  removal,  suspension,  and  resignation  of  executors  or 
administrators,  see  1  Chiireh*M  New  Probate  Law  aad  Pra^tlee, 
481,    489-500. 


1048 


ch.IV,arU.]  inventory.  i  1443 


CHAPTER   IV. 

OF   THE  INVENTORY  AND  COLLECTION  OF  THE   EFFECTS 

OF    DECEDENTS. 

Article  L     Inventory,  Appraisement,  and  Possession   of  Estate, 
II  1443-1464. 
IL     Embezzlement  and  Surrender  of  Property  of  Estate, 
II  1468-1461. 


ARTICLE    I. 

INVENTORY,    APPRAISEMENT.    AND    POSSESSION    OF    ES- 
TATE. 

I  1443.     Inventory   to    be    returned,    including:   the   homestead. 

I  1444.     Appraisement  and  pay  of  appraisers. 

I  1445.     Oath  of  appraisers.     Inventory »  how  made. 

I  1446.  Inventory  to  account  for  moneys.  If  all  money,  no 
appraisement   necessary. 

I  1447.     Effect  of  naminsT  a  debtor  executor. 

1 144S.     DiacharRe  or  bequest  of  debt  agrainst  executor. 

I  1449.     To  make  oath  to  inventory. 

I  1460.     Letters   may  be   revoked  for  neglect  of  administrator. 

I  1451.     Inventory  of  after-discovered  property. 

I  1452.  Administrator  and  executor  to  possess  all  real  and  per- 
sonal  estate. 

1 1458.  Executor  or  administrator  to  deliver  real  estate  to 
heirs  or  devisees,  when. 

$1454.     Surviving  heirs  may   collect  money   deposited  In   bank. 

§1448.  INYJSNTOBY  TO  BE  RETURNED,  INCLUDING 
THE  HOMESTEAD*  Every  executor  or  administrator  must 
make  and  return  to  the  court,  within  three  months  after  his 
appointment,  a  true  Inventory  and  appraisement  of  all  the 
estate  of  the  decedent,  including  the  homestead,  if  any.  which 
has  come  to  his  possession  or  knowledge. 

Hlntoryi  Enacted  March  11,  1872,  re-enactment  of  |  105  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  85;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  207,  act  held  unconstitutional,  see  history,  {  5  ante. 
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warrant  for  that  purpose,  commit  him  to  the  county  Jail, 
there  to  remain  in  close  custody  until  he  submits  to  the  order 
of  the  court,  or  is  discharged  according  to  law. 

[Compelling  diMcloMiire  by  commitment.]  If,  upon  such 
examination,  it  appears  that  he  has  concealed,  embezzled, 
smuggled,  or  fraudulently  disposed  of  any  moneys,  goods,  or 
chattels  of  the  decedent,  or  that  he  has  in  his  possession  or 
knowledge  any  deeds,  conveyances,  bonds,  contracts,  or  other 
writings  containing  evidences  of  or  tending  to  disclose  the 
right,  title,  interest,  or  claim  of  the  decedent  to  any  real 
or  personal  estate,  claim,  or  demand,  or  any  lost  will  of  the 
decedent,  the  court  may  make  an  order  requiring  such  person 
to  disclose  his  knowledge  thereof  to  the  executor  or  admin- 
istrator, and  may  commit  him  to  the  county  jail,  there  to 
remain  until  the  order  is  complied  with,  or  he  is  discharged 
according  to  law; 

[Interrogatories  and  answerH  to  be  In  writing]  and  all  such 
interrogatories  and  answers  must  be  in  writing,  signed  by 
the  party  examined,  and  filed  in  the  court.  In  addition  to  the 
examination  of  the  party,  witnesses  may  be  produced  and 
examined  on  either  side. 

HlHtoryi   Enacted   March    11,    1872,   founded   on    f  118   Probate 

Act  as  amended  April  30.  1860,  Stats.  1860,  p.  357,  and  May  20, 
1861,  Stats.  1861.  p.  635,  8  33;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  360:  April  16.  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.).  p.  86:  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1.  p.  210.  act  held  unconstitutional,  see  history,  15 
ante:  amended  March  16.  1907,  Stats,  and  Amdts.  1907,  p.  828, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  497. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

Cofle  iieclloii.— 58  C.  387.  415  (referred  to);  61  C.  151,  154 
<cltt'd);  71  C,  269,  271.  272,  12  P.  118,  119  (construed):  94  C.  347. 
319,  29  P.  869,  870  (construed):  98  C.  642,  643.  33  P.  756  (referred 
to);  105  C.  600.  604,  605.  607.  608.  38  P.  965.  29  L.  811  (construed), 
613.  614.  618  (cited  in  dis.  op.),  167  U.  S.  175.  176,  42  L.  ed.  126 
(dismissed  for  want  of  jurisdiction). 

I*robnte  Act  S  IIH. — 105  O.  600.  607.  608.  38  P.  965.  29  U  811 
(construed).  167  U.  S.  17.1.  176,  42  L,.  ed.  126  (dismissed  for  want 
of  Jurisdiction). 
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As  to  contempts,  see  Kerr's  Cyc.  C.  C.  P.  IS  1209.  1219  and 
notes. 

As  to  embezzlement  of  property  of  estate,  see  1  Church**  Nevr 
Proh«t«  Law  and  Pmctl<*e,  536,  542-S44. 

§1461.  PERSONS  INTRUSTED  WITH  ESTATE  OF  DE- 
CEDENT MAY  BE  CITED  TO  ACCOUNT.  The  superior  court, 
or  a  Judge  thereof,  upon  the  complaint,  on  oath,  of  any  execu- 
tor or  administrator,  may  cite  any  person  who  has  been 
intrusted  with  any  part  of  the  estate  of  the  decedent,  to  appear 
before  such  court,  and  require  him  to  render  a  full  account, 
on  oath,  of  any  moneys,  goods,  chattels,  bonds,  accounts,  or 
other  property  or  papers  belonging  to  the  estate,  which  have 
come  to  his  possession  in  trust  for  the  executor  or  adminis- 
trator, and  of  his  proceedings  thereon;  and  if  the  person  so 
cited  refuses  to  appear  and  render  such  account,  the  court 
may  proceed  against  him  as  provided  in  the  preceding  sec- 
tion. 

HlBtoryt  Enacted  March  11,  1872,  re-enactment  of  {  119  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  87. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

Code  Mention. — 58  C.  387.  415  (referred  to);  61  C.  151,  164 
(referred  to);  71  C.  269.  271,  272,  12  P.  118,  119  (construed);  100 
C.  359,  364,  34  P.  820  (referred  to):  105  C.  600,  606,  608,  38  P. 
965.  29  L.  811  (construed);  116  C.  443.  451,  48  P.  379  (referred 
to);  105  C.  600,  606.  38  P.  965.  29  L.  811  (construed);  167  U.  S. 
17S,  176,  42  L.  ed.  126  (dismissed  for  want  of  Jurisdiction). 

Prohate  Aet  {  119.— 47  C.  168.  170  (referred  to):  57  C.  368.  388 
(referred  to):  105  C.  600,  607,  38  P.  965.  29  Li.  811  (referred  to). 
167  U.  S.  175,  176,  42  L.  ed.  126  (dismissed  for  want  of  Jurisdic- 
tion). 

As  to  embezzlement  of  property  of  estate,  see  Kerr's  Cyc.  C.  C. 
P.  H  1458.  1459,  1460  and  notes:  1  Chnreh^n  New  Probate  I«aw 
a»«  Practice,  536,  542-544. 
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CHAPTER    V. 

OF  THE  PROVISION  FOR  THE  SUPPORT  OF  THE  FAMILY, 

AND  OF  THE  HOMESTEAD. 

Article    I.     Of   the    Provision    for    the    Support   of    the    Family, 
IS  1464-1470. 
It     Of   the   Homestead,    §8  1474-1486. 


ARTICLE    I. 
OF  THE   PROVISION  FOR  THE  SUPPORT  OF  THE   FAMILY. 

S  1464.  Widow  and  minor  children  may  remain  In  decedent's 
house,  etc. 

i  1465.  All  property  exempt  from  execution  to  be  set  apart  for 
use  of  family. 

{  1465a.  Petition  to  set  aside  exempt  property.  Notice  of  hear- 
ing-, how   served  and   when. 

S  1466.     May  make  extra  allowance. 

I  1467.     Payment  of  allowance. 

S  1468.  Property  set  apart,  how  apportioned  between  widow 
and  children. 

S  1469.  Administration  when  estate  does  not  exceed  fifteen  hun- 
dred dollars. 

S  1470.  When  all  property  other  than  homestead  to  gro  to  chil- 
dren. 

§  1464.  WIDOW  AND  MIXOB  CHILDREN  MAT  REMAIN 
IN  DECEDENT'S  HOUSE,  ETC.  When  a  person  dies  leaving 
a  widow  or  minor  children,  the  widow  or  children,  until  let- 
ters are  granted  and  the  inventory  Is  returned,  are  entitled 
to  remalii  in  possession  of  the  homestead,  of  all  the  wearing 
apparel  of  the  family,  and  of  all  the  household  furniture  of 
the  decedent,  and  are  also  entitled  to  a  reasonable  provision 
for  their  support,  to  be  allowed  by  the  superior  court,  or  a 
Judge  thereof. 

HUtoryi  Enacted  March  11,  1872,  re-enactment  of  §  120  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt), 
p.  87;  by  Code  Commission,  Act  March  8.  1901,  Stats,  and  AmdtR. 
1900-1,  p  210,  act  held  unconstitutional,  see  history,  |5  ante. 
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See  Kerr'B  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

Code  wectlon. — 83  C.  322,  326,  23  P.  379,  380  (applied);  100  C. 
158,  170,  34  P.  667  (referred  to);  100  C.  593,  598,  35  P.  341  (con- 
strued); 106  C.  427,  430,  432,  39  P.  805  (referred  to);  (C.  Aug,  29, 
1895),  41  P.  700  (referred  to);  117  C.  509,  512,  49  P.  463  (con- 
strued); 119  C.  131.  137,  51  P.  44  (applied);  131  C.  1,  4.  63  P. 
81,  668  (referred  to);  140  C  141,  152,  73  P.  820  (referred  to):  152 
C.  274,  276,  92  P.  643  (not  unconstitutional  for  want  of  notice). 

Probate  Act      120. — 29  C.  507,  513   (construed). 
As  to  family  allowance,  see  1  Chnrcb's  New  Probate  l*aw  and 
Practice,  546,  563-587. 


§14«&  ALL  PBOPERTT  EXEMPT  FBOM  EXECUTION 
TO  BE  SET  APART  FOB  USE  OF  FAMILT.  Upon  the  re- 
turn of  the  inventory,  or  at  any  subsequent  time  during  the 
administration,  the  court  may  on  petition  therefor,  set  apart 
for  the  use  of  the  Bunriving  husband  or  wife,  or,  in  case  of 
his  or  her  death,  to  the  minor  children  of  the  decedent,  all 
the  property  exempt  from  execution,  including  the  homestead 
selected,  designated,  and  recorded;  provided  such  homestead 
was  selected  from  the  common  property,  or  from  the  separate 
property,  of  the  persons  selecting  or  joining  In  the  selection 
of  the  same.  If  none  has  been  selected,  designated,  and  re- 
corded, or  in  case  the  homestead  was  selected  by  the  survivor 
out  of  the  separate  property  of  the  decedent,  the  decedent  not 
having  joined  therein,  the  court  must  select,  designate  and 
set  apart,  and  cause  to  be  recorded,  a  homestead  for  the  use 
of  the  surviving  husband  or  wife  and  the  minor  children;  or 
if  there  be  no  surviving  husband  or  wife,  then  for  the  use  of 
the  minor  children,  in  the  manner  provided  in  article  two  of 
this  chapter,  out  of  the  common  property,  or  if  there  be  no 
common  property,  then  out  of  the  real  estate  belonging  to 
the  decedent. 

History  I  Enacted  March  11,  1872,  substantial  re-enactment 
of  1121  Probate  Act  as  amended  May  20.  1861,  Stats.  1861,  p. 
636.  «34;  April  2,  1866,  Stats.  1865-6,  p.  851,  §1;  March  16,  1868, 
Stats.  1867-8,  p.  172.  §1;  March  26,  1870,  Stats.  1869-70.  p.  400, 
II:  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.    87;    by    Code    Commission,    Act    March    8,    1901,    Stats,    and 
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Amdts.  1900-1,  p.  210,  act  held  unconstitutional,  see  history. 
S  5  ante;  amended  March  20,  1909,  Stats,  and  Amdts.  1909,  ch. 
369. 

See  Kerr's  Cyc.  C.  C.  P.  for  150  pars,  annotation. 

Code  nrctlon. — 47  C.  79,  80  (applied):  50  C.  589,  541.  542  (con- 
strued): 50  C.  544.  545.  546  (construed):  53  C.  716.  719  (applied): 
54  C.  223,  227  (referred  to):  57  C.  437.  443  (applied):  63  C.  36.  37 
(applied):  65  C.  84.  86,  87,  3  P.  96  (applied):  69  C.  244.  245,  10  P. 
412,  413  (referred  to):  69  C.  458,  460,  10  P.  671,  672  (applied):  72 
C.  591,  594,  597,  15  P.  769.  770,  771  (construed):  73  C.  583.  587, 
15,  P.  287.  289  (cited):  73  C.  590,  591.  15  P.  290,  291  (cited):  74  C. 
614.  616.  16  P.  509  (referred  to);  75  C.  379,  381,  17  P.  434.  435 
(referred  to);  76  C.  229,  18  P.  261,  262  (referred  to):  77  C.  642, 
644.  20  P.  150.  151  (applied);  78  C.  470.  476.  21  P.  116,  118 
(applied);  78  C.  483.  484.  21  P.  182  (setting:  apart  premises  pre- 
viously used  for  business  purposes):  80  C.  71,  72,  22  P.  79  (con- 
struction of  section  as  amended  In  1880):  80  C.  208,  210,  13  A.  S, 
116.  22  P.  141.  142  (construed):  81  C.  240.  244.  22  P.  655.  657 
(referred  to);  81  C.  579.  580.  581.  583.  22  P.  888  (construed):  82  C. 
7.  9.  22  P.  938.  939  (applied);  85  C.  71,  73.  75.  24  P.  594.  595 
(referred  to);  86  C.  151,  153.  154.  24  P.  850.  851  (construed):  93 
C.  614,  619,  29  P.  235,  236  (applied);  94  C.  334,  337.  339.  340.  29 
P.  714  (construed);  96  C.  433,  438.  31  P.  358  (applied):  98  C.  472. 
480.  33  P.  484  (referred  to);  99  C.  449.  460,  34  P.  77  (applied); 
100  C.  322.  324.  325.  38  A.  S.  296.  34  P.  722  (construed);  100  C. 
593.  597.  604.  35  P.  341  (applied);  (C.  March  29.  1894),  36  P.  389 
(construed):  104  C.  94,  100,  37  P.  894  (applied);  106  C.  427.  430, 
39  P^  805  (referred  to):  108  C.  463,  467.  38  P.  628,  41  P.  485  (con- 
strued): 108  C.  627,  855,  41  P.  772  (applied);  109  C.  523,  526,  42 
P.   155    (referred  to);   114  C.  73.  84,   45  P.   1023   (applied);   117  C. 

352,  354.  49  P.  211  (referred  to);  117  C.  509.  512,  49  P.  463 
(referred    to);    120    C.    421.    427.    52    P.    708    (referred    to);    121    C. 

353.  354.  53  P.  906  (applied):  121  C.  647.  653.  654,  54  P.  254 
(applied):  122  C.  329.  330,  54  P.  1109  (referred  to*:  122  C.  434, 
437.  438.  440,  55  P.  158  (applied);  123  C.  399.  401,  65  P.  1055  (con- 
strued); 128  C.  380,  383.  387.  57  P.  569  (referred  to),  60  P.  965 
(construed);  128  C.  672,  673,  61  P.  381  (construed):  131  C.  1.  4. 
63  P.  81,  668  (applied);  134  C.  96,  98.  66  P.  70  (referred  to):  139 
C.  71.  72.  72  P.  632  (cited):  139  C.  149,  150,  72  P.  909  (cited);  140 
C.  141,  152,  73  P.  820  (cited):  144  C.  144.  147.  77  P.  885  (applied): 
145  C.  42,  45.  78  P.  467  (applied):  145  C.  236.  238.  78  P.  643  (con- 
strued); 145  C.  400.  402,  78  P.  869  (construed):  145  C.  777.  778. 
781,  79  P.  534  (construed);  150  C.  425.  88  P.  1090  (motion  for  new 
trial  not  proper  procedure  after  order  of  family  allowance):  152 
C.  274.  276,  92  P.  643  (not  unconstitutional  for  want  of  notice); 
2  C.  A.  338,  339,  83  P.  814  (construed  with  other  sections);  2  C.  A. 
360,  362,  84  P.  354  (construed). 
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PMribate  A«t  1 121* — 29  C.  101«  103  (applied):  36  C.  810,  312.  313. 
314,  315  (construed);  35  C.  320,  324  (construed);  37  C.  176.  181 
(construed):  43  C.  640.  642  (construed);  45  C.  696.  698  (con- 
strued); 50  C.  539,  541  (construed). 

As  to  appointment  of  attorney  for  minors,  or  absent  heirs, 
devisees,  legatees,  or  creditors  on  application  to  set  apart 
homestead,  see  post  {  1718. 

As  to  effect  of  renting  rooms  on  homestead  character  of 
property,  see  12  L.  477. 

As  to  effect  of  use  of  portion  of  building'  for  business  pur- 
poses upon  homestead  character  of  property,  see  12  L.  477. 

As  to  encumbrances  on,  and  claims  stscured  by.  homesteads,  see 
Kerr's  Cyc.  C.  C.  P.  §  1475  and  note. 

As  to  entry  of  orders  and  decrees,  see  Kerr's  Cyc.  C.  C.  P. 
I  1704  and  note. 

As  to  family  allowance,  see  1  Church**  New  Probate  Law  and 
Pmctlcc,  546,  563-587. 

As  to  homesteads  in  general,  see  Kerr's  Cyc.  C  C.  ||  1237  et 
seq.  and  notes. 

As  to  mode  of  selection  of  homestead,  see  Kerr's  Cyc.  C.  C. 
fl  1262  et  seq.  and  notes. 

As  to  new  trials  and  appeals  in  probate  matters,  see  Kerr's 
Cyc.  C.  C.  P.  I  1714  and  part  11  of  this  code. 

As  to  property  exempt  from  execution,  see  Kerr's  Cyc.  C.  C.  P. 
t  690  and  note. 

As  to  recording  decree  setting  apart  homestead,  see  Kerr's 
Cyc.  C.  C.  P.  if  1486,  1706,  1719  and  notes. 

As  to  recording  order  setting  apart  homestead,  see  post  |  1706. 

As  to  rules  of  practice  generally  in  probate  matters,  see 
Kerr's  Cyc.  C.  C.  P.  I  1713,  and  part  II  of  this  code. 

As  to  sale  of  homestead  when  exceeding  Ave  thousand  dollars 
In  value,  see  Kerr's  Cyc.  C.  C.  P.  f  1476  and  note. 

As  to  vesting  of  title  In  homestead,  see  Kerr's  Cyc.  C.  C.  P. 
It  146S-1476  and  notes. 

As  to  what  property  may  be  subject  to  homestead,  see  70  A.  D. 
344-363. 


S  IMfta.  PETITION  TO  SET  ASIDE  EXEMPT  PROPERTY. 
NOTICE  OF  HEARING,  HOW  SERYED  AND  WHEN.  When 
the  petition  mentioned  in  the  preceding  section  is  filed  the 
clerk  of  the  court  must  set  the  petition  for  hearing  by  the 
court  and  gire  notice  thereof  by  causing  notices  to  be  posted 
in  at  least  three  public  places  in  the  county,  one  of  which 
must  be  at  the  place  where  the  court  is  held,  containing  the 
name  of  the  decedent,  the  name  of  the  petitioner,  the  nature  of 
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the  application  and  the  time  at  which  the  same  will  be  heard. 
Such  notice  must  be  given  at  least  ten  days  before  the  hear- 
ing, and  a  copy  thereof  must  be  mailed  at  least  ten  days 
before  the  day  appointed  for  the  hearing  to  the  executor  or 
administrator,  if  he  be  not  the  petitioner,  and  to  any  person 
named  as  co-executor  or  co-administrator  not  petitioning, 
addressed  to  them  at  their  places  of  residence,  if  known,  and 
if  not  known,  then  to  the  county  seat  of  the  county  where  the 
proceedings  are  pending.  Proof  of  such  posting  and  mailing 
must  be  made  at  the  hearing. 

History  I  Enacted  March  20,  1909,  Stats,  and  Amdts.  1909, 
eh.  368. 

§1466.  MAY  MAKE  EXTRA  ALLOWANCE.  If  the  property 
set  apart  is  insufficient  for  the  support  of  the  widow  and 
children,  or  either,  the  court  or  a  judge  thereof  must  take  such 
reasonable  allowance  out  of  the  estate  as  shall  be  necessary 
for  the  maintenance  of  the  family,  according  to  their  circum- 
stances, during  the  progress  of  the  settlement  of  the  estate, 
which,  in  case  of  an  insolvent  estate,  must  not  be  longer  than 
one  year  after  granting  letters  testamentary  or  of  adminis- 
tration. 

Hijitoryi  Enacted  March  11,  1872,  re-enactment  of  i  122  Pro- 
hate  Act  as  amended  May  20,  1861.  Stats.  1861,  p.  6S6,  135; 
amended  April  16,  1880,  Code  Amdts.  1880  <C.  C.  P.  pL),  p.  87: 
by  Code  Commission,  Act  March  8.  1901,  Stats,  and  Amdts  1900-1, 
p.  210,  act  held  unconstitutional,  see  history,  {  5  ante;  amended 
March  23.  1907,  Stats,  and  Amdts.  1907,  p.  938,  Kerr's  Stats,  and 
Amdts.   1906-7,  p.  498. 

See  Kerr's  Cyc.  C.  C.  P.  for  45  pars,  annotation. 

Code  Hectlon.— 57  C.  447,  459  (cited):  60  C.  648,  649,  650 
(appli(-d):  67  C.  349.  350,  7  P.  7S3  (referred  to):  78  C.  588.  587, 
588,  589,  15  P.  287,  288,  289.  290  (construed):  77  C.  642,  644,  20  P. 
150,  151  (applied) :  93  C.  614,  619,  29  P.  235,  236  (referred  to);  96 
C.  433,  438,  31  P.  358  (construed):  100  C.  158.  170.  34  P.  667 
(referred  to);  100  C.  322.  325,  38  A.  S.  296,  84  P.  722  (construed): 
100  C.  593.  602,  603,  605,  35  P.  341  (construed);  106  C.  427,  430. 
432,  39  P.  805  (cited);  108  C.  463,  467,  38  P.  628,  41  P.  485 
(applied):  41  P.  700  (referred  to);  42  P.  237  (referred  to);  114 
C.  73,  79.  45  P.  1023  (referred  to);  117  C.  509,  512,  49  P.  463  (con- 
strued);  122  C.  484.  438,  440,  55  P.   158   (referred  to);   128  C.  880, 
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388.  57  P.  569,  60  P.  965  (referred  to);  131  C.  1,  4,  6S  P.  81,  668 
(referred  to);  131  C.  291.  292,  63  P.  469  (applied):  145  C.  559.  560. 
79  P.  428  (referred  to);  150  C.  425,  80  P.  1090  (motion  for  new 
trial  not  proper  procedure  after  order  of  family  allowance); 
152  C.  274.  276.  92  P.  648  (not  unconstitutional  for  want  of 
notice). 

Probate  Aet  S  122.— 7  S  C.  588. 

As  to  family  allowance,  see  l  Church*ii  New  Probate  Law  and 
I*rae4lcey  546,  563. 

As  to  meaning  of  the  term  "family,"  see  6  L.  813;  7  L.  747:  3 
W.  A  P.  2673. 

As  to  rlsrht  of  non-resident  widow  to  statutory  allowance,  see 
21  L.  241. 

§  1467.  PAYMENT  OF  ALLOWANCE.  Any  allowance  made 
by  the  court  or  Judge,  in  accordance  with  the  provisions  of 
this  article,  must  be  paid  in  preference  to  all  other  charges, 
except  funeral  charges  and  expenses  of  administration;  and 
any  such  allowance,  whenever  made,  may,  in  the  discretion  of 
the  court  or  judge,  take  effect  from  the  death  of  the  decedent. 

History t  Enacted  March  11.  1872.  re-enactment  of  i  128  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861.  p.  686,  1 86; 
April  4.  1864,  Stats.  1863-4.  p.  370.  {  11. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

Code  aeotlOB — 52  C.  568.  577  (cited):  57  C.  447,  459  (cited);  73 
C.  588,  15  P.  287,  288  (cited);  41  P.  700  (referred  to);  152  C.  274, 
276,  92  P.  643  (not  unconstitutional  for  want  of  notice);  2  C.  A. 
338,  339,  83  P.  814   (construed  witli  other  sections). 

Probate  Art  S  128 29  C.   359.  372    (referred   to). 

As  to  family  allowance,  see  1  riiareh*M  New  Probnte  Law  aoil 
Pmeti€!e,  546,  668-587. 

§1468.  PBOPEBTT  SET  APART,  HOW  APPORTIONED 
BETWEEN  WroOW  AND  CHILDREN.  When  property,  other 
than  the  homestead  selected  and  recorded  during  the  lifetime 
of  the  decedent,  Is  set  apart  to  the  use  of  the  family,  in  ac- 
cordance with  the  provisions  of  this  chapter,  such  property, 
if  the  decedent  left  a  surviving  spouse  and  no  minor  child, 
is  the  property  of  such  spouse.  If  the  decedent  left  also  a 
minor  ehild  or  children,  the  one  half  of  such  property  helongs 
to  the  surviving  spouse,  and  the  remainder  to  the  child,  or 
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in  equal  shares  to  the  children,  if  there  are  more  than  one. 
If  there  is  no  snrTlTlng  spouse,  the  whole  belongs  to  the  minor 
child  or  children.  If  the  property  set  apart  Is  a  homestead, 
selected  from  the  separate  property  of  the  decedent,  the  court 
can  set  it  apart  only  for  a  limited  period,  to  be  designated  in 
the  order,  and,  subject  to  such  homestead  right,  the  property 
remains  subject  to  administration. 

HIatoryt  Enacted  March  11,  1872,  re-enactment  of  f  126  Pro- 
bate Act;  amended  March  24,  1874.  Code  Amdts.  1873-4,  p.  S61; 
April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  87:  February 
19,  1881.  Stats,  and  Amdts.  1881.  p.  8;  by  Code  Commission,  Act 
March  8.  1901,  Stats,  and  Amdts.  1900-1.  p.  211,  act  held  unconsti- 
tutional, see  history,  f  5  ante;  amended  March  23.  1907.  Stats, 
and  Amdts.  1907,  p.  934.  Kerr's  Stats,  and  Amdts.  1906-7.  p.  498. 

See  Kerr's  Cyc.  C.  C.  P.  for  40  pars,  annotation. 

Code  neetloa.— 50  C.  539,  542  (construed):  65  C.  84,  87.  8  P.  96. 
98  (construed);  73  C.  690,  598,  594.  16  P.  290,  292  (construed): 
74  C.  614,  617.  16  P.  509  (referred  to);  80  C.  71.  73,  22  P.  79 
(referred  to);  81  C.  579,  680.  22  P.  888  (construed):  82  C.  7.  10. 
22  P.  938.  939  (applied):  86  C.  151.  153.  154.  24  P.  850,  861  (con- 
strued): 92  C.  370.  371  (construed  with  11266  C.  C.  and  11474 
C.  C.  P. — mi.scited  as  11168).  28  P.  670.  571  (correct  citation): 
93  C.  288,  293,  294.  28  P.  1046.  1047.  1048  (construed):  94  C.  334. 
337,  338.  339,  340,  29  P.  714  (construed):  96  C.  433,  438,  31  P.  358 
(referred  to):  34  P.  90  (referred  to);  100  C.  158.  170.  34  P.  667 
(applied):  35  P.  141  (construed):  104  C.  94,  100.  36  P.  389.  37  P. 
894  (construed):  108  C.  627,  653,  49  A  S.  97.  41  P.  772  (construed); 
114  C.  73.  79,  87,  45  P.  1023  (applied):  120  C.  421,  427,  428.  52  P. 
708  (construed):  121  C.  267,  268,  53  P.  800  (construed);  121  C. 
647.  666,  54  P.  254  (construed):  128  C.  672.  673,  61  P.  381  (con- 
strued): 139  C.  71.  72,  72  P.  632  (cited):  139  C.  149.  150.  151.  72 
P.  909  (construed):  141  C.  646.  647.  648,  75  P.  301  (applied):  144 
C.  144,  146.  77  P.  885  (applied);  144  C.  650.  654.  79  P.  381  (con- 
strued): 145  C.  236,  240.  78  P.  643  (referred  to);  152  C.  274,  276. 
92  P.  643  (not  unconstitutional  for  want  of  notice);  2  C.  A.  838, 
339.  83  P.  814  (construed  with  other  sections). 

Probate  Act  fi  12R. — 29  C.  101.  104  referred  to);  29  C.  359.  872 
(referred  to);  35  C  320.  323.  324  (cited);  43  C.  640.  642,  643 
(cited). 

As  to  devolution  of  title  to  homestead,  see  Kerr's  Cyc.  C.  C.  P. 
f  1465  and  note  par.  82. 

As  to  family  allowance,  see  1  Chareh**  New  Probate  Law  aad 
Practice,  546,  563-587. 
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As  to  rle^hts  of  children  in  homestead,  see  56  L.  R.  A.  33. 

As  to  succession  to  homestead,  see  Kerr's  Cyc.  C.  C.  |  1265  and 
Kerr's  Cyc.  C.  C.  P.  S  1474  and  note. 

As  to  vesting-  of  title  to  homestead  set  apart  from  separate 
property  of  deceased  prior  to  amendment  of  1881  to  S  1465,  see 
Kerr's  Cyc.  C.  C.  P.  |  1465  and  note  par.  118. 

Tliat  question  of  title  will  not  be  determined  on  application 
for  order  setting  apart  homestead,  see  Kerr's  Cyc.  C  C.  P.  $  1 465 
and  note  pars.  126-128. 


§14«9.    ABMIMSTBATION   WHEN   ESTATE   DOES   XOT 
^    EXCEED  FIFTEEN  HUNDRED  DOLLARS.    If,  upon  the  re- 
^   turn  of  the  Inventory  of  the  estate  of  a  deceased  person,  it 
C      shall  appear  therefrom  that  the  value  of  the   whole  estate 
^'^   does  not  exceed  the  sum  of  fifteen  hundred  dollars,  and  if 
^       there  be  a  widow  or  minor  children  of  the  deceased,  the  court, 
^^      or  a  Judge  thereof,  shall,  by  order,  require  all  persons  inter- 
ested to  appear  on  a  day  fixed,  to  show  cause  why  the  whole 

of  said  estate  should  not  be  assigned  for  the  use  and  support 
of  the  family  of  the  deceased.  Notice  thereof  shall  be  given 
and  proceedings  had  in  the  same  manner  as  provided  in  sec- 
tions one  thousand  six  hundred  and  thirty-three,  one  thou- 
sand six  hundred  and  thirty-five,  and  one  thousand  six  hun- 
dred and  thirty-eight  of  this  code.  If,  upon  the  hearing,  the 
court  fltids  that  the  value  of  the  estate  does  not  exceed  the 
sum  of  fifteen  hundred  dollars,  it  shall,  by  decree  for  that 
purpose,  assign  to  the  widow  of  the  deceased,  if  there  be  a 
widow,  if  no  widow,  then  to  the  minor  children  of  the  deceased, 
if  there  be  minor  children,  the  whole  of  the  estate,  subject  to 
whatever  mortgages,  liens,  or  encumbrances  there  may  be 
upon  said  estate  at  the  time  of  the  death  of  the  deceased,  after 
the  payment  of  the  expenses  of  the  last  illness  of  the  deceased, 
funeral  charges,  and  expenses  of  administration,  and  the  title 
thereof  shall  rest  absolutely  in  such  widow  or  minor  children, 
svbjeet  to  whatever  mortgages,  liens,  or  encumbrances  there 
may  be  upon  said  estate  at  the  time  of  the  death  of  the 
deceased,  and  there  must  be  no  further  proceedings  in  the 
administration,  unless  further  estate  be  discovered. 

0 
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Hlntoryi  Enacted  March  11,  1872,  substantial  re-enactment  of 
S  126  Probate  Act  as  amended  May  20,  1861,  Stats.   1861,  p.  686, 

5  37;  amended  February  15,  1876,  Code  Amdts.  1875-6,  p.  102;  April 
16,  1880,  Code  Amdts.  1880  (C.  C.  P,  pt.),  p.  88;  February  16. 
1897,  Stats,  and  Amdts.  1897,  p.  7. 

Sec  Kerr's  Cyc.  C.  C.  P.  for  16  pars,  annotation. 

Code  Nectlon. — 57  C.  4  47,  459  (cited):  63  C.  402,  404  (construed); 
64  C.  250,  251.  30  P.  812  (construed);  100  C.  158.  170,  34  P.  667 
(referred  to):  116  C.  575,  580,  581,  48  P.  709  (referred  to):  118  C. 
72.  50  P.  29  (applied);  123  C.  466,  467,  56  P.  97  (applied):  126  C. 
576,  677,  578,  59  P.  27  (construed):  127  C.  332,  334.  335.  59  P.  774 
(construed);  127  C.  427,  429.  59  P.  770.  771  (construed):  !33  C. 
524,  528,  65  P.  1034  (applied);  139  C.  71,  72.  72  P.  632  (cited);  143 
C.  522,  523,  77  P.  481  (applied);  145  C.  236.  240,  78  P.  643  (referred 
to);   2  C.  A.  338,   339,  83  P.  814   (construed   witli  other  sections); 

6  C.  A.  197,   200,  91  P.  759   (cited). 

Probnte  Act  §  126. — 29  C.  359,  372. 

As  to  act  to  authorize  husband  or  wife,  or  next  of  kin  of 
deceased  person,  to  collect  and  receive  of  any  savlnpfs  bank  any 
deposit  in  said  bank  when  the  same  does  not  exceed  tlie  sum  of 
$300,  see  Hen.  G.  L.  p.  440. 

As  to  family  allowance,  see  1  Chiirc1i*H  New  Probnte  I^nw  nnd 
Prnctice,  546,  563-587. 

As  to  sales  of  property  in  greneral.  see  Kerr's  Cyc  C.  C.  P. 
ii  1516  et  seq.  and  notes. 

$H70.  WHEN  ALL  PROPEBTY  OTHER  TUXN  HOME- 
STEAD  TO  GO  TO  CHILDBEN.  If  the  widow  has  a  mainte- 
nance derived  from  her  own  property  equal  to  the  portion  set 
apart  to  her  by  the  preceding  sections  of  this  article,  the 
whole  property  so  set  apart,  other  than  the  homestead,  must 
go  to  the  minor  children. 

Hlntorrt  Bnacted  March  11,  1872,  re-enactment  of  f  127  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  88;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  211,  act  held  unconstitutional,  see  history,  {  5  ante. 
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ARTICLE    n. 
OF  THE  HOBIESTBAD. 

I  1474.     Rlgrhts  of  survivor  to  homestead. 

I  1475.  Selected  and  recorded  homestead  set  off  to  person  en- 
titled. 

i  1476.  Appraisers  to  carve  out  of  the  origrinal,  exceeding  five 
thousand  dollars  in  value,  a  homestead*  and  report 
the  same. 

g  1477.  Report  of  the  appraisers.  Majority  and  minority,  which 
may  be  confirmed. 

§  1478.  Day  to  be  set  for  conflrmingr  or  rejecting  the  report  of 
the  appraisers.     Appeal. 

i  1479.  If  report  rejected,  other  appraisers  appointed*  [Re- 
pealed.] 

S  1460.  Instead  of  dividiniT  homestead,  who  may  take  a  deed 
thereof   at  appraised   value.      [Repealed.] 

i  1481.  If  no  homestead  is  selected  and  recorded  prior  to  death 
of  decedent,  one  may  be  petitfoned  for.     [Repealed.] 

i  1482.  Court  to  direct  partition  suit  in  superior  court,  when. 
.   Proceediners  thereon.     [Repealed.] 

1 1483.  If  property  is  common  or  separate,  court  to  cause  ap- 
praisement and  admeasurement  to  be  made.  [Re- 
pealed.] 

I  1484.  New  appraisement,  when  ordered.  Instead  of  deeding 
property  at  appraised  value,  public  sale  to  be  ordered, 
when.     [Repealed.] 

i  1485.  Costs,  to  whom  chargeable.  Persons  succeeding  to 
rights  of  homestead  owners  have  all  their  powers 
and   rights. 

i  1486.     Certified  copies  of  certain  orders  to  be  recorded. 

§  1474.    RIGHTS  OF  SUBYITOB  TO  HOMESTEAD.    If  the 

homestead  selected  by  the  husband  and  wife,  or  either  of 
them,  during  their  coverture,  and  recorded  while  both  were 
living,  was  selected  from  the  community  property,  or  from  the 
separate  property  of  the  person  selecting  or  joining  in  the 
\  selection  of  the  same,  it  vesta,  on  the  death  of  the  husband 
^^  or  wile,  absolutely  in  the  survivor.  If  the  homestead  was 
selected  from  the  separate  property  of  either  the  husband  or 
the  wife,  without  his  or  her  consent,  it  vests,  on  the  death 
of  the  person  from  whose  property  it  was  selected,  in  his  or 
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S  1475  CODE  OF  CIVIL  PROCEDTTRE.        [PtlTI^Tit.XI. 

[Subsisting  liens  to  be  paid  by  solyent  estate.]  If  there 
be  subsisting  liens  or  encumbrances  on  the  homestead,  the 
claims  secured  thereby  must  be  presented  and  allowed  as 
other  claims  against  the  estate.  If  the  funds  of  the  estate 
be  adequate  to  pay  all  claims  against  the  estate,  the  claims  so 
secured  must  be  paid  out  of  such  funds.  If  the  funds  of  the 
estate  be  not  sufficient  for  that  purpose,  the  claims  so 
secured  shall  be  paid  proportionately  with  other  claims  al- 
lowed, and  the  liens  or  encumbrances  on  the  homestead  shall 
only  be  enforced  against  the  homestead  for  any  deficiency 
remaining  after  such  payment. 

Hfjitoryt  Enacted  March  11.  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  862;  April  16.  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  88;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  211,  act  held  unconstitutional,  see 
history,   §  5  ante. 

Soe  Kerr's  Cyc.  C.  C.  P.  for  31  pars,  annotation. 

54  C.  223,  228  (cited);  62  C.  20.  26  (construed):  15  P.  123.  124. 
125  (construed);  64  C.  77,  78,  28  P.  59,  60  (referred  to);  65  C.  84. 
S6,  87,  3  P.  96,  98  (applied);  72  C.  544,  547,  14  P.  204,  205  (referred 
to);  79  C.  7.  10.  11,  21  P.  375,  376  (applied);  80  C.  208,  209,  13 
A.  S.  116.  22  P.  141,  142  (cited);  81  C.  579,  580,  22  P.  888  (referred 
to);  83  C.  440.  442,  443,  444,  23  P.  376.  377  (construed);  86  C.  119. 
122,  21  A.  S.  26,  24  P.  852,  853  (applied);  86  C.  348,  350,  24  P. 
1024  (applied);  99  C.  503,  507,  508,  34  P.  219  (applied);  106  C. 
202,  204.  30  P.  531  (construed);  109  C.  63,  67,  68,  69,  41  P.  817 
(construed);  109  C.  427,  428,  429,  42  P.  447  (construed);  112  C. 
260.  266,  44  P.  572  (construed);  121  C.  647,  653.  54  P.  254  (con- 
strued); 127  C.  275.  277,  59  P.  776  (applied);  132  C.  421,  428,  64  P. 
705  (referred  to);  136  C.  525,  527,  69  P.  225  (applied);  142  C.  471, 
476.  76  P.  35  (applied);  144  C.  659.  664,  79  P.  379  (construed): 
146  C.  105.  107,  79  P.  855  (referred  to);  149  C.  316.  318.  321,  323. 
86  P.  706  (applied):  1  C.  A.  467,  470.  82  P.  635  (referred  to);  4 
C.  A.  626,  029,  630,  88  P.  730   (limits  exception  In  §1500  when). 

As  to  abandonment  of  homestead,  see  Kerr's  Cyc.  C.  C.  §|  1243, 
1244  and  notes. 

As  to  claims  In  general,  .see  Kerr's  Cyc.  C.  C.  P.  M  1490  et  seq. 
and  notes. 

As  to  encumbrance  or  conveyance  of  homestead,  see  Kerr's 
Cyc.  C.  C.   8  1242  and  note. 

As  to  foreclosure  suit  where  recourse  against  all  property 
other  than  the  security  Is  waived,  see  Kerr's  Cyc.  C.  C.  P.  S  1500 
and  note. 
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ch.V,art.n.]         carving  out  homestead.  f  1476 

As  to  homesteads,  antemortem  and  probate,  see  I  Charcb'* 
3ievr  Probfite  Law  tmcl  Practice,  588,  594-646. 

As  to  presentation  of  claim  secured  by  mortgrage,  etc.,  in  gen- 
eral, see  post  S  1497. 

That  Inventory  and  appraisement  must  include  homestead,  see 
ante  i  1443. 


§1476.  APPBAISERS  TO  CARVE  OUT  OP  THE  OBIGI- 
NAL,  EXCEEDING  PITE  THOUSAND  DOLLARS  IS  TALUE, 
A  HOMESTEAD,  AKD  REPORT  THE  SAME.  If  the  home- 
stead, as  selected  and  recorded,  be  returned  in  the  inventory 
appraised  at  more  than  hye  thousand  dollars,  the  appraisers 
must,  before  they  make  their  return,  ascertain  and  appraise 
the  value  of  the  homestead  at  the  time  the  same  was  selected, 
and  If  such  valve  exceeded  five  thoasand  dollars,  or  if  the 
homestead  was  appraised  as  provided  in  the  Civil  Code,  and 
such  appraised  value  exceeded  that  sum,  the  appraisers  must 
determine  whether  the  premises  can  be  divided  without  ma- 
terial injury,  and  if  they  find  that  they  can  be  thus  divided, 
they  must  admeasure  and  set  apart  to  the  parties  entitled 
thereto  such  portion  of  the  premises,  including  the  dwelling- 
house,  as  will  amount  in  value  to  the  sum  of  five  thousand 
dollars,  and  make  report  thereof,  giving  the  metes,  bounds, 
and  full  description  of  the  portion  set  apart  as  a  homestead. 
If  tke  appraisers  find  that  the  premises  exceeded  in  value,  at 
the  time  of  their  selection,  the  sum  of  five  thousand  dollars, 
and  that  they  cannot  be  divided  without  material  injury,  they 
must  report  such  finding,  and  thereafter  the  court  may  make 
an  order  for  the  sale  of  the  premises  and  the  distribution  of 
the  proceeds  to  the  parties  entitled  thereto. 

Hlatoryt  Enacted  March  11,  1872;  amended  March  24.  1874, 
Code  Amdts.  1873-4,  p.  363;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  211,  act  held  unconstitutional, 
see  history,  15  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation. 

72  C.  691.  594,  15  P.  769  (applied):  78  C.  5»0,  694.  15  P.  290.  292 
(referred  to):  76  C.  639,  641,  644,  18  P.  805.  806  (applied);  81  C. 
579,  580.  583,  22  P.  888  (construed);  122  C.  329,  331,  54  P.  1109 
(applied):  144  C.  659.  662.  664.  79  P.  379  (referred  to);  1  C.  A. 
467.  470,  82  P.  635  (referred  to). 
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A»  to  appointment  of  appraisers  and  Inventory  and  appraise- 
ment in  greneral.  see  Kerr's  Cyc.  C.  C.  P.  $1  1443  ot  seq.  and  notes. 

As  to  consideration  and  effect  of  value  of  the  property  upon 
question  of  setting  apart  homestead,  see  Kerr's  Cyc.  C.  C.  P. 
fi  1465,  1474  and  notes. 

As  to  homesteads,  antemortem  and  probate,  see  1  Church'H 
New  Probate  Law  and  Practice,  588.   594-64.5. 

As  to  revaluation  or  reassigrnment  of  honaestead  for  appre- 
ciation or  depreciation  of  value,  see  44  L.  400. 

As  to  what  property  may  be  set  apart  as  homestead,  see  Kerr's 
Cyc.  C.  C.  P.  $  1465  and  note. 

S1477.  REPORT  OF  THE  APPRAISERS.  MAJORITY 
AKD  MINORITY,  WHICH  MAY  BE  CONFIRMED.    Any  two 

of  the  appraisers  concurring  may  discharge  the  duties  im- 
Dosed  upon  the  three,  and  make  the  report.  A  dissenting 
report  may  be  made  by  the  third  appraiser.  The  report  miist 
state  fvllj  the  acts  of  the  appraisers.  Both  reports  may  be 
heard  and  considered  by  the  court  in  determining  a  confirma- 
tion or  rejection  of  the  majority  report,  but  the  minority  re- 
port must  in  no  case  be  confirmed. 

Hlfitoryi  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901.  Stats,  and  Amdts.  1900-1,  p.  211,  act 
held  unconstitutional,  see  history,  |  5  ante. 

144  C.  659.  662,  79  P.  379  (referred  to):  1  C.  A.  467.  470.  82  P. 
635   (referred  to). 

As  to  homestead.*!,  antemortem  and  probate,  see  1  Clmi^h'a 
New  Probate  I^aw  and  Practice*  588.  594-645. 

f  1478.  BAY  TO  BE  SET  FOR  GONFIRMINO  OR  REJECT. 
ING  THE  REPORT  OF  THE  APPRAISERS.  APPEAL.  When 
the  report  of  the  appraisers  is  filed,  the  court  must  set  a 
day  for  hearing  any  objections  thereto,  from  any  one  Inter- 
ested in  the  estate.  Notice  of  the  hearing  must  be  given  for 
such  ttroe,  and  In  such  manner,  as  the  court  may  direct.  If 
the  court  be  satisfied  that  the  report  is  correct,  it  must  be 
confirmed,  otherwise  rejected.  In  case  the  report  is  rejected, 
the  court  may  appoint  new  appraisers  to  examine  and  report 
upon  the  homestead,  and  similar  proceedings  may  be  had 
for  the  confirmation  or  rejection  of  their  report,  as  upon  the 
first  report. 
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Htetoryt  Enacted  March  11.  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4.  p.  363:  by  Code  Commission,  Act  March  8. 
1901.  Stats,  and  Amdts.  1900-1,  p.  212,  act  held  unconstitutional, 
see   history,  f  5  ante. 

See  Kerr's  Cj'c.  C.  C.  P.  for  4  pars,  annotation. 

144  C.  659,  662,  79  P.  379  (referred  to):  1  C.  A.  467.  470,  471.  82 
P.  635   (referred  to). 

As  to  homesteads,  antemortem  and  probate,  see  1  Cburcb** 
New  Probate  Law  and  Practice,  588,  594-645. 

§1479.  IF  REPORT  REJECTED,  OTHER  APPRAISERS 
APPOINTED.    [Repealed.] 

Hlat^ryi  Enaeted  March  11.  1872;  repealed  March  24,  1874, 
Code  Amdts.   1873-4,  p.   364. 

144  C.  659,  662,  79  P.  379  (referred  to);  1  C.  A.  467.  470.  82  P. 
635    (referred   to). 

As  to  homesteads,  antemortem  and  probate,  see  1  Cburch'« 
New  Probate  Law  and  Practice,  588,  594-645. 

As  to  homesteads — Setting  apart  where  none  selected. — See 
Kerr**  Biennial  Supplement  IIMIO,  i  1479,  note. 

S1480.  INSTEAD  OF  DIYIDING  HOMESTEAD,  WHO 
MAT  TAKE  A  DEED  THEREOF  AT  APPRAISED  VALUE. 

[Repealed.] 

HIatoinrt  Bnacted  March  11,  1872;  repealed  March  24,  1874, 
Code   Amdts.   1873-4,   p.   364. 

99  C.  449,  451,  34  P.  77  (referred  to):  144  C.  659.  662.  79  P.  379 
(referred  to);  1  C.  A.  467,  470,  82  P.  635   (referred  to). 

As  to  homesteads,  antemortem  and  probate,  see  I  Church'* 
New  Probate  Law  and  Practice,  588.  594-645. 

$1481*  IF  NO  HOMESTEAD  IS  SELECTED  AND  RE- 
CORDED  PRIOR  TO  DEATH  OF  DECEDENT,  ONE  MAT  BE 
PETITIONED  FOR.     [Repealed.] 

Hlatoryi  Enacted  March  11,  1872;  repealed  March  24,  1874, 
Code  Amdts.   1878-4,  p.   364. 

47  C.  79,  80  (cited);  72  C.  591.  596,  15  P.  769  (referred  to);  144 
C.  659,  662,  79  P.  379  (referred  to);  1  C.  A.  467.  470.  82  P.  635 
(referred  to). 

As  to  homesteads,  antemortem  and  probate,  see  t  Church'* 
New  PMbate  L«w  «•«  rrmtlc^,  588,  594-645. 
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§1482,  COURT  TO  DIRECT  PARTITION  SUIT  IK  SU- 
PERIOR COURT,  WHEN.  PROCEEDINGS  THEREON.  [Re- 
pealed.] 

HI«tor>'i  Enacted  March  11,  1872;  repealed  March  24,  1874, 
Code  Amdts.  1873-4,  p.  364. 

144  C.  659,  662,  79  P.  379  (referred  to):  I  C.  A.  467.  470.  82  P. 
635  (referred  to). 

As  to  homesteads,  antemortem  and  proT>ate.  see  1  Churcli*ii 
!Vew  Probate  L.aw  and  Practice,  588,  594-645. 

R  1488.  IF  PROPERTY  IS  COMMON  OR  SEPARATE,  COURT 
TO  CAUSE  APPRAISEMENT  AND  ADMEASUREMENT  TO 
RE  MADE.    [Repealed.] 

Hlfftoryi  Enacted  March  11,  1872;  repealed  March  24,  1874, 
Code  Amdts.   1873-4,  p.  364. 

144  C.  659.  662,  79  P.  379  (referred  to):  1  C.  A.  467,  470,  82  P. 
635  (referred  to). 

As  to  homesteads,  antemortem  and  probate,  see  1  CIhitcIi'* 
New  Probate  Law  and  Practice,  588,   594-645. 

§1484.  NEW  APPRAISEMENT,  WHEN  ORDERED,  IN- 
STEAD  OF  DEEDING  PROPERTY  AT  APPRAISED  TALUE, 
PURLIC  SALE  TO  RE  ORDERED,  WHEN.    [Repealed.] 

Hiatoryi  Enacted  March  11,  1872;  repealed  March  24,  1874, 
Code  Amdts.  1878-4,  p.  364. 

99  C.  4  49,  451.  .14  V.  77  (referred  to);  144  C.  659,  662.  79  P.  379 
(referred  to):  1  C.  A.  467.  470.  82  P.  635   (referred  to). 

As  to  homesteads,  antemortem  and  prol.ate,  see  1  Charch** 
Mew  Probate  Law  and  Practice,  588.  594-645. 

§1486.  COSTS,  TO  WHOM  CHARGEARLE.  PERSONS 
SUCCEEDING  TO  RIGHTS  OF  HOMESTEAD  OWNERS 
HATE  ALL  THEIR  POWERS  AND  RIGHTS.  The  costs  of  all 
proceedings  in  the  superior  court  provided  for  In  this  chap- 
ter, must  be  paid  by  the  estate  as  expenses  of  administration. 
Persons  sueceedinir  by  purchase  or  otherwise  to  the  interests, 
rishts,  and  title  of  successors  to  homesteads,  or  to  the  right 
to  have  homesteads  set  apart  to  them,  as  in  this  chapter 
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provided,  have  all  the  rights  and  benefits  conferred  by  law 
on  the  persons  whose  interests  and  rights  they  acquire. 

History!  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code  Amdtfi.  1880  (C.  C.  P.  pt.).  p.  89;  repealed  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  214,  act 
held  unconstitutional,  see  history,  I  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  para,  annotation. 

57  C.  437.  443,  444  (construed);  100  C.  158,  166,  34  P.  667 
(referred  to):  (C.  Dec.  30,  1893),  35  P.  141  (construed):  113  C.  26, 
31.  54  A.  S.  321  (applied — misclted  as  §1435).  45  P.  15  (correct 
citation);  132  C.  609,  612.  613,  64  P.  995  (construed);  144  C.  659, 
662,  79  P.  379  (construed);  1  C.  A.  467.  470,  82  P.  635  (referred 
to). 

As  to  conveyance  of  homestead  In  g-eneral,  see  65  A.  D.  482. 

As  to  devolution  of  title  to  homestead  and  rlgrhts  of  surviving 
spouse  and  minor  children,  see  Kerr's  Cyc.  C.  C.  P.  $§  1465,  1468. 
1474  and  notes. 

As  to  exemption  of  homestead  and  extension  of  the  right  to 
devisees  and  grantees,  see  Kerr's  Cyc.  C.  C.  P.  8  1474  and  note 
pars.  21.  22. 

As  to  homesteads,  antemortem  and  probate,  see  1  Chnrch'n 
New  Probate  Law  and  Practice,  588,  594-645. 

As  to  title  of  grantee  of  survivor  to  homestead,  see  Kerr's  Cj'C. 
C.  C.  P.  S  1474  and  note  par.  23. 

I148«.  CEBTIFIED  COPIES  OF  CEBTAIN  OBDEBS  TO 
BE  BECOBDED.  A  certified  copy  of  every  final  order  made 
in  pursuance  of  this  article,  by  which  a  report  is  confirmed, 
property  assigned,  or  sale  confirmed,  must  be  recorded  In  the 
oflice  of  the  recorder  of  the  county  where  the  homestead 
property  Is  situated. 

HIsrtoryt  Enacted  March  11,  1872;  repealed  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  214,  act 
held  unconstitutional,  see  history,  |  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

144  C.  659,  662,  79  P.  379  (referred  to);  1  C.  A.  467.  470,  82  P. 
635  (referred  to). 

As  to  homesteads,  antemortem  and  probate,  see  1  Church*H 
New  Probate  Imw  and  Practice,  588,  594-645. 

As  to  recording  decree  relative  to  homestead,  see  post  §  1719. 
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CHAPTER   VI. 

OF  Cl^AIMS  AGAINST   THE  ESTATE. 

I  1490.     Notice  to  creditors. 

I  1491.     Time  expressed  in   the  notice. 

§  1492.     Copy  and  proof  of  notice  to  be  filed  and  order  made. 

S  149.3.     Time   within   which,  claims  against  an   estate  must  be 

presented. 
I  1494.     Claims  to  be  sworn  to,  and  when  allowed,  to  bear  same 

interest  as  Judgrments. 
i  1495.     Superior  judi^e  may  present  claim,  and  action  thereon. 
1i  149G.     Allowance  and  rejection  of  claims. 
I  1497.     Approved  claims,  or  copies  to  be  filed.     Claims  secured 

by  liens  may  be  described.     Lost  claims. 
f  1498.     Rejected  claims  to  be  sued  for  within  three  months. 
I  1499.     Claims   barred    by    statute    of    limitations.      When    and 

whom  Judgre  may  examine. 
§  1500.     Claims  must  be  presented  before  suit. 
i  1501.     Time    of  limitation. 

i  1502.     Claims  in  action  pending  at  time  of  decease. 
I  1503.     Allowance  of  claim  in  part. 
I  1504.     Effect  of  Judgrment  agrainst  executor. 
i  1505.     Execution    not   to   Issue   after   death.     If   one   Is   levied 

tlie  property  may  be  sold. 
f  1506.     What  Judgment  is  not  a  Hen  on  real  property  of  estate. 
I  1507.     May  refer  doubtful  claims.     Effect  of  referee's  allow* 

ance   or   rejection. 
I  1508.     Trial   by   referee,   how   confirmed  and   Its  effect. 
If  1509.     Liability  of  executor,  etc.,  for  costs. 
1 1510.     Claims  of  executor,  etc.,  against  estate. 
i  1511.     Executor  neglecting  to  give  notice  to  oreditors,  to  be 

removed. 
I  1512.     Executor  to  return  statement  of  claims. 
I151S.     Payment   of  Interest-bearing  claims. 
S  1514.     Manner  of  closing  estates  when  claims  are  unpaid  and 

claimant  cannot  be  found. 

S  1490.    NOTICE  TO  CREDITORS.    Every  executor  or  ad- 

\^  ministrator  must,  Immediately  after  his  appointment,  cause  to 

\i    be  published  In  some  newspaper  of  the  county,  if  there  be 

^   one,  if  not,  then  in  such  newspaper  as  may  be  designated  by 

j^     the  court,  a  notice  to  the  creditors  of  the  decedent,  requiring 

all  persons  having  claims  against  him  to  exhibit  them,  with 
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the  necessary  vouchers,  to  the  executor  or  administrator,  at 
the  place  of  his  residence  or  business,  to  be  specified  in  the 
notice.  Such  notice  must  be  published  as  often  as  the 
judge,  or  court  shall  direct,  but  not  less  than  once  a  week 
for  four  weeks. 

[Additional  natiee.]  The  court  or  judge  may  also  direct 
additional  notice  by  publication  or  posting.  In  case  such 
executor  or  administrator  resigns,  or  is  removed,  before  the 
time  expressed  in  the  notice,  his  successor  must  give  notice 
only  for  the  unexpired  time  allowed  for  such  presentation. 

Hlfltoi^i  Enacted  March  11,  1872,  |  128  Probate  Act  es 
amended  May  20,  1861,  Stats.  1861,  p.  636,  {38;  amended  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  214.  act  held  unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation. 

Code  Mectlon. — 51  C.  215.  217  (erroneously  cited  as  1497):  59 
C.  37.  43  (applied):  67  C.  637.  639,  8  P.  497,  498  (referred  to): 
79  C.  7.  12,  21  P.  375.  376  (construed);  88  C.  30.  33,  25  P.  1064 
(applied);  105  C.  666,  668.  39  P.  36  (con.strued) :  111  C.  457.  458, 
44  P.  161  (referred  to):  111  C.  541,  542,  44  P.  232  (construed): 
119  C.  447.  450.  51  P.  693  (referred  to):  127  C.  152,  153.  59  P. 
384  (construed):  147  C.  108.  110,  81  P.  313  (applied):  152  C.  760. 
764.  93  P.  1010  (referred  to);  102  F.  423,  426.  429  (construed  with 
i  1510  and  other  sections). 

Probate  Ac*  8  128. — 21  C.  24.  31  (cited);  38  C.  85,  87  (applied); 
55   C.   574,   582    (cited). 

As  to  claims  against  estates,  set;  I  C'biir<>h*M  New  Probate  Law 
and  Practice,  666,  693-788. 

As  to  manner  of  publication,  see  Kerr's  Cyc.  ('.  C.  P.  ft  1705 
and  note. 

As  to  prrfiperty  of  decedent  being  chargreablt'  with  payment  of 
Ills  debts  and  marslialing  of  assets  for  that  purpose,  see  Kerr's 
Cyc.  C.  C.  I  1358  et  seq.  and  notes. 

As  to  recovery  by  creditor  on  bond  of  executor  or  adminis- 
trator when  he  has  failed  to  give  notlct*  to  creditors,  see  post 
I  1650. 

As  to  removal  of  ext'cutor  for  failure  to  give  notice  to  cred- 
itors, see  Kerr's  Cyc.  C.  C.  P.  $  1511  and  note. 


11491.    TIME  EXPRESSED  IN  THE  NOTICE.    The  time 
expressed  in  the  notice  must  be  ten  months  after  its  first 
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publication  when  the  estate  exceeds  in  value  the  sum  of  ten 
thousand  dollars,  and  four  months  when  it  does  not. 

History  I  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  214,  act 
held  unconstitutional,  see  history,  i  6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

Code  aeetlon.— 59  C.  37.  43  (referred  to):  77  C.  184,  187.  19  P. 
278,  280  (referred  to);  88  C.  30,  32.  25  P.  1064  (referred  to);  105 
C.  666,  668,  39  P.  36  (construed);  111  C.  457,  458,  44  P.  161  (con- 
strued): 112  C.  75.  81.  44  P.  469  (referred  to):  119  C.  447.  451. 
61  P.  693  (referred  to);  147  C.  108,  110,  81  P.  318  (referred  to). 

Practice  Act  {  129. — 38  C.  85,  87   (referred  to). 

As  to  claims  a^rainst  estates,  see  1  Cliurch'a  New  Probate  liaw 
and   Practice,   666,    693-788. 

As  to  order  for  publication  of  notice  and  fixing  time  thereof, 
see  Kerr's  Cyc.  C.  C.  P.  i  1490  and  note. 

IU9S8.  COPT  AND  PBOOF  OF  NOTICE  TO  BE  FILED 
AND  OBDEB  MADE.  After  the  notice  is  given,  as  required 
by  the  preceding  section,  a  copy  thereof,  with  the  affidavit 
of  due  publication,  or  of  publication  and  posting,  must  be 
filed,  and  upon  such  affidavit  or  other  testimony  to  the  sat- 
isfaction of  the  court,  an  order  or  decree  showing  that  due 
notice  to  creditors  has  been  given,  and  directing  that  such 
order  or  decree  be  entered  in  the  minutes  and  recorded,  must 
be  made  by  the  court 

Hlatoryi  Bnacted  March  11,  1872,  re-enactment  of  {129  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  637;  amended 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  216.  act  held  unconstitutional,  see  history,  16  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

inc.  541.  543.  44  P.  232  (applied);  147  C.  108,  110,  81  P.  313 
(referred  to). 

As  to  affidavit  of  publication,  see  Kerr's  Cyc.  C.  C.  P.  %\  2010, 
2011  and  notes. 

As  to  claims  against  estates,  see  1  Chnrch'n  New  l*robate  \»n.vf 
and  Prncllce,  666,   693-78S. 

U498.  TIME  WITHIN  WHICH  (^LAIMS  AGAINST  AN 
ESTATE  MUST  BE  PRESENTED.  All  claims  arising  upon 
contracts,  whether  the  same  be  due,  not  due,  or  contingent, 
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must  be  presented  within  the  time  limited  in  the  notice,  and 
any  claim  not  so  presented  is  barred  forever;  provided,  how- 
ever, that  when  it  is  made  to  appear  by  the  affidavit  of  the 
claimant,  to  the  satisfaction  of  the  court,  or  a  judge  thereof, 
that  the  claimant  had  no  notice  as  provided  in  this  chapter, 
by  reason  of  being  out  of  the  state,  it  may  be  presented  at 
any  time  before  a  decree  of  distribution  is  entered. 

Hlstoryi  Enacted  March  11,  1872,  substantial  re-enactment 
of  i  130  Probate  Act  as  amended  February  7,  1860,  Stats.  1860, 
p.  17.  i  1;  amended  March  24,  1874,  Code  Amdts.  1878-4,  p.  864; 
April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  89. 

See  Kerr's  Cyc.  C.  C.  P.  for  73  pars,  annotation. 

Cede  section. — 52  C.  232,  235  (applied);  53  C.  84,  85  (cited); 
55  C.  574,  584  (cited):  56  C.  297.  299,  300.  302.  304  (construed  and 
applied);  59  C.  37,  43  (referred  to);  66  C.  530,  531,  6  P.  390  (ap- 
plied); 9  P.  940,  941  (construed  with  reference  to  surviving 
partner):  72  C.  17.  18.  12  P.  226.  870  (referred  to);  77  C.  184. 
187,  19  P.  278,  280  (referred  to);  79  C.  7,  10,  21  P.  375.  376  (re- 
ferred to);  85  C.  436,  4  43,  25  P.  22.  23  (construed):  86  C.  433. 
440.  441,  25  P.  7.  9  (applied):  90  C.  393,  395,  27  P.  302,  303 
(referred  to):  92  C.  433,  435.  28  P.  486.  487  (referred  to);  95  C. 
160.  167,  168.  169.  27  P.  160,  161.  162,  30  P.  196  (applied):  95 
C.  435.  437.  438,  30  P.  583  (applied):  96  C.  467.  469,  470.  474,  476. 
31  P.  554,  555.  556.  557  (construed):  99  C.  503.  506,  507.  34  P. 
219  (referred  to);  35  P.  763  (referred  to):  106  C.  202.  204,  39  P. 
531  (referred  to):  109  C.  63,  66,  41  P.  817  (referred  to);  109  C.  417. 
42.5.42  P.  139  (referred  to);  110  C.  79,83,  42  P.  466,  467  (applied): 
112  C.  75.  84  (erroneously  cited  for  8  1498),  44  P.  469.  471  (cor- 
rect citation);  115  C.  460.  464,  47  P.  363  (applied):  116  C.  660. 
664,  48  P.  800  (referred  to):  119  C.  65,  66,  51  P.  12  (construed); 
124  C.  568,  574,  57  P.  561  (applied):  127  C.  588.  592.  60  P.  45 
(applied):  128  C.  388,  392,  60  P.  967  (referred  to):  132  C.  148. 
152,  64  P.  262  (referred  to);  135  C.  350.  67  P.  329  (referred  to): 
142  C.  593.  594,  76  P.  503  (construed):  150  C.  106.  107,  88  P.  280 
(referred  to  as  to  non-presentation  of  claim  upon  contingent 
liability);  3  C.  A.  548,  551,  86  P.  842  (construed  and  applied  when 
payment  on  mortgage  of  decedent  had  been  made  by  heir  before 
appointment  of  administrator);  3  C.  A.  741,  746,  747.  86  P.  1108 
(interest  in,  or  lien  upon  real  property  is  not  a  claim  against 
e.state  of  decedent);  6  C.  A.  686,  689,  92  P.  1035,  1036  (not  appli- 
cable to  claim   of  United  States). 

Probate  Act  51  ISO.— 18  C.  422.  427,  430  (construed):  24  C.  490. 
497,  498.  501  (construed);  34  C.  268,  264  (applied):  38  C.  85.  87 
(applied);  42  C.  493,  497,  506   (referred   to);  43  C.   49:3,   494   (ap- 
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piled);  45  C.  433,  436  (reft-rred  to);  46  C.  222,  232  (roferred  to): 
9«)  C.  467,  469,  470,  476,  31  P.  564  (construed  with  respect  to  con- 
tingent claims);   142  C.  471,  475,  76  P.  35   (referred  to). 

As  to  claims  against  estates,  see  1  <'linrch*M  lVe\T  Probnte  La»% 
nnd   Priictice.   606,    693- 7 8K. 

As  to  accounting:  by  executors  and  administrators,  see  Kerr's 
Cyc.  C.  C.  P.  i  1622  et  seq.  and  notes. 

As  to  appointment  of  attorney  to  represent  creditors  in  cer- 
tain proceedings,  see  post  $  1718. 

As  to  claims  agrainst  estiites.  see  1  Chnrch'M  IVew  Pr«bate  l^aw 
and  Practice,  666.  693-788. 

Am  to  contingency  of  claim  as  aflfectlng  limitation  of  time  for 
its  pre.^entation,  see  58  Ij.  82. 

As  to  <*xecuti)r  forbidden  to  purchase  cbiim  against  estate,  see 
Kerr's  (^yc.  C.  C.  P.  «  1617  and  note. 

As  to  executors  or  administrators  to  produce  and  file  vouch- 
ers, see  Kerr's  Cyc.  C.  C.  P.  KS  1631.  1632  and  notes. 

As  to  executor  to  exhibit  statement  of  claims  presented,  see 
Kerr's  Cyc.  C.  C.  P.  S  1622  and  note. 

As  to  naming  person  executor  not  discharging  him  from  just 
claim  due  deceased,  see  Kerr's  Cyc.  C.  C.  P.  f  1447  and  note. 

As  to  necessity  of  presentation  of  mortgage  or  other  lien  on 
homestead  as  claim  against  estate,  see  ante  S  1475. 

As  to  payment  of  debts  of  estate  and  order  thereof,  sec  Kerr's 
Cyc.  C.  C.  P.  I  1643  et  seq.  and  notes. 

As  to  presentation  of  claim  as  prerequisite  to  commencement 
of  action  against  estate,  and  construction  and  application  of 
this  section  in  that  connection,  see  Kerr's  Cyc.  C.  C.  P.  S  1500 
and  note. 

As  to  presentation  of  claim  evidenced  by  bill,  note,  etc.,  or 
secured  by  lien  or  mortgage,  see  Kerr's  Cyc.  C.  C.  P.  $  1497  and 
note;  see  also  3  C.  A.  548,  551,  86  P.  842. 

As  to  presentation  of  claim  in  action  pending  at  death  of 
deceased,  see   Kerr's  Cyc.  C  C.  P.  $  1502  and  note. 

As  to  what  contracts  survive  and  must  be  carried  out  by 
executor,  see  59  C.  37.   44,  45. 

As  to  what  is  claim  against  an  estate,  see  96  C.  467,  471,  31 
P.  554,  where  authorities  are  collected  and  reviewed. 

As  to  when  executor  is  personally  liable  for  debts,  see  post 
I  1612. 

n494.  CLAIMS  TO  BE  SWOBIC  TO,  AXD  WHEIT  AL- 
LOWED,    TO    BEAR    SAME    INTEREST    AS   JUDGMEKTS. 

Every  claim  which  is  due,  when  presented  to  the  executor  or 
administrator,  must  be  supported  by  the  affidavit  of  the 
claimant,  or  some  one  in  his  behalf,  that  the  amount  la  Justly 
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due,  that  no  payments  have  heen  made  thereon  which  are 
not  credited,  and  that  there  are  no  offsets  to  the  same,  to  the 
knowledge  of  the  aMant.  If  the  claim  be  not  dne  when  pre- 
sented, or  be  contingent,  the  particulars  of  such  claim  must 
be  stated.  When  the  affidavit  is  made  by  a  person  other  than 
the  claimant,  he  must  set  forth  in  the  affidavit  the  reason 
why  It  is  not  made  by  the  claimant.  The  oath  may  be  taken 
before  any  officer  authorized  to  administer  oaths.  The  execu- 
tor or  administrator  may  also  require  satisfactory  vouchers 
or  proofs  to  be  produced  in  support  of  the  claim.  If  the 
estate  be  Insolvent,  no  greater  rate  of  interest  shall  be  al- 
lowed upon  any  claim  after  the  first  publication  of  notice  to 
creditors  than  is  allowed  on  judgments  obtained  in  the  su- 
perior court. 

nintoryt  Enacted  March  11,  1872,  re-enactment  of  5  131  Pro- 
bate Act  as  amended  February  7,  1860,  Stats.  1860,  p.  17,  |  2; 
May  20,  1861,  Stats.  1861,  p.  637,  {40;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  865;  April  16,  1880  Code  Amdts.  1880  (C. 
C.  P.  pt.),  p.  89;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  215,  act  held  unconstitutional,  see  history, 
I  5   ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  30  pars,  annotation. 

Code  Mectlon. — 52  C.  568.  577  (referred  to):  55  C.  574.  579 
(cited):  56  C.  297,  301,  302,  304  (referred  to);  56  C.  464.  465  (ap- 
plied); 58  C.  348.  353  (cited):  67  C.  637.  642,  8  P.  497.  500 
(applied);  (C.  Feb.  19,  1886),  9  P.  940,  942  (applied):  72  C.  17, 
18.  12  P.  226.  870  (referred  to):  86  C.  348.  350,  24  P.  1024  (con- 
strued); 91  C.  603,  605.  27  P.  937  (applied):  92  C.  433,  435.  28  P. 
486,  487  (cited);  95  C.  160,  167,  27  P.  160,  30  P.  196  (referred  to): 
96  C.  467,  470,  471.  31  P.  554,  555  (construed):  103  C.  153.  155. 
37  P.  144  (applied);  (C.  July  7,  1898),  53  P.  792  (referred  to); 
126  C.  454.  455,  456,  58  P.  857  (applied);  127  C.  58,  59,  60.  59  P.  197 
(construed):  127  C.  114.  116,  59  P.  290  (applied);  133  C.  409,  410. 
411,  65  P.  951  (construed);  134  C.  26,  29.  66  P.  24  (applied); 
135  C.  350,  352.  67  P.  329  (applied):  146  C.  196,  200,  79  P.  87.5 
(applied):  5  C.  A.  80.  81,  89  P.  875,  876  (affidavit  on  behalf  of 
claimant  is  insufficient  when):  6  C.  A.  197,  201.  91  P.  759  (re- 
ferred to):  102  P.  428.  426,  429  (construed  with  other  sections — 
presentation  of  claim  where  one  of  two  or  more  executors  is 
a  creditor). 

Probate  Act  §131. — 9  C.  616,  636  (cited):  18  C.  422,  427,  430 
(referred  to);  21  C.  24,  31  (construed);  22  C.  95,  99  (construed): 
27  C.  350.  354.  855,  357    (construed):   42  C.   174,   178   (applied):   43 
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C.  492,  494  (referred  to);  46  C.  154,  160  (applied):  55  C.  574,  579 
(reft'ired  to  as  to  presentation  of  claim):  56  C.  297,  301.  n02 
(constrijHd):  96  C.    467,   470.  471.  HI    P.  55  4    (construed). 

As  tii  affldavlts  in  R^neral,  «e«>  post   IS  2009  et  seq. 

As  to  claim  on  mortifaKc  t>r  lirn.  hoc  Kerr'.s  Cyc.  l^  C.  P.  I  K>00 
and    note. 

As  to  claim  paid  without  affidavit  and  allowance,  when  al- 
lowed executor,  see  Kerr's  Cyc.  C  C.  P.  S  1632  and  note. 

Ab  to  claims  af^ainst  estates,  see  1  ChurHi'M  l%>w  Probate  T««i'«v 
nml  Practice,  666.  693-788. 

As  to  officers  competent  to  administer, oaths,  see  Kerr's  Cyc. 
C.  C.   P.   §  2093  «*t  seq.  and  notes. 

§  1495.  SUPERIOB  JUDGE  MAI  PRESENT  CLAIM,  AND 
ACTION  THEREON.  Any  judge  of  a  superior  court  may  pre- 
sent a  claim  against  the  estate  of  a  decedent  for  allowance  to 
the  executor  or  administrator  thereof,  and  if  the  executor  or 
administrator  allows  the  claim,  he  must  in  writing  designate 
some  other  judge  of  the  superior  court  of  the  same  or  an 
adjoining  county,  who,  upon  the  presentation  of  such  claim  to 
him,  is  vested  with  power  to  allow  or  reject  It,  and  the  judge 
presenting  such  claim,  in  case  of  its  rejection  by  the  executor 
or  administrator,  or  by  such  judge  as  shall  have  acted  upon 
it,  has  the  same  right  to  sue  in  a  proper  court  for  its  recovery 
as  other  persons  have  when  their  claims  against  an  estate  are 
rejected. 

History t  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  90;  by  Code  Commiaslon,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  215,  act  held  uncon- 
stitutional, see  history,   {  5   ante. 

120  C.  648,  651,  53  P.  213  (referred  to):  102  F.  423,  430  (con- 
strued with  otiier  sections — presentation  of  claim  wliere  one  of 
two  or  more  executors  is  a  creditor). 

As  to  claims  against  estates,  se<>  I  Church*N  New  Probate  I*«i?r 
nml  Practice,  666,  693-788. 

§149«.    ALLOWANCE     AND     REJECTION     OF     CLAIMS. 

When  a  claim,  accompanied  by  the  affidavit  required  in  this 
chapter,  is  presented  to  the  executor  or  administrator,  he 
must  indorse  thereon  his  allowance  or  rejection,  with  the  day 
and  date  thereof.    If  he  allow  the  claim,  it  must  be  presented 
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to  a  Judge  of  the  superior  court  for  his  approval,  who  must  in 
the  same  manner  indorse  upon  it  his  allowance  or  rejection. 
If  the  executor  or  administrator,  or  the  Judge,  refuse  or  neg- 
lect to  indorse  such  allowance  or  rejection  for  ten  days  after 
the  claim  has  heen  presented  to  him,  such  refusal  or  neglect 
may,  at  the  option  of  the  claimant,  be  deemed  equivalent  to  a 
rejection  on  the  tenth  day;  and  if  the  presentation  be  made 
by  a  notary,  the  certificate  of  such  notary,  under  seal,  shall 
be  prima  facie  evidence  of  such  presentation  and  the  date 
thereof.  If  the  claim  be  presented  to  the  executor  or  admin- 
istrator before  the  expiration  of  the  time  limited  for  the 
presentation  of  claims,  the  same  is  presented  in  time,  though 
acted  upon  by  the  executor  or  administrator,  and  by  the 
Judge,  after  the  expiration  of  such  time.  If  the  claim  be  pay- 
able in  a  particular  kind  of  money  or  currency,  it  shall,  if 
allowed,  be  payable  only  in  such  money  or  currency. 

niutoryt  Enacted  March  11,  1872,  substantial  re-enactment  of 
1 182  Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  687, 
§41;  amended  March  24,  1874,  Code  Amdts.  1878-4,  p.  866;  April 
16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  90;  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  216,  act  held 
unconstitutional,  see  hlBtory,  I  5  ante. 

See  Kerr's  Oyc.  C.  C.  P.  for  23  pars,  annotation. 

Code  mectlon. — 66  C.  530.  531,  533.  6  P.  390,  391  (refcrr»*d  to): 
67  C.  147,  148,  7  P.  420  (applied);  72  C.  187.  189,  13  P.  494  (con- 
strued); 98  C.  481,  483.  485,  33  P.  439,  440  (construed  and  ap- 
plied); 116  C.  660,  664.  669,  48  P.  800  (erroneously  referred  to 
for  §1498  post):  127  C.  189.  192.  193.  59  P.  834  (applied):  127  C. 
471,  476,  59  P.  895  (referred  to);  129  C.  475.  478.  62  P.  72  (referred 
to);  102  F.  423,  426.  429  (construed  with  other  sections — pres- 
entation of  claim  where  one  of  two  or  more  executors  Is  a 
creditor). 

Probate  Act  I  132.— 6  C.  665.  670  (applied):  18  C.  422.  427,  430 
(referred  to);  29  C.  359,  372  (referred  to):  34  C^.  224,  226  (referred 
to);  34  C.  258,  262  (construed). 

As  to  act  of  one  of  two  executors  or  administrators,  or  act 
of  majority  of  more  tlian  two  fXci-utorM  or  administrators,  soe 
Kerr's  Cye.   C.  C.   P.   11355. 

Ah  to  claims  against  e«tnti*s,  r«m'  1  (-liiircirM  New  Probnte  I«aw 
and  Practice,  666,   693-788. 

As  to  date  of  rejection  for  purpose  of  conimeiu'lng:  aitloti.  st-e 
Kerr's  Cyc.  C.  C.  P.  fi  1498  and  note. 
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A»  to  judgr**'*  power  to  approve  claim  in  chamtiers.  see  K«»rT's 
Cyc.  C.  C.  P.  I  166  and  note. 

A«  to  powers  and  duties  of  exrcutors  and  administrators,  see 
Kerr's  Cyc.  C.  C.  P.  if  la^l  et  8e<].  and  notes. 

As  to  when  and  &gA\n»t  whom  allowance  of  claim  is  con- 
clusive, see  65  A.  D.  121. 


1 1497.    APPBOYED  CLAIMS  OR  COPIES  TO  BE  FILED. 

Bvery  claim  allowed  by  the  executor  or  administrator,  and 
approved  by  a  judge  of  the  superior  court;  or  a  copy  thereof, 
as  hereinafter  provided,  must,  within  thirty  days  thereafter, 
be  filed  in  the  court,  and  be  ranked  among  the  acknowledged 
debts  of  the  estate,  to  be  paid  in  due  course  of  administration. 
If  the  claim  be  founded  on  a  bond,  bill,  note,  or  any  other 
iostniment,  a  copy  of  such  instrument  must  accompany  the 
claim,  and  the  original  instrument  must  be  exhibited,  if 
demanded,  unless  it  be  lost  or  destroyed,  in  which  case  the 
claimant  must  accompany  his  claim  by  his  affidavit,  contain- 
ing a  copy  or  particular  description  of  such  instrument,  and 
stating  its  loss  or  destruction. 

CLAIMS  SECIBED  BY  LIENS  MAY  BE  DESCRIBED.    If 

the  claim,  or  any  part  thereof,  be  secured  by  a  mortgage  or 
other  lien  which  has  been  recorded  in  the  office  of  the  recorder 
of  the  county  in  which  the  land  affected  by  it  lies.  It  shall  be 
sufficient  to  describe  the  mortgage  or  lien,  and  refer  to  the 
date,  volume,  and  page  of  its  record. 

LOST  CLAIMS.  If,  in  any  case,  the  claimant  has  left  any 
original  voucher  in  the  hands  of  the  executor  or  administrator, 
or  suffered  the  same  to  be  filed  in  court,  he  may  withdraw  the 
same  when  a  copy  thereof  has  been  already,  or  is  then, 
attached  to  his  claim.  A  brief  description  of  every  claim  filed 
must  be  entered  by  the  clerk  in  the  register,  showing  the  name 
of  the  claimant,  the  amount  and  character  of  the  claim,  rate 
of  interest,  and  date  of  allowance. 

HlNtoryi  Rnacted  March  11.  1K72,  substantial  re-enactment  of 
1133  Probate  Act  as  amended  May  20.  1861,  Stats.  1861,  p.  638. 
142:  amended  April  16.  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.). 
p.  90;  by  Code  Commission,  Act  March  8.  1901,  Stats,  and  Amdts. 
1900-1.  p.  216.  act  held  unconstitutional,  see  hlstorj',  $6  ante. 
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See  Kerr*8  Cyc.  C.  C.  P.  for  41  pars,  annotation. 

Code  aectfon. — 51  C.  216.  217  (cited):  52  C.  568,  677  (referred 
to);  62  C.  418,  416  (applied);  67  C.  178,  180,  7  P.  477  (referred 
to);  72  C.  487,  489.  14  P.  36.  37  (applied);  82  C.  96.  99.  23  P.  6,  7 
Preferred  to);  86  C.  137,  141,  24  P.  638  (referred  to);  86  C.  322. 
326,  24  P.  1019,  1020  (applied);  96  C.  467,  475,  31  P.  564,  557  (ap- 
plied); 82  P.  241,  242  (''claim"  and  "debt"  are  used  interchangre- 
ably);  109  C.  868.  357.  42  P.  435  (applied);  112  C.  75.  79.  44  P. 
469  (applied);  125  C.  357,  362,  73  A.  S.  47.  58  P.  16  (applied); 
128  C.  388.  392,  60  P.  967  (applied);  133  C.  297,  299,  65  P.  624 
(applied);  135  C.  360,  352.  67  P.  329  (referred  to);  146  C.  191, 
193,  79  P.  878  (applied) ;  6  C.  A.  197,  201,  91  P.  759  (settlner  apart 
entire  estate — ^f allure  of  complaint  to  state  a  cause  of  action). 

Probate  Act  {183. — 9  C.  616,  636  (referred  to);  18  C.  422,  428 
(referred  to);  21  C.  24,  29,  31  (referred  to);  24  C.  491,  501 
(referred  to);  27  C.  350.  855,  356  (referred  to);  29  C.  351,  380 
(referred  to);  46  C.  154.  161  (applied);  46  C.  304.  316  (construed). 

As  to  claims  agrainst  estates,  see  1  Chnrcli'a  New  Probate  Law 
aad  Practleey  666.  698-788. 

Same — Secured  by  morteragrc,  see  Kerr's  Cyc.  C.  C.  P.  §1500 
and  note. 

As  to  contest  of  allowed  claim  by  heir,  see  Kerr's  Cyc.  C.  C. 
P.  {1686  and  note. 

As  to  Interest  on  Judgrments,  see  Kerr's  Cyc.  C.  C.  P.  {  1034 
and   note. 

As  to  whether  acknowlcdgrment  to  take  the  debt  out  of  run- 
ningr  of  statute  of  limitations  is  required  to  be  In  writing-,  see 
Kerr's  Cyc.  C.  C.  P.  I  360  and  note. 

S  1498.  BEJECTED  CLAIMS  TO  BE  SUED  FOB  WITHIN 
THBEE  MONTHS.  When  a  claim  Is  rejected  either  by  the 
executor  or  administrator,  or  a  Judge  of  the  superior  court, 
written  notice  of  such  rejection  shall  be  given  by  the  executor 
or  administrator  to  the  holder  of  such  claim  or  to  the  person 
presenting  the  same  and  the  holder  must  bring  suit  in  the 
proper  court  against  the  executor  or  administrator  within 
three  months  after  the  date  of  service  of  such  notice  if  the 
claim  be  then  due,  or  within  two  months  after  it  becomes 
due,  otherwise  the  claim  shall  be  forever  barred. 

History t  Enacted  March  11,  1872,  re-enactment  of  i  134  Pro- 
bate Act;  amended  April  16.  1880,  Code  Amdts.  1880  (C.  Q,  P. 
pt),  p.  91;  by  Code  Commission,  Act  March  8.  1901,  Stats,  and 
Amdts.  1900-1,  p.  216,  act  held  unconstitutional,  see  history, 
f  6  ante;  amended  March  6,  1909,  Stats,  and  Amdts.  1909.  ch.  99. 

Kerr's  C.  C.  P.— 69  1089 
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See  Kerr's  Cyc.  C.  C.  P.  for  If  pars,  annotation. 

C*4e  Mctlvn.— 67  C.  147,  148.  7  P.  420  (referred  to);  «7  C.  687. 
640  (cited  as  to  suit  on  claims),  8  P.  497,  499  erroneously  cited  for 
f  1498);  72  C.  187,  188,  IS  P.  494  (referred  to);  79  C.  273,  275.  277. 
21  P.  748.  749  (applied);  fS  G.  169.  170.  28  P.  862  (applied);  96 
C.  467,  470.  31  P.  554  (referred  to);  98  C.  481,  485.  486,  33  P.  439, 
441  (cited);  108  C.  288.  292.  41  P.  12  (construed);  112  C.  75.  84 
(applied — ^mlscited  as  S  1493),  44  P.  469,  471  (correct  citation); 
116  C.  460,  464,  47  P.  368  (referred  to);  116  C.  660,  664.  666,  48 
P.  800  (applied);  124  C.  668,  574.  67  P.  561  (applied);  137  C.  114, 
116.  59  P.  290  (construed);  127  C.  189,  192.  193,  59  P.  884  (referred 
to):  127  C.  460.  59  P.  823  (referred  to);  129  C.  475,  478.  479.  62  P. 
72  (applied);  132  C.  456.  457.  458.  64  P.  690  (applied);  133  C. 
297.  300.  301,  65  P.  624  (referred  to);  186  C.  10.  18.  68  P.  97,  98 
(applied);  142  C.  693,  594,  76  P.  503  (applied);  146  C.  523.  524. 
625.  78  P.  1046  (applied) ;  149  C.  303,  304,  S6  P.  693  (applied) ; 
102  F.  423.  426,  429  (construed  with  other  sections — ^presentation 
of  claim  where  one  of  two  or  more  executors  is  a  creditor).' 

Probate  Act  $134^-18  C.  422,  428.  430  (referred  to);  21  C.  24. 
29  (referred  to);  34  C.  224,  226  (referred  to);  46  C.  222,  233 
(referred  to). 

As  to  actions  on  rejected  claims,  the  commencement  thereof, 
and  proceedings  therein,  see  Kerr's  Cyc.  C.  C.  P.  1 1500  and 
note. 

As  to  claims  agralnst  estates,  see  1  Chnreh'a  New  Probate  Law 
amd  Practice,  666.   693-788. 

As  to  statutes  of  limitations — Generally,  see  Kerr's  Cyc.  C.  C. 
P.   11  336-363  and  notes. 

Same — Time  for  brinslngr  action. — See  Kerr's  Cyc.  C.  C.  P. 
1 1501  and  note. 

Same — Same — After  death. — Soc  Kerr's  Cyc.  C.  C.  P.  I  353  and 
note. 

Same—Vacancy  In  administration  does  not  afCect. — See  Kerr's 
Cyc.  C.  C.  P.  S  1501  and  note. 

As  to  time  for  bringing:  action,  nre  Korr's  Cyc.  C.  C.  P.  S  353 
and  note;  8  1601  and  note. 

Aa  to  vacancy  In  administration  not  affectlnir  statute  of  limi- 
tations, see  Kerr's  Cyc.  C.  C  P.  I  1501  and  note. 

As  to  when  action  is  commenced,  see  Kerr's  Cyc.  C.  C  P.  S  350 
and  note. 

n499.  CLAIMS  BARRED  BT  STATUTE  OF  LIMITA- 
TIONS.    WHEN  AND  WHOM  JUDOE  MAT  EXAMINE.    No 

claim  must  be  allowed  by  the  executor  or  administrator,  or 
by  a  Judge  of  the  superior  court,  which  Is  barred  by  the 
statute  of  limitations.    When  a  claim  is  presented  to  a  judge 
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for  Us  allowance,  he  may,  in  hia  diBcretlOQ,  examine  tlie 
claimant  and  others,  on  oath,  and  hear  any  legal  eyidence 
touching  the  validity  of  the  claim.  No  claim  against  any 
estate,  which  has  been  presented  and  allowed,  is  affected  by 
the  statute  of  limitations,  pending  the  proceedings  tor  the 
settlement  of  the  estate. 

HUteiyt  Enacted  March  11,  1872.  substantial  re-enactment  of 
1 135  Probate  Act  as  amended  April  4,  1864.  Stats.  1863-4,  p.  870, 
f  12;  amended  April  16.  1880.  Code  Amdts.  1880  (C.  C.  P.  pt.).  p. 
91;  by  Code  Commission.  Act  March  8.  1901,  Stats,  and  Amdts. 
1900-1,  p.  216,  act  held  unconstitutional,  see  history,  S  6  ante; 
amended  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  578.  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  498. 

See  Kerr's  Cyc  C.  C.  P.  for  15  pars,  annotation. 

Code  section.— 66  C  189,  190.  5  P.  77  (referred  to);  66  C.  630, 
581.  632,  6  P.  390,  391  (referred  to);  77  C.  184,  187,  19  P.  278. 
279  (referred  to);  110  C.  79.  84.  42  P.  466  (applied);  126  C.  454. 
456,  467,  68  P.  867  (referred  to);  127  C.  189,  198,  59  P.  884 
(applied);  127  C.  688,  592,  60  P.  45  (applied);  128  C.  385,  338,  60 
P.  977  (applied);  132  C.  458,  454,  64  P.  713,  1071  (applied);  138 
C.  406.  407,  65  P.  972  (referred  to);  152  C.  758,  758,  98  P.  1013 
(cited);  1  C.  A.  619.  620,  82  P.  977  (cited);  1  C.  A.  659,  662,  82 
P.  1075  (cited). 

Probate  Act  f  185.— 2  C.  385.  386  (cited);  18  C.  422,  428  (re- 
ferred to);  56  C.  297,  302  (referred  to). 

As  to  claims  against  estates,  see  1  Church's  New  Probate  I^aw 
and  Frnctlce,  666,  693-788. 

As  to  limitation  of  action  as  against  estate  of  decedent  before 
administration  is  granted,  see  65  A.  D.  594. 

As  to  power  of  executor  or  administrator  to  revive  debt,  see 
12  A.  D.  659. 

As  to  statute  of  limitations  in  general,  see  Kerr's  Cyc.  C.  C. 
P.  f  {  312  et  seq.  and  notes. 

As  to  when  statute  of  limitations  begrins  to  run  in  favor  of 
executor  or  administrator,  see  99  A.  D.  296. 


§  1500.    CLAIMS  MUST  BE  PBESENTED  BEFOBE  SUIT. 

No  holder  of  any  claim  against  an  estate  shall  maintain  any 
action  thereon,  unless  the  claim  is  first  presented  to  the  execu- 
tor or  administrator,  except  in  the  following  case:  An  action 
may  be  brought  by  any  holder  of  a  mortgage  or  lien  to  en- 
force the  same  against  the  property  of  the  estate  subject 
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thereto,  where  all  recourse  against  any  other  property  of  the 
estate  is  expressly  waived  in  the  complaint,  but  no  counsel 
fees  shall  be  recovered  in  such  action  unless  such  claim  be  so 
presented. 

History!  Enacted  March  11,  1872,  rd-enactment  of  1 186  Pro- 
bate Act;  amended  March  24,  1874,  Code  Amdta.  1873-4,  p.  866; 
March  16.  1876,  Code  Amdts.  1876-6,  p.  103;  by  Code  Commission. 
Act  March  8,  1901.  Stats,  and  Amdts.  1900-1.  p.  217,  act  held 
unconstitutional,  see  history,  f  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  101   pars,  annotation. 

Code  ■ectlon.— 52  C.  232,  235  (applied);  56  C.  297,  299,  302.  303. 
304    (construed);    57   C.    407,    408    (applied);    62    C.    20,    26    (con- 
strued); 65  C.  574,  575,  4  P.  580   (referred  to);  66  C.  530,  531,  6 
P.   390    (referred  to);   67  C.   178,   180,   7  P.   477    (construed);   9  P. 
940,  942   (referred  to);  15  P.  123,  124   (applied);  77  C.  54,  56,   18 
P.   808,   809    (construed);  77  C.   184,   187,   19   P.   278,  280    (referred 
to);  79  C.  7,  10,  12,  21  P.  375,  376    (referred  to);  79  C.  409,  410, 
21  P.   840,   841    (applied);   82   C.  96.   99,   23  P.   6    (applied);    83  C. 
440,    443,    23   P.   376,   377    (applied   with   5  1475   to   mortgage):    85 
C.  436,  443,  25  P.  22,  23   (referred  to);  86  C.  322,  827,  24  P.  1019 
(applied);  90  C.  393,  395,  396,  27  P.  302,  303  (referred  to);  95  C.  160. 
167,  27  P.  160,  161,  30  P.  196  (applied);  95  C.  435.  437,  438.  30  P. 
583    (applied);   96  C.   467,   469,   473,   31   P.   554,   656    (cited);   32    P. 
241,  243   (demand  upon  which  no  action  can  be  brought  against 
estate);  98  C.  481.  486,  33  P.  439,  441    (cited);  99  C.  503,  507,  508. 
509.  34  P.  219  (applied);  100  C.  547,  553.  35  P.  158  (referred  to): 
105  C.   45,  47,  38  P.  541    (applied);  106  C.   202,  204,  205,  39  P.   531 
(referred  to);   109  C.   63,  67,  68,   69,   41  P.   817   (applied);   110   C. 
79,   83,   42   P.    466,   467    (applied);    110   C.   335,    338.   42  P.    891,    892 
(applied);  112  C.  75.  78.  44  P.  469   (cited);  116  C.  355,  367.  48  P. 
219    (applied);    119   C.   65,  66,   67,   51   P.   12    (referred  to);    121   C. 
647.   656,  64  P.   254    (applied):   124  C.   229,   231,  71  A.  S.   53,   56   P. 
1038    (referred    to);    124    C.    568,    574.    57    P.    501    (applied):    125 
C.   357.   861,   73   A.   S.   47.    58   P.   16    (cited);    127   C.    52,    54,   59    P. 
310    (referred  to);   127  C.    189,   192,   59  P.   834    (referred  to);    127 
C.    275.    277,    59    P.    776    (cited):    129    C.    475,    478.    479,    62    P.    72 
(referred  to):   131  C.   667,  673,   63   P.   1080    (referred  to):    132  C 
601.   602.    64   P.    1080    (referred   to);    133   C.    91,   95.   98.    65    P.    326 
(applied);    135    C.    350,    352,    353,    67    P.    329    (construed):    3  36    C 
1^  13,  68  P.  97,  98  (applied);  146  C.  644,  656,  80  P.  1080  (applied). 
149  C.   308.   804.   86  P.  693    (applied);   150  C.   106.   107,  88  P.   28<» 
(referred  to  as  to  non-presentation  of  claim  upon  contingent  lia- 
bility); 151  C.  723.  732,  91  P.  616   (referred  to);  1  C.  A.  619.  620. 
82    P.    977    (applied    in    case    of    mortgage    claim);    1    C.    A.    659, 
662,  82  P.  1075    (cited);  8  C.  A.  548,  551,  652,  86  P.  842    (applied 
in  case  of  payments  before  appointment);  4  C.  A.  626,  629,  88 
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P.  730,  731  (mortsage  Is  anly  exception,  but  where  that  is 
upon  property  subject  to  homestead  claim  the  exception  is 
limited  by  §  1476);  6  C.  A.  686,  689,  92  P.  1035  (not  applicable  to 
claim  of  United  States):  102  F.  423.  426,  420  (construed  with 
other  sections — presentation  of  claim  where  one  of  two  or  more 
executors  is  a  creditor). 

Probate  Act  f  186.— 6  C.  386,  393  (applied);  18  C.  422,  428 
(referred  to);  21  C.  24,  29  (referred  to);  24  C.  491,  501  (referred 
to>;  56  C.  297,  303   (construed). 

As  to  action  to  foreclose  mortgragre,  see  Kerr's  Oyc.  C.  O.  P. 
i  726   and   note. 

As  to  amendments  and  relief  from  orders,  acts,  and  judg- 
ments made  and  taken  through  surprise,  inadvertence,  or  ex- 
cusable neglect,  see  Kerr's  Cyc.  C.  C.  P.  |  478  and   note. 

As  to  claims  against  estates,  see  1  Chareh's  New  Probate  JLair 
and  Practice,  666,  693-788. 

As  to  complaint  In  civil  action,  see  Kerr's  Cyc.  C.  C.  P.  }  426 
and  note. 

As  to  definition  of  "to  waive"  and  "waiver,"  see  90  C.  898,  895, 
27  P.  302:  8  W.  &  P.  7875,  7831. 

As  to  encumbrance  on  homestead,  see  Kerr's  Cyc.  C.  C.  P. 
f  1475  and  note. 

As  to  general  rules  of  pleading,  see  Kerr's  Cyc.  C.  C.  P.  §  452 
et  seq.  and  notes. 

As  to  lien  of  judgment  not  being  destroyed  by  death  of  Judg- 
ment  debtor,  see  Kerr's  Cyc.  C.  C.  P.  §  1505  and  note. 

As  to  manner  of  commencing  civil  actions,  see  Kerr's  Cyc. 
C.  C.  P.  H  405  et  seq.  and  notes. 

As  to  motions  and  orders  in  general,  see  Kerr's  Cyc,  C.  C.  P. 
}ft  1003  et  seq.  and  notes. 

As  to  necessity  of  presenting  mortgage  on  homestead  as 
claim  against  estate,  see  Kerr's  Cyc.  C.  C.  I*.  {  1475  and  note. 

As  to  presentation  of  claims,  in  general,  see  Kerr's  Cyc:  C. 
C.  P.  S  1493  and  note. 

Same — Secured  by  mortgage,  or  other  lien,  or  evidenced  by 
bills,  notes,  etc.,  see  Kerr's  Cyc  C.  C.  P.  f  1497  and  note. 

As  to  provisions  of  statute  of  limitations  where  person  en- 
titled to  bring  action  dies  before  limitation  expires,  see  Kerr's 
Cyc.  C.  C.  P.  i  353  and  note. 

As  to  right  of  action,  time  of  commencement  of  action,  and 
time  within  which  action  must  be  commenced  on  contingent 
claims,  see  Kerr's  Cyc.  C.  C.  P.  S  1498  and  note. 

As  to  rules  of  practice  generally  In  probate  matters,  see 
Kerr's  Cyc.  C.  C.  P.  1 1718  and  Part  II  of  this  code. 

As  to  trials  In  general,  see  Kerr's  Cyc.  C.  C.  P.  {J  588  et  seq. 
and  notes. 

As  to  venue  of  actions  In  general,  .see  Kerr's  Cyr.  C.  (^  P. 
if  892  et  seq.  and  notes. 
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§1ML  TIME  OF  LIMITATIOlf.  The  time  during  which 
there  shall  be  a  Tacancy  in  the  administration  must  not  be 
included  in  any  limitations  herein  prescribed. 

HIatoryt  Enacted  March  11,  1872,  re-enactment  of  {  1S7  Pro- 
bate Act. 

See  Kerr's  Cyc.  C  C.  P.  for  3  pars,  annotation. 
129  C.   475,   478,   479,  69  P.  823    (referred  to). 
As  to  claims  ae^ainst  estates,  see  1  Charek**  New  Probate  Iait 
and  Practice,   666,   693-788. 


§  1502.  CLAIMS  IN  ACTION  PENDING  AT  TIME  OF  DE- 
CEASE*  If  an  action  is  pending  against  the  decedent  at  the 
time  of  his  death,  the  plaintifC  must  in  like  manner  present 
his  claim  to  the  executor  or  administrator,  for  allowance  or 
rejection,  authenticated  as  required  in  other  cases;  and  no 
recovery  shall  be  had  in  the  action,  unless  proof  be  made  of 
the  presentations  required. 

UlmtorTi  Enacted  March  11,  1872,  re-enactment  of  1 138  Pro- 
bate Act;  amended  by  Code  Commission.  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  217.  act  held  unconstitutional,  see 
history,   {  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  27  pars,  annotation. 

Code  section. — 52  C.  225,  227  (referred  to);  79  C.  7,  10,  11,  21 
P.  375,  376  (applied);  89  C.  1,  4,  26  P.  610  (construed);  95  C. 
435,  437,  438,  30  P.  583  (referred  to);  99  C.  603,  506,  507,  508. 
509,  34  P.  219  (construed);  106  C.  202,  204,  39  P.  631  (referred 
to);  107  C.  49,  52,  53,  40  P.  21,  386  (referred  to);  123  C.  21.  22. 
55  P.  599  (applied);  123  C.  467,  469,  56  P.  99,  100  (applied); 
129  C.  475.  479.  62  P.  72  (applied);  133  C.  91,  95,  96,  98,  65  P. 
326  (construed);  153  C.  219,  224,  94  P.  885,  887  (cited);  3  C.  A- 
741,  74o,  746,  86  P.  1108  (construed — claim  to  definite  fund  is 
not  a  claim  against  estate  of  decedent);  111  F.  989,  995  (not 
applicable  to  action  by  United  States  on  bond  of  officer — 
neither  the  statute  of  limitations  nor  laches  will  bar  govern- 
ment when). 

Probate  Act  §188. — 27  C.  350,  355  (referred  to);  42  C.  129, 
132,  134   (applied);  50  C.  40,   42    (applied). 

As  to  abatement  of  survival  of  action,  see  Kerr's  Cyc.  C.  C. 
P.   S  385  and  note. 

As  to  claims  against  estates,  see  1  Church's  New  Probate  I«aw 
and  Practice,  666,  693-788. 
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As  to  effect  of  Judgment  against  executor,  see  Kerr's  Cyc. 
C.  C.  P.  §  1504  and  note. 

As  to  substitution  of  personal  representative  or  successor  of 
party  to  action,  see  Kerr's  Cyc.  C.  C.  P.  I  386  and  note. 

As  to  what  contracts  and  causes  of  action  surrlve,  see  59 
C.  37   43. 


§1508.  ALLOWANCE  OF  €LAIM  IN  FABT.  Wheneyer 
any  claim  is  presented  to  an  executor  or  administrator,  or  to 
a  judge,  and  he  is  willing  to  allow  the  same  in  part,  he  must 
state  in  his  indorsement  the  amount  he  is  willing  to  allow.  If 
the  creditor  refuse  to  accept  the  amount  allowed  in  satisfac- 
tion of  his  claim,  he  shall  recover  no  costs  in  any  action 
therefor  brought  against  the  executor  or  administrator,  unless 
he  reoorer  a  greater  amount  than  that  offered  to  be  allowed. 

Hlstoryt  Enacted  March  11,  1872,  re-enactment  of  i  139  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  91;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  217,  act  held  unconstitutional,  see  history,  f  6  ante. 

See  Kerr's  Cyc.  C.  C  P.  for  2  pars,  annotation. 

Code  aeetloa.— 85  C.  137,  142.  24  P.  638,  639  (cited);  112 
C.  79,  83.  44  P.  469  (referred  to);  102  P.  423,  426,  429  (construed 
with  other  sections — ^presentation  of  claim  where  one  of  two 
or  more  executors  is  a  creditor). 

Prebate  Act  1189.^9  C.  616,  636  (referred  to);  21  C.  24, 
31    (referred  to). 

As  to  claims  against  estates,  see  1  Cliurcb's  New  Probate  Law 
aad  Practice,  666,  693-788. 

As  to  costs  cannot  be  allowed  If  plaintiff  falls  to  recover 
greater  amount  than  that  for  which  defendant  offers  to  allow 
judgment,  see  Kerr's  Cyc.  C.  C.  P.  S  997  and  note. 

As  to  presentation  of  claim  in  action  to  foreclose  mortgage 
pending  at  death  of  defendant,  see  Kerr's  Cyc.  C.  C.  P.  S  1475 
and  note  par.  24. 

§1604.  EFFECT  OF  JUDGMENT  AGAIKST  EXECUTOB. 

A  judgment  rendered  against  an  executor  or  administrator, 
upon  any  claim  for  money  against  the  estate  of  his  testator 
or  intestate,  only  establishes  the  claim  in  the  same  manner 
as  if  it  had  been  allowed  by  the  executor  or  administrator  and 
the  Judge;  and  the  judgment  must  be  that  the  executor  or 
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administrator  pay,  in  due  course  of  administration,  the 
amount  ascertained  to  be  due.  A  certified  transcript  of  the 
original  docket  of  the  judgment  must  be  filed  among  the 
papers  of  the  estate  In  court.  No  execution  must  issue  upon 
such  judgrment,  nor  shall  it  create  any  lien  upon  the  property 
of  the  estate,  or  give  to  the  judgment  creditor  any  priority  of 
payment. 

TUmtoryt  Enacted  March  11,  1872,  substantial  re-enactment  of 
S  140  Probate  Act;  amended  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  91;  by  Code  CommisBlon,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  217,  act  held  unconstitutional,  see 
history,    f  5    ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  31  pars,  annotation. 

Code  sectloii;>-52  C.  225,  227  (applied);  60  C.  594.  600  (applied): 
65  C.  517.  518,  4  P.  561  (erroneously  cited  as  $1614);  70  C.  184. 
185,  11  P.  624,  625  (applied);  74  C.  567,  16  P.  396  (applied): 
88  C.  644,  647,  26  P.  596  (applied);  93  C.  16,  17,  28  P.  889  (ap- 
plied); 121  C.  635,  638,  54  P.  148  (referred  to);  124  C.  219,  222. 
56  P.  1031  (applied) ;  132  C.  510,  511,  64  P.  1078  (applied);  133 
C.  297,  301,  65  P.  624  (referred  to):  138  C.  301,  304.  305,  306, 
71  P.  441  (applied);  141  C.  13,  16,  74  P.  299  (construed);  (C.  Dec. 
21,  1893).  85  P.  306,  307  (applied);  5  C.  A.  513,  514.  90  P.  971 
(this  section  places  Judgment  against  executor  or  adminis- 
trator upon  same  footing  as  an  allowed  claim). 

Probate  Act  |  140.— 6  C.  412,  413  (referred  to);  9  C.  123,  127 
(construed);  9  C.  130,  136  (applied);  21  C.  24,  30.  81  A.  D.  140 
(cited  as  to  effect  of  Judgment  against  executor  or  adminis- 
trator): 29  C.  369,  363,  366,  368,  373,  89  A.  D.  49  (referred  to): 
32  C.  376,  397  (applied):  34  C.  224,  226  (referred  to):  38  C.  85, 
87  (referred  to);  38  C.  372,  378  (referred  to);  46  C.  304.  315. 
317   (referred  to). 

As  to  claims  against  estates,  see  1  Churches  New  Probate  l#nw 
and  Practice,  666,  693-788. 

As  to  jtidgment — Generally,  see  Kerr's  Cyc.  C.  C.  P.  §S  577 
ct  seq.  and  notes. 

Same — Effect  of  against  estate  In  favor  of  administrator. — 
Sec  Kerr's  Cyc.  C.  C.  P.  §  1510  and  note. 

Same — Manner  of  giving  and  entering:. — See  Kerr's  Cyc.  C. 
C.  P.   §  664  et  seq.  and  notess. 

Same — Upon  failure  to  answer. — See  Kerr's  Cyc.  C.  C.  P.  S  585 
el  seq.  and  notes. 

As  to  Judgment  liens  in  general,  see  Kerr's  Cyc.  C.  C.  P.  S  671 
and   note. 
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§1M&    EXECUTION    NOT   TO    ISSUE    AFTEB   DEATH. 

When  any  Judgment  has  been  rendered  for  or  against  the 
testator,  intestate  in  his  lifetime,  no  execution  shall  issue 
thereon  after  his  death,  except  as  provided  in  section  six  hun-> 
dred  and  eighty-six.  A  judgment  against  the  decedent  for  the 
recovery  of  money  must  be  presented  to  the  executor  or  ad- 
ministrator like  any  other  claim. 

IF  ONE  IS  LEYIED  THE  PBOPEBTT  MAT  BE  SOLD.    If 

execution  is  actually  levied  upon  any  property  of  the  decedent 
before  his  death,  the  same  may  be  sold  for  the  satisfaction 
thereof;  and  the  officer  making  the  sale  must  account  to  the 
executor  or  administrator  for  any  surplus  in  his  hands.  A 
judgment  creditor  having  a  judgment  which  was  rendered 
against  the  testator  or  Intestate  in  his  lifetime,  may  redeem 
any  real  estate  of  the  decedent  from  any  sale  under  foreclos- 
ure or  execution,  in  like  manner  and  with  like  effect  as  if  the 
judgment  debtor  were  still  living. 

Hlatoryi  Enacted  March  11,  1872,  substantial  re-enactment  of 
i  141  Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  638, 
f43:  amended  March  28,  1874,  Code  Amdts.  1873-4,  p.  414;  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  218,  act  held  unconstitutional,  see  history,  {  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation. 

Code  MctioB. — 65  C.  517,  519,  4  P.  561  (cited);  86  C.  119,  121, 
122,  24  P.  852,'863  (construed);  99  C.  579,  582,  34  P.  326  (applied); 
124  C.  229.  230,  73  A.  S.  40.  56  P.  1038  (construed);  138  C.  257, 
259,  71  P.  334  (referred  to);  138  C.  301,  304,  305,  306,  71  P.  441, 
442  (cited);  3  C.  A.  741,  747,  86  P.  1108  (interest  in  or  lien  upon 
specific  property  is  not  a  claim  against  decedent's  estate). 

Probate  Act  1141. — 9  C.  123,  127  (referred  to):  19  C.  97,  100 
(applied);  22  C.  95,  99  (applied);  29  C.  359.  373,  89  A.  I).  49 
(construed);  37  C.  121,  143  (referred  to);  38  C.  372,  378  (re- 
ferred to);  65  C.  574,  579  (referred  to). 

As  to  claims  agralnst  estates,  see  1  Charcli*ii  New  Probnte  raw 
and  Praetlee,  666,  69S-788. 

§1606.  WHAT  JUDGMENT  IS  NOT  A  LIEN  ON  BEAL 
PBOPERTY  OF  ESTATE.  A  Judgment  rendered  against  a 
decedent,  dying  after  verdict  or  decision  on  an  issue  of  fact, 
but  before  Judgment  is  rendered  thereon,  is  not  a  lien  on  the 
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real  property  of  the  decedent,  but  is  payable  in  due  course  of 
administration. 

HIstofyt    ISnacted  Biareh  11,  1872. 

{See  Kerr's  Cyc.  C.  C.  P.  for  5  para,  annotation. 

124  C.   229,   230,   232,  71  A.  S.  53,  56  P.  1038   (referred  to). 

As  to  claims  agrainst  estates,  see  1  Chvreli's  N«^v  Probate  tMwr 
tkwkd.  Practice^  666,  693-788. 

As  to  entry  of  Judgment  where  plaintiff  dies  after  verdict, 
see  Kerr's  Cyc.  C.  C.  P.  j  669  and  note. 

§  1507.  MAT  BEFER  DOUBTFUL  CLAIMS.  EFFECT  OF 
BEFEBEE'S  ALLOWANCE  OB  BEJECTION.  If  the  executor 
or  administrator  doubts  the  correctness  of  any  claim  pre- 
sented to  him,  he  may  enter  into  an  agreement,  in  writing, 
with  the  claimant,  to  refer  the  matter  in  controversy  to  some 
disinterested  person,  to  be  approved  by  the  superior  court,  or 
a  Judge  thereof.  Upon  filing  the  agnreement  and  approval  of 
such  court  or  judge,  in  the  office  of  the  clerk  of  the  court  for 
the  county  in  which  the  letters  testamentary  or  of  administra- 
tion were  granted,  the  clerk  must  enter  a  minute  of  the  order 
referring  the  matter  in  controversy  to  the  person  so  selected, 
or,  if  the  parties  consent,  a  reference  may  be  had  in  the  court; 
and  the  report  of  the  referee,  if  confirmed,  establishes  or 
rejects  the  claim  the  same  as  if  it  had  been  allowed  or  rejected 
by  the  executor  or  administrator  and  judge. 

Htotoryi  Enacted  March  11,  1872,  re-enactment  of  1 142  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  6S8.  |44; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  91; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  218,  act  held  unconstitutional,  see  history,  {6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

69  C.  79.  80,  10  P.  257  (applied);  104  C.  243,  245.  38  P.  85 
(construed). 

As  to  claims  against  estates,  see  1  Church's  New  Probate  Uiw 
and  Practice,  666.   693-788. 

As  to  references  and  trials  by  refreos,  see  Kerr's  Cyc.  C.  C. 
P.  {  688  et  seq.  and  notes. 

fil5«a  TRIAL  BT  BEFEBEE,  HOW  CONETBMEB  AND 
ITS  EFFECT.     The  referee  must  hear  and  determine  the 
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matter,  and  make  his  report  thereon  to  the  court  in  which  his 
appointment  is  entered.  The  same  proceedings  shall  be  had 
in  all  respects,  and  the  referee  shall  have  the  same  powers,  be 
entitled  to  the  same  compensation  and  subject  to  the  same 
control,  as  in  other  cases  of  reference.  The  court  may  remove 
the  referee,  appoint  another  in  his  place,  set  aside  or  confirm 
his  report,  and  adjudge  coats,  as  in  actions  against  executors 
or  administrators,  and  the  judgment  of  the  court  thereon 
shall  be  as  valid  and  effectual,  in  all  respects,  as  If  the  same 
had  been  rendered  in  a  suit  commenced  by  ordinary  process. 

HUrtorrt  Xjnact«d  Maroh  11,  1872,  re-enactment  of  1 14S  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  6S9,  I  45. 

104  C.  243,  246,  247.  88  P.  85  (constrtiea). 

As  to  claims  against  estates,  see  1  Ch«reli*fl  New  ProlMite  IjAw 
and  Practice,  666,  693-788. 

As  to  construction  of  tljis  section,  see  Kerr's  Cyc.  C.  C.  P. 
{  1507  and  note. 

A3  to  reference,  see  Kerr's  Cyc.  C.  C.  P.  iS  638-645  and  notes. 


§1609.    LIABILITY  OF  EXECUTOR,  ETC.,  FOB  COSTS. 

When  a  Judgment  is  recovered,  with  costs,  against  any  execu- 
tor or  administrator,  he  shall  be  individually  liable  (or  such 
costs,  but  they  must  be  allowed  him  in  his  administration  ac- 
counts, unless  It  appears  that  the  suit  or  proceeding  in  which 
the  costs  were  taxed  was  prosecuted  or  defended  without  Just 
cause. 

History  I  Enacted  March  11,  1872,  re-enactment  ot  {144  Pro- 
bate Act;  repealed  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  218,  act  held  unconstitutional,  see 
history,  |  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

93  C.  669,  572,  29  P.  230,  231  (referred  to);  99  C.  477,  479,  33 
P.  1134.  1185  (referred  to);  103  C.  252,  253,  37  P.  146  (construed); 
126  C.  369,  371,  58  P.  940  (conflict  between  this  section  and  S  1031 
as  to  when  Judgment  for  costs  should  be  agralnst  administrator, 
and  when  it  should  be  made  chargreable  only  upon  the  estate); 
128  C.  836,  887,  338,  60  P.  977  (cited);  150  C.  177,  178,  179,  88 
P.  706,  707  (on  appeal  by  executor,  as  such,  from  judgment 
against  him  for  costs,  he  cannot  question  constitutionality  of 
statute  awarding  costs  against  him  Individually). 
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As  to  claims  against  estates,  see  1  Charek's  New  Probate  I««w 
and  Practice,   666,   693-788. 

As  to  costs — Agralnst  executors  and  administrators,  see  ante 
I  lOSl. 

Same — In  action  by  or  aerainst  administrator  or  executor. — 
See   ante   f  1031. 

Same — In  general. — See  Kerr's  Cyc.  C.  C.  P.  S  1021  et  seq. 
and   notes. 

Same — In  probate  proceedings. — See  Kerr's  Cyc.  C.  C.  P.  |  1720 
and   note. 

Same — Same — Being  in  discretion  of  court  and  execution 
therefor. — See  Kerr's  Cyc.  C.  C.  P.  |  1720  and  note. 

§  1510.    CLAIMS  OF  EXEGUTOB,  ET€^  AGAINST  ESTATE. 

If  the  executor  or  administrator  is  a  creditor  of  the  decedent, 
his  claim  duly  authenticated  by  affidavit  must  be  presented 
for  allowance  or  rejection  to  a  judge  of  the  superior  court, 
and  its  allowance  by  the  judge  is  sufficient  evidence  of  its 
correctness,  and  must  be  paid  as  other  claims  in  due  course 
of  administration.  If,  however,  the  judge  reject  the  claim, 
action  thereon  may  be  had  against  the  estate  by  the  claimant, 
and  summons  must  be  served  upon  the  judge,  who  may  appoint 
an  attorney,  at  the  expense  of  the  estate,  to  defend  the  action. 
If  the  claimant  recover  no  judgment,  he  must  pay  all  costs, 
including  defendant's  reasonable  attorney's  fees,  to  be  fixed 
by  the  court. 

History t  Enacted  March  11,  1872,  substantial  re-enactment 
of  I  145  Probate  Act  as  amended  Februaiy  1,  1872,  Stats.  1871-2. 
p.  52;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  92;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  218,  act*  held  unconstitutional,  see  history,  i  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

Code  sectloii.— 52  C.  568.  577  (referred  to);  67  C.  238,  244,  7 
P.  664  (applied);  78  C.  625,  626,  627.  21  P.  433,  434  (applied); 
92  C.  433,  436,  28  P.  486.  487  (applied);  121  C.  635,  637.  638,  54 
P.  148  (construed):  125  C.  357.  361.  73  A.  S.  47,  58  P.  16  (cited): 
147  C.  8,  21,  81  P.  220  (cited);  147  C.  457.  460,  82  P.  68  (cited); 
102  F.  423,  427,  430  (t^lis  section  do<'S  not  apply  where  one 
of  two  or  more  executors  is  a  creditor  of  tlie  estate — proper 
manner  of  presenting  claim   In   sucli  a  case). 

Probate  Act  S  145. — 21  C.  24,  31  (referred  to). 
As  to  claim,  see  Kerr's  Cyc.  C.  C.  P.  I  1493  and  note. 
As  to  claims  against  estates,  see  1  Cbvrcli's  New  Prokatc  tMn 
and  Practice,  666,  693-788. 
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§  niL  EXECUTOB  ifxeuscmre  to  eiys  notice  to 

CBEDITOBS,  TO  BE  BEMOYED.  If  an  executor  or  adminis- 
trator neglects,  for  two  montlis  after  his  appointment  to  give 
notice  to  creditors,  as  prescribed  by  this  chapter,  the  court 
must  revoke  his  letters,  and  appoint  some  other  person  in  his 
stead,  equally  or  the  next  in  order  entitled  to  the  appointment. 

Hlstorys  Enacted  March  11,  1872,  re-enactment,  with  addl- 
tiODS,  of  {146  Probate  Act 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

127  C.  427,  429,  59  P.  770  (construed). 

As  to  appeals  In  probate  matters,  see  Kerr's  Cyc.  C.  C.  P.  f  963 
and  note. 

As  to  claims  against  estates,  see  1  Ckurch'a  New  Probate  Law 
and  Praetlce,  666,   693-78S. 

As  to  removal  and  suspension  of  executor  or  administrator, 
see  Kerr's  Cyc.  C.  C.  P.  Si  1436  et  seq.  and  notes. 

§1512.  EXECUTOB  TO  BETUBN  STATEMENT  OF 
CLAIMS.  At  the  same  time  at  which  he  is  required  to  return 
his  inventory,  the  executor  or  administrator  must  also  return 
a  statement  ot  all  claims  against  the  estate  which  have  been 
presented  to  him,  if  so  required  by  the  court,  or  a  Judge 
thereof,  and  from  time  to  time  thereafter  he  must  present  a 
statement  of  claims  subsequently  presented  to  him,  if  so  re- 
quired by  the  court,  or  a  judge  thereof.  In  all  such  statements 
he  must  designate  [1]  the  names  of  the  creditors,  [2]  the 
nature  of  each  claim,  [S]  when  it  became  due,  or  [4]  will 
become  due,  and  [5]  whether  it  was  [a]  allowed  or  [b] 
rejected  by  him. 

Hlfltoryi  Bnacted  March  11,  1872,  re-enactment  of  9  147  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C  C.  P. 
pt.),  p.  92;  repealed  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  218,  act  held  unconstitutional,  see 
history,  f  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

Code  •eetlon. — 67  C.  637,  640,  8  P.  497,  499  (referred  to). 

Probate  Act  1 14T. — 9  C.  616,  636  (referred  to);  21  C.  24,  32 
(referred  to). 

As  to  claims  against  estates,  see  1  Choreli's  New  Probate  Idiw 
•A4  Praetlee^  666,  693-788. 
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§  151^    PATMBNT  OF  UTrEBSST-BXlBIirO  CLAIMS.    If 

there  be  any  debt  of  the  decedent  bearing  interest,  whether 
presented  or  not,  the  executor  or  administrator  may,  by  order 
of  the  court,  pay  the  amount  then  accumulated  and  unpaid,  or 
any  part  thereof,  at  any  time  when  there  are  sufficient  funds 
properly  applicable  thereto,  whether  said  claim  be  then  due 
or  not;  and  interest  shall  thereupon  cease  to  accrue  upon  the 
amount  so  paid.  This  section  does  not  apply  to  existing  debts 
unless  the  creditor  consent  to  accept  the  amount. 

Hlatoryt  Enacted  March  24,  1874.  Code  Amdts.  187t-4, 
p.  866. 

See  Kerr*8  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

106  C.  153,  156,  89  P.  523  (referred  to);  120  C,  698.  706,  53  P. 
357  (referred  to);  143  C.  476,  483,  77  P.  448  (referred  to). 

As  to  claims  against  estates,  see  1  Chnrch's  New  Probate  Law 
and  Practice,  666,  693-788. 

As  to  payment  of  debts  of  estate,  grenerally.  see  Kerr's  Cyc. 
C  C  P.  §  1648  et  seq.  and  notes. 


S  1614.  MAKNEB  OF  CLOSDre  ESTATES  WHEN  CLAIMS 
ABE  UNPAID  AND  CLAIMANT  CANNOT  BE  FOUND.  When- 
ever any  claim  has  been  presented  to  an  executor  or  adminis- 
trator, and  to  the  conrt.  and  has  been  allowed  and  approved, 
but  the  same  shall  not  have  been  paid,  and  the  estate  is  in  all 
other  respects  ready  to  be  closed,  if  It  be  made  to  appear  to 
the  satisfaction  of  the  court  or  judge,  by  affidavit,  or  by  testi- 
mony taken  in  open  court,  that  the  same  cannot  be,  and  has 
not  been,  paid  because  the  claimant  cannot  be  found,  the  court 
or  Judge  shall  make  an  order  fixing  the  amount  of  said  claim. 
with  Interest.  If  any.  and  directing  the  executor  or  adminis- 
trator to  deposit  the  amount  with  the  county  treasurer  of  the 
county  in  which  the  estate  is  being  probated,  who  shall  give  a 
receipt  for  the  same,  and  who  shall  be  liable  upon  his  official 
bond  therefor.  Such  executor  or  administrator  shall  at  once 
make  the  deposit  in  accordance  with  such  order  of  court  and 
shall  forthwith  proceed  to  close  up  and  settle  such  estate. 
Upon  the  final  settlement  of  his  accounts,  the  receipt  of  such 
treasurer  shall  be  received  as  a  proper  voucher  for  the  paj- 
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ment  of  such  claim,  and  shall  have  the  same  force  and  eftect 
as  If  executed  by  such  claimant. 

[Deposit  in  state  treasury.]  When  the  amount  so  deposited 
is  not  claimed  within  five  years  the  court  or  judge,  upon  such 
showing  by  the  affidavit  of  the  county  treasurer,  must  direct 
the  same  to  be  deposited  in  the  state  treasury  for  the  benefit 
of  such  claimant,  or  his  legal  representative,  to  be  paid  to 
him,  whenever,  within  five  years  after  such  deposit,  proof  to 
the  satisfaction  of  the  state  controller  and  state  treasurer  is 
produced  that  he  is  entitled  thereto.  When  so  claimed,  the 
evidence  and  the  joint  order  of  the  controller  and  treasurer 
must  be  filed  by  the  treasurer  as  his  voucher,  and  the  amount 
of  the  claim  paid  to  the  claimant,  or  his  legal  representative, 
on  filing  the  proper  receipt. 

[When  amount  of  claim  escheats  to  state.]  If  no  one  claims 
the  amount,  as  herein  provided,  the  claim  devolves  and  es- 
cheats to  people  of  the  state  of  California  and  shall  be  placed 
by  the  state  treasurer  to  the  credit  of  the  school  fund.  This 
section  shall  be  applicable  to  any  and  all  estates  now  pending 
in  which  a  decree  of  final  discharge  has  not  been  granted. 

UUtorys  Enacted  March  18,  1903,  Stats,  and  Amdts.  1908, 
p.    203. 

66  C  617,  618,  4  P.  561   (erroneously  cited  for  {  1504). 
As  to  claims  agrainst  estates,  see  1  Church's  Neiir  Probate  Law 
and  Practice,   666,   693<788. 


1103 


I  1516  CODE  OF  CIVIL  PROCEDURE.        [Pt.III,Tlt.XI. 


CHAPTER  VII. 

OF  SALES  AND  CONVEYANCES  OP  PROPERTY  OF  DECE- 
DENTS, 

Article  I.     Sales.  In  Gtoneral.  ti  1616-1519. 

n.     Sales  of  Personal  Property,  if  1522-1527. 
IIL     Summary    Sales    of    Mines    and    Mining:    Interests^ 

SS  1529-1533. 
IV.    Sales  of  Real  Estate,  Interests  Therein,  and  Conflr* 

mation  Thereof,  fi  1536-1676. 
V.     Morterages  and  Leases  of  Real  Estate,  i|  1577-1579. 

ARTICLE  I. 

SALES  IN  GENERAL. 

S  1516.     Estate  chargeable  with  debts.     No  priority. 
{1517.     No  sales  valid,  except  by  order  of  superior  court. 
i  1518.     Petitions  for  orders  of  sale. 

1 1519.     But  one  petition,  order,  and  sale  must  be  bad  when  It 
is  possible  to  do  so. 

§  1516.  ESTATE  CHARGEABLE  T^'ITH  DEBTS.  KO  FBI- 
OBITT.  All  the  property  of  a  decedent  shall  be  chargeable 
with  the  payment  of  the  debts  of  the  deceased,  the  expenses  of 
administration,  and  the  allowance  to  the  family,  except  as 
otherwise  provided  in  this  code,  and  in  the  Civil  Code.  And 
the  said  property,  personal  and  real,  may  be  sold  as  the  court 
may  direct,  in  the  manner  prescribed  in  this  chapter.  There 
shall  be  no  priority  as  between  personal  and  real  property 
for  the  above  purposes. 

History!  Enacted  March  11,  1872,  founded  on  S  115  Probate 
Act,  which  provided  priority;  amended  March  24,  1874,  Code 
Amdts.   1878-4,  p.    367. 

See  Kerr's  Cyc.  C.  C.  P.  for  16  pars,  annotation. 

Code  aectlon. — 57  C.  447,  459  (cited  with  other  sections);  67 
C.  637,  639,  8  P.  497,  499  (cited);  120  C.  89,  92,  52  P.  134.  586 
(construed  with  other  sections);  131  C.  115,  119,  63  P.  368 
(cited — rishts  of  heirs);  142  C.  453,  456,  76  P.  41  (applied  with 
other  sections);  152  C.  760,  764,  93  P.  1010  (claims  against  estate 
— province  of  court). 
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Probate  Act  {US. — 20  C.  288,  313  (cited  with  other  sections); 
31  C.  595,  616    (cited  with  other  sections). 

As  to  administrators'  sales,  see  3  A.  S.  204. 

As  to  all  property  being  chargreable  for  debts,  etc.,  see  Kerr's 
Cyc.  C.  C.  I  1358  and  note. 

Same — Order  of  appropriation. — ^See  Kerr's  Cyc.  C.  C.  P. 
iS  1560-1564  and  notes;  also  Kerr's  Cyc.  C.  C.  {  1359  and  note. 

As  to  contract  for  purchase  of  real  estate,  sale  of,  see  Kerr's 
Cyc.  C.  C.  P.  9  1565  et  seq.  and  notes. 

As  to  estate  subject  to  debts,  expenses  of  administration, 
etc.,  see  Kerr's  Cyc.  C.  C.  P.  i  1563  and  note. 

As  to  partnership  interests,  administration  upon,  etc.,  sec 
post  §  1586  and  note. 

As  to  person  and  real  property — Being:  appropriated  without 
distinction,  see  Kerr's  Cyc.  C.  C.  P.  {1563  and  note. 

Same — Sold  as  court  may  direct. — See  Kerr's  Cyc.  C.  C.  P. 
S  1517  and  note. 

Ab  to  probate  sales,  see  1  Ghinreh'*  New  Probate  Law  and 
Praetlee,  820,  884-964. 

As  to  sale — Executor  or  administrator  not  to  purchase  at,  or 
be  interested  in,  see  Kerr's  Cyc.  C.  C.  P.  i  1576  and  note. 


f  1617.  NO  SALES  TALID,  EXCEPT  BT  OBDEB  OF  SU- 
PEBIOB  COUBT.  No  sale  of  any  property  of  an  estate  of  a 
decedent  is  valid  unless  made  under  order  of  the  superior 
court,  except  as  otherwise  provided  in  this  chapter.  All  sales 
must  be  under  oath  reported  to  and  confirmed  by  the  court 
before  the  title  to  the  property  sold  passes. 

Htotoryt  Bnacted  March  11,  1872,  re-enactment  of  §  148  Pro- 
bate Act;  amended  April  16,  1880,  Code  Aradts.  1880  (G.  C.  P. 
pt.),   p.   92. 

See  Kerr's  Cyc.  C.  C.  P.  for  21  pars,  annotation. 

Code  seetloii. — 49  C.  490,  495  (construed  with  $1552  post); 
50  C.  97,  99  (construed  with  $|  1552,  1561  post);  63  C.  16,  18  (con- 
strued); 104  C.  407,  412,  38  P.  89  (cited);  114  C.  635,  660,  46  P. 
742,  34  Jm  265  (construed  with  11661  post);  115  C.  29,  33,  46 
P.  920  (construed);  115  C.  203,  205,  46  P.  1057  (cited  with  {  1552 
post);  131  C.  162,  164,  63  P.  162  (applied);  144  C.  121,  126,  77  P. 
825  (construed  with  {1561  post);  5  C.  A.  301,  304,  90  P.  203 
(case  not  falling  within  exception  mentioned  in  this  section). 

ProlMite  Aet  §148. — 9  C.  123,  127  (construed);  18  C.  291,  808 
(construed);  21  C.  43,  44,  46  (construed);  21  C.  24,  29  (con- 
strued with  other  sections). 

Kerr's  C.  C.  P.— 70  1105 
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As  to  distinction  between  power  in  will  authorlzingr  sale  by 
executor,  and  devisee  of  legal  estate  in  trust  to  carry  out  pro- 
visions of  will,  see  Kerr's  Cyc.  C.  C.  P.  I  1561  and  note. 

As  to  probate  sales,  see  1  Chnrcli*ii  New  Probate  I>aw  aad 
Practice,  820,  884-954. 

As  to  proceedings  for  confirmation  of  sale  made  under  power 
in  will  required  to  be  same  as  when  made  under  order  of  court, 
see  Kerr's  Cyc.  C.  C.  P.  S9  1552,  1561  and  notes. 

As  to  valid  sale,  where  property  Is  mortgaged,  see  Kerr's 
Cyc.  C.  C.  P.  t  1569  and  note. 

That  executor  is  not  permitted  generally  to  purchase  at  sales 
of  property  of  estates,  see  Kerr's  Cyc.  C.  C.  P.  {  1576  and  note. 


§  1518.  PETITIONS  FOB  OBDEBS  OF  SALE.  All  peU- 
tions  for  orders  of  sale  must  be  In  writing,  setting  forth  the 
facts  showing  tho  sale  to  be  necessary,  and,  upon  the  hearing, 
any  person  interested  in  the  estate  may  file  his  written  objec- 
tions, which  must  be  heard  and  determined.  A  failure  to  set 
forth  the  facts  showing  the  sale  to  be  necessary  will  not 
inyalidate  the  subsequent  proceedings,  if  the  defect  be  sup- 
plied by  the  proofs  at  the  hearing,  and  the  general  facts 
showing  the  necessity  be  stated  in  the  order  directing  the  sale. 

Htatoryt  Enacted  March  11,  1872,  re-enactrn'^nt  of  i  149  Pro- 
bate Act;  amended  March  24,  1874,  Code  AmsHts.  1878-4,  p.  867; 
by  Code  Commission,  Act  March  8,  1901,  Stata.  and  Amdta. 
1900-1,  p.  218.  act  held  unconstitutional,  see  history,  |  6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

Probate  Act  i  14fl< — 9  C.  616,  6S6  (cited  with  other  sections). 

As  to  entire  estate,  real  and  personal,  liable  for  debts,  ex- 
penses of  administration,  see  Kerr's  Cyc.  C.  C.  P.  fi  1663  and 
note. 

As  to  probate  sale,  see  i  Churches  New  Probate  IjAtt  mad 
Practice,  820.  884-954. 

§  1519.  BUT  ONE  PETITION,  OBDEB,  AlfB  SALS  MUST 
BE  HAD  WHEN  IT  IS  POSSIBLE  TO  DO  SO.  When  it  ap- 
pears to  the  court  that  the  estate  is  insolyent,  or  that  It  will 
require  a  sale  of  all  the  property  of  the  estate,  of  every  char- 
acter, to  pay  the  family  allowance,  expenses  of  adminlBtration, 
and  debts,  there  need  be  but  one  petition  filed,  but  one  order 
of  Bale  made,  and  but  one  sale  had,  except  in  the  case  of 
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perishable  property,  which  may  be  sold  as  provided  in  section 
fifteen  hundred  and  twenty-two.  The  court,  when  a  petition 
for  the  sale  of  any  property  for  any  of  the  purposes  herein 
named  is  presented,  must  inquire  fully  into  the  probable 
amount  required  to  make  all  such  payments,  and  if  there  be 
n%  more  estate  than  sufficient  to  pay  the  same,  may  require 
but  one  proceeding  for  the  sale  of  the  entire  estate.  In  such 
case  the  petition  must  set  forth  substantially  the  facts  re- 
quired by  section  fifteen  hundred  and  thirty-seven. 

Hlatoryi  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  367;  April  16,  1880.  Code  Amdts.  1880 
(C.   0.  P.   pt),   p.   92. 

57  C.  447,  459  (cited  with  other  sections). 

As  to  orders  generally,  in  probate  proceeding's,  sec  Kerr's  Cyr. 
C.  C.  P.   i  1704  and  note. 

As  to  petition  generally,  see  Kerr's  Cyc.  C.  C.  P.  S§  1536,  1639 
and  notes. 

Same — Sale  of  personalty  on,  see  Kerr's  Cyc.  C.  C.  P.  |§1536, 
1639  and  notes. 

As  to  probate  sales,  see  1  Chiurcli'ii  Nc%¥  Probate  Law  and 
Practice,  820,  884-954. 


ARTICLE  II. 

SALES   OF   PBRSONAIi   PROPERTY. 

1 1522.  Perishable  and  depreciating  property  to  be  sold. 

f  1523.  Order  to  sell  personal  property. 

S  1524.  Partnership  interests  and  choses  in  action,  how  sold. 

1 1625.  Order  of  sale,  what  to  direct  and  what  to  be  first  sold. 

i  1526.  Sale  of  personal  property. 

f  1527.  Sale  of  personal  property  of  deceased  persons. 

§1522.  PERISHABLE  AND  DEFBECIATIKQ  PROPERTY 
TO  BE  SOLD.  At  any  time  after  receiving  letters,  the  execu- 
tor, administrator,  or  special  administrator  may  apply  to  the 
court  or  Judge  and  obtain  an  order  to  sell  perishable  and 
other  personal  property  likely  to  depreciate  in  value,  or  which 
will  incur  loss  or  expense  by  being  kept,  and  so  much  other 
personal  property  as  may  be  necessary  to  pay  the  allowance 
made  to  the  family  of  the  decedent  The  order  for  the  sale 
may  be  made  without  notice;  but  the  executor,  administrator, 
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or  special  adminlBtrator  is  responsible  for  the  property, 
unless,  after  making  a  sworn  return,  and  on  a  proper  show- 
ing, the  court  shall  approve  the  sale. 

Hlfltoryt  Enacted  March  11,  1872,  founded  on  1 160  Probate 
Act  a8  amended  April  18,  1860,  Stats.  1860,  p.  175;  May  SO,  1861, 
Stats.  1861.  p.  630,  I  47;  1866,  Stats.  1865-6,  p.  765;  amended  ^y 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1. 
p.  219,  act  held  unconstitutional,  see  history.  I  6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

Code  section. — 57  C.  447,  459  (cited  with  other  sections);  106 
C.  427,  433,  39  P.  805  (cited  in  construingr  SI  1411,  1415,  1466  ante): 
129  C.  86,  89,  79  A.  S.  78.  61  P.  659   (applied). 

Probate  Act  |  160. — 9  C.  616,  636  (cited  with  other  sections); 
21  C.  24.  32  (cited  with  other  sections). 

As  to  orders  for  sale,  see  Kerr's  Cyc.  C.  C.  P.  {  1625  and  note. 

As  to  petition,  for  sale,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  1 1518  and 
note. 

As  to  probate  sales,  see  1  Chureh'M  New  Probate  Law  and 
Practice,  820,  884-954. 

As  to  sale  of  property  for  payment  of  claims  against  estate, 
etc.,  see  Kerr's  Cyc.  C.  C.  P.  i  1523  and  note. 

§1528.    OBDEB   TO    SELL   PEBSOXAL   PBOPEBTY.     It 

claims  against  the  estate  have  heen  allowed,  and  a  sale  of 
property  is  necessary  for  their  payment,  or  for  the  expenses 
of  administration,  or  for  the  payment  of  legacies,  the  executor 
or  administrator  may  apply  for  an  order  to  sell  so  much  of 
the  personal  property  as  may  be  necessary  therefor.  Upon 
filing  his  petition,  notice  of  at  least  five  days  must  he  given  of 
the  hearing  of  the  application*  either  by  posting  notices  or  by 
advertising.  He  may  also  make  a  similar  application  from 
time  to  time,  so  long  as  any  personal  property  remains  in  his 
hands,  and  sale  thereof  is  necessary.  If  it  appear  for  the  best 
interests  of  the  estate,  he  may,  at  any  time  after  filing  the 
Inventory  in  like  manner,  and  after  giving  like  notice,  apply 
for  and  obtain  an  order  to  sell  the  whole  of  the  personal  prop- 
erty belonging  to  the  estate,  whether  necessary  to  pay  debts 
or  not, 

Hlstoryi  Enacted  March  11,  1872,  founded  on  {  150  Probate 
Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  868;  April 
16.  1880.  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  98. 
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57  C.  447,  469  (cited  with  other  sections). 

As  to  claims  agrainst  estates  in  general,  see  Kerr's  Cyc.  C.  C. 
P.  1 1622  et  seq.  and  notes. 

As  to  notice  by  advertisement,  see  Kerr's  Cyc.  C.  C.  P.  {  1705 
and  note. 

As  to  probate  sales,  see  1  Church's  Ne^v  Probate  Law  and 
Practice,  820,  884-954. 

S  1524.  PABTNEBSHIP INTEBESTS  AND  CHOSES  IN  AC- 
TION,  HOW  SOLD.  Partnership  intereBts  or  interests  belong- 
ing to  any  estate  by  ylrtue  of  any  partnership  formerly  ex- 
isting, interest  in  personal  property  pledged,  and  choses  in 
action,  may  be  sold  in  the  same  manner  as  other  personal 
property,  when  it  appears  to  be  for  the  best  interest  of  the 
estate.  Before  eonfirming  the  sale  of  any  partnership  interest, 
whether  made  to  the  surviving  partner  or  to  any  other  person, 
the  court  or  Judge  must  carefully  Inquire  into  the  condition  of 
the  partnership  affairs,  and  must  examine  the  surviving  part^ 
ner,  if  in  the  county  and  able  to  be  present  in  court. 

History t  Enacted  Mardi  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  219,  act 
held  unconstitutional,  see  history,  S  6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

104  C.  407,  412,  43  A.  S.  118.  38  P.  89  (cited  with  9  1617  ante); 
114  C.*635,  661.  46  P.  742.  34  L.  265  (cited):  131  a  162,  164,  165.  63 
P.  162  (applied). 

As  to  partnership  interest,  see  Kerr's  Cyc.  C.  C.  P.  I  1585  and 
note. 

As  to  probate  sales,  see  1  Churches  New  Probate  Law  and 
Practice,  820.  884-954. 

As  to  sale  of  chose  in  action  by  foreign  executors,  when 
deemed  invalid,  see  Kerr's  Cyc.  C.  C.  P.  i  1517  and  note. 

§  1525.  OBDEB  OF  SALE,  WHAT  TO  DIBECT  AND  WHAT 
TO  BE  FIBST  SOLD.  If  it  appear  that  a  sale  is  necessary  for 
the  payment  of  debts  or  the  family  allowance,  or  for  the  best 
interest  of  the  estate  and  the  persons  interested  in  the  prop- 
erty to  be  sold,  whether  it  is  or  is  not  necessary  to  pay  the 
debts  or  family  allowance,  the  court  or  Judge  moist  order  it  to 
be  made.  In  making  orders  and  sales  for  the  payment  of  debts 
or  family  allowance,  such  articles  as  are  not  necessary  for 
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the  support  and  Babsistence  of  the  family  of  the  decedent, 

or  are  not  specially  bequeathed,  must  be  first  sold,  and  the 

court  or  judge  must  so  direct. 

History  I  Enacted  March  11,  1872,  founded  on  f  161  Probate 
Act  as  amended  April  18,  1860,  Stats.  1860,  p.  176;  May  20,  1861, 
Stats.  1861,  p.  689,  §48;  amended  March  24,  1874,  Code  Amdta. 
1873-4.  p.  868. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 
Code  aeetloB. — 57  C.  447,  459  (cited  with  other  sections). 
Probate  Act  S  151. — 48  C.  191,  193  (construed). 
As   to   probate   sales,    see    1   Church's  New  Probate   Law   and 
Practice,  820.  884-954. 

§1626.    SALE  OF  PEBSONAL  PBOPEBTY.     The  sale  of 

personal  property  must  be  made  at  public  auction  for  euch 

money  or  currency  as  the  court  may  direct,  and  after  public 

notice  given  for  at  least  ten  days  by  notices  posted  in  three 

public  places  in  the  county,  or  by  publication  in  a  newpsaper, 

or  both,  containing  the  time  and  place  of  sale,  and  a  brief 

description  of  the  property  to  be  sold,  unless  for  good  reason 

shown  the  court,  or  a  judge  thereof,  orders  a  private  sale,  or 

a  shorter  notice.    Public  sales  of  such  property  must  be  made 

at  the  court-house  door,  or  at  the  residence  of  the  decedent, 

or  at  some  other  public  place;  but  no  sale  shall  be  n^ade  of 

any  personal  property  which  is  not  present  at  the  time  of  sale, 

unless  the  court  otherwise  order. 

History t  Enacted  March  11,  1872.  founded  on  SS  152,  158  Pro- 
bate Act;  amended  March  24,  1874,  Code  Amdts.  1878-4,  p.  869: 
April  16,   1880,  Code  Amdts.  1880   (C.  C.  P.  pt),  p.  SS. 

§  1627.    SALE  OF  PERSONAL  PBOPEBTT  OF  DECEASED 

PERSONS.    Whenever  it  appears  to  the  court  on  any  hearing 

of  an  application  for  a  sale  of  real  property,  that  it  would  be 

for  the  interest  of  the  estate  that  personal  property  of  the 

estate,  or  some  part  of  such  property,  should  first  be  sold,  the 

court  may  decree  the  sale  of  said  personal  property,  or  any 

part  of  it,  and  the  sale  thereof  shall  be  conducted  in  the  same 

manner  as  if  the  application  had  been  made  for  the  sale  of 

such  personal  property  in  the  first  instance. 

HlaSoiTt  Bnacted  March  18,  1906,  Stats,  and  Amdts.  190S. 
p.   242. 
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ARTICLE  III. 

SUMMARY   SALES  OF  MINES   AND  BflNINQ  INTERESTS. 

i  1529.     Mines  may  be  sold,   how. 

f  1530.     Petition  for  sale,  who  may  file  and  what  to  contain. 
I  15S1.    Order  to  show  cause,  how  made  and  on  what  notice. 
1 1682.     Order  of  sale,  when  and  how  made. 
f  1538.     Further  proceedlnfirs   to   conform   to   articles   two   and 
four. 

§  1529,  MINES  MAY  BE  SOLD,  HOW.  When  it  appears 
from  the  Inventory  of  the  estate  of  any  decedent  that  his  estate 
consists  in  whole  or  in  part  of  mines,  or  Interests  in  mines, 
such  mines  or  interests  may  be  sold  under  the  order  of  the 
court  haying  Jurisdiction  of  the  estate,  as  hereinafter  proTided. 

HIatoryt  Enacted  March  11,  1872;  amended  April  18,  1880, 
Code  Ajndts.  1880  (C.  C.  P.  pt.),  p.  98. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

83  C.  844.  849,  21  P.  11,  28  P.  314,  816  (cited  With  other  sec- 
tions): 112  C.  176,  178,  44  P.  467,  468  (cited  with  other  sections); 
116  C.  575,  581,  48  P.  709  (cited  and  applied). 

As  to  probate  sales,  see  1  Chureh'n  New  Probate  Liaw  and 
Praetlce,  820,  884-954. 

§1580.  PETITION  FOB  SALE,  WHO  MAY  FILE  AND 
WHAT  TO  CONTAIN.  The  executor  or  administrator,  or  any 
heir  at  law,  or  creditor  of  the  estate,  or  any  partner  or  mem- 
ber of  any  mining  company,  In  which  interests  or  shares  are 
held  or  owned  by  the  estate,  may  file  in  the  court  a  petition, 
in  writing,  setting  forth  the  general  facts  of  the  estate  being 
then  in  due  course  of  administration,  and  particularly  describ- 
ing the  mine,  interest,  or  shares  which  it  is  desired  to  sell, 
and  particularly  the  condition  and  situation  of  the  mines  or 
mining  interests,  or  of  the  mining  company  in  which  such 
interests  or  shares  ar^  held,  and  the  grounds  upon  which  the 
sale  is  asked  to  be  made. 

Htotoryi  Enacted  March  11,  1872,  founded  on  1 168  Probate 
Act  as  amended  March  81,  1866,  Stats.  1866*6,  p.  689,  1 2; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C  P.  pt),  p.  98. 
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55  C.  310,  314  (cited  with  §  1657  post);  83  C.  344.  349,  21  P.  15, 
23  P.  314,  316  (cited  with  other  sections);  112  C.  176,  178,  44  P. 
467,  468  (cited  with  other  sections);  138  C.  301,  f02,  71  P.  441 
(cited). 

As  to  petition  for  sale,  generally,  see  Kerr's  Cyc.  C.  C.  P.  f  1518 
and  note. 

Same — Petition  fatally  defective  when  measured  by  this  sec- 
tion.— See  Kerr's  Cyc.  C.  C.  P.  1 1537  and  note  pars.  24.  50,  51. 

As  to  probate  sales,  see  1  dmreh's  Ne^v  Probate  Law  and 
Practice^  820,  884-954. 

As  to  sale  of  mines  and  mining  interests,  exception  to  general 
rule  governing  sales  of  property  of  estates  to  pay  debts,  ex- 
penses, etc.,  see  Kerr's  Cyc.  C.  C.  P.  S  1529  and  note. 

§  1681.  ORDER  TO  SHOW  CAUSE,  HOW  MADE  AND  ON 
WHAT  NOTICE.  Upon  tlie  presentation  of  such  petition,  the 
court,  or  a  judge  thereof,  must  make  an  order  directing  all 
persons  Interested  to  appear  before  such  court,  at  a  time  and 
place  specified,  not  less  than  four  or  more  than  ten  weeks 
from  the  time  of  making  such  order,  to  show  cause  why  an 
order  should  not  be  granted  to  the  executor  or  administrator 
to  sell  such  mine,  mining  Interests,  shares,  or  stocks,  as  are 
set  forth  in  the  petition  and  belonging  to  the  estate.  A  copy 
of  the  order  to  show  canse  must  be  personally  serred  on  all 
persons  Interested  In  the  estate,  at  least  ten  days  before  the 
time  appointed  for  hearing  the  petition,  or  published  at  least 
four  successive  weeks  in  such  newspaper  as  such  court  or 
judge  shall  specify.  If  all  persons  interested  in  the  estate 
signify  in  writing  their  assent  to  such  sale,  the  notice  may 
be  dispensed  with. 

History:  Enacted  March  11.  1872,  founded  on  f  158  Probate 
Act  as  amended  March  81,  1866,  Stats.  1865-6,  p.  539,  §  2;  amended 
April  16,  1880,  Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  94. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

83  C.  344,  349.  21  P.  15,  23  P.  314,  316  (cited  with  other  sec- 
tions): 112  C.  176,  178,  44  P.  467,  468  (cited  with  other  sections). 

As  to  probate  sales,  see  1  Church's  New  Probate  Law  aad 
Praetlce,  820.  884-954. 

As  to  publication  of  notice,  see  Kerr*s"Cyc.  C.  C.  P.  (  1705  and 
note. 

As  to  sale  of  mines  and  mining:  interests,  exception  to  general 
rule  grovernlng:  sales  of  property  of  estates  to  pay  debts,  ex- 
penses, etc.,  see  Kerr's  Cyc.  C.  C.  P.  |  1529  and  note. 
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§  1S82.    OBDEB  OF  SALE,  WHEN  AND  HOW  MADE.    It 

upon  hearing  the  petition,  it  appears  to  the  satisfaction  of  the 
court  that  it  is  to  the  interest  of  the  estate  that  such  mining 
property  or  interests  of  the  estate  should  be  sold,  or  that  an 
immediate  sale  is  necessary  in  order  to  secure  the  Just  rights 
or  interests  of  the  mining  partners,  or  tenants  in  common, 
such  court  must  make  an  order  authorizing  the  executor  or 
administrator  to  sell  such  mining  Interests,  mines,  or  shares, 
as  hereinafter  provided. 

Hintorys  Enacted  March  11,  1872,  founded  on  $153  Probate 
Act  as  amended  March  22,  1866,  Stats.  1865-6,  p.  369,  S  4;  amended 
April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  94. 

83  C.  844,  349.  21  P.  15,  28  P.  814.  816  (cited  with  other  sec- 
tions); 112  C.  176,  178,  44  P.  467,  468  (cited  with  other  sections). 

As  to  power  of  court  to  appropriate  any  of  funds  of  estate  to 
aid  either  proponent  or  contestant  before  probate  is  permitted 
or  denied,  see  98  C.  669,  573,  29  P.  230. 

As  to  probate  sales,  see  1  Church'a  Nevr  Probate  Iiaifr  and 
Practice,  820,  884-954. 

As  to  sale  of  mines  and  miningr  interests,  exception  to  general 
rule  iTOTerning  sales  of  property  of  estates  to  pay  debts,  ex- 
penses, etc.,  see  Kerr's  Cyc.  C.  C.  P.  9  1529  and  note. 

§1688.  FUKTHER  PROCEEDINGS  TO  CONFORM  TO 
ARTICLES  TWO  AND  FOUR.  After  the  order  of  sale  Is  made, 
all  further  proceedings  for  the  sale  of  such  mining  property, 
and  for  the  notice,  report,  and  confirmation  thereof,  must  be 
in  conformity  with  the  provisions  of  article  four  of  this 
chapter. 

History t  Enacted  March  11,  1872,  founded  on  i  163  Probate 
Act  as  amended  March   22,   1866,   Stats.   1866-6,   p.   869,   1 5. 

83  C.  844,  349,  21  P.  15,  23  P.  314,  316  (cited  with  other  sec- 
tions): 112  C.  176,  178,  44  P.  467,  468  (cited  with  other  sections). 

As  to  probate  sales,  see  1  Church's  New  Probate  Law  and 
Praetlee,  820,  884-964. 

As  to  sale  of  mines  and  mining  interests,  exception  to  greneral 
rule  gfoverning  sales  of  property  of  estates  to  pay  debts,  ex- 
penses, etc.,  see  Kerr  s  Cyc.  C.  C.  P.  §1529  and  note. 
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ARTICLES  IV. 

THE  SAIiE  OF  REAL  ESTATE,  INTERESTS  THEREIN.  AND 

CONFIRMATION  THEREOF. 

{  1536.     Executor  or  administrator  may  sell  property,  when. 

f  1537.     Verified  petition  for  sale,  what  to  contain. 

S  1538.     Order  to  persons  interested  to  appear. 

1 1589.    Copy  to  be  served,  assent  ffiven,  or  publication  made. 

S  1640.     Hearingr  after  proof  of  service.    Presentation  of  claims. 

S  1541.  Administrator,  executor,  and  witnesses  may  be  ex- 
amined. 

1 1642.     To  sell  real  estate  or  any  part,  when. 

f  1543.     Order  of  sale,  when  to  be  made. 

{  1544.  What  the  order  of  sale  must  contain.  May  be  at  pub- 
lic or  private  sale. 

f  1545.  Interested  persons  may  apply  for  order  of  sale.  Form 
of  petition. 

f  1546.     To  deliver  copy  of  order  to  executor.     [Repealed.! 

i  1647.     Notice  of  sale. 

i  1548.     Time  and  place. 

!  1549.  Private  sale  of  real  estate,  how  made,  and  notice.  Bids, 
when  and  how  received. 

11560.     Ninety  per  cent  of  appraised  value  must  be  offered. 

S  1551.     Purchase  money  on  sale  on  credit,  how  secured. 

{1552.  Return  of  proceedingrs;  notice  of  hearinsT*  Settlngr  aside 
sale.    Resale. 

1 1553.     May  file  objections,  when  and  who. 

$  1554.  When  order  of  confirmation  is  to  be  made,  and  when 
not. 

S  1555.     Conveyances. 

S  1656.     Order  of   confirmation,   what  to  state. 

S  1557.     Sale  may   be  postponed. 

I  1558.     Notice  of  postponement. 

9  1559.     Sale  of  real  estate  to  pay  lef^acles.     [Repealed.] 

1 1560.     Where  payment  of  debts,  etc.,  provided  for  by  will. 

$1561.     Sale  without  order. 

i  1562.     Where  provision  by  will  insuflflcient. 

I  1563.     Estate  subject  to  debts,  etc. 

f  1564.  Contribution  among  legratees. 

1 1665.  Contract  for  purchase  of  lands  may  be  sold,  how. 

11566.  Conditions  of  sale. 

1 1567.  Purchaser  to  grive  bond. 

1 1568.  Executor  to  asslg-n  contract. 

II  1569.  Sales   by   executors   or   administrators   of   lands   under 

mortg^agre  or  lien. 
S  1570.     The  holder  of  the  mortgagre  or  lien  may  purchase  the 
lands.      His   receipt   to    the   amount   of   his   claim   a 
valid  payment. 
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1 1671.  Administrator   and    executor   liable   for   mlBCondnct   in 

Bale. 

{1672.  Fraudulent  sales. 

i  1673.  Limitation  of  actions  for  vacating  sale,  etc. 

S  1674.  To  what  cases  preceding:  section  not  to  apply. 

{1676.  Account  of  sale  to  be  returned. 

f  1676.  Executor,  etc,  not  to  be  purchaser. 

S158e.  EXECUTOR  OB  ADMINISTBATOB  MAT  SELL 
PBOPEBTY,  WEEK.  When  a  sale  of  property  of  the  estate 
is  necessary  to  pay  the  allowance  of  the  family,  or  the  debts 
outstanding  against  the  decedent,  or  the  debts,  expenses,  or 
charges  of  administration  or  legacies;  or  when  it  appears  to 
the  satisfaction  of  the  court  that  it  is  for  the  advantage,  bene- 
fit, and  best  interests  of  the  estate,  and  those  interested 
therein,  that  the  real  estate,  or  some  part  thereof,  be  sold,  the 
executor  or  administrator  may  sell  any  real  as  well  as  per- 
sonal property  of  the  estate,  upon  the  order  of  the  court;  and 
an  application  for  the  sale  of  real  property  may  also  embrace 
the  sale  of  personal  property. 

HUtoryt  Enacted  March  11,  1872,  founded  on  i  164  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  640,  iZ\;  amended 
March  24,  1874,  Code  Amdts.  1873-4.  p.  869;  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt),  p.  94;  March  28,  1898,  Stats, 
and  Amdts.  1898,  p.  212. 

See  Kerr's  Cyc.  C.  C.  P.  for  21  pars,  annotation. 

Code  seetlon. — 67  C.  447,  469  (cited  with  other  sections);  83 
C.  844,  849,  21  P.  16.  28  P.  314,  316  (cited  with  11687  post);  87 
C.  480.  482.  26  P.  686.  686  (construed  with  S  1646  post);  88  C. 
582,  584,  586,  588,  26  P.  521,  522  (cited);  112  C.  176,  178,  44  P. 
467  (construed  with  other  sections);  120  C.  89,  92,  52  P.  134,  586 
(construed  with  other  sections);  125  C.  396,  397,  73  A.  S.  58,  68 
F.  69  (construed  with  other  sections);  129  C.  86.  87,  61  P.  669 
(applied);  131  C.  667,  670.  63  P.  1080  (applied);  142  C.  377.  379. 
75  P.  1083  (construed  as  not  applying);  144  C.  665,  668.  669.  79 
P.  388  (construed  with  other  sections);  2  C.  A.  338,  389,  83  P. 
814  (sale  of  property  to  pay  charges). 

Ptokate  Aet  1154. — 13  C.  662,  676  (cited  with  other  sections); 
16  C.  478,  600  (construed  with  other  sections)';  20  C.  121,  124 
(cited  with  other  sections);  20  C.  288.  313  (cited  with  other 
sections);  22  C.  266.  275  (cited);  33  C.  658,  665  (cited  with  i  1537 
post);  86  C.  687,  690  (cited  with  other  sections);  48  C.  191.  193 
(cited);  50  C.  888,  406  (cited  with  {1637  post);  55  C.  574.  582 
(cited);  139  C.  17,  19,  72  P.  398  (cited). 
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Ab  to  additional  bond  required  of  executor,  see  Kerr's  Cye. 
C.  C.  P.  iS  1389,  1390  and  notes. 

As  to  contract  for  purchase  of  lands,  how  sold,  see  Kerr's 
Cj^c.  C.  C.  P.  i  1565  and  note. 

As  to  delay  in  applying  for  order  <if  sale  of  real  estate,  see 
note  26  A.  S.  22>26. 

As  to  effect  of  amendment  to  this  section  on  estates  of  per- 
sons previously  deceased,  see  Kerr's  Cyc.  C.  C.  P.  ff  1542.  1543 
and  notes. 

As  to  executors  and  other  truste«'S,  when  vested  with  powers 
by  implication,  see  87  A.  D.  209-217. 

As  to  probate  sales,  see  1  Clmrelt**  Bfeir  Probate  |j«wr  aB«l 
Practice,  820.  884-954. 

As  to  sale  of  realty — Authorized,  see  Kerr's  Cyc.  C.  C  P. 
§  1516  and  note. 

Same — Additional  bond  on. — See  Kerr's  Cyc.  C.  C.  P.  {  1389 
and  note. 

Same — Contract  for  purchase  of  realty.  Interest  under  may 
be  included. — See  Kerr's  Cyc.  C.  C.  P.  f  1565  and  note. 

§  1^7.  TERIFIED  PETITION  FOB  SALE,  WHAT  TO  COK. 
TAIN.  To  obtain  such  order  for  the  sale  of  real  property,  he 
must  present  a  verified  petition  to  the  superior  conrt,  or  a 
Judge  thereof,  setting  forth  [1]  the  amount  of  the  personal 
estate  that  has  come  to  his  hands,  and  [2]  how  much  thereof, 
if  any,  remains  undisposed  of;  [S]  the  debts  outstanding: 
against  the  decedent,  as  far  as  can  be  ascertained  or  esti- 
mated; [4]  the  amount  due  upon  the  family  allowance,  or 
[5]  that  will  be  due  after  the  same  has  been  in  force  for  one 
year;  [6]  the  debts,  expenses,  and  charges  of  administration 
already  accrued,  and  [7]  an  estimate  of  what  will  or  may 
accrue  during  the  administration;  [8]  a  general  description 
of  all  the  real  property  of  which  the  decedent  died  seized,  or 
in  which  he  had  any  interest,  or  in  which  the  estate  has 
acquired  any  Interest,  and  [9]  the  condition  and  value  thereof, 
and  [10]  whether  the  same  be  community  or  separate  prop- 
erty; [11]  the  names  of  the  legatees  and  devisees,  if  any,  and 
[12]  the  heirs  of  the  deceased,  so  far  as  Imown  to  the  peti- 
tioner; and  if  said  order  for  sale  of  real  estate  is  petitioned 
for  on  the  ground  that  it  Is  for  the  advantage,  benefit,  and 
best  interests  of  the  estate,  and  those  interested  therein  that  a 
sale  be  made,  the  petition,  in  addition  to  the  foregoing  facts, 
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[IS]  mtust  set  forth  In  what  way  an  advantage  or  benefit  would 
accrue  to  the  estate,  and  those  interested  therein,  by  such 
sale. 

II  any  of  the  matters  herein  enumerated  caanot  be  aflcer- 
talnedy  It  must  be  so  stated  in  the  petition;  but  a  failure  to 
set  forth  facts  hereinbefore  enumerated  will  not  invalidate 
the  subsequent  proceedings,  if  the  defect  be  supplied  by  the 
proofs  at  the  hearing  and  the  general  facts,  showing  that 
such  sale  is  necessary,-  or  that  such  sale  is  for  the  advantage, 
benefit,  and  best  Interests  of  the  estate,  and  those  interested 
therein,  be  stated  in  the  decree. 

Hlatoryt  Enacted  March  11,  1872,  founded  on  {156  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  640,  152;  amended 
March  24,  1874,  Code  Amdts.  1873-4.  p.  370;  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  94;  March  23,  1893,  Stats, 
and  Amdts.  1893,  p.  212;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  219,  act  held  unconstitutional, 
see  history,  f  5  ante. 

See  "Kerr's  Cyc.  C.  C.  P.  for  59  pars,  annotation. 

Code  aeetion. — 51  C.  563,  565  (construed  and  applied);  55  C. 
310,  314,  315  (construed  and  applied):  63  C.  16,  17,  18  (con- 
strued with  §1517  ante);  63  C.  346,  347  (construed);  66  C.  388, 
389.  5  P.  676  (construed  and  applied);  21  P.  15,  17  (applied); 
78  C.  597,  599.  600,  21  P.  372,  373  (referred  to);  82  C.  174,  176, 
16  A.  S.  101,  23  P.  9,  10  (construed);  82  C.  548,  549,  23  P.  12 
(construed):  83  C.  344,  346.  849.  351,  365.  356.  21  P.  15.  23  P. 
314.  315,  316  (failure  of  gruardlan's  petition  to  show  necessity 
for,  or  expediency  of,  guardian's  sale— construction  of  code — 
power  may  be  supplied);  85  C.  151,  152.  24  P.  641  (substantial 
compliance  with  section  is  sufficient);  96  C.  664,  667,  31  P.  565, 
666  (construed);  108  C.  331.  389,  41  P.  458  (construed);  38  P. 
971  (cited);  112  C.  176.  178.  180.  44  P.  467  (construed  and  ap- 
plied); 112  C.  260,  268,  44  P.  572  (applied);  120  C.  421,  424,  425, 
52  P.  708  (construed  as  not  applylngr);  120  C.  609,  611.  52  P.  1000 
(cited);  126  C.  253,  257.  57  P.  994  (construed  with  §11538.  1539 
post);  125  C.  396,  397,  73  A.  S.  58.  58  P.  59  (construed  with  other 
sections — sale  of  realty  for  benefit  of  estate,  etc.);  127  C.  456, 
458,  59  P.  839  (construed);  181  C.  115,  119,  63  P.  368  (applied); 
131  C.  667,  670.  82  A.  S.  407,  63  P.  1080  (sale  to  meet  expenses 
to  accrue):  137  C.  184,  185.  186,  187,  188,  189.  191,  192,  69  P.  968 
(construed);  141  C.  639.  641,  642.  75  P.  317.  318  (construed);  142 
C.  377.  379.  75  P.  1083   (construed  as  not  applying). 

Probate  Act  155. — 13  C.  562,  576  (cited  with  other  sections); 
16   C.    478,   500    (construed   with    other  sections);    19   C.    397.    410 
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(cited  with  other  sections);  20  C.  121.  124  (cited  with  other  sec- 
tions); 20  C.  288,  313,  314  (cited  with  other  sections);  33  C.  658, 
665  (cited  with  $  1536  ante);  36  C.  687,  690,  691  (cited  with  other 
sections);  50  C.  388,  406  (cited  with  f  1536  ante);  54  C.  197  (con- 
strued); 85  C.  151,  152.  24  P.  641  (construed);  83  a  344,  846,  849, 
351.  355,  356,  21  P.  16,  23  P.  314  (cited  in  construing  H 1777 
1778  post);  139  C.  17,  19,  72  P.  393   (cited). 

As  to  decree  of  sale  held  sufficient  as  showing:  necessity  for 
sale  of  estate  of  minor,  see  Kerr's  Cyc.  C.  C.  P.  i  1778  and 
note. 

As  to  effect  of  amendment  to  this  section  on  estates  of  per- 
sons previously  deceased,  see  Kerr's  Cyc.  C.  C.  P.  S  1536  and 
note  pars.  3-5. 

As  to  g:uardianship  sales,  see  Kerr's  Cyc.  C.  C.  P.  i  1781  and 
note. 

As  to  petition  hy  interested  party  when  executor  neglects  or 
refuses  to  apply  for  order  of  sale,  etc.,  see  Kerr's  Cyc.  C.  C.  P. 
S  1545  and  note. 

As  to  petition  for  orders  of  sale  In  general,  see  Kerr's  Cyc. 
C.  C.  P.  51518  and  note. 

As  to  petition  for  sale  of  property,  see  Kerr's  Cyc.  C.  C.  P. 
I  158  and  note. 

Same — Amended  petition  should  be  treated  as  new  petition 
and  court  should  proceed  de  novo  upon  the  same. — See  66  C.  388. 
389,  5  P.  676. 

As  to  probate  sales,  see  1  Church's  New  Probate  ImBhv  and 
Practice,  820,  884-954. 

As  to  return  of  sale,  see  Kerr's  Cyc.  C.  C.  P.  {1517  and  note. 

As  to  sufficiency  of  petition,  see  Kerr's  Cyc.  C.  C.  P.  {  1536 
and  note  par.  13. 

As  to  sufficiency  of  petition  as  agralnst  collateral  attack,  see 
Kerr's  Cyc.  C.  C.  P.  §  1517  and  note. 

As  to  summary  sale  of  mine,  see  Kerr's  Cyc.  C.  C.  P.  9f  1529 
et  seq.  and  notes. 

As  to  summary  sales  of  mines  and  mining^  Interest,  see  Kerr's 
Cyc.  C-  C.  P.  !|  1529-1533  and  notes. 

§  1588.    ORDER  TO  PERSONS  IKTERESTED  TO  APPEAR. 

If  it  appears  to  the  court  or  judge,  from  such  petition,  that  it 
is  necessary,  or  that  it  would  be  for  the  advantage,  benefit, 
and  best  interests  of  the  estate,  and  those  interested  therein, 
to  sell  the  whole  or  some  portion  of  the  real  estate,  for  the 
purposes  and  reasons  mentioned  in  the  preceding  section,  or 
any  of  them,  such  petition  must  be  filed,  and  an  order  there- 
upon made,  directing  all  persons  interested  in  the  estate  to 
appear  before  the  court,  at  a  time  and  place  specified,  not  lees 
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than  four  nor  more  than  ten  weeks  from  the  time  of  making 
such  order,  to  show  cause  why  an  order  should  not  be  granted 
to  the  executor  or  administrator  for  the  sale  of  such  estate. 

Hi«toryt  Enacted  March  11,  1872,  re-enactment  of  1 156  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  641,  |6S; 
amended  March  28,  1893,  Stats,  and  Amdts.  1893,  p.  213. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

Code  aeetton.— 122  C.  39,  41,  49,  54  P.  378  (cl^d) ;  125  C.  253. 
267,  67  P.  994  (construed  with  other  sections — Invalidity  of 
probate  sale  of  real  estate  without  order  to  show  cause);  125 
C.  396,  397,  68  P.  59  (construed  with  other  sections);  139  C.  17, 
20,  72  P.  393  (construed);  21,  72  P.  393  (erroneously  cited  for 
S  1539). 

Probate  Act  SIM- — 13  C.  562,  576  (cited  with  other  sections); 
16  C.  473,  600,  502,  603,  76  A.  D.  551  (construed  with  other  sec- 
tions); 20  C.  121,  124  (cited  with  other  sections);  20  C.  288,  813 
(cited  with  other  sections);  36  C  687,  690  (cited  with  other 
sections);  139  C.  17,  20,  72  P.  393  (no  necessity  of  description  of 
real  estate  In  order). 

As  to  probate  sales,  see  1  Church's  New  Probate  Law  and 
Praetlee,  820,  884-954. 

§  lim.  €OPT  TO  BE  SEBYCD,  ASSBNT  GIYEK,  OB  PUB- 
UCATION  MABB*  A  copy  of  the  order  to  show  cause  must 
be  personally  served  on  all  persons  interested  in  the  estate, 
any  general  guardian  of  a  minor  so  Interested,  and  any  leg- 
atee, or  devisee,  or  heir  of  the  decedent,  provided  they  are 
residents  of  the  county,  at  least  ten  days  before  the  time 
appointed  for  hearing  the  petition,  or  be  published  four  sue* 
cessive  weeks  in  such  newspaper  in  the  county  as  the  court 
or  judge  shall  direct.  If  all  persons  Interested  in  the  estate 
Jefn  in  the  petition  for  the  sale,  or  signify  in  writing  their 
assent  thereto,  the  notice  may  be  dispensed  with,  and  the 
hearing  may  be  had  at  any  time. 

Hlstoryt  Enacted  March  11.  1872,  founded  on  S6 157,  159  Pro- 
bate Act  as  amended  May  22,  1861,  Stats.  1861,  p.  641,  |§  54,  56; 
April  4,  1864,  Stats.  1863-4,  p.  367,  f  23;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  370. 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation. 

Code  MCtloM. — 84  C.  444,  446,  24  P.  281,  282  (construed  with  other 
sections);  97  C.  360,  366,  32  P.  824  (construed);  100  C.  400,  403. 
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34  P.  865  (construed);  122  C.  39,  41,  49,  34  P.  378  (cited):  126  C. 
263,  267,  67  P.  994  (construed  with  i  1537  ante  and  this  sec- 
tion); 139  C.  17,  21,  72  P.  393  (applied  but  erroneously  cited  as 
I  1538). 

Probate  Act,  81 15T,  1S8<— 16  C.  473.  603  (1159  cited) :  20  C. 
121,  124  (S159  cited  with  other  sections);  33  C.  45.  52  ({159 
cited),  54  (|  157  cited).  91  A.  D.  617;  43  C.  543,  547  (construed); 
54  C.  196,  197  (cited  with  other  sections);  139  C.  17,  21,  72  P. 
393   (I  157  Probate  Act  cited). 

As  to  gruardi%n  when  infant  a  party,  see  Kerr's  Cyc.  C.  C.  P. 
il  372,  373,  1722,  1769  and  notes. 

As  to  probate  sales,  see  1  Church's  New  Probate  Law  and 
Practice,  820,  884-954. 

As  to  publication  of  notice  in  general,  see  Kerr's  Cyc.  C.  C 
P.  §  1705  and  note. 

As  to  service  of  notice — By  publication,  see  Kerr's  CJyc.  C.  C 
P.  1 1705  and  note. 

Same — Personal  service. — See  Kerr's  Cyc.  C.  C.  P.  IS  1011, 
1707-1710  and  notes. 

As  to  sufficiency  of  publication  of  notice  of  private  sale  of 
real  estate,  see  Kerr's  Cyc.  C.  C.  P.  §  1649  and  note  pars.  4,  6. 

S1540.    HEARING   AFTEB   PBOOF    OF   SEBYICE.     The 

court,  at  the  time  and  place  appointed  in  such  order,  or  at 
such  other  time  to  which  the  hearing  may  be  postponed,  upon 
satisfactory  proof  of  personal  service  or  publication  of  a  copy 
of  the  order,  by  affidavit  or  otherwise,  if  the  consent  in  writing 
to  such  sale  of  all  parties  interested  is  not  filed,  must  pro- 
ceed to  hear  the  petition,  and  hear  and  examine  the  allega- 
tions and  proofs  of  the  petitioners,  and  of  all  persons  intei^- 
ested  in  the  estate  who  may  oppose  the  application. 

PRESENTATION  OF  CLAIMS.  All  claims  against  the  dece- 
dent  not  before  presented,  if  the  period  of  presentation  has 
not  elapsed,  may  be  presented  and  passed  upon  at  the  hearing. 

Hlstoryi  Enacted  March  11,  1872,  substantial  re-enactment  of 
S  158  Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  641. 
f  55;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  95;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  220,  act  held  unconstitutional,  see  history, 
f  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

Code  section.— 62  C.  413.  415  (cited  with  |  1497  ante  and  f  1636 
post):  84  C.  444.  446.  24  P.  281,  282  (cited  with  other  sections); 
1  C.  A.  57,  60,  81  P.  728  (construed). 
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Probate  Act  S  158. — 20  C.  121,  124  (cited  with  other  sections). 

As  to  object  of  publications  provided  for  in  this  and  other 
sections,  see  "Kerr's  Cyc.  C.  C.  P.  {  1539  and  note  pars.  11-13. 

As  to  probate  sales,  see  1  Churcli's  Tte-w  Probate  Law  and 
Practice,  820.  884-954. 

As  to  when  approved  claims  may  be  contested,  see  Kerr's 
Cyc.  C.  C.  P.  i  1497  and  note. 

§  1541.  ABmNISTBATOB,  EXECUTOB,  AITD  WITNESSES 
MAT  BE  EXAMIIfEl).  The  executor,  administrator,  and  wit- 
nesses may  be  examined  on  oath  by  either  party,  and  process 
to  compel  them  to  attend  and  testify  may  be  issued  by  the 
court  or  Judge,  In  the  same  manner  and  with  like  effect  as  in 
other  cases. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  S  160  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  96. 

As  to  probate  sales,  see  1  Chiireli's  New  Probate  I^aw  aad 
Practice,  820,  884-954. 

As  to  procuring  attendance,  etc,  see  Kerr's  Cyc.  C.  C.  P. 
H  19S6  et  seq.  and  notes. 

9  1542.    TO  SELL  REAL  ESTATE  OB  AJSJ  FABT,  WHEN. 

If  it  appears  to  the  satisfaction  of  the  court,  or  a  judge 
thereof,  that  it  is  necessary,  or  that  it  is  for  the  advantage, 
benefit,  and  best  interests  of  the  estate  and  those  interested 
therein,  to  sell  a  part  of  the  real  estate^  and  that  by  a  sale 
thereof,  the  residue  of  the  estate,  real  and  personal,  or  some 
specific  part  thereof,  would  be  greatly  Injured  or  diminished 
In  value,  or  subjected  to  expense,  or  rendered  unprofitable,  or 
that  after  any  such  sale  the  residue  would  be  so  small  in 
quantity  or  value,  or  would  be  of  such  a  character  with  refer- 
ence to  its  future  disposition  among  their  heirs  or  devisees,  as 
clearly  to  render  it  for  the  best  interests  of  all  concerned 
that  the  same  should  be  sold,  the  court  may  authorize  the  sale 
of  the  whole  estate,  or  any  part  thereof,  as  in  the  judgment  of 
the  court  is  necessary,  or  for  the  advantage,  benefit,  and  best 
interests  of  the  estate,  and  those  interested  therein. 

Hlstoryi  Enacted  March  11,  1872,  founded  on  S  161  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  642,  S  67;  April  2, 
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1866,  Stats.  1866-6,  p.  766,  |  6;  amended  March  28,  1898,  State, 
and  Amdts.   1893,  p.  218. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

57  C.  447,  459  (cited  with  other  sections);  125  C.  896.  897.  78 
A.  S.  58.  58  P.  59  (construed  with  other  sections) ;  188  C.  194. 
201,  71  P.  171,  172  (applied);  142  C.  877,  879,  380.  75  P.  1083  (as 
amended  1898,  construed  as  not  applying:  to  estates  of  persons 
who  died  before  the  amendment). 

As   to  probate   sales,   see   1  Church's  New  Probate  IjSw 
Practice,  820.  884-954. 


§  1648.    OBDEB  OF  SALE,  WHEN  TO  BE  MADE.     If  it 

appears  to  the  satisfaction  of  the  court,  after  a  full  hearing 
upon  the  petition  and  an  examination  of  the  proofs  and  alle- 
gations of  the  parties  interested,  that  a  sale  of  the  whole  or 
some  portion  of  the  real  estate  is  necessary  for  any  of  the 
causes  mentioned  in  this  article,  or  that  a  sal^  of  the  whole 
or  some  portion  of  the  real  estate  is  for  the  advantage,  benefit, 
and  best  interests  of  the  estate  and  those  interested  therein, 
or  if  such  sale  be  assented  to  by  all  the  persons  interested,  an 
order  must  be  made  to  sell  the  whole,  or  so  much  and  such 
parts  of  the  real  estate  described  in  the  petition  as  the  court 
shall  judge  necessary,  or  for  the  advantage,  benefit,  and  best 
interests  of  the  estate  and  those  interested  therein. 

Hlstoryt  Enacted  March  11,  1872.  re-enactment  of  f  188  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  648,  i  58; 
amended  March  88,  1898,  Stats,  and  Amdts.  1898,  p.  21S;  by 
Code  Commission,  Act  Mar<di  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  220,  act  held  unconstitutional,  see  history,  S  6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

Code  acetlen. — 57  C.  421.  428  (construed  with  |  1666  post) :  84 
C.  444,  446,  24  P.  281,  282  (cited  with  other  sections) ;  125  C  396, 
397.  73  A.  S.  58,  68  P.  58  (cited);  132  C.  42,  48,  64  P.  128  (applied); 
142  C.  377,  379.  75  P.  1083  (ronstrued  as  not  applying);  144  C 
121,  127,  77  P.  825   (cited). 

Probate  Act  1162. — 20  C.  121,  124  (cited  with  other  sections): 
36  C.  687,  690  (cited  with  other  .sections). 

As  to  notice  of  sale  at  public  auction,  see  Kerr's  Cyc.  C,  C.  P. 
S  1547  and  note. 

As  to  object  of  publications  provided  for  in  this  and  other 
sections,  see  Kerr's  Cyc.  C.  C.  P.  1 1589  and  note  pars.  9,  10. 
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As  to  private  sale  of  real  estate,  see  Kerr's  Cyc.  C.  C.  P. 
IS  1549  et  seq.  and  notes. 

As  to  probate  sales,  see  1  Church'n  New  Probate  Law  and 
Practice,  820,  884-954. 

Aa  to  sale  of  personalty  on  application  to  sell  realty*  see 
Kerr's  Cyc.  C.  C.  P.  I  1639  and  note. 

That  order  of  sale  need  not  recite  facts,  see  Kerr's  Cyc.  C.  C. 
P.  J  1704  and  note. 

§  1544.    WHAT  THE  OBDEB  OF  SALE  MUST  CONTAIN. 

The  order  of  sale  must  describe  the  lands  to  be  sold  and  the 
terms  of  sale,  which  may  be  for  cash,  or  on  credit  not  exceed- 
ing one  year,  payable  in  gross  or  in  instalments,  and  in  such 
kind  of  money,  with  interest,  as  the  court  may  direct.  The 
land  may  be  sold  in  one  parcel  or  in  subdivisions,  as  the  exec- 
utor or  administrator  shall  Judge  most  beneficial  to  the  estate, 
unless  the  court  otherwise  specially  directs.  If  it  appears 
that  any  part  of  such  real  estate  has  been  devised,  and  not 
charged  in  such  devise  with  the  payment  of  debts  or  legacies, 
the  court  must  order  the  remainder  to  be  sold  before  that  so 
devised. 

MAT  BE  AT  FUBUC  OB  FBIYATE  SALE.  Every  such  sale 
must  be  ordered  to  be  made  at  public  auction,  unless,  in  the 
opinion  of  the  court,  it  would  benefit  the  estate  to  sell  the 
whole  or  some  part  of  such  real  estate  at  private  sale;  the 
court  may,  if  the  same  is  asked  for  in  the  petition,  order  or 
direct  such  real  estate  or  any  part  thereof  to  be  sold  at  either 
public  or  private  sale,  as  the  executor  or  administrator  shall 
judge  to  be  most  beneficial  for  the  estate.  If  the  executor  or 
administrator  neglects  or  refuses  to  make  a  sale  under  the 
order,  and  as  directed  therein,  he  may  be  compelled  to  sell,  by 
order  of  the  court,  made  on  motion,  after  due  notice,  by  any 
party  interested. 

Hlatorjri  Bnaoted  March  11,  1872,  substantial  re-enaotment 
of  1 163  Probate  Act  as  amended  May  20,  1861,  Stats.  1861, 
p.  642,  159;  amended  by  Code  Commission,  Act  March  8,  1901, 
9tat8.  and  Amdts.  1900-1,  p.  221,  act  held  unconstitutional,  aee 
hiatory,  I  6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 
Code  flection. — 50  C.   385    (applied);  56  C.  208,  209    (construed 
with  1963  ante);   57  C.  447,  459   (cited  with  other  sections);   66 
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C.  130,  132,  4  P.  1139  (construed  and  applied);  75  C.  258,  260,  17 
P.  209,  210  (construed  and  applied);  120  C.  421,  425,  52  P.  708 
(construed  as  not  applying:);  125  C.  396,  897,  73  A.  S.  58,  58  P. 
59   (cited);  127  C.  275.  277,  59  P.  776   (applied). 

Probate  Act  §163. — 20  C.  121,  124  (cited  with  other  sections); 
31  C.  595,  606,  616,  618  (construed  with  other  sections). 

As  to  appealable  orders,  see  ante  |  963  and  note. 

As  to  contents  of  order,  see  post  S  1704  and  note. 

As  to  probate  sales,  see  1  Clrarcli'a  Ne^v  Probate  Law  and 
Practice,  820.  884-954. 

As  to  sales  by  gruardians,  see  post  gi  1781  et  seq.  and  notos. 

§  1545.  INTERESTED  PEBSOIVS  MAY  APPLY  FOR  OR- 
DER  OF  SALE*  If  the  executor  or  administrator  neglects  or 
refuses  to  apply  for  an  order  of  sale  when  it  is  necessary,  or 
when  it  is  for  the  advantage,  benefit,  and  best  interests  of  the 
estate,  and  those  interested  therein,  that  the  real  estate,  or 
some  portion  thereof,  be  sold,  any  person  interested  may  make 
application  therefor  in  the  same  manner  as  the  executor  or 
administrator,  and  notice  thereof  must  be  given  to  the  execu- 
tor or  administrator  before  the  hearing. 

FORM  OF  PETITIOIf.  The  petition  of  such  applicant  must 
contain  as  many  of  the  matters  set  forth  in  section  one  thou- 
sand five  hundred  and  thirty-seven  as  he  can  ascertain,  and 
the  decree  of  sale  must  fix  the  period  of  time  within  which 
the  executor  or  administrator  must  make  the  sale. 

Hlatory'i  Bnacted  March  11,  1872,  re-enactment  of  S  164  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  642,  1 60; 
amended  March   23,   1898,   Stats,   and  Amdts.   189S,  p.   214. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 
<?ode  section. — 87  C.  480,  482,  25  P.  685,  686   (cited). 
Probate  Act  |  IM. — 55  C.  674,  582  (construed). 
As   to   probate  sales,   see   X  Church'*  Hew  Probate   Lavr  aad 
Practice,  820,  884-954. 

§  1546.    TO  DELITER  COPY  OF  ORDER  TO  EXBCUTOR. 

[Repealed.] 

History t     Enacted    March    11,    1872,    fil66    Probate    Act    as 

amended    1861,    Stats.    1861,    p.    643,    S61;    repealed    1874,    Code 
Amdts.   1873-4,  p.   871. 

§  1547.  IfOTIGE  OF  SALE.  Wlien  a  sale  is  ordered,  and  is 
to  he  made  at  puhlic  auction,  notice  of  the  time  and  place  of 
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sale  must  be  posted  In  three  of  the  most  public  places  in  the 
county  in  which  the  land  is  situated,  and  published  in  a  news- 
paper, if  there  be  one  printed  in  the  same  county,  but  if  none, 
then  in  such  paper  as  the  court  may  direct,  for  three  weeks 
successively  next  before  the  43ale.  The  lands  and  tenements 
to  be  sold  must  be  described  with  common  certainty  in  the 
notice. 

III«tor7>  Enacted  March  11,  1872,  re-enactment  of  |  166  Pro- 
bate Act  as  amended  April  2,  1866,  Stats.  1865-6,  p.  766,  I  6. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

73  C.  558,  15  P.  136  (construed  and  applied):  84  C.  444,  446,  24 
P.  281,  282  (cited  with  other  sections):  149  C.  167,  170,  85  P.  149 
(item  for  publishing  notice  of  sale  of  real  estate,  when  not 
chargreable  agralnst  estate). 

As  to  objects  of  publications  provided  for  In  this  and  other 
sections,  see  Kerr's  Cyc.  C.  C.  P.  I  1639  and  note  pars.  9-18. 

As  to  probate  sales,  see  1  Cknrcli's  New  Prelbate  Law  aad 
Praetlce,  820.  884-954. 

As  to  publication  of  notice  In  g:eneral  under  direction  of 
court,  see  Kerr's  Cyc.  C.  C.  P.  i  1705  and  note. 

S  1548.  TIME  AND  PLACE.  Sales  at  public  auction  must 
be  made  in  the  county  where  the  land  Is  situated;  but  when 
the  land  is  situated  in  two  or  more  counties,  it  may  be  sold  in 
either.  The  sale  must  be  made  between  the  hours  of  nine 
o'clock  in  the  morning  and  the  setting  of  the  sun  on  the  same 
day,  and  must  be  made  on  the  day  named  in  the  notice  of  sale, 
unless  the  same  is  postponed. 

Hlstoryi  Enacted  March  11,  1872,  founded  on  1 167  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  643,  162:  April  4, 
1864,  Stats.  1868-4,  p.  870.  f  13;  April  2.  1866,  Stats.  1865-6,  p. 
766,  S  7. 

As  to  probate  sales,  see  1  Cbureh's  New  Probate  I*aw  and 
Practice,  820,  884-954. 

Same — Postponement  of  sale. — See  Kerr's  Cyc.  C.  C.  P.  {S  1557, 
1558  and  notes. 

§  1549.  PBITATE  SALE  OF  REAL  ESTATE,  HOW  MADE, 
AXD  IfOTICE.  When  a  sale  of  real  estate  is  ordered  to  be 
made  at  private  sale,  notice  of  the  same  must  be  posted  up  in 
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three  of  the  most  public  places  in  the  county  in  which  the 
land  is  situated,  and  published  in  a  newspaper,  if  there  be  one 
printed  in  the  same  county,  if  none,  then  in  such  paper  as  the 
court  or  a  judge  thereof  may  direct,  for  two  weeks  sucoes- 
sively  next  before  the  day  on  or  after  which  the  sale  is  to 
be  made,  in  which  the  lands  and  tenements  to  be  sold  must  be 
described  with  common  certainty.  The  notice  must  state  a 
day  on  or  after  which  the  sale  will  be  made,  and  a  place 
where  offers  or  bids  will  be  reoeived.  The  day  last  referred 
to  must  be  at  least  fifteen  days  from  the  first  publication  of 
notice;  and  the  sale  must  not  be  made  before  that  day,  but 
must  be  made  within  six  months  thereafter. 

BIBS,  WHEN  ANB  HOW  BECEIYEB.  The  bids  or  offers 
must  be  in  writing  and  may  be  left  at  the  place  designated  in 
the  notice,  or  delivered  to  the  executor  or  administrator  per- 
sonally, or  may  be  filed  In  the  office  of  the  clerk  of  the  court 
to  which  the  return  of  sale  must  be  made,  at  any  time  after 
the  first  publication  of  the  notice  and  before  the  making  of 
the  sale.  If  it  be  shown  that  it  will  be  for  the  best  interest  of 
the  estate  the  court  or  judge  may,  by  an  order,  shorten  the 
time  of  notice,  which  shall  not,  however,  be  less  than  one 
week,  and  may  provide  that  the  sale  may  be  made  on  or  after 
a  day  less  than  fifteen,  but  not  less  than  eight  days  from  the 
first  publication  of  the  notice,  in  which  case  the  notice  of  sale 
and  the  sale  may  be  made  to  correspond  with  such  order. 

History  I  Enacted  March  11,  1872,  founded  on  1 167  Probate 
Act  as  amended  April  2,  1866,  Stats.  1865-6,  p.  766,  |  8;  amended 
April   16,  1880,  Code  Amdts.  1880   (C.  C.  P.  pt),  p.  95. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

75  C.  258,  260,  17  P.  209,  210  (construed);  84  C.  444,  446,  24  P. 
281,  282  (cited  with  other  sections);  112  C.  661,  666,  44  P.  1079 
(applied);  121  C.  522,  524,  528,  50  P.  1068,  53  P.  1085  (construed 
with  i  1705  post);  149  C.  167,  170,  85  P.  149  (Item  for  publishing 
notice  of  sale  of  real  estate,  when  not  chargeable  against 
estate). 

As  to  object  of  publications  provided  for  in  this  and  other 
sections,  see  Kerr's  Cyc  C.  d  P.  1 1589  and  note  pars,  9-13. 

As  to  probate  sales,  see  1  Churcb*>  New  Probste  ImTr  and 
Practice,  820.  884-954. 
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S1560.  KIK£TT  FEB  GEIITT  OF  AFFBAISEB  YALUE 
MUST  BE  OFFEBED.  No  sale  of  real  esUte  at  private  sale 
shall  be  conflrmed  by  the  court,  unless  the  sum  ottered  is  at 
least  ninety  per  cent  of  tho  appraised  value  thereof,  nor  unless 
such  real  estate  has  been  appraised  within  one  year  of  the 
time  of  such  sale.  If  it  has  not  been  so  appraised,  or  if  the 
court  is  satisfied  that  the  appraisement  is  too  high  or  too  low, 
appraisers  must  be  appointed,  and  they  must  make  an  ap- 
praisement thereof  in  the  same  manner  as  in  case  of  an  orig- 
inal appraisement  of  an  estate.  This  may  be  done  at  any  time 
before  the  sale  or  the  confirmation  thereof. 

Hirtoryi  Enacted  March  11,  1872,  founded  on  f  1€7  Probate 
Act  as  amended  April  2,  1868,  Stats.  1865-6,  p.  767,  |  9. 

See  Kerr's  Cyc.  C.  C  P.  for  2  pars,  annotation. 
83  C.  344,  357,  21  P.  15,  18,  23  P.  314  (construed). 
As   to   probate   sales,   see   1  Church'*   New   Probate   Law  anA 
Practice,  820.  884-954. 

$  165L  PUBCHASE  MONET  ON  SALE  ON  CBEDIT,  HOW 
SECURED.  The  executor  or  administrator  must,  when  the 
sale  is  made  upon  a  credit,  take  the  notes  of  the  purchaser 
for  the  purchase  money,  with  a  mortgage  on  the  property  to 
secure  their  payment. 

Hlstoryt  Bnacted  March  11,  1872,  re-enactment  of  1 168  Pro- 
bate Act. 

§  Ifi^S.  SETUBN  OF  FBOCEEDINGS;  NOTICE  OF  HEAR- 
ING«  SETTING  ASIDE  SALE.  RESALE.  The  executor  or 
administrator,  after  making  any  sale  of  real  estate,  must  make 
a  return  of  his  proceedings  to  the  court,  which  must  be  filed 
in  the  office  of  the  clerk  at  any  time  subsequent  to  the  sale. 
A  hearing  upon  the  return  of  the  proceedings  may  be  asked 
for  in  the  return  or  by  petition  subsequently,  and  thereupon 
the  clerk  must  fix  the  day  for  the  hearing,  of  which  notice  of 
at  least  ten  days  must  be  given  by  the  clerk,  by  notices  posted 
in  three  public  places  in  the  county,  or  by  publication  in 
a  newspaper,  and  must  briefly  indicate  the  land  sold,  the  sum 
for  which  it  was  sold,  and  must  refer  to  the  return  for  fur- 
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ther  particulars.  Upon  the  hearing,  the  court  must  examine 
the  retam  and  witnesses  in  relation  to  the  same,  and  if  the 
proceedings  were  unfair,  or  the  sum  hid  disproportionate  to  the 
value,  and  if  it  appears  that  a  sum  exceeding  such  bid  at 
least  ten  per  cent  exclusive  of  a  new  sale  may  he  obtained, 
the  court  may  vacate  the  sale  and  direct  another  to  be  had, 
of  which  notice  must  be  given,  and  the  sale  in  all  respects 
conducted  as  if  no  previous  sale  had  taken  place.  If  an  offmr 
of  ten  per  cent  more  in  amount  than  that  named  in  the  return 
be  made  to  the  court,  in  writing,  by  a  responsible  person*  It  is 
in  the  discretion  of  the  court  to  accept  such  offer  and  confirm 
the  sale  to  such  person,  or  to  order  a  new  sale. 

HlstovTi  Enacted  March  11,  1872,  re-enactment  of  1 169  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  643,  I  63;  April 
4,  1864,  Stats.  1863-4,  p.  370,  $14;  amended  April  16,  1880.  Code 
Amdts.  1880  (C.  C.  P.  pt,).  p.  96;  March  31,  1891,  Stats,  and 
Amdts.  1891,  p.  427;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  221,  act  held  unconstitutional,  see 
history,  S  6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  14  pars,  annotation. 

Code  section. — 48  C.  S83,  885  (construed);  49  C.  490,  495,  496 
(construed  with  |  1561  post);  50  C.  97,  99,  100  (construed  with 
11561  post);  115  C.  208,  205,  206,  46  P.  1057  (construed  with 
other  sections);  (C.  Dec.  16,  1897),  51  P.  820  (applied);  116  C. 
405,  409,  48  P.  622  (construed):  125  C.  427,  433,  58  P.  65  (con- 
strued); 127  C.  543,  544,  59  P.  988  (construed);  138  C.  194.  197. 
71  P.  171  (construed);  142  C.  152.  157,  75  P.  777,  778  (applied);  3 
C.  A.  142,  144,  85  P.  155  (construed). 

Probate  Act  fi  199.— 20  C.  121.  125  (construed):  48  C.  383.  385 
(cited). 

As  to  appointment  of  attorney  by  court  to  represent  party, 
see  Kerr's  Cyc.  C.  C.  P.  %  1718  and  note. 

As  to  description  of  real  estate  sougrht  to  be  sold,  publication 
of,  etc.,  see  Kerr's  Cyc.  G.  C.  P.  §1712  and  note. 

As  to  notice  of  petition  for  conflrmation  of  sale,  and  descrip- 
tion of  property  therein  by  reference,  see  Kerr's  Cyc.  C.  C.  P. 
$  1712  and  note. 

As  to  probate  sales,  see  1  Cbiirch'a  New  Probate  I^aw  aad 
Practice,  820,  884-954. 

As  to  "return"  mentioned  in  this  section  being:  same  as 
account  of  sale  spoken  of  in  §  1561  post,  see  Kerr's  Cyc.  C.  C.  P. 
f  1561  and  note  par.  3. 

As  to  sales  under  will,  see  Kerr's  Cyc.  C.  C.  P.  |  1661  and  note. 
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As  to  sales  without  order,  see  Kerr's  Cyc.  C.  C.  P.  S  1561  and 
note. 

§1658.    MAY    FILE    OBJECTIOICS,    WHEN    AND    WHO. 

When  return  of  the  sale  is  made  and  filed  any  person  Inter- 
ested in  the  estate  may  file  written  objections  to  the  confirma- 
tion thereof,  and  may  be  h«ard  thereon,  when  the  return  is 
heiCrd  by  the  court  or  judge,  and  may  produce  witnesses  in 
support  of  his  objections. 

HIatorjrt  Enacted  March  11,  1872,  re-enactment  of  S  170  Pro- 
bate Act  as  amended  May  20.  1861*  Stats.  1861,  p.  644,  |  64. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

Code  aeetloa. — 98  C.  603,  605,  33  P.  451,  462  (construed). 

Probate  Act  S  170. — 9  C.  123,  128  (cited  with  other  sections). 

As  to  probate  sales,  see  1  Clavrch'a  New  Probate  Law  aod 
Practice,  820,  884-954. 

As  to  who  are  Interested  persons,  see  Kerr's  Cyc.  O.  C.  P. 
H  1540,  1545  and  notes. 

§1554.  WHEN  OBDEB  OF  CONFIBMATION  IS  TO  BE 
MADE,  AlTD  TVHEN  NOT.  If  it  appears  to  the  court  that  the 
sale  was  legally  made  and  fairly  conducted,  and  that  the  sum 
bid  was  not  disproportionate  to  the  value  of  the  property  sold, 
and  that  a  greater  sum,  as  above  specified,  cannot  be  obtained, 
or  if  the  increased  bid  mentioned  in  section  fifteen  hundred 
and  fifty-two  be  made  and  accepted  by  the  court,  the  court 
must  make  an  order  confirming  the  sale,  and  directing  con- 
veyances  to  be  executed.  The  sale,  from  that  time.  Is  eon- 
firmed  and  valid,  and  a  certified  copy  of  the  order  confirming 
it  and  directing  conveyances  to  be  executed,  must  be  recorded 
in  the  office  of  the  recorder  of  the  county  in  which  the  land 
sold  is  situated.  If,  after  the  confirmation,  the  purchaser  neg- 
lects or  refuses  to  comply  with  the  terms  of  sale,  the  court 
may,  on  motion  of  the  executor  or  administrator,  and  after 
notice  to  the  purchaser,  order  a  resale  to  be  made  of  the  prop- 
erty. If  the  amount  realized  on  such  resale  does  not  cover 
the  bid  and  the  expenses  of  the  previoas  sale,  such  purchaser 
is  liable  for  the  deficiency  to  the  estate. 

Hlatoryt    Enacted  Maroh  11,  1872,  re-enactment  of  S  171  Pro- 
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bate  Act  aa  amended  February  1.  1856,  Stata  18S6,  p.  20,  11; 
May  20.  1861,  Stats.  1861,  p.  644,  I  66. 

See  Kerr's  Cyc.  G.  C.  P.  for  14  para  annotation. 

Code  seetion. — 98  C.  603.  613.  33  P.  451,  455  (construed):  102 
C.  569,  574,  575,  36  P.  934  (cited);  115  C.  208,  206.  46  P.  1057 
(cited  with  §1662  ante);  126  C.  427,  483,  58  P.  65  (construed): 
5  C.  A.  684.  686.  91  P.  169  (discretion  ot  court  to  set  aside  sale 
and  to  order  resale). 

Probate  Act  1171. — 9  C.  128,  128  (cited  with  other  sections); 
9  C.  181.  197  (construed);  19  C.  397,  410  (cited  with  other  sec- 
tions); 20  C.  121.  126  (construed);  49  C.  76,  86  (construed  with 
f  1561  post  and  %  178  Probate  Act). 

As  to  confirmation  of  sales  in  sreneral,  see  Kerr's  Cyc.  C.  C.  P. 
I  1517  and  note. 

As  to  probate  sales,  see  1  Cliarch's  New  Probate  Law  «ad 
Practice,  820.  884-954. 

As  to  what  order  of  confirmation  is  required  to  state,  see 
Kerr's  Cyc.  C.  C.  P.  8  1556  and  note. 

Proof  of  notice  before  sale — Recitals  in. — See  post  1 1556. 

Same — Recording  certified  copy. — See  Kerr's  Cyc.  C.  C.  P. 
I  1719  and  note.  • 

§1665.  CONTEYANCES.  Conveyances  must  thereupon  be 
executed  to  the  purchaser  by  the  executor  or  administrator, 
and  they  must  refer  to  the  orders  of  the  court  authorizing  and 
confirming  the  sale  of  the  property  of  the  estate,  and  directing 
conveyances  thereof  to  be  executed,  and  to  the  record  of  the 
order  of  confirmation  in  the  office  of  the  county  recorder, 
either  by  the  date  of  such  recording,  or  by  the  date,  volume, 
and  page  of  the  record,  and  such  reference  shall  have  the  same 
effect  as  if  the  orders  were  at  large  inserted  in  the  conveyance. 
CoDTeyanees  so  made  convey  all  the  right,  title,  interest,  and 
estate  of  the  decedent,  in  the  premises,  at  the  time  of  his  death; 
if  prior  to  the  sale,  by  operation  of  law  or  otherwise,  the 
estate  has  acquired  any  right,  title,  or  interest  in  the  premises, 
other  than  or  in  addition  to  that  of  the  decedent  at  the  time 
of  his  death,  such  right*  title  or  interest  also  passes  by  such 
conveyances. 

History t  Bnacted  March  Hi  1872.  re-enactment  of  1 172  Pro* 
bate  Act  as  amended  February  1,  1866,  Stats.  1656,  p.  20,  12; 
May  20,  1861,  Stats.  1861,  p.  644,  166;  amended  April  16.  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  96. 
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See  Kerr's  Cyc  C.  C.  P.  for  3  pars,  annotation. 

C#4e  sectioa. — 67  C  447,  469  (cited  with  other  sections);  144 
C.  666,  668,  669.  79  P.  888  (applied). 

Probate  Act  1 17S< — 9  C.  123,  128  (cited  with  other  sections); 
19  C  897,  410  (cited  with  other  sections). 

As  to  form  and  contents  of  conveyances  by  executor,  etc.,  in 
general,  see  17  A.  D.  224-228;  66  A.  D.  66-68. 

As  to  power  of  court  to  order  confirmation  dependingr  upon 
petition  of  averments  required  in  8  1637  ante,  see  Kerr's  Cyc. 
C.  C.  P.  i  1664  and  note  par.  6. 

As  to  probate  sales,  see  1  Church's  New  Probate  Law  and 
Practice,  820.  884-964. 

f  ISSe.    ORDEB  OF  GOlfFIBMATIOir,  WHAT  TO  STATE. 

Before  any  order  is  entered  confirming  the  sale,  it  must  be 
proved  to  the  satisfaction  of  the  court  that  notice  was  given 
of  the  sale  as  prescribed,  and  the  order  of  confirmation  must 
show  that  such  proof  was  made. 

Hlstoryi  £2nacted  March  11,  1872,  re-enactment  of  1 178  Pro- 
bate Act. 

As  to  notice  of  sale,  generally,  see  Kerr's  Cyc.  C.  C.  P.  SS  1547, 
1649  and  notes. 

As  to  probate  sales,  see  l  Church's  Ncinr  Probate  Law  and 
Practice,  820,  884-964. 

f  15S7.  SALE  HAY  BE  FOSTPOHED.  If,  at  the  time  ap- 
pointed for  the  sale,  the  executor  or  administrator  deems  it 
for  the  interest  of  all  persons  concerned  therein  that  the  same 
be  postponed,  he  may  postpone  it  from  time  to  time,  not 
exceeding  in  all  three  months. 

Hlstoryi  Enacted  March  11,  1872.  re-enactment  of  1 174  Pro- 
bate Act. 

Notci  The  title  to  ch.  306  is  as  follows:  "An  act  to  amend 
section  1667,"  etc.,  but  the  body  of  the  act  amends  1 1677;  see 
"Note"  to  11677.  post. 

I  ItfS.  NOTICE  OF  POSTPONEMENT.  In  case  of  a  post- 
ponement, notice  thereof  must  be  given,  by  a  public  declara- 
tion, at  the  time  and  place  first  appointed  for  the  sale,  and  if 
the  postponement  be  for  more  than  one  day*  further  notice 
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must  be  given,  by  posting  notices  In  three  or  more  public 
places  In  the  county  where  the  land  is  situated,  or  publishing 
the  same,  or  both,  as  the  time  and  circumstances  will  admit. 

HUitorj-i  Enacted  March  11,  1872,  re-enactment  of  (176  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  644,  |  67. 

As  to  probate  sales,  sec  1  Church**  New  Probate  Law  mad 
Practice,  820,  884-954. 

As  to  publishing:  notice  of  sale,  see  Kerr's  Gyc.  C.  C.  P.  S  1705 
and  note. 

§  1659.  SALE  OF  BEiX  ESTATE  BY  EXECUTOB,  ETC. 
COMMISSION  TO  AGENT.  In  any  order  of  sale  of  real  es- 
tate or  subsequent  to  making  any  such  order  tlie  court  may 
authorize  any  executor  or  administrator  to  enter  into  a  con- 
tract with  any  bona  fide  real  estate  agent  to  secure  a  pur- 
chaser providing  for  the  payment  by  the  estate  to  said  agent 
of  a  commission,  the  amount  of  which  shall  be  specified,  pay- 
able out  of  the  proceeds  of  any  such  sale.  If  a  sale  to  a  pur- 
chaser obtained  by  such  agent  is  returned  to  the  court  for 
confirmation  and  said  sale  be  confirmed  to  such  purchaser, 
such  contract  shall  be  binding  and  valid  as  against  the  estate. 

[No  personal  liability  of  executor,  etc]  By  the  execution 
of  any  such  contract  no  personal  liability  shall  attach  to  the 
executor  or  administrator,  and  no  liability  of  any  kind  shall 
be  incurred  by  the  estate  unless  an  actual  sale  is  made  and 
confirmed  and  unless  such  contract  be  by  the  oourt  first 
authorized. 

History  I  Former  section  relating  to  sale  of  real  estate  to 
pay  legacies,  enacted  March  11,  1872.  substantial  re-enactment 
of  S 176  Probate  Act;  repealed  March  24,  1874,  Code  Amdta. 
1873-4,  p.  371;  present  section  enacted  March  10,  1909,  Stats, 
and  Amdts.  1909,  ch.  160. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

Probat«  Act  f  176. — 81  C.  595,  606,  616  (construed  with  S  1544 
ante). 

As  to  probate  sales,  see  1  Church's  Bfe^r  Probate  iMwr  and 
Practice,  820,  884-954. 

§  15e0.  WHERE  PAYMENT  OF  DEBTS,  ETG^  PBOTIDEB 
FOB  BI  mjjL,    If  the  testator  makes  provision  by  his  will. 
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or  designates  the  estate  to  be  appropriated  for  the  payment  of 
his  debts,  the  expenses  of  administration,  or  family  expenses, 
they  must  be  paid  according  to  such  provision  or  designation, 
out  of  the  estate  thus  appropriated,  so  far  as  the  same  is  suffi- 
cient. 

History t  Enacted  March  11,  1872,  re-enactment  of  S  177  Pro- 
bate Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

Code  acctloii. — 57  C.  447,  459  (cited  with  other  sections);  120 
C.  89,  92,  52  P.  134,  586  (construed  with  other  sections);  145  C. 
508,  510,  511,  78  P.  1058  (construed  with  S  1562  post). 

Probate  Act  §  ITT.— 31  C.  595,  616,  617   (referred  to). 

As  to  effect  of  insufflciency  of  provision  in  will,  see  Kerr's 
Cyc.  C.  C.  P.  S  1562  and  note. 

As  to  order  of  apportionment,  see  Kerr's  Cyc.  C.  C.  P.  i  1359 
and  note. 

As  to  payment  of  debts  and  expenses,  generally,  see  Kerr's 
Cyc.  C.  C.  P.  i  1516  and  note. 

As  to  probate  sales,  see  1  Charch*«  New  Probate  fjaw  and 
Pmetlo«,  820,  884-954. 

§1M1.  SALE  WITHOUT  ORDER.  When  property  is  di- 
rected by  the  will  to  be  sold,  or  authority  is  given  In  the  will 
to  sell  property,  the  executor  may  sell  any  property  of  the 
estate  without  order  of  the  court,  and  at  either  public  or  pri- 
vate sale,  and  with  or  without  notice,  as  the  executor  may 
determine;  but  tlie  exeentor  must  make  retam  of  such  sales 
as  in  other  cases;  and  if  directions  are  given  in  the  will  as  to 
the  mode  of  selling,  or  the  particular  property  to  be  sold,  such 
directions  must  be  observed.  In  either  case  no  title  passes 
unless  the  sale  be  confirmed  by  the  court. 

Historyt  Enacted  March  11,  1872,  substantial  re-enactment 
of  1 178  Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p. 
645,  168;  amended  March  24,  1874,  Code  Amdts.  1878-4,  p.  371; 
April  16.  1880,  Code  Amdts.  1880   (C.  C.  P.  pt),  p.  96. 

See  Kerr's  Cyc.  C.  C.  P.  for  22  pars,  annotation. 

Code  fleetlon. — 49  C.  490,  495  (construed);  50  C.  97,  99  (con- 
strued with  11552  ante);  67  C.  447,  459  (cited  with  other  sec- 
tions); 22  P.  1148,  1144  (construed  with  other  sections — restric- 
tion upon  power  of  sale  in  will);  88  C.  582,  687»  22  A.  &  836,  26 
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P.  521,  522.  12  L..  46  (construed);  92  C.  188.  186,  28  P.  227.  228. 
679  (construed);  98  C.  603.  605  (applied — erroneously  cited  as 
§1651).  33  P.  451,  452  (correct  citation);  107  C.  587.  593,  595. 
40  P.  810,  811  (construed — power  of  sale  in  will — confirmation); 
114  C.  635,  660,  46  P.  742,  34  L.  265  (construed  with  S  1517  ante); 
116  C.  405,  407,  408,  48  P.  622  (construed  with  §1552  ante);  120 
C.  89,  92,  52  P.  134,  586  (construed  with  other  sections);  125  C. 
427,  432,  58  P.  65  (cited);  139  C.  652,  654,  73  P.  541  (construed); 
144  C.  121,  126,  77  P.  825  (cited);  149  C.  214,  218,  85  P.  310  (con- 
strued with  9  1575  post). 

I*robate  Act  S  178. — 31  C.  595,  606  (cited);  32  C.  436.  441  (con- 
strued with  other  sections);  49  C.  76.  84,  85,  86  (construed);  49 
C.  490,  495  (necessity  of  confirmation). 

As  to  probate  sales,  sec  1  Cbnrch's  New  Probate  Lavr  aad 
Practice,  820,  884-954. 

As  to  sale  of  reversion  where  homestead  is  set  aside  for 
limited  period,  see  Kerr's  Cyc.  C.  C.  P.  {  1474  and  note. 

As  to  title  to  personalty  vesting:  in  heirs  subject  to  rig^ht  of 
executor  to  take  possession  for  payment  of  debts  of  estate,  etc.. 
see  Kerr's  Cyc.  C.  C.  P.  |  1517  and  note. 

§1562.    WHEBE  FBOYISION  BY  WILL  HfSUFFICIEKT. 

If  the  provision  made  by  the  will,  or  the  estate  appropriated 
therefor,  is  insufficient  to  pay  the  debts,  expenses  of  adminis- 
tration, and  family  expenses,  that  portion  of  the  estate  not 
devised  or  disposed  of  by  the  will,  if  any,  must  be  appropriated 
and  disposed  of  for  that  purpose,  according  to  the  proviBionB 
of  this  chapter. 

Hiatorrt  Enacted  March  11,  1872,  re-enactment  of  f  179  Pro- 
bate Act, 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

Code  section. — 120  C.  89,  92,  52  P.  134,  586  (construed  with 
other  sections);  145  C.  508,  509,  510,  611,  78  P.  1058  (construed 
and  applied). 

Probate  Act  §179. — 31  C.  595.  607   (cited  with  other  sections). 
As   to   probate   sales,   see    1   Church's   New   Probate   I^aw   ami 
Practice,  820,  884-954. 

§  156S.    ESTATE  SUBJECT  TO  DEBTS,  ETC.    The  estate. 

real  and  personal,  given  by  will  to  legatees  or  devisees,  is 
liable  for  the  debts,  expenses  of  administration,  and  family 
expenses,  in  proportion  to  the  value  or  amount  of  the  several 
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deTlseB  or  legacies,  but  spedflc  devlBea  or  legacies  are  exempt 
from  such  liability  if  it  appears  to  the  court  necessary  to 
carry  into  effect  the  intention  of  the  testator,  and  there  is 
other  sufficient  estate. 

Htotorrs  Snacted  March  11,  1872,  re-enactment  of  1 180  Pro- 
bate Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

Code  ■e«tloii.— 127  C.  275.  277,  59  P.  776  (cited);  131  C.  115,  119, 
63  P.  368  (cited);  142  C.  453,  456,  76  P.  41   (cited).  * 

Prob«te  Act  f  180^->31  C.  695,  607,  609.  616,  619  (cited  with 
8  1564  post);  33  C.  658,  667  (cited  with  $1564  post);  48  C.  191, 
193  (cited). 

As  to  determination  of  amount  due  devisee,  see  Kerr's  Cyc. 
C.  C.  P.  S  1564  and  note  par.  4;  also  142  C.  453,  456.  76  P.  41. 

As  to  probate  sales,  see  1  Clrarck'e  New  Probate  I>aw  and 
Pnictiee»  820,  884-954. 

As  to  real  and  personal  property  alike  being  chargeable,  see 
Kerr's  Cyc.  C.  C.  P.  8  1516  and  note. 


§1564.  CONTBIBUTION  AMONG  LEGATEES.  When  an 
estate  given  by  will  has  been  sold  for  the  payment  of  debts  or 
expenses,  all  the  devisees  and  legatees  must  contribute  ac- 
cording to  their  respective  interests  to  the  devisee  or  legatee 
whose  devise  or  legacy  has  been  taken  therefor,  and  the 
court,  when  distribution  Is  made,  must,  by  decree  for  that 
purpose,  settle  the  amount  of  the  several  liabilities,  and 
decree  the  amount  each  person  shall  contribute,  and  reserve 
the  same  from'  their  distributive  shares,  respectively,  for  the 
purpose  of  paying  such  contribution. 

Hlntoryi  Snacted  March  11,  1872,  re-enactment  of  1 181  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.).  p.   97. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 
Code  MCtioB.— 142  C.  453,  456,  76  P.  41   (cited). 

Probate  Aet  8181. — 31  C.  595.  607,  609.  616  (construed);  33  C. 
658,  667  (cited  with  81563  ante);  48  C.  191,  192  (cited). 

As  to  probate  sales,  see  1  ChurcVs  New  Probate  Lavr  and 
Pvaettce,  820.  884-954. 
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§  1666.  COlKTiUCT  FOK  PUBCHAS£  OF  LANDS  MAY  BE 
SOLD,  HOW.  If  a  decedent,  at  the  time  of  his  death,  was  pos- 
sessed of  a  contract  for  the  purchase  of  lands,  his  interest  in 
such  land  and  under  such  contracts  may  be  sold  on  the  appli- 
cation of  his  executor  or  administrator,  in  the  same  manner  as 
if  he  had  died  seized  of  such  land,  and  the  same  proceedings 
may  be  had  for  that  purpose  as  are  prescribed  in  this  chapter 
for  the  sale  of  lands  of  which  he  died  seized,  except  as  herein- 
after provided. 

Hlatorys  Enacted  March  11,  1872,  re-enaotment  of  f  182  Pro- 
bate   Act. 

§  1566.  COXDITIOXS  OF  SALE. .  The  sale  must  be  made 
subject  to  all  payments  that  may  thereafter  become  due  on 
such  contracts,  and  if  there  are  any  such,  the  sale  must  not 
be  confirmed  by  the  court  until  the  purchasers  execute  a  bond 
to  the  executor  or  administrator  for  the  benefit  and  indenmity 
of  himself  and  of  the  persons  entitled  to  the  interest  of  the 
decedent  in  the  lands  so  contracted  for,  in  double  the  whole 
amount  of  payments  thereafter  to  become  due  on  such  con- 
tract, with  such  sureties  as  the  court  or  judge  shall  approve. 

HUitorys  Enacted  March  11,  1872,  re-enactment  of  i  183  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C  P. 
pt.),  p.  97. 

ii  1567.    FUBCHASEB  TO  GIYE  BOND.    The  bond  must  be 

conditioned  that  the  purchaser  will  make  all*  payments  for 

such  land  that  become  due  after  the  date  of  the  sale,  and  will 

fully  indemnify  the  executor  or  administrator  and  the  persons 

so  entitled  against  all  demands,  costs,  charges,  and  expenses, 

by  reason  of  any  covenant  or  agreement  contained  in  such 

contract. 

HlMtorys  Enacted  March  11,  1872,  re-enactment  of  1 184  Pro- 
bate Act. 

§1568.  EXECUTOB  TO  ASSIGN  CONTBACT.  Upon  the 
confirmation  of  the  sale,  the  executor  or  administrator  most 
execute  to  the  purchaser  an  assignment  of  the  contract,  which 
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vests  in  the  purchaser,  his  heirs  and  assigns,  all  the  right, 
title,  and  interest  of  the  estate,  or  of  the  persons  entitled  to 
the  interest  of  the  decedent,  in  the  lands  sold  at  the  time  of 
the  sale,  and  the  purchaser  has  the  same  rights  and  remedies 
against  the  vendor  of  such  land  as  the  decedent  would  have 
had  if  he  were  living. 

Htotorys  Enacted  March  11,  1872,  re-enactment  of  i  186  Pro- 
bate Act. 

§  15<(9.  SALES  BY  £X£CUTOBS  OB  ADMINISTBATOBS 
OF  LANDS  U]ND£B  HOBTGAGE  OB  LIEN.  When  any  sale 
is  made  by  an  executor  or  administrator,  pursuant  to  provis- 
ions of  this  chapter,  of  lands  subject  to  any  mortgage  or  other 
lien,  which  is  a  valid  claim  against  the  estate  of  the  decedent, 
and  has  been  presented  and  allowed,  the  purchase  money 
must  be  applied,  after  paying  the  necessary  expenses  of  the 
sale,  first,  to  the  payment  and  satisfaction  of  the  mortgage  or 
lien,  and  the  residue,  if  any,  in  due  course  of  administration. 
The  application  of  the  purehase  money  to  the  satisfaction  of 
the  mortgage  or  lien  must  be  made  without  delay;  and  the 
land  Is  subject  to  such  mortgage  or  lien  until  the  purchase 
money  has  been  actually  so  applied.  No  claim  against  any 
estate,  which  has  been  presented  and  allowed,  is  affected  by 
the  statute  of  limitations,  pending  the  proceedings  for  the 
settlement  of  the  estate.  The  purchase  moneyi  or  so  much 
thereof  as  may  be  sufficient  to  pay  such  mortgage  or  lien,  with 
interest,  and  any  lawful  costs  and  charges  thereon,  may  be 
paid  into  the  court,  to  be  received  by  the  clerk  thereof,  where- 
upon the  mortgage  or  lien  upon  the  land  must  cease,  and  the 
purchase  money  must  be  paid  over  by  the  clerk  of  the  court 
without  delay,  in  payment  of  the  expenses  of  the  sale,  and  in 
satisfaction  of  the  debt  to  secure  which  the  mortgage  or  other 
Hen  was  taken,  and  the  surplus,  if  any,  at  once  returned  to  the 
executor  or  administrator,  unless  for  good  cause  shown,  after 
notice  to  the  executor  or  administrator,  the  ccurt  otherwise 
directs. 

HIatorys    Enacted  March    11,    1872,   founded  on   { 186  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  645,  |  69;  April  27. 
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1863,  Stats.  1868,  p.  698,  11;  amended  April  16,  1880,  Code 
Amdta  1880  (C.  C.  P.  pt.).  p.  07;  by  Code  CommlBSion.  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  221,  act  held  uncon- 
stitutional, see  history,  f  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  18  pars,  annotation. 

Code  seetloB. — 60  C.  255,  260  (construed  and  applied);  67  C. 
178,  180,  7  P.  477  (construed);  68  C.  52,  54,  8  P.  627  (construed 
and  applied);  72  C.  544,  548,  14  P.  204  (cited);  82  C.  96,  100,  28  P. 
6,  7  (construed);  128  C.  388,  391,  60  P.  967  (construed  with  other 
sections);  135  C.  350,  352,  67  P.  329  (construed  with  S  1600  ante); 
138  C.  301,  304,  305,  306,  308,  71  P.  441  (construed  with  S  1570 
post);  142  C.  471,  473,  476,  76  P.  35  (construed);  146  C.  196,  202. 
79  P.  875  (referred  to);  149  C.  167,  171,  86  P.  149  (cited— appli- 
cation of  purchase  money). 

Probate  Act  {180. — 9  C.  123,  128  (cited  with  other  sections); 
18  C.  686,  687  (construed  and  applied);  27  C.  350.  354.  356  (con- 
strued); 29  C.  359,  369,  89  A.  D.  49  (cited). 

As  to  claims  agrainst  estates,  in  general,  see  Kerr's  Cyc.  C.  C. 
P.  IS  1490  et  seq.  and  notes. 

As  to  deposit  in  court,  in  greneral,  see  Kerr's  Cyc.  C.  C.  P. 
|{  572  et  seq.  and  S  2104  and  note. 

As  to  necessity  for  and  manner  of  presentation  of  mortsage  , 

as  claim  agrainst  estate,  see  Kerr's  Cyc.  C.  C.  P.  |fi  1479,  1500  and 
notes.  I 

As  to  probate  sales,  see  1  Okarek's  New  Prolate  Law  mmA 
Praetice,  820,  884-954. 


§1570.  THE  HOLDER  OF  THE  MOBTGAGE  OB  LEBN 
MAT  PURCHASE  THE  LANDS.  HIS  BECEIPT  TO  THE 
AMOUNT  OF  HIS  CLAIM  A  TALID  PAYMENT.  At  any  sale, 
under  order  of  the  court,  of  lands  upon  which  there  is  a  mort- 
gage or  lien,  the  holder  thereof  may  become  the  purchaser, 
and  his  receipt  for  the  amount  due  him  from  the  proceeds  of 
the  sale  is  a  payment  pro  tan  to.  If  the  amount  for  which  he 
purchased  the  property  is  insufficient  to  defray  the  expenses 
and  discharge  his  mortgage  or  lien,  he  must  pay  to  the  court, 
or  the  clerk  thereof,  an  amount  sufficient  to  pay  such  expenses. 

History t  Enacted  March  11,  1872,  founded  on  {186  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  645,  I  69;  April  27, 
1863,  Stats.  1863,  p.  698,  11;  amended  April  16,  1880,  Code 
Amdts.   1880    (O.  a  P.  pt.),  p.  97. 
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See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

128  C.  888,  892,  60  P.  967  (construed  with  other  sections);  138 
C.  301.  304.  71  P.  441  (construed  with  i  1669  ante). 

As  to  probate  sales,  see  1  Cliiirel&'s  New  Probate  Law  and 
Practice,  820.  884-954. 

§  1571.  ABMINISTRATOB  AND  EXECUTOR  LIABLE  FOB 
MISCOITDUCT  IN  SALE.  If  there  is  any  neglect  or  miscon- 
duct in  the  proceedings  of  the  executor  in  relation  to  any  sale, 
by  which  any  person  interested  in  the  estate  saffers  damage, 
the  party  aggrieved  may  recover  the  same  in  an  action  upon 
the  bond  of  the  executor  or  administrator,  or  otherwise. 

Hlatoryt  Bnacted  March  11.  1878.  re-enactment  of  i  188  Pro- 
bate Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

67  C.  246.  248.  250.  7  P.  678  (construed  with  i  1672  post). 

As  to  bond  of  executor,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  1 1888 
and  note. 

As  to  probate  sales,  see  1  Chvreh's  Ifew  Probate  Law  and 
PraeUee,  820,  884-964. 

S  1672.  FBAUBULEKT  SALES.  Any  executor  or  adminis- 
trator who  fraudulently  sells  any  real  estate  of  a  decedent 
contrary  to  or  otherwise  than  under  the  provisions  of  this 
chapter,  is  liable  in  double  the  value  of  the  land  sold,  as  liqui- 
dated damages,  to  be  recovered  in  an  action  by  the  person 
having  an  estate  of  inheritance  therein. 

History  I  Enacted  March  11,  1872.  re-enactment  of  1 189  Pro- 
bate Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

Code  sectloB. — 67  C.  245,  248,  7  P.  678  (construed  with  f  1571 
ante). 

Probate  Aet  1 189. — 29  C.  19,  35.  87  A.  D.  140  (cited — purchase 
by  administrator  at  his  own  sale). 

A«  to  conveyance  made  by  administrator  to  himself  Ipso  facto 
void,  see  Kerr's  Cyc.  C.  C.  P.  1 1576  and  note. 

As  to  probate  sales,  see  1  Cburcb's  New  Probate  Law  aad 
Pnietlee,  820,  884-954. 

As  to  sales  by  executor  or  administrator,  when  valid,  see  11 
A.  D.  386-389. 

Same — Prohibited  connection  with. — See  Kerr's  Cyc.  C.  C.  P. 
1 1676  and  note. 
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§  1578.  LIMITATION  OF  ACTIOKS  FOB  YACATIlCa  SALE, 
ETC.  No  action  for  the  recovery  of  .any  estate  sold  by  an 
executor  or  administrator,  under  the  provisions  of  this  chap- 
ter, can  be  maintained  by  any  heir  or  other  person  claiming 
under  the  decedent,  unless  it  be  commenced  within  three 
years  next  after  the  settlement  of  the  final  account  of  the 
executor  or  administrator.  An  action  to  set  aside  the  sale 
may  be  instituted  and  maintained  at  any  time  within  three 
years  from  the  discovery  of  the  fraud,  or  other  grounds  upon 
which  the  action  is  based. 

HUtoryt  Enacted  March  11,  1872,  substantial  re-enactment 
af  I  190  Probate  Act;  amended  April  16.  1880.  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  112;  by  Code  Commission,  Act  March  8,  1901. 
Stats,  and  Amdts.  1900-1,  p.  222.  act  held  unconstitutional,  see 
history,  S  5  ante. 

See  Kerr's  Cyo.  C.  C.  P.  for  13  parp.  annotation. 

Code  •ectlon. — 79  C.  14,  15.  16.  21  P.  380  (construed);  82  C.  174, 
ISO.  181,  16  A.  S.  101,  23  P.  9  (construed);  94  C.  241.  250,  29  P- 
636  (conslniod);  (C.  Jan.  7,  1898),  31  P.  787,  738  (cited);  122  C. 
39,  42,  44,  49.  50,  54  P.  378  (construed  with  other  sections);  126 
C.  253,  257,  259,  260,  57  P.  994  (applied). 

Probate  Act  $  190. — 33  C  515,  520,  91  A.  D.  653  (construed  as 
to  -whether  section  Includes  void  sales,  or  those  merely  void- 
ahle);  37  C.  3G6,  380  (cited);  47  C.  168,  169  (cited);  57  C.  368. 
388  (has  no  application  where  no  sale  was  made);  66  C.  105, 
111,  4  P.  1096  (construed  as  not  applying):  79  C.  14,  15.  21  P. 
380  (does  not  bar  minor  heirs  when);  97  C.  568,  670  (erroneously 
cited  as  §90  Practice  Act),  32  P.  597,  598  (correct  citation);  122 
C.  39,  44,  68  A.  S.  17,  54  P.  378  (construed  with  |191  Probate 
Act). 

As  to  discovery  of  fraud  within  three  years,  see  Krrr's  Cyc. 
C.  C.  P.  S  338  subd.  4  and  note. 

As  to  probate  sales,  sec  1  Chnrch*ii  New  Probate  Law  nnd 
Practice,  820.  884-964. 

As  to  provisions  being  inapplicable  to  persons  under  dis- 
ability, seo  post  S  1674. 

5  1574.  TO  WHAT  CASES  PBECEDINe  SECTION  NOT  TO 
APPLY.  The  preceding  section  shall  not  apply  to  minors  or 
others  under  any  legal  disability,  to  sue  at  the  time  when  the 
right  of  action  first  accrues;  but  all  such  persons  may  com- 
mence an  action  at  any  time  within  three  years  after  the 
removal  of  the  disability. 
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HUitoryi  Enacted  March  11»  1872,  re-enactment  of  §  191  Pro- 
bate Act. 

Code  •ectloii.~82  C.  174.  180,  181,  16  A.  S.  101,  23  P.  9,  11 
(construed  with  8  1573  ante);  122  C.  39,  42,  44,  49,  50,  54  P.  378 
(construed  with  other  sections);  (C.  Jan.  7,  1893),  31  P.  737, 
738  (cited):  (C.  April  11,  1906),  85  P.  310  (construed  with  §1561 
ante). 

Probate  Act  §191. — 122  C.  39.  44,  68  A.  S.  17,  54  P.  378  (con- 
strued with  I  190  Practice  Act). 

As  to  probate  sales,  see  1  Church'n  New  Probate  hnw  and 
Practice,  820,  884-954. 


f  1576.  ACCOUNT  OF  SALE  TO  BE  RETURNED.  When  a 
sale  has  been  made  by  an  executor  or  administrator  of  any 
property  of  the  estate,  real  or  personal,  he  must  return  to  the 
court,  within  thirty  days  thereafter,  an  account  of  sales,  veri- 
fied by  his  affidavit,  or  in  case  of  his  absence  from  the  county, 
or  other  inability,  by  the  affidavit  of  his  attorney.  If  he  neg- 
lects to  make  such  return,  he  may  be  punished  by  attachment, 
or  his  letters  may  be  revoked,  one  day's  notice  having  been 
first  given  him  to  appear  and  show  cause  why  such  attach- 
ment should  not  issue,  or  such  revocation  should  not  be  made. 

HUtoryi  Enacted  March  11,  1872,  re-enactment  of  §  192  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  98;  March  8,  1897,  Stats,  and  Amdts.  1897,  p.  58;  by 
Code  Commission.  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  222,  act  held  unconstitutional,  see  history,  S  5  ante. 

149  C.  214,  218,  86  P.  310  (necessity  of  "return" — court  has 
power  to  require  It). 

As  to  attachment  for  contempt,  see  Kerr's  Cyo.  C.  C.  P.  88  1-12 
et  seq.  and  notes. 

As  to  notice  of  citation,  see  Kerr's  Cyc.  C.  C.  P.  S§  1707-1710 
and  notes. 

As  to  probate  sales,  sec  1  Cliurch'ii  New  Probate  Lavir  and 
Practice,  820,  884-954. 

§  167e.    £X£CUTOB,  ETC.,  NOT  TO  BE  PUBCHASEB.    No 

executor  or  administrator  must,  directly  or  indirectly,  pur- 
chase any  property  of  the  estate  he  represents,  nor  must  he 

be  interested  Ip  any  a^^le. 
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HUitoryt  Enacted  March  11,  1872,  re-enactment  with  addi- 
tions of  f  193  Probate  Act;  amended  by  Code  Commiaaion,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  222,  act  held  uncon- 
stitutional, see  history.  S  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  15  pars,  annotation. 

Code  section.— 81  C.  507,  509,  515.  516.  517,  519.  520.  22  P.  883. 
885,  886.  887  (construed);  93  C.  114.  118,  120,  28  P.  855,  857  (con- 
strued); 96  C.  664.  668.  31  P.  565.  566  (construed);  108  C.  331. 
341,  41  P.  458  (contract,  between  administrator  and  purchaser 
at  former's  sale,  in  violation  of  law,  effect  of). 

Probate  Act  f  103. — 29  C.  20.  34,  36.  87  A.  D.  146  (construed 
and  applied);  44  C.  106,  114  (construed);  48  C.  118.  121  (con- 
strued). 

As  to  one  who  gains  thing  by  fraud,  violation  of  trust,  etc.. 
see  Kerr's  Cyc.  C.  C.  8  2224  and  note. 

As  to  probate  sales,  see  1  Church's  New  Probate  Ii«w  wm4. 
Practice,  820,  884-954. 

As  to  purchase  by  administrator  or  executor  at  his  own  sale 
forbidden,  see  Kerr's  Cyc.  C.  C.  P.  §1617  and  note;  also  12  A.  D. 
86,  86. 


ARTICLE  V. 

[A  new  article  added  by  Act  March  15,  1887,  Stats,  and  Amdts. 
1886-7,  p.  116.    In  effect  immediately.] 

MORTGAGES   AND   LEASES   OF   REAL.   ESTATE. 

1 1577.  Mortgage  of  real  property  of  decedent,  minor,  etc 
Lease. 

S  1678.  Proceedings  to  obtain  order,  and  effect.  [What  peti- 
tion must  show.] 

{  1579.     Proceedings  to  obtain  lease  of  realty. 

S1677.  MOBTGAGE  OF  BEAL  PBOPEBTY  OF  BSCE- 
DElfT,  MDfOB,  ETC.  LEASE.  Whenever,  in  any  estate  now 
being  administered,  or  that  may  hereafter  be  administered,  it 
shall  appear  to  the  superior  court,  or  a  judge  thereof,  to  be 
for  the  advantage  of  the  estate  to  raise  money  upon  a  note  or 
notes  to  be  secured  by  a  mortgage  of  the  real  property  of  any 
decedent,  or  of  a  minor,  or  an  incompetent  person,^  or  any  part 
thereof,  or  to  make  a  lease  of  said  realty,  or  any  part  thereof, 
or  to  agree  to  sell  a  claim,  or  mining  claims,  or  real  property 
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worked  as  a  mlx^,  the  court  or  judge,  as  often  as  oocasion 
therefor  shall  arise  In  the  administration  of  any  estate,  may 
on  a  petition,  notice,  and  hearing  as  provided  In  this  article, 
'authorize,  empower  and  direct  the  executor  or  administrator/ 
or  guardian  of  such  minor  or  incompetent  person,  to  mort- 
gage such  real  estate,  or  any  part  thereof,  and  to  execute  a 
note  or  notes  to  be  secured  by  such  mortgage,  or  to  lease 
such  real  estate,  or  any  part  thereof,  or  to  enter  into  an 
agreement  to  sell  such  real  estate,  or  any  part  thereof. 

Ttlmtoryt  Enacted  March  15,  1887,  Stats,  and  Amdts.  1886-7, 
p.  115;  amended  March  81,  1891,  Stats,  and  Amdts.  1891,  p.  247; 
March  8,  1898,  Stats,  and  AmdtB^  1888,  p.  72;  by  Code  Com- 
mlMlon,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  222, 
act  held  unconstitutional,  see  history,  {  6  ante;  amended  March 
19,  1909,  Stats,  and  Amdts.  1909,  ch.  305. 

Notes  The  title  of  the  act  in  which  this  amendment  occurs  (ch. 
305,  S.  L.  1909)  being  as  follows:  "An  act  to  amend  section 
1657,"  etc.,  it  Is  manifest  that  the  amendment  to  section  1677 
is  of  no  effect,  although  the  matter  of  the  section  unmistake- 
ably  shows  that  it  was  {  1577  the  legislature  intended  to  amend. 
Therefore  the  former  section  is  the  one  which  is  still  in  force. 
The  former  section  read  as  follows: 

"Whenever,  in  any  estate  now  being  administered,  or  that 
may  hereafter  be  administered,  it  shall  appear  to  the  superior 
co«rt,  or  [to]  a  Judge  thereof,  to  bo  for  the  advantage  of  the 
estate  to  raise  money,  upon  a  note  or  notes,  to  be  secured  by 
a  mort^rage  of  the  real  property  of  any  decedent,  or  of  a 
minor,  or  [of]  an  incompetent  person,  or  any  part  thereof,  or 
to  make  a  lease  of  said  realty,  or  any  part  thereof,  the  court 
or  judge,  as  often  as  occasion  therefor  shall  arise  in  the  ad- 
ministration of  any  estate,  may,  on  petition,  notice,  and  hear- 
ing as  provided  in  this  article,  authorize,  empower,  and  direct 
the  executor  or  administrator,  or  [the]  guardian  of  such  minor 
or  Incompetent  person,  to  mortgage  such  real  estate,  or  any 
I>art  thereof,  and  to  execute  a  note  or  notes  to  be  secured  by 
such  mortgage,  or  to  lease  such  real  estate,  or  any  part 
thereof." 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

97  O.  45e,  467.  32  P.  662  (cited);  121  C.  647,  650,  54  P.  264 
(cited);  131  C.  115,  118,  120,  €3  P.  368  (applied);  131  C.  667,  671. 
63  P.  1080  (applied);  133  C.  257,  259,  65  P.  462  (referred  to  and 
construed);  144  C.  121,  126,  77  P.  825  (applied);  145  C.  400,  401, 
78  P.  869  (cited  with  {  1678  post). 
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As  to  mortgragres  and  leases,  see  1  Cknrck'a  Nevr  Probate  Erfiiv 
and  Practice,  977,  995-1002. 

As  to  power  of  administrator  in  his  character  as  trustee  for 
.purposes  not  specifically  mentioned  under  this  section,  see 
Kerr's  Cyc.  C.  C.  P.  §  1536  and  note;  also  131  C.  6«7,  671,  6S  P. 
1080. 

§1578.  PBOCEEDINaS  TO  OBTAIK  OBDEB,  AKB  EF. 
FECT,  To  obtain  an  order  to  mortgage  such  realty,  the  pro- 
ceedingB  to  be  taken  and  the  effect  thereof  shall  be  as  follows: 

First.  [WHAT  PETITION  MUST  SHOW.]  The  executor  or 
administrator  of  any  estate,  or  guardian  of  any  minor  or 
incompetent  person,  or  any  person  interested  in  the  estates  of 
such  decedents,  minors,  or  incompetent  persons,  may  flle  a 
verified  petition  showing: 

[Farticiilar  purpose.]  1.  The  particular  purpose  or  pur- 
poses for  which  it  is  proposed  to  make  the  note  or  notes  and 
mortgage,  which  shall  be  either  to  maintain  the  ward  and  his 
family  or  to  maintain  and  educate  the  ward  when  a  minor,  or 
to  pay  the  debts,  legacies,  or  charges  of  administration,  or  to 
pay,  reduce,  extend,  or  renew  some  lien  or  mortgage  already 
subsisting  on  said  realty  or  some  part  thereof;  or,  if  the  appli- 
cation be  made  by  the  guardian  of  any  minor  or  incompetent 
person,  to  erect,  alter  or  repair  buildings  or  other  structures 
upon,  or  otherwise  to  improve,  the  realty  proposed  to  be  mort- 
gaged, or  some  part  thereof. 

[Statement  of  facts,  etc]  2.  A  statement  of  the  facts  and 
circumstances  showing  the  insufficiency  of  the  income  of  the 
estate  under  guardianship  to  maintain  the  ward  and  his  family 
or  to  maintain  and  educate  the  ward  when  a  minor  and  the 
debts,  legacies,  charges  of  administration,  liens  or  mortgages 
to  be  paid,  reduced,  extended,  or  renewed,  as  the  case  may  be; 
or,  if  the  application  be  made  by  the  guardian  of  any  minor  or 
incompetent  person  for  the  purpose  of  improving  the  realty  or 
some  part  thereof,  the  condition  and  value  of  all  the  real  and 
personal  property  then  belonging  to  the  estate,  a  statement  of 
all  debts  and  obligations  secured  or  unsecured  outstanding 
against  the  estate,  and  the  character  and  estimated  cost  of  the 
buildings,  structures  or  other  improvements  proposed  to  be 
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erected,  altered  or  repaired  with  the  proceeds  of  the  mort- 
gage. 

[AdTEiitages  that  may  accrue,]  3.  The  advantage  that  may 
accrue  to  the  estate  from  raising  the  required  money  hy  note 
or  notes  and  mortgage  or  providing  for  the  payment,  reduc- 
tion, extension,  or  renewal  of  the  subsisting  liens  or  mort- 
gages, as  the  case  may  be;  or,  if  the  application  be  made  by 
the  guardian  of  a  minor  or  incompetent  person  for  the  purpose 
of  improving  the  realty  belonging  to  the  estate  or  some  part 
thereof,  the  advantage  that  will  accrue  to  the  estate  by  the 
making  of  such  Improvements. 

[Amonat  to  be  raised.]  4.  The  amount  to  be  raised,  with  a 
general  description  of  the  property  proposed  to  be  mortgaged; 
and, 

[Hames  of  legatees.]  5.  The  names  of  the  legatees  and 
devisees,  if  any,  and  of  the  heirs  of  the  deceased,  or  of  the 
minor,  or  of  the  incompetent  person,  as  the  case  may  be,  so 
far  as  known  to  the  petitioner. 

Second.  [ORDER  TO  APPEAR.]  Upon  filing  such  petition, 
an  order  shall  be  made  by  the  court  or  judge,  requiring  all 
persons  Interested  in  the  estate  to  appear  before  the  court  or 
judge,  at  a  time  and  place  specified,  not  less  than  four  nor 
more  than  ten  weeks  thereafter,  then  and  there  to  show  cause 
why  the  realty  (briefly  indicating  It),  or  some  part  thereof, 
should  not  be  mortgaged  for  the  amount  mentioned  in  the  peti- 
tion (stating  such  amount),  or  such  lesser  amount  as  to  the 
court  or  judge  shall  seem  meet,  and  referring  to  the  petition 
on  file  for  further  particulars. 

Third.  [SERTICE  OP  ORDER,]  The  order  to  show  cause 
may  be  personally  served  on  the  persons  interested  in  the 
estate,  at  least  ten  days  before  the  time  appointed  for  hearing 
the  petition,  or  may  be  published  for  four  successive  weeks 
in  a  newspaper  of  general  circulation,  published  In  the  county. 

Fourth.  [HEARING  OF  PETITION.]  At  the  time  and  at 
the  place  appointed  In  the  order  to  show  cause,  or  at  such 
other  time  and  place  to  which  the  hearing  may  be  postponed 
(the  power  to  make  all  needful  postponements  being  hereby 
vested  in  the  court  or  judge),  having  first  received  satisfao- 
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tory  proof  of  personal  service  or  pablioatlon  of  the  order  to 
show  cause,  the  court  or  judge  must  proceed  to  hear  the  peti- 
tion and  any  objections  that  may  be  filed  or  presented  thereto. 

[Testtmeny  of  witnesses,  toder  ef  eourft  directing  leMu] 
Upon  such  hearing,  witnesses  may  be  compelled  to  attend  and 
testify,  in  the  same  manner,  and  with  like  eifect,  as  in  other 
cases;  and  if,  after  a  full  hearing,  the  court  or  judge  is  satis- 
fied that  it  will  be  for  the  advantage  of  the  estate  to  mort- 
gage the  whole  or  any  portion  of  the  real  estate,  an  order 
must  be  made  authorizing,  empowering,  and  directing  the 
executor  or  administrator,  or  the  guardian  of  such  minor  or 
incompetent  person,  to  make  such  mortgage,  and  a  promis- 
sory note  or  notes  to  the  lender,  for  the  amount  of  the  loan, 
to  be  secured  by  said  mortgage;  the  order  may  direct  that  a 
lesser  amount  than  that  named  in  the  petition  be  borrowed, 
and  may  prescribe  the  maximum  rate  of  interest  and  period  of 
the  loan,  and  may  direct  in  what  coin  or  currency  it  shall  be 
paid,  and  require  that  the  interest  and  the  whole  or  any  part 
of  the  principal  be  paid,  from  time  to  time,  out  of  the  whole 
estate  or  any  part  thereof,  and  that  any  buildings  on  the 
premises  to  be  mortgaged  shall  be  insured  for  further  security 
of  the  lender,  and  the  premiums  paid  from  such  income. 

Fifth.  [DUTY  OF  EXECUTOR,  APMINISTBATOB,  ETC] 
After  the  making  of  the  order  to  mortgage,  the  executor,  ad- 
ministrator, or  guardian  of  a  minor  or  of  an  inconu>etent  per- 
son shall  execute  and  deliver  a  promissory  note  or  notes  for 
the  amount  and  period  specified  in  the  order,  and  shall  execute, 
acknowledge,  and  deliver  a  mortgage  of  the  premises,  setting 
forth  in  the  mortgage  that  it  is  made  by  authority  of  the  order, 
and  giving  the  date  of  such  order.  A  certified  copy  of  the 
order  sliall  be  recorded  in  the  office  of  the  county  recorder  of 
every  county  in  which  the  encumbered  land,  or  any  portion 
thereof,  lies.  The  note  or  notes  and  mortgage  shall  be  signed 
by  the  executor,  administrator,  or  guardian  as  such,  and  shall 
create  no  personal  liability  against  the  person  so  signing. 

Sixth.  [EFFECT  OF  SUCH  NOTE  AND  MORTGAGE.]  Ev- 
ery note  or  notes  and  mortgage  so  made  shall  be  effectual  to 
mortgage  and  hypothecate  all  the  right,  title,  interest,  and 
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estate  which  the  decedent,  minor,  or  incompetent  person  had 
in  the  premises  described  therein  at  the  time  of  the  death  of 
such  decedent,  or  at  the  time  of  the  appointment  of  the  guar- 
dian of  such  minor  or  of  such  incompetent  person,  or  prior 
thereto,  had  any  right,  title,  or  interest  in  said  premises 
acquired  by  the  estate  of  such  decedent,  minor,  or  incompe- 
tent person,  by  operation  of  law  or  otherwise,  since  the  time 
of  the  death  at  such  decedent,  or  the  appointment  of  the  guar- 
dian of  such  minor  or  Incompetent  person. 

Jurisdiction  of  the  court  to  administer  the  estate  of  such 
decedent,  minor,  or  incompetent  person  shall  be  effectual  to 
vest  such  court  and  Judge  with  Jurisdiction  to  make  the  order 
for  the  note  or  notes  and  mortgage,  and  such  Jurisdiction  shall 
conclusively  inure  to  the  benefit  of  the  mortgagee  named  in 
the  mortgage,  his  heirs  and  assigns.  No  irregularity  in  the 
proceedings  shall  impair  or  invalidate  the  same  or  the  note 
or  notes  and  mortgage  given  In  the  pursuance  thereof,  and 
the  mortgagee,  his  heirs  and  assigns,  shall  have  and  possess 
the  same  rights  and  remedies  on  the  note  or  notes  and  mort- 
gage as  if  it  had  been  made  by  the  decedent  prior  to  his  death, 
the  minor  after  reaching  the  age  of  maturity,  or  the  incompe- 
tent person  when  legally  competent; 

[When  proceeds  are  Insulieieiit  to  satisfy  mortgage]  pro- 
vided, however,  that  upon  any  foreclosure,  if  the  proceeds  of 
the  encumbered  property  are  insuflSlcient  to  pay  the  note  or 
notes,  and  mortgage,  no  Judgment  or  claim  for  any  deficiency 
or  such  proceeds  to  satisfy  the  note  or  notes  and  mortgage,  or 
the  costs  or  expenses  of  sale,  shall  be  had  or  allowed,  except 
in  cases  where  the  note  or  notes  and  mortgage  were  given  to 
pay,  reduce,  extend,  or  renew  a  lien  or  mortgage  subsisting  on 
the  realty,  or  some  part  thereof,  at  the  time  of  the  death  of 
the  decedent,  and  the  indebtedness  secured  by  such  lien  or 
mortgage  was  an  allowed  and  approved  claim  against  his 
estate,  or  a  lien  upon  the  interest  of  the  minor  in  said  real 
estate  at  the  time  it  vested  in  him,  or  upon  the  estate  of  the 
incompetent  at  the  time  the  incompetency  of  the  incompetent 
person  was  so  declared  by  the  court; 

plow  unsatisfied  indebtedness  paid]  and  provided  also,  that 
in  cases  affecting  the  estate  of  the  deceased  persons,  the  part 
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of  the  indebtedness  remaining  unsatisfied  must  be  clasfled  and 
paid  with  other  demands  against  the  estate,  as  provided  in 
article  three,  chapter  ten,  of  title  eleven,  part  three,  of  this 
code,  with  respect  to  mortgages  subsisting  at  the  time  of 
death. 

Hlmtoryt  Enacted  March  15,  1887,  Stats,  and  Amdts.  1886-7, 
p.  115;  amended  March  81,  1891,  Stats,  and  Amdts.  1891,  p.  247; 
March  8,  1893,  Stats,  and  Amdts.  1893,  p.  72;  by  Code  Commis- 
sion. Act  March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  228,  act 
held  unconstitutional,  see  history,  8  5  ante;  amended  March  23, 
1907,  Stats,  and  Amdts.  1907,  pp.  988-991,  Kerr's  Stats,  and 
Amdts.  1906-1  P«  948.     la  effect  from  and  after  passage. 

See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 

97  G.  456,  457,  458,  32  P.  562  (cited);  120  C.  609,  611.  52  P.  1000 
(construed  with  §1537  ante):  121  C.  647,  650.  54  P.  254  (cited); 
127  C.  202,  204,  59  P.  585  (applied);  (C.  Sept.  29,  1900),  62  P. 
459  (construed);  131  C.  116,  118,  120.  63  P.  368  (applied);  181  C. 
667,  671,  674.  63  P.  1080  (applied);  133  C.  257,  259,  265,  268,  66  P. 
462  (construed);  139  C.  282,  284,  72  P.  991  (construed);  144  C. 
121,  126,  77  P.  825  (applied);  145  C.  400.  401.  78  P.  869  (cited  with 
§  1577  ante). 

As  to  mortgages  and  leases,  see  1  Chvroh'n  New  Probate  I^iw 
and  Practice,  977,  995-1002. 

§  1579.    PROCEEDINGS  TO  OBTADT  LEASE  OF  REALTY. 

To  obtain  an  order  to  lease  the  realty,  the  proceedings  to  be 
taken  and  the  effect  thereof  shall  be  as  follows: 

[Petition.]  First— The  executor,  administrator,  guardian  of 
a  minor  or  an  incompetent  person,  or  any  person  interested 
in  the  estates  of  such  decedents,  minors  or  Incompetent  per- 
sons, must  file  a  verified  petition  showing: 

[Requirements.]  a.  The  advantage  or  advantages  that  may 
accrue  to  the  estate  from  giving  a  lease. 

b.  A  general  description  of  the  property  proposed  to  be 
leased. 

c.  The  term,  rental,  and  general  conditions  of  the  proposed 
lease. 

d.  The  names  of  the  legatees  and  devisees.  If  any,  and  of 
the  heirs  of  the  deceased,  or  of  the  minor,  or  of  the  incompe- 
tent person,  so  far  as  known  to  the  petitioner. 
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[Order  of  court  to  show  eaiise.]  Second  —  Upon  filing  such 
petition  an  order  shall  be  made  by  the  court  or  Judge  requir- 
ing all  persons  interested  in  the  estate  to  appear  before  the 
conrt  or  judge,  at  a  time  and  place  specified,  not  less  than 
two  nor  more  than  four  weeks  thereafter,  then  and  there  to 
show  cause  why  the  realty  (briefly  indicating  it)  should  not 
be  leased  for  the  period  (stating  it),  at  the  rental  mentioned 
in  the  petition  (stating  it),  and  referring  to  the  petition  on 
file  for  further  particulars. 

[Serrlce  of  order.]  Third — The  order  to  show  cause  may  be 
personally  served  on  the  persons  interested  in  the  estate  at 
least  ten  days  before  the  time  appointed  for  hearing  the  peti- 
tion, or  it  may  be  published  for  two  successive  weeks  in  a 
newspaper  of  general  circulation  in  the  county. 

[Hearing  —  Witnesses  —  Appraisers  ^—  Mlnimiim  rentaL] 
Fourth  —  At  the  time  and  place  appointed  to  show  cause,  or  at 
such  other  time  and  place  to  which  the  hearing  may  be  post- 
poned (the  power  to  make  all  needful  postponements  being 
hereby  vested  in  the  court  or  Judge,  the  court  or  Judge  hav- 
ing first  received  satisfactory  proof  of  personal  service  or 
publication  of  the  order  to  show  cause,  must  proceed  to  hear 
the  petition,  and  any  objection  that  may  have  been  filed  or 
presented  thereto.  Upon  such  hearing  witnesses  may  be  com- 
pelled to  attend  and  testify  in  the  same  manner  and  with 
like  effect  as  in  other  oases,  and  the  court  may,  in  its  dis- 
cretion, appoint  one  or  more,  not  exceeding  three,  disinter- 
ested persons  to  appraise  the  rental  value  of  the  premises, 
and  direct  that  a  reasonable  compensation  for  the  services, 
not  exceeding  five  dollars  per  day,  be  paid  by  the  estate.  If, 
after  a  full  hearing,  the  court  or  Judge  is  satisfied  that  it  will 
be  for  the  advantage  of  the  estate  to  lease  the  whole  or  any 
portion  of  the  real  estate,  an  order  must  be  made  authorizing, 
empowering  and  directing  the  executor,  administrator,  or  the 
guardian,  to  make  such  lease.  The  order  may  prescribe  the 
minimum  rental  or  royalty  to  be  received  for  the  premises, 
and  the  period  of  the  lease,  which  must  in  no  case  be  longer 
than  for  ten  years,  and  may  prescribe  the  other  terms  and 
conditions  of  such  lease;  provided  that,  for  the  purpose  of 
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exploiting  for  minerals,  or  mineral  oils  or  petroleum  and 
extracting  minerals  therefrom,  the  period  of  the  lease  may  be 
for  twenty  years. 

[Conditions  of  lease.]  Fifth  — After  the  making  of  ibe 
order  to  lease,  the  executor,  administrator,  or  guardian  of  a 
minor  or  of  an  incompetent  person,  shall  execute,  acknowl- 
edge, and  deliver  a  lease  of  the  premises  for  the  term  and 
period  and  with  the  conditions  specified  in  the  order,  setting 
forth  in  the  lease  that  it  is  made  by  authority  of  the  order, 
and  giving  the  date  of  such  order.  A  certified  copy  of  the 
order  shall  be  recorded  in  the  ofBice  of  the  oounty  recorder 
of  every  county  in  which  the  leased  land  or  any  portion 
thereof  lies. 

[Effect  of  lease --Errors  and  omissions.]  Sixth — Every 
lease  so  made  shall  be  eftectual  to  demise  and  let,  at  the  rent, 
for  the  term,  and  upon  the  conditions  therein  prescribed,  the 
premises  described  therein.  Jurisdiction  of  the  court  to  ad- 
minister the  estate  of  the  decedent,  the  minor,  or  of  the  incom- 
petent person  shall  be  eftectual  to  vest  such  court  and  Judge 
with  jurisdiction  to  make  the  order  for  the  lease,  and  such 
Jurisdiction  shall  conclusively  inure  to  the  benefit  of  the 
lessee,  his  heirs  and  assigns.  No  omission,  error,  or  irregu- 
larity in  the  proceedings  shall  impair  or  invalidate  the  same, 
or  the  lease  made  in  pursuance  thereof. 

Hliitorrt  Enacted  March  15,  1887,  Stats,  and  Amdts.  188€-7, 
p.  117;  amended  March  81,  1891,  Stats,  and  Amdts.  18S1,  p. 
249;  March  18,  1906,  Stats,  and  Amdts.  1905,  p.  149;  March  20, 
1909,  Stats,  and  Amdts.  1909,  ch.  826. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

133  C.  267,  269,  66  P.  462  (construed);  135  C.  36.  40.  66  P.  979 
(construed);  142  C.  471,  76  P.  35  (construed):  144  C.  121,  126, 
77  P.  825   (applied). 

As  to  mortgag'es  and  leases,  see  1  Clmrcb's  N«^r  Probate  I«aw 
and  Practice,  977,  996-1002. 

As  to  necessity  of  an  order  of  court  for  trustee  under  express 
trust  to  lease  or  mortgage  property  of  estate,  see  Kerr's  Cyc. 
C.  C.  P.  11577  and  note  para.  5.  6;  also  144  C.  121,  126,  77  P. 
825. 
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CHAPTER  VIII. 

OF   THE   POWERS   AND  DUTIES  OF   EXECUTORS  AND  AD- 
MINISTRATORS,   AND    OF    THE    MANAGEMENT    OF 

ESTATES. 

i  1580.  Minins  claim.  Order  for  sale  of.  Proceedings  to  pro- 
cure. 

f  1681.    Executors  to  take  possession  of  the  entire  estate. 

1 1682.  Executors  and  administrators  may  sue  and  be  sued  for 
recovery  of  property. 

f  1688.  May  maintain  actions  for  waste,  conversion,  and  tres- 
pass. 

f  1584.  Executor  and  administrator  may  be  sued  for  waste  or 
trespass  of  decedent. 

S  1585.  Surviviner  partner  to  settle  up  business.  Interest  there- 
in to  be  appraised.     Account  to  be  rendered. 

I  1686.  Actions  on  bond  of  executor  or  administrator  may  be 
brougrht  by  another  administrator. 

i  1687.     What  executors  are  not  parties  to  actions. 

I  1588.     May  compound. 

I  1689.  Recovery  of  property  fraudulently  disposed  of  by  tes- 
tator.    [Decedent.] 

1 1590.    When  executor  to  sue,  as  provided  in  precedinir  section. 

i  1591.     Disposition  of  estate  recovered. 

9  1592.     Pending  settlement,  court  may  order  moneys  invested. 

f  1660.  UNIKG  CLAIM.  OBDEB  FOB  SALE  OF.  FBO- 
CEEDIireS  TO  FBOCUBE.  To  obtain  an  order  to  enter  into 
an  agreement  for  the  sale  of  a  mining  claim,  or  claims,  or 
real  property,  worked  as  a  mine,  the  proceedings  to  he  taken 
and  the  effect  thereof  shall  he  as  follows: 

[Fetttlon.]  First.  The  executor,  administrator,  guardian  of 
a  minor,  or  of  an  incompetent  person,  or  any  person  inter- 
ested In  the  estate  of  such  decedents,  minors,  or  incompetent 
persons,  may  file  a  rerlfled  petition  showing: 

[Beqalrements.]  1.  The  advantage  or  advantages  that  may 
accrue  to  the  estate  from  entering  into  such  an  agreement 

2.  A  general  description  of  the  property  affected  hy  said 
agreement. 
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3.  The  terms  and  general  conditions  of  the  proposed  agree- 
ment. 

4.  The  names  of  the  legatees  and  devisees,  if  any,  and  of 
the  heirs  of  the  deceased,  or  of  the  minor,  or  of  the  incompe- 
tent person,  so  far  as  known  to  the  petitioner. 

[Order  to  show  cause.]  Second.  Upon  filing  such  petition 
an  order  shall  be  made  by  the  court  or  judge  requiring  all 
persons  interested  In  the  estate  to  appear  before  the  court  or 
judge,  at  a  time  and  place  specified,  not  less  than  two  or 
more  than  four  weeks  thereafter,  then  and  there  to  show 
cause  why  an  agreement  for  the  sale  of  the  realty  should  not 
be  made,  and  referring  to  the  petition  on  file  for  further  par- 
ticulars. 

[Service  of  order.]  Third.  The  order  to  show  cause  must 
be  personally  served  on  the  persons  interested  in  the  estate 
at  least  ten  days  before  the  time  appointed  for  hearing  the 
petition,  or  it  may  be  published  for  four  successive  weeks  in 
a  newspaper  of  general  circulation  in  the  county  if  there  be 
one,  and  if  there  is  none  then  in  some  newspaper  of  general 
circulation  in  the  county. 

[Hearing  — ^  Order  of  sale  —  Requirements.]  Fourth.  At  the 
time  and  place  appointed  to  show  cause,  or  at  such  other 
time  and  place  to  which  the  hearing  may  be  postponed  the 
power  to  make  all  needful  postponements  being  hereby  vested 
in  the  court  or  jury,  the  court  or  judge  having  first  received 
satisfactory  proof  of  personal  service  or  publication  of  the 
order  to  show  cause,  must  proceed  to  hear  the  petition,  and 
any  objections  that  may  have  been  filed  or  presented  thereto. 
If,  after  a  full  hearing,  the  court  or  judge  is  satisfied  that  it 
will  be  for  the  advantage  of  the  estate  to  enter  into  the  pro- 
posed agreement  for  the  sale  of  the  mines  or  real  <e8tate»  an 
order  must  be  made  authorizing,  empowering  and  directing 
the  executor,  administrator  or  the  guardian  to  make  such 
agreement.  The  order  may  prescribe  the  terms  and  condi- 
tions of  such  agreement. 

[Conditions  of  salew]  Fifth.  After  the  making  of  the  order 
to  enter  Into  said  agreement,  the  executor,  administrator  or 
guardian  of  a  minor  or  of  an  incompetent  person  shall  exe- 
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cute,  acknowledge  and  deliver  an  agreement  containing  the 
conditions  specified  in  the  order,  setting  forth  In  the  agree- 
ment that  it  is  made  by  authority  of  the  order,  and  giving  the 
date  of  such  order. 

A  certified  copy  of  the  order  shall  be  recorded  in  the  office 
of  th«  county  recorder  of  every  county  in  which  the  land 

alfected  by  the  agreement  or  any  portion  thereof  is  situated. 
HUitoryi     Enacted    March    19,    1909,   Stats,   and   AmdtB.    1909, 
ch.  305. 

§1S8L  EXECUTOBS  TO  TAKE  POSSESSION  OF  THE 
ENTTBE  ESTATE.  The  executor  or  administrator  must  take 
into  his  possession  all  the  estate  of  the  decedent,  real  and 
personal,  and  collect  all  debts  due  to  the  decedent  or  to  the 
estate.  For  the  purpose  of  brlngliig  suits  to  qviet  title,  or  for 
partition  of  such  estate,  the  possession  of  the  executors  or 
administrators  is  the  possession  of  the  heirs  or  devisees;  such 
possession  by  the  heirs  or  devisees  is  subject,  however,  to 
the  possession  of  the  executor  or  administrator,  for  the  pur- 
poses of  administration,  as  provided  in  this  title. 

HI«tof7i  Enacted  March  11,  1872,  re-enactment  of  1 194  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  646,  i  70. 

See  Kerr*8  Cyc.  C.  C.  P.  for  82  pars,  annotation. 

Code  •ectlon. — 57  C.  368,  387,  ^88  (construed);  57  C.  447.  459 
(cited):  69  C.  155.  158.  10  P.  395,  397  (construed  with  §1452 
ante):  70  C.  360,  360,  11  P.  724,  728  (construed  with  |  1582  post): 
109  C.  417.  428,  42  P.  139  (cited):  110  C.  568,  675,  42  P.  1086  (con- 
strued with  1369  ante  and  S  1582  post):  112  C.  387,  395.  44  P. 
784  (cited):  119  C  470,  477,  61  P.  952,  39  T..  686  (construed):  121 
C.  16,  26,  53  P.  416  (construed);  126  C.  482.  484.  58  P.  908  (con- 
strued): 131  C.  667,  671,  63  P.  1080  (construed  with  §1452  ante): 
134  C.  82,  83,  66  P.  74  (construed  with  11452  ante):  136  C.  31. 
24,  68  P.  327  (construed  with  |  1462  ante):  187  C.  354.  355,  70  P. 
459  (construed  with  §1452  ante):  152  C.  760,  763.  98  P.  1010 
(passing'  of  title  to  heirs  is  subject  to  administration):  128  U.  S. 
53.  76,  77.  32  L..  ed.  416.  418,  419.  9  Sup.  Ct.  Rep.  30  (cited). 

Probate  Act  MM. — 17  C.  525.  536  (construed  with  i  1365  ante. 
f  53  Probate  Act):  20  C.  150.  163  (applied);  20  C.  620,  627  (ap- 
plied): 42  C.  462.  463  (cited);  43  C.  543.  551  (cited);  44  C.  584, 
589   (construed);  57  C.  368,  387,  388  (cited). 

As  to  actions  by  and  against  executor  or  administrator,  see 
Kerr's  Cyc.  C.  C.  P.  |i  1582,  1590  and  notes. 
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As  to  acts  of  executor  and  administrator  valid  until  power 
revoked,  see  ante  $  1548. 

As  to  agreement  made  between  administrators  not  binding 
upon  estate,  see  62  A.  S.  121. 

As  to  authority  of  domiciliary  administrator,  see  45  A.  S. 
672, 

As  to  authority  of  executor  or  administrator — To  carry  on 
business  of  decedent,  see  78  A.  S.  196,  197. 

Same — To  employ  agents. — See  78  A.   8.   203.  204. 

Same — ^To  indorse  promissory  notes. — See  78  A.  S.  192. 

Same — To  make  loans. — See  78  A.  S.  199. 

Same — To  make  new  contracts. — See  78  A.  S.   184. 

As  to  care,  prudence,  and  judgment  required  of  executors  and 
administrators,  sec   12  A.  S.  311. 

As  to  delivery  of  possession  on  partial  distribution,  soo 
Kerr's  Cyc.  C.  g.  P.  I  1661  subd.  2. 

As  to  duties  and  powers  of  executors  and  administrators — 
As  trustees,  see  1  L.  80. 

As  to  duties  and  rights  of  foreign  executor  or  administrator, 
see  45  A.  S.  665. 

As  to  duty  of  executor  or  adnilnlstrator — To  collect  assets 
and  keep  them  Invested,  see  12  A.  S.  312,  313. 

Same — To  follow  Instructions  in  will. — See  12  A.  S.  314. 

As  to  effect  of  qualifying  words  "as  executor"  and  ''as  admin- 
istrator" in  contracts;  In  pleadings;  In  judgments,  see  15  L. 
850. 

As  to  Insurance  no  part  of  estate,  see  44  A.  S.  409. 

As  to  lack  of  power  of  administrators  or  executors  over  real 
property,  see  78  A.  S.  175,  178. 

As  to  no  title  to  real  estate  in  executors  and  administrators 
at  common  law,  see  52  A.  S.  119. 

As  to  possession  by  administrator  and  executor  of  real  ant! 
personal  estates,  see  Kerr's  Cyc.  C.  C.  P.  §  1452. 

As  to  powers  and  duties  of  foreign  executors  and  adminis- 
trators, see  9  L.  218,  244. 

As  to  power  of  executors  and  ndminlstrators,  before  admis- 
sion of  will  to  probate,  see  78  A.  S.  172. 

As  to  power  of  executors  and  administrators — Over  property 
outside  of  estate,  see  45  A.  S.  664-674. 

Same— Resulting  necessarily  from  his  character  as  trustee. — 
See  Kerr's  Cyc.  C.  C.  P.  i  1536  and  note:  also  131  C.  667,  671.  63 
P.  1080. 

As  to  powers  and  duties  of  executors  and  administrators, 
actions,  management  of  estates,  and  partnership  estates.  «et» 
1   ChnrcVa  New  Probate  Law  and  Practice,  1004,   1024-1108. 

As  to  right  of  executor  or  administrator  to  possess  real  and 
personal  estate,  see  Kerr's  Cyc.  C.  C.  P.  {  1452  and  note. 

1154 


ch.VIII.l  SUITS    AGAINST    EXECUTORS.  ETC.  81582 

Ab  to  r\ght  of  executors  and  administrators  to  possession  of 
personal  property,  see  78  A.  S.  179,  180. 

As  to  rlgrhts  and  duties  of  executors  and  administrators  as 
to  partnership  real  estate,  see  21  L.  840;  28  L.  99,  105.  136. 

As  to  title  of  foreign  executor  or  administrator,  see  45  A.  S. 
665. 

As  to  unaccountability  of  executor  or  administrator  for  debts  vy 
uncollected  without  fault,   see   Kerr's   Cyc.   C.   C.    P.   S  1615   and 
note. 

As  to  when  title  of  executor  accrues,  see  45  A.  S.  666. 


§  1582.  EXECUTORS  AHID  ABMINISTRATOBS  MAY  SUE 
AND  BE  SUED  FOB  BECOYEBY  OF  FBOPEBTY,  Actions  tor 
the  recovery  of  any  property,  real  or  personal,  or  for  the 
possession  thereof,  or  to  quiet  title  thereto,  or  to  determine 
any  adverse  claim  thereon,  and  all  actions  founded  upon 
contracts,  may  be  maintained  by  and  against  executors  and 
administrators  in  all  cases  in  which  the  same  might  have 
been  maintained  by  or  against  their  respective  testators  or 
intestates. 

Htatoryt  Enacted  March  11,  1872,  re-enactment  of  1 195  Pro- 
bate Act;  amended  March  26,  1895,  Stats,  aad  Amdts.  1896,  p.  80; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  225,  act  held  unconstitutional,  see  history,  |5  ante. 

Se«  Kerr's  Cyc.  C.  C.  P.  for  82  pars,  annotation. 

Code  •eetlcn.— 57  C.  238.  241  (cited);  67  C.  567,  570,  8  P.  94, 
97  (cited);  70  C.  350,  360,  11  P.  724,  728  (construed  with  5  1581 
ante);  83  C.  507.  512,  23  P.  700,  702  (construed);  107  C.  107,  112. 
40  P.  Ill  (cited);  110  C.  568,  575,  42  P.  1086  (construed  with 
I  1581  ante);  119  C.  546,  560,  51  P.  853,  52  P.  44  (cited);  126  C. 
30.  32,  58  P.  324  (referred  to);  126  C.  482,  484.  58  P.  908  (con- 
strued); 128  C.  633,  635,  61  P.  278  (cited);  136  C.  31,  33.  36,  68 
P.  327  (construed);  1  C.  A.  237,  238,  82  P.  89  (cit«*d);  152  C.  615, 
617,  618,  93  P.  681,  682  (constitutional);  75  F.  47,  50  (action 
against  administrator  of  deceased  mortgragor  alone  to  foreclose 
— validity  of  title  derived);  77  F.  365,  367  (conclusiveness  of  judg- 
ment in  action  against  administrator  of  deceased  bankrupt  to 
set  aside  fraudulent  conveyance). 

Probate  Act  S  lOS. — 19  C.  113,  117  (cited);  20  C.  150.  163  (ap- 
plied); 20  C.  620,  627  (applied);  26  C^  120,  123  (construed);  60 
C  655,  668  (construed). 

As  to  action  agralnst  executor  and  administrator  for  money 
had  and  received,  see  52  A.  S.  124. 
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As  to  action  agralnst  executor  and  administrator  for  violation 
of  penal  statutes,  see  52  A.  S.  103. 

As  to  action  agrainst  executor  and  administrator  upon  con- 
tracts made  by  decedents,  Fee  52  A.  S.  120. 

As  to  action  against  executor  and  administrator  upon  con- 
tracts made  by  themselves,  see  50  A.  S.  120-124. 

As  to  action  by  administrator  by  reason  of  fraudulent  con- 
veyance, see  Kerr's  Cyc.  C.  C.  P.  |S  1589-1591  and  notes. 

As  to  action  by  lielrs  or  administrator  for  death  by  wrongful 
act,  see  Kerr's  Cyc.  C.  C.  P.  S  377  and  note. 

As  to  action  by  or  agralnst  administrator,  within  what  time 
may  be  brought,  see  Kerr's  Cyc.  C.  C.  P.  I9  353,  355  and  notes. 

As  to  action  for  trespass,  trover,  or  waste,  see  Kerr's  Cyc. 
C.  C.  P.  i§  1583,  1684  and  notes. 

As  to  action  not  abating-  by  death  of  decedents,  see  Kerr's 
Cyc.  C.  C.  P.  S  385  and  note. 

As  to  administrators  not  liable  officially  upon  contracts  made 
by  them,  see  52  A.  S.  121. 

As  to  authority  of  administrator  to  enforce  contracts  for 
sale  of  real  property,  see  78  A.  S.  178. 

As  to  authority  of  executor  or  administrators  to  perform 
executory  contracts  of  decedent,  see  78  A.  S.  200. 

As  to  collection  of  debts  by  executors  and  administrators, 
see  78  A.  S.  190-192. 

As  to  contract  of  executors  or  administrators  not  binding  on 
estate,  see  78  A.  S.  201,  202. 

As  to  decedent's  mere  offer  of  contract  not  bindingr  upon  per- 
sonal representatives,  see  22  A.  S.  815. 

As  to  effect  of  judgment  against  executors  and  adminis- 
trators, see  52  A.  S.   353. 

As  to  effect  of  qualifying  words  "as  executor"  and  **a8  admin- 
istrator" in  contracts,  pleadings,  and  judgments,  see  15  Ia   850. 

As  to  ejectment  by  executor  or  administrator,  see  18  L.  789. 

As  to  ejectment  by  or  against  administrator,  see  Kerr's  Cyc. 
C.  C.  P.  S  1583  and  note. 

As  to  liability  of  executors  and  administrators  on  contracts 
of  decedent,  see  52  A.  S.  126. 

As  to  liability  of  executor,  etc.,  for  costs,  see  Kerr's  Cyc. 
C.  C.  P.  S  1509  and  note. 

As  to  limitation  of  action  by  or  against  executof  or  adminis- 
trator, see  Kerr's  Cyc.  C.  C.  P.  §X  358,  355  and  notes. 

As  to  maintaining  actions  with  heirs  or  devisees  for  posses- 
sion of  real  estate,  see  Kerr's  Cyc.  C.  C.  P.  |  1452  and  note. 

As  to  personal  liability  of  executors  and  administrators  upon 
their  contracts,  see  52  A.  S.  121. 

As  to  powers  and  duties  of  executors  and  administrators, 
actions,  management  of  estates,  and  partnership  estates,  see 
1  C^hurch**  New  Probate  Law  and  Practice,  1004,  1024-1108. 
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As  to  proceedingrs  where  action  does  not  abate  by  death,  sec 
Kerr's  Cyc.  C.  C.  P.  S  385  and  note. 

As  to  rigrht  of  executors  and  administrators  to  Impeach  or 
defend  for  fraud,  see  3  A.  S.  740-742. 

As  to  right  of  tenant  to  acquire  title  by  adverse  possession, 
see  53  L.   934. 

As  to  right  to  sue  without  joining*  persons  beneficially  inter- 
ested, see  Kerr's  Cyc.  C.  C.  P.  $  869  and  note. 

As  to  substitution  of  administrator  or  executor  in  place  of 
deceased  as  party  to  action,  see  Kerr's  Cyc.  C.  C.  P.  I  385  and 
note. 

As  to  sufficiency  of  consideration  for  contract,  see  39  A.  S. 
743,  746. 

As  to  sufficient  expression  of  consideration  of  contract,  see 
60   A.   S.   437-440. 

As  to  suing  as  administrator,  or  as  executor,  see  15  Li.  850. 

As  to  suit  for  equitable  relief  from  Judgment,  see  64  A.  S. 
255. 

As  to  unreasonableness  and  Insufficiency  of  consideration  of 
a  contract,  see  81  A.  S.  664. 

As  to  whetlier  estate  is  answerable  for  quiet  enjoyment  on 
covenant,   see   52   A.  S.   134. 

As  to  which  contracts  of  executors  and  administrators  may 
be  specifically  enforced,  see  52  A.  S.   119. 

§1688.  MAT  MAINTAIN  ACTIONS  FOB  WASTE,  CON- 
TERSION,  AND  TRESPASS.  Executors  and  administrators 
may  maintain  actions  against  any  person  who  has  wasted, 
destroyed,  taken,  or  carried  away,  or  converted  to  his  own 
use,  the  goods  of  their  testator  or  intestate,  in  his  lifetime. 
They  may  also  maintain  actions  for  trespass  committed  on 
the  real  estate  of  the  decedent  in  his  lifetime. 

History  I  Enacted  March  11.  1872,  re-enactment  of  f  196  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  225,  act  held  unconstitutional,  see 
history,  |  5  ante. 

■ 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

Code  section. — 70  C.  560,  561.  12  P.  467  (construed);  115  C. 
29.  33.  46  P.  920  (construed);  140  C.  584.  585,  74  P.  139,  355  (con- 
strued). 

Probate  Aet  S1M«--16  C.  «74  (construed);  19  C.  118,  117.  118 
(cited). 

As  to  definition  of  conversion,  see  24  A.  S.  795,  797. 

As  to  demand  and  refusal  to  deliver  possession  as  constitut- 
ing conversion,  see  24  A.  S.  806.  808. 
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As  to  effect  of  agreement  of  continuance  of  partnership  after 
death  of  a  member,  see  79  A.  S.  710.  713. 

As  to  liability  of  executor  or  administrator  for  conversion, 
see  52  A.  S.  130. 

As  to  powers  and  duties  of  executors  and  administrators, 
actions,  management  of  estates,  and  partnorsliip  estatt^s,  see 
1  Cliar«h*a  New  Probate  Law  amd  Practice,  1004,  1024-1108. 

As  to  wliat  may  be  converted,  see  24  A.  S.  818,  819. 

As  to  when  refusal  to  deliver  constitutes  conversion,  see  24 
A.  S.  806,  807. 

As  to  when  taking  of  possession  is  not  essential  to  con- 
viTsion,  see  24  A.  S.  798,  799. 


§1584.  EXECUTOR  AND  ADMIKISTBATOB  MAT  BE 
SUED  FOB  WASTE  OB  TBESPASS  OF  DECEDENT.     Any 

person  or  his  personal  representatires  may  maintain  an  ac- 
tion against  tlie  executor  or  administrator  of  any  testator  or 
intestate  who  in  his  lifetime  has  wasted,  destroyed,  taken,  or 
carried  away»  or  converted  to  his  own  use,  the  goods  or 
chattels  of  any  such  person,  or  committed  any  trespass  on 
the  real  estate  of  such  person. 

History t  Enacted  March  11,  1872,  re-enactment  of  i  197  Pro- 
bate Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 
C;ode  section. — 57  C.  245,  246   (construed):  89  O.  547,  55t.  26  P. 
1095    (construed):   108  C.   478,  483,   41  P.  328   (construed). 

Probate  Act  S  197. — 28  C.  568.  569  (construed);  38  C.  3.  23  (con- 
strued). 

As  to  estate  answeral)le  for  embezzlement  of  executors  and 
administrators,  seo  52  A.  S.   130. 

As  to  powers  and  duties  of  executors  and  administrators, 
actions,  manngrement  of  estates,  and  partnership  estates,  see 
1  <'liiirrh*N  New  Probate  Law  and  Practice,  1004.  1024-1108. 

§1585.  SURVITIIiG  PABTITEK  TO  SETTLE  UP  BUSI- 
NESS.  INTEREST  THEREIN  TO  BE  APPRAISED,  AC- 
COUNT TO  BE  RENDERED.  When  a  partnership  exists  be- 
tween the  decedent,  at  the  time  of  his  death,  and  any  other 
person,  the  surviving  partner  has  the  right  to  cbntinne  in 
possession  of  the  partnership,  and  to  settle  its  business,  bat 
tlie  interest  of  the  decedent  in  the  partnership  mast  be  in- 
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eluded  In  the  inventory,  and  be  appraised  as  other  property. 
The  snrriTing  partner  must  settle  the  affairs  of  the  partner- 
ship without  delay,  and  account  with  the  executor  or  admin- 
istrator, and  pay  oyer  such  balances  as  may  from  time  to  time 
be  payable  to  him,  In  right  of  the  decedent.  Upon  the  appli- 
cation of  the  executor  or  administrator,  the  court,  or  a  Judge 
thereof,  may,  whenever  it  appears  necessary,  order  the  sur* 
vivlng  partner  to  render  an  account,  and  in  case  of  neglect  or 
refusal  may,  after  notice,  compel  it  by  attachment;  and  the 
executor  or  administrator  may  maintain  against  him  any 
action  which  the  decedent  could  have  maintained. 

HlntoiTt  Enacted  March  11,  1872,  re-enactment  of  1 198  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt),  p.  98. 

See  Kerr's  Cyc.  C.  C.  P.  for  33  pars,  annotation. 

Code  neetion. — 57  C.  447,  459  (construed):  65  C.  HO.  111.  :?  P. 
411,  412  (powers  and  duties  of  surviving  partner);  68  C  305, 
396,  397,  9  P.  450  (construed):  70  C.  581,  582.  11  P.  882  (cited  as 
to  power  of  surviving  partner):  70  C.  582,  12  P.  719  (construed); 
75  C.  459,  462,  17  P.  531  (construed);  84  C.  89,  94,  23  P.  1112 
^construed):  89  C.  547,  551,  26  P.  1095,  1096  (applied);  96  C.  67, 
72.  30  P.  965  (applied);  100  C.  609.  614,  35  P.  345,  639  (con- 
strued); 101  C.  553,  562,  36  P.  107  (construed):  105  C.  189.  190. 
38  P.  648  (construed):  107  C.  602,  606,  40  P.  1024  (applied);  110 
C.  568,  574,  42  P.  1086  (construed);  138  C.  231.  237,  71  P.  90 
(cited);  79  F.  861,  864  (heirs  have  no  right  to  redeem  partner- 
ship property  from  sale  under  mortgage,  when — ^affirmed  In 
87  F.  686). 

Probate  Act  f  198. — 16  C.  113,  118  (construed);  34  C.  258.  263 
(construed). 

As  to  continuation  of  mining  partnership  after  death,  st  «•  79 
A.  R.  716. 

As  to  continuance  of  partnership  after  death  of  member 
Impossible  save  under  directions  of  will,  see  79  A.  S.  710,  714. 

As  to  effect  of  death  of  member  upon  partnership,  see  79  A.  S, 
709. 

As  to  firm  name  ccmstltutlng'  a  partner.shlp  asR«'t  ami  not  the 
property  of  the  surviving  partner,  see  61   li.  796. 

As  to  liability  of  decedent's  estate  by  cunt  in uu nee  of  part- 
nership after  death,  s^'e  79  A.  S.  715. 

As  to  powers  and  duties  of  executors  and  administrators*, 
actions,  managrement  of  estates,  and  partnership  estates,  see 
1  Chnrrh*!!  New  Probate  I^aw  and  Practice,  1004,  1024-1108. 
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As  to  presumption  that  persons  acting:  as  partners  liave 
entered  into  contract  of  partnership,  see  Kerr's  Cyc.  C.  C.  P. 
§  1963   subd.   29  and  note. 

As  to  purpose  for  which  partnership  may  continue  after 
death  of  member,  see  79  A.  &.  710. 

As  to  rig^ht  of  administrator  or  executor  as  against  sur- 
vlvlngr  partner  In  real  estate,  see  28  L.  136. 

As  to  rigrhts  of  heirs  of  partnership  real  estate,  see  48  A.  S. 
70.  72.  78. 

As  to  rig'hts  of  partnership  creditors  in  probate  court,  see 
43  A.  S.  369,   379. 

As  to  rig:ht  of  survivorship  in  partnership,  see  48  A.  S.  62. 

As  to  sale  of  partnership  interests  and  choses  in  action,  see 
ante  I  1524. 

§  158«.  ACTIOI^S  ON  BOND  OF  EXECUTOB  OB  ADMINIS- 
TBATOB  MAT  BE  BBOUGHT  BT  ANOTHEB  ADMTinSTRA- 
TOB.  An  administrator  may,  in  his  own  name,  for  the  use 
and  benefit  of  all  parties  Interested  in  the  estate,  maintain 
actions  on  the  bond  of  an  executor,  or  of  any  former  adminis- 
trator of  the  same  estate. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  I  199  Pro- 
bate  Act. 

123  C.   437.   438,  56  P.  49    (cited). 

As  to  bond  of  executor  or  administrator,  see  Kerr*s  Cyc.  C.  C. 
P.  If  1388  et  seq.  and  notes. 

As  to  powers  and  duties  of  executors  and  administrators, 
actions,  management  of  estates,  and  partnership  estates,  see 
1  Churches  New  Probate  Law  and  Practice,  1004.  1024-1108. 

S  1587.  WHAT  EXECUTOBS  ABE  NOT  PABTIES  TO  AC- 
TIONS. In  actions  by  or  against  executors,  it  is  not  neces- 
sary to  join  those  as  parties  to  whom  letters  were  issued,  bat 
who  have  not  qualified. 

Hlstoryt  Enacted  March  11,  1872,  re-enactment  of  i  200  Pro- 
hate  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  225.  act  held  unconBtltutlonal,  see 
history,   |  5  ante. 

As  to  powers  and  duties  of  pxi*rutors  and  administrators, 
actions.  niantiKcment  of  estates,  and  partnership  estates,  see 
1  C*hnrch*M  New  Probate  Law  and  Practice,  1004,  1024-1108. 

As  to  suits  by  executors  without  joining:  parties  beneficially 
interested,  see  Kerr's  Cyc.  C.  C.  P.  |  369  and  note. 
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§  168S.  MAT  COMPOUND.  Whenerer  a  debtor  of  the  de- 
cedent is  unable  to  pay  all  his  debts,  the  executor  or  admin- 
istrator, with  the  approbation  of  the  court,  or  a  Judge  thereof, 
may  compound  with  him  and  give  him  a  discharge,  upon  re- 
ceiving a  fair  and  just  dividend  of  his  effects.  A  compromise 
may  also  be  anthorlied  when  it  appears  to  be  Just»  and  for 
the  best  interest  of  the  estate. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  t  201  Pro- 
bate Act  as  amended  May  20.  1861,  Stats.  1861,  p.  645.  S71*, 
amended  April  16,  1880,  Code  Amdts.  1880   (C.  C.  P.  pt.).  p.  98. 

See  Kerr's  Cj'C.  C.  C.  P.  for  8  pars,  annotation. 

57  C.  337,  343  (construed);  86  C.  142.  144,  24  P.  851,  852  (cited); 
123  C.  674.  676,  678,  56  P.  618  (cited);  135  C.  36,  40,  66  P.  979 
(cited). 

As  to  compromise  of  debt  by  executor  or  administrator,  see 
post  i  1788. 

As  to  compromise  or  release  by  executor  or  administrator  of 
claims  due  estate,  see  14  L.  114. 

As  to  powers  and  duties  of  cixecutors  and  administrators, 
actions,  management  of  estates,  and  partnership  estates,  see 
1  Cburch*s  New  Probate  L«w  and  Pr«c«lc«»  1004.  1024-1108. 

§1589.  BECOYERT  OF  PBOPEBTT  FBAUDULEKTLT 
DISPOSED  OF  BY  TESTATOB,  [DECEDENT.]  When  there 
is  a  deficiency  of  assets  in  the  hands  of  an  executor  or  ad- 
ministrator, and  when  the  decedent,  in  his  lifetime,  has  con- 
veyed any  real  estate,  or  any  rights  or  interests  therein,  with 
intent  to  defraud  his  creditors,  or  to  avoid  any  right,  debt, 
or  duty  of  any  person,  or  has  so  conveyed  such  estate  that 
by  law  the  deeds  or  conveyances  are  void  as  against  creditors, 
the  executor  or  administrator  must  commence  and  prosecute 
to  final  judgment  any  proper  action  for  the  recovery  of  the 
same;  and  may  recover  for  the  benefit  of  the  creditor  all 
such  real  estate  so  fraudulently  conveyed;  and  may  also,  for 
the  benefit  of  the  creditors,  sue  and  recover  all  goods,  chat- 
tels, rights,  or  credits  which  have  been  so  conveyed  by  the 
decedent  in  his  lifetime,  whatever  may  have  been  the  manner 
of  such  fraudulent  conveyance. 

Htot^ryt  ESnacted  March  11,  1872,  re-enactment  of  f  202  Pro- 
bate  Act;   amended   by  Code   Commission,    Act   March    8,    1901, 
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Stats,  and  Amdts.  1900-1,  p.  226,  act  held  miconstltutional,  see 
history,  S  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  30  pars,  annotation. 

Code  Mectiou. — 50  C.  299,  302  (applied);  53  C.  718,  716  (referred 
to);  57  C.  238,  241  (cited);  61  C.  151,  152  (construed  with  S  1590 
post);  82  C.  160,  22  P.  927  (cited);  85  C.  545,  547,  549,  26  P.  244, 
245  (construed);  89  C.  351,  352,  26  P.  879  (cited);  104  C.  221, 
222,  37  P.  889  (applied);  106  C.  107,  108,  109,  39  P.  323  (con- 
strued); 109  C.  662,  667,  42  P.  303  (construed  with  §1590  post): 
114  C.  526,  529.  535,  43  P.  613.  46  P.  460  (construed);  137  C.  157. 
158,  69  P.  982,  983  (sufficient  allegation  to  show  right  to  begin 
iiction,  wlmt  is);  137  C.  169,  170,  69  P.  983;  143  C.  609,  614,  lOI 
A.  S.  131,  77  P.  669  (referred  to);  57  F.  133,  136  (duty  of  oxecutor 
or  administrator,  when  tliere  is  a  delklency  of  assets,  to  sue 
for  property  fraudulently  conveyed). 

Probate  Act  S  202. — 48  C.  386,  393  (cited). 

As  to  attacks  by  creditors  on  conveyances  of  husband  to 
wife,  see  90  A.  S.  496-556. 

As  to  conveyance  by  husband  to  wife  pending  legal  pro- 
ceedings prima  facie  fraudulent,  see  90  A.  S.  506. 

As  to  definition  of  voluntary  conveyances,  see  14  A.  S.  739. 

As  to  effect  of  knowledge  of  purchaser  participating  Sn 
fraud,  see  34  A.  S.  398,  399. 

As  to  fictitious  consideration  not  sustaining  conveyance  by 
husband  in  fraud  of  creditors,  see  95  A.  S.  18.   . 

As  to  fraudulent  knowledge  of  grantee,  see  20  A.  iS.  632,  63S. 

As  to  Insolvency  as  element  of  fraud,  see  90  A.  S.  503-505. 

As  to  knowledge  of  vendee  as  affecting  validity  of  convey- 
ance, see  84  A.  S.  395-403. 

As  to  mere  inadequacy  of  consideration  not  making  con- 
veyance fraudulent,  see  90  A.  S.  625,  526. 

As  to  necessity  for  demand  upon  innocent  purchaser,  see  24 
A.  S.   798. 

As  to  power  of  administrator  and  executor  to  bring  actions, 
see  Kerr's  Cyc.  C.  C.  P.  H  1462,  1581-1583  and  notes. 

As  to  powers  of  executors  and  administrators,  actions, 
management  of  estates,  and  partnership  estates,  see  1  Church** 
New  Probate  Law  and  Practice,  1004,  1024-1108. 

As  to  presumption  as  to  Intent  of  grantor  in  making  trans- 
fer, see  14  A.  S.  747. 

As  to  presumption  that  conveyance  made  to  defraud  subse- 
quent creditor,  see  14  A.  S.  751-75  4. 

As  to  purchaser  bona  fide  not  affected  by  transfer,  see  20 
A.  S.  632,  633. 

As  to  purchase  by  wife  of  insolvent  husband  when  deemed 
fraudulent,  see  90  A.  S.  620,  521. 
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As  to  right  of  creditors  In  case  of  fraudulent  transfer,  see 
14  A.  S.  745,  746,  750. 

As  to  suits  by  executors  without  Joining-  parties  beneficially 
interested,  see  Kerr's  Cyc.  C.  C.  P.  §  369  and  note. 

As  to  transfer  of  homestead  in  fraud  of  creditors,  see  9  A.  S. 
210. 

As  to  voluntary  trust  as  fraudulent,  see  34  A.  S.  216,  217. 

§1590.  WHEN  EXEGUTOB  TO  SUE,  AS  FBOYIBED  IN 
PRECEDING  SECTION.  .No  executor  or  administrator  is 
bound  to  sue  for  such  estate,  as  mentioned  in  the  preceding 
section,  for  the  benefit  of  the  creditors,  unless  an  application 
of  creditors,  who  must  pay  such  part  of  the  costs  and  expenses 
of  the  suit,  or  give  such  security  to  the  executor  or  adminis- 
trator therefor,  as  the  court,  or  a  judge  thereof,  shall  direct. 

Hisioryi  Enacted  March  11,  1872,  re-enactment  of  {  203  Pro- 
bate Act;  amended  April  16.  1880,  Code  Amdts.  1880  <C.  C.  P. 
pt.),   p.    98. 

Sec  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

61  C.  151,  152  (cited):  82  C.  160,  22  P.  927  (cited);  85  C.  545. 
547.  26  P.  244,  245  (construed  with  $1589  ante  and  11591  post): 
109  C.  662,  667,  42  P.  303  (construed  with  5  1589  anto):  114  C. 
526,  535,  43  P.  613.  46  P.  460  (construed  with  S  1589  ante). 

Probate  Act  {203. — 48  C.  386,  393   (cited). 

As  to  powers  and  duties  of  executors  and  administrators, 
actions,  management  of  estates,  and  partnership  estates,  see 
1  rbnrehM  New  Probnte  I»aw  find  Practice,  1004.  1024-1108. 

§1591.    DISPOSITION     OF    ESTATE     RECOYERED.    All 

real  estate  so  recovered  must  be  sold  for  the  payment  of 

debts,  in  the  same  manner  as  if  the  decedent  had  died  seized 

thereof,  upon  obtaining  an  order  therefor  from  the  court;  and 

the  proceeds  of  all  goods,   chattels,  rights,   and   credits   so 

recovered  must  be  appropriated  In  payment  of  the  debts  of 

the  decedent  in  the  same  manner  as  other  property  in  the 

hands  of  the  executor  or  administrator.    The  remainder  of  the 

proeeedSy  after  all  the  debts  of  the  decedent  have  been  paid, 

must  be  paid  to  the  person  from  whom  such  property  waa 

recovered. 

Hlatorys  Enacted  March  11,  1872,  re-enactment  of  {204  Pro- 
bate Act;  amended  April  16,  1880.  Code  Amdts.  1880  (C  C.  P. 
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pt.).  p.  98;  amended  by  Code  Commission,  Act  March  8.  1901, 
Stats,  and  Amdts.  1900>1,  p.  226,  act  held  unconstitutional,  see 
history.  f5  ante;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  724,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  601. 

57  C.  238.  241  (cited);  82  C.  160,  162,  22  P.  927  (cited):  85  C. 
545.  547,  26  P.  244.  245  (construed  with  H  1589.  1590  ante). 

Amendment  of  1907  Is  thougrht  to  be  clearly  unconstitutional. 
— See  Kerr's  Biennial  Supplement  1000,  S  1591.  note;  but  for 
another  view,  see  1  Chnreh^a  New  Probate  Law  and  Praetlce, 
p.   1019. 

As  to  powers  and  duties  of  executors  and  administrators, 
actions,  management  of  estates,  and  partnership  estates,  see 
1  Church's  New  Probate  Law  and  Practice,  1004,  1024-1108. 


U592.  PENDING  SETTLEMENT,  COUBT  MAY  ORDER 
MONEYS  INYESTED.  Pending  the  settlement  of  any  estate, 
on  the  petition  of  any  person  Interested  therein,  and  upon 
good  cause  shown  therefor,  the  court  may  order  any  moneys 
in  the  hands  of  the  executors  or  administrators  to  be  Invested 
for  the  benefit  of  the  estate  in  securities  of  the  United  States 
or  of  this  state.  Saeh  order  can  onlf  be  made  after  publica- 
tion of  notice  of  the  petition  for  not  less  than  ten -days  In 
some  newspaper,  to  be  designated  by  the  court  or  a  Judge 
thereof. 

HIstorrt  Enacted  March  20,  1907,  Stats,  and  Amdts.  1907, 
p.  724,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  501. 
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CHAPTER   IX. 

[This  entire  chapter  was  amended  by  Act  March  7,  1905,  Stats. 

and   Amdts.    1906,   pp.    76-78.] 

OF  THE   CONVEYANCE  OF  REAL  ESTATE  AND  TRANSFER 

OP    PERSONAL    PROPERTY    BY    EXECUTORS    AND 

ADMINISTRATORS   IN    CERTAIN    CASES. 

f  1597.  Executor  or  administrator  to  complete  contracts  for 
sale  of  real   or  personal  property. 

{  1598.  Petition  for  executor  or  administrator  to  make  con- 
veyance or  transfer,  and  notice  of  hearlngr* 

S  1599.     Interested  parties  may  contest. 

i  1600.     Conveyances  or  transfer,  when  ordered  to  be  made. 

f  1601.  Execution  of  conveyance  or  transfer  and  the  recordingr 
of  the  order  therefor. 

1 1602.     Rlerhts  of  petitioner  to  enforce  the  contract. 

I  1603.     Effect  of  conveyance  or  transfer. 

i  1604.     Effect  of  recording  a  copy  of  the  decree. 

i  1605.  Recordlnsr  of  the  decree  does  not  supersede  power  of 
court  to  enforce  It. 

S  1606.  Where  party  to  whom  conveyance  or  transfer  to  be 
made  is  dead. 

f  1607.     Decree  may  direct  possession  to  be  surrendered. 


§  1697.  EXECUTOR  OB  ADBONISTBATOB  TO  COMPLETE 
CONTRACTS  FOB  SALE  OF  REAL  OR  PERSONAL  PROP- 
ERTY. When  a  person  who  is  bound  by  contract  in  writing 
to  convey  any  real  estate,  or  to  transfer  any  personal  prop- 
erty, dies  before  making  conveyance  or  transfer,  and  in  all 
cases  when  snoh  decedent,  If  living  might  be  compelled  to 
make  such  conveyance  or  transfer,  the  court,  having  Juris- 
diction of  the  probate  proceedings  of  the  estate  of  such  de- 
cedent, may  make  a  decree  authorizing  and  directing  the  execu- 
tor or  administrator  of  such  deceased  person  to  convey  or 
transfer  such  real  estate  or  personal  property  to  the  person 
entitled  thereto. 

Hkrtoryt  Enacted  March  11,  1872,  re-enactment  of  I  206  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt).  p.  99;  March  7,  1905,  Stats,  and  Amdts.  1905,  p.  7t. 
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See  "Kerr's  Cyc.  C.  C.  P.  for  20  pars,  annotation. 

49  C.  469.  471,  472  (construed):  58  C.  387,  416  (construed):  64 
C.  443,  444,  1  P.  891  (cited):  74  C.  284,  15  P.  837,  838  (construed)  : 
91  C.  405,  416,  27  P.  1082,  1084  (cited);  66  P.  175.  176  (adminis- 
trator is  a  necessary  party  when);  137  C.  474,  478,  70  P.  455 
(construed);  141  C.  350,  74  P.  986  (applied);  141  C.  424,  425,  75 
P.  850  (applied);  147  C.  457,  458.  82  P.  68  (construed  witii 
§11598-1602  post):  149  C.  627,  643,  87  P.  93  (construed  not  to 
apply  to  an  action  to  compel  reconveyance  of  land  held  by 
decedent  under  deed  absolute  in  form  but  in  fact  a  mort- 
gage). 

As  to  actions  for  specific  performance  of  contracts,  see  68 
A.  S.  753-762. 

As  to  authority  of  executors  and  administrators  to  perform 
contracts  for  the  purchase  of  real  property,  see  78  A.  S.  178. 

As  to  contracts  for  exchangre  of  land,  see  5  L.  245. 

As  to  contracts  for  sale  of  property  to  be  delivered  in  tho 
future,  see  1  A.  S.  752-766. 

As  to  contracts  to  transfer  interest  in  realty,  see  3  L.  337. 

As  to  executory  contracts  of  deceased — specific  performance. 
see  1  Churoh*H  New  Probate  liflw  and  Practice,  955.  968-976. 

As  to  interest  created  by  Instrument  in  wrltlnpr.  sec  Korr's 
Cyc.  C.  C.   P.  8  1971  and  note. 

As  to  unconscionable  contracts,  see  81  A.  S.  664-669. 

As  to  when  Impossibility  of  performance  of  contract  does 
not  relieve  party  from  obllgration,  see  81  A.  S.  447. 

§  1598.  PETITION  FOB  EXECUTOR  OB  ADM15ISTRAT0B 
TO  MAKE  CONVEYANCE  OR  TRANSFER,  AND  NOTICE  OF 
HEARING.  On  the  presentation  of  a  verified  petition  by  the 
executor  or  administrator,  or  by  any  person  claiming  to  be 
entitled  to  such  conveyance  from  an  executor  or  administra- 
tor, setting  forth  the  facts  upon  which  the  claim  is  predi- 
cated, the  court,  or  a  judge  thereof,  must  appoint  a  time  and 
place  for  hearing  the  petition,  and  must  order  notice  thereof 
to  be  served  on  the  executor  or  administrator  personally  when 
he  is  not  the  petitioner,  and  published  at  least  four  succes- 
sive weeks  before  such  hearing,  in  such  newspaper  in  this 
state  as  the  court  may  designate. 

History  I  Enacted  March  11.  1872,  re-enactment  of  8  206  Pro- 
bate Act:  amended  April  16,  1880,  Code  Amdts.  1880  (C  C.  P. 
pt.),  p.  99:  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.    1900-1,   p.   226,   act   held   unoonstltutional,   see   history, 
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i  5  ante;  March  7,  1906,  Stats,  and  Amdts.  1906,  p.  76;  amended 
March  20,  1907,  Stats,  and  Amdts.  1907,  p.  724,  Kerr's  Stats,  and 
Amdts.  1906-7.  p.  501. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

58  C.  387,  416  (case  In  equity):  64  C.  443,  445,  1  P.  891  (cited); 
91  C.  405.  416.  27  P.  1082,  1084  (cited);  124  C.  244,  247,  253,  264, 
66  P.  1032  (cited);  66  P.  175,  176  (administrator  is  a  necessary 
party  when);  141  C.  350.  74  P.  986  (applied);  141  C.  424,  425,  75 
P.  850  (applied):  147  C.  457.  458.  82  P.  68  (.construed  with  J  1597 
ante.  |§  1599-1602  post). 

As  to  executory  contracts  of  deceased — specific  performance, 
see  1  Cbnrch^M  New  Probate  Law  and  Practlee,  955.  968-9TC. 

As  to  petitions  for  orders  of  sale,  see  ante  i  1518. 

As  to  publication  of  notice,  seo  Kerr's  Cyc.  C.  C.  P.  |  1705  and 
note. 

As  to  verification  of  pleadings,  see  Kerr's  Oyo.  C.  C.  P.  8  446 
and  note. 

§  1599.    INTERESTED  PABTIES  MAY  CONTEST.    At  the 

time  and  place  appointed  for  the  hearing,  or  at  such  other 
time  to  which  the  same  may  be  postponed,  upon  satisfactory 
proof  by  affidavit  or  otherwise,  of  the  due  publication  of  the 
notice,  the  court  shall  proceed  to  hear  the  said  petition,  and 
all  persons  Interested  in  the  estate  may  appear  and  contest 
such  petition,  by  filing  their  objections  in  writing,  and  the 
court  may  examine,  on  oath,  the  petitioner  and  all  who  may 
be  produced  before  him  for  that  purpose. 

HUtoryi  Enacted  March  11.  1872.  re-enactment  of  i  207  Pro- 
bate Act  as  amended  May  20,  1861.  Stats.  1861,  p.  646,  f  72; 
amended  March  7,  1905,  Stats,  and  Amdts.  1905,  p.   77. 

58  C.  387,  416  (case  in  equity):  66  P.  175,  176  (administrator 
is  a  necessary  party  when);  147  C.  457,  458,  82  P.  68  (construed 
with   li  1597,   1598  ante  and  S$  1600-1602   post). 

As  to  executory  contracts  of  deceased — specific  ptTformance, 
see  1  Chiir«h'ii  New  Probate  Law  and  Practice,  955,  968-976. 

§  1600.  CONYETANCE  OK  TRANSFER,  WHEN  ORDERED 
TO  BE  MADE.  If,  after  a  full  hearing  upon  the  petition  and 
objections,  and  examination  of  the  facts  and  clrcumstanceB  of 
the  claim,  the  court  is  satisfied  that  the  petitioner  is  entitled 
to  a  conveyance  of  the  real  estate  described  in  the  petition, 
r.  decree  authorizing  and  directing  the  executor  or  admlnis- 
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trator  to  execute  a  conveyanoe  thereof  to  the  petitioner  muet 
be  made. 

History t  Enacted  March  11,  1872,  re-enactment  of  §208  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  €46,  f  7S; 
amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  227,  act  held  unconstitutional,  see  taiatory, 
I  6  ante;  March  7,  1905,  Stats,  and  Amdts.  1905,  p.  77;  amended 
March  20,  1907,  Stats,  and  Amdts.  1907,  p.  726,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  602. 

Seo  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

58  C.  387.  416  (case  in  equity);  64  C  443,  444,  1  P.  891  (referred 
to);  91  C.  405,  416,  27  P.  1082,  1084  (cited);  147  C.  457,  458,  82  P. 
68  (construed  with  S|  1597-1599  ante  and  91  1601,  1602  post). 

As  to  executory  contracts  of  deceased — specific  performance, 
see  1  Clinrch's  New  Probate  I^aw  and  Practice,  955,  968-976. 

§1601.  EXECUTION  OF  COXTEYAICCE  OB  TBANSFEB 
AND  THE  RECORDING  OF  THE  ORDER  THEREFOR.    The 

executor  or  administrator  must  execute  the  conyeyanoe  or 
transfer  according  to  the  directions  contained  in  the  decree, 
which  decree  shall  be  prima  facie  evidence  of  the  correct- 
ness of  the  proceedings,  and  of  the  authority  of  the  executor 
or  administrator  to  make  the  conveyance  or  transfer.  If  the 
transaction  relate  to  real  property  a  certified  copy  of  the 
decree  must  be  recorded  with  the  deed  in  the  office  of  the 
recorder  of  the  county  in  which  the  land  conveyed  is  situated. 

HlBtorys  Enacted  March  11,  1872,  substantial  re-enactment 
of  1 209  Probate  Act  as  amended  May  20,  1861,  Stats.  1861, 
p.  646,  S  74;  amended  March  24,  1874,  Code  Amdts.  1873-4.  p.  371; 
March    7,   1905,  Stats,  and  Amdts,   1905,  p.   77. 

58  C.  387,  416  (case  In  equity);  64  C.  443,  444.  1  P.  891  (referred 
to);  147  C.  457.  458.  82  P.  68  (construed  with  ||  1597-1600  ante 
and  I  1602  post). 

As  to  executory  contracts  of  deceased — specific  performance, 
see  1  Cliaroh**  Nev«-  Probate  Laf«-  aad  Practice,  965,  968-976. 

U602L  RIGHTS  OF  PETITIONER  TO  ENFORCE  THE 
CONTRACT.  If,  upon  the  hearing,  as  hereinbefore  provided, 
the  right  of  the  petitioner  to  have  a  specific  performance  of 
the  contract  is  found  to  be  doubtful,  the  court  noiust  dismiss 
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the  petition  without  prejudice  to  the  rights  of  the  petitioner, 

who  may,  at  any  time  within  six  months  after  such  dismissal, 

proceed  by  action  to  enforce  a  specific  performance  thereof. 

HUitoryt  Enacted  March  11,  1872,  re-enactment  of  |  210  Pro- 
bate Act  as  amended  May  20.  1861,  Stats.  1861,  p.  646,  %  75; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  99; 
March  7,  1905,  Stats,  and  Amdts.  1906,  p.  77. 

Sec  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

68  C.  387,  416  (cased  in  equity);  61  C.  160,  162,  163  (construed); 
64  C.  443,  444,  1  P.  891  (referred  to);  141  C.  350,  74  P.  986  (ap- 
plied): 141  C.  424,  425,  76  P.  860  (applied);  147  C.  457.  459,  82  P. 
68   (construed  with  Sfi  1597-1601  ante). 

As  to  executory  contracts  of  deceased — specific  performance, 
see  1  Ckurek's  New  Probate  Law  amd  Praetl«e,  955,  968-976. 

S  1<08.  EFFECT  OF  CONTETANCE  OB  TBANSFEB.  Every 
conveyance  or  transfer  made  in  pursuance  of  a  decree  as 
provided  in  this  chapter,  shall  pass  title  to  the  property  con- 
tracted for,  as  fully  as  if  the  contracting  party  himself  was 
still  living,  and  executed  the  conveyance  or  transfer. 

Hlirtoryt  Enacted  Bfarch  11,  1872,  substantial  re-enactment 
of  f  211  Probate  Act;  amended  April  16.  1880.  Code  Amdts.  1880 
(C.  C  P.  pt.),  p.  99;  March  7,  1905,  Stats,  and  Amdts.  1906,  p.  77. 

58  C.  387.  416  (case  in  equity);  64  C.  443,  444,  1  P.  891  (referred 
to);  91  C.  405.  416,  27  P.  1082.  1084  (cited). 

As  to  conveyance  by  executor  or  administrator,  see  ante 
i  1555. 

As  to  executory  contracts  of  deceased — specific  performance, 
see  1  Ghnreb's  N#w  Probate  Law  and  Prartlee,  955.  968-976. 

§  1604.  EFFECT  OF  BECOBDING  A  COPT  OF  THE  DE« 
CBEE.  A  copy  of  the  decree  for  a  conveyance  or  transfer 
as  provided  in  this  chapter,  duly  certified  and  recorded  in  the 
office  of  the  recorder  of  the  county  in  which  the  property  is 
situated,  gives  the  person  entitled  to  the  conveyance  or  trans- 
fer a  right  to  the  possession  of  the  property  contracted  for, 
and  to  hold  the  same  according  to  the  terms  of  the  intended 
conveyance  or  transfer,  in  like  manner  as  if  the  same  had 
been  conveyed  or  transferred  in  pursuance  of  the  decree. 

Hlfltoryt  Enacted  March  11,  1872,  re-enactment  of  I  212  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  99;  March   7,  1906,  Stats,  and  Amdts.  1905,  p.  77. 
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58  C.  387,  416  (case  In  equity);  64  C.  443.  444,  ]  P.  891  (referred 
to). 

As  to  executory  contracts  of  deceased — specific  performance, 
see  1  riiiiroh*H  New  Probate  Law  and  Practlee,  955,  908-976. 

§1605.  BECORDIXG  OF  THE  DECBEE  DOES  NOT  SU- 
PERSEDE POWER  OF  COURT  TO  ENFORCE  IT.  The  record- 
ing of  any  decree,  as  provided  in  the  preceding  section,  shall 
not  prevent  the  court  making  the  decree  from  enforcing  the 
same  by  other  process. 

Ulntoryi  Enacted  March  11,  1872,  re-enactment  of  f  213  Pro- 
bate Act;  amended  March  7,  1905,  Stats,  and  Amdts.  1905,  p.  77. 

r>8  C.  387.  416  (case  in  equity);  64  C.  443,  444,  1  P.  891  (referred 
to). 

As  to  executory  cimtracts  of  deceased — speciiic  performance. 
sie   1  CliiireirA  New  Probate  Law  and  Praetiee,  955.  968-976. 


§1606.  WHERE  PARTY  TO  WHOM  CONTETANCE  OB 
TRANSFER  TO  BE  MADE  IS  DEAD.  If  the  person  entitled 
to  the  conveyance  or  transfer  dies  before  the  commencement 
of  the  proceedings  therefor  under  this  chapter,  or  before  the 
completion  of  the  conveyance  or  transfer,  any  person  entitled 
to  succeed  to  his  rights  in  the  contract,  or  the  executor  or 
administrator  of  such  decedent,  may,  for  the  benefit  of  the 
person  so  entitled,  commence  such  proceedings  or  prosecute 
any  already  commenced,  and  the  conveyance  or  transfer  must 
be  so  made  as  to  vest  the  property  in  the  person  or  persons 
entitled  thereto,  or  in  the  executor  or  administrator,  for  their 
benefit. 

History  I  Enacted  March  11,  1872,  founded  on  1 214  Pro- 
bate Act;  amended  March  7,  1905,  Stats,  and  Amdts.  1905.  p.  77. 

58  C.  3S7.  41G  (case  in  equity):  64  C.  443,  444.  1  P.  891  (referred 
to). 

As  to  executory  contracts  of  deceased — specific  performance, 
see  1   Church*N  New  Probate  Law  and  Praetiee,  955.  968-976. 

§  1607.  DECREE  MAY  DIRECT  POSSESSION  TO  BE  SUB- 
RENDERED.  The  decree  provided  for  in  this  chapter  may 
direct  the  possession  of  the  property  therein  described  to  be 
surrendered  to  the  person  entitled  thereto,  upon  his  producing 
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a  certified  copy  of  the  decree,  when,  by  the  terms  of  the  con- 
tract, possesBion  is  to  be  surrendered. 

Hlstoryi  Cnacted  March  11,  1872,  founded  on  |  214  Probate 
Act:  amended  by  Code  Commission,  Act  March  8.  1901 »  Stats, 
and  Amdts.  1900-1,  p.  227,  act  held  unconstitutional,  see  history, 
i  &  ante;  amended  March  1,  1006,  Stats,  and  Amdts.  1905,  p.  78; 
amended  March  20,  1907.  Stats,  and  Amdts.  1907.  p.  725,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  502. 

58  C.  387,  416  (construed  with  $1507  antcO ;  64  C.  443,  414,  1  P. 
891   (cited);  91  C.  405,  416,  27  P.  1082,  1084   (cited). 

As  to  executory  contract.s  of  deceased — specific  pr»rforinanco, 
see  1  Church*ii  New  Probaie  Law  and  Practice,  955.  968-976. 


CHAPTER   X. 

OF    ACCOUNTS    RENDERED    BY    EXECUTORS    AND    ADMIN- 
ISTRATORS,   AND    OF    THE    PAYMENT    OF    DEBTS. 

Article  1.     Tjiabllltles  and  Compensation  of  Rxecutors  and  Ad- 
ministrators. fiS  1612-1619. 
H.     Accounting:  and  Settlements   by  Executors  and  Ad- 
ministrators,  H  1622-1640. 
III.     The  Payment  of  Debts  of  the  Estate,  SS  1648-1653. 

ARTICLE    I. 

LIABILITIES    AND    COMPENSATION    OF    EXECUTORS    AND 

ADMINISTRATORS. 

f  1612.     When  executor  or  administrator  personally  liable. 

f  1613.     Executor  to  be  chargred  with  all  estate,  etc. 

{  1614.     Not  to  profit  or  lose  by  estate. 

S  1615.     Uncollected  debts  without  fault. 

)  1616.  Compensation  of  the  executor  and  administrator.  Com- 
pensation  of  attorney.     Appeal   from   order  of  court. 

I  1617.     Not  to  purchase  claims  against  the  estate. 

I  1618.  Executor,  commission  allowed.  Administrator.  Extra- 
ordinary services. 

i  1619.     Allowed  fees  for  attorneys.     Extraordinary  services. 

§1612.  WHEN  EXECUTOR  OR  ADMINISTRATOR  PER- 
SONALLY LIABLE.  No  executor  or  administrator  is  charge- 
able upon  any  special  promise  to  answer  in  damages  or  to 
pay  the  debts  of  the  testator  or  intestate  out  of  his  own 
estate,  unless  the  agreement  for  that  purpose,  or  some  memo- 
randum or  note  thereof,  is  in  writing  or  signed  by  such  execu- 
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tor  or  administrator,  or  by  some  other  person  by  him  there- 
unto specially  authorized  in  writing. 

Htotonri  Enacted  March  11,  1872,  re-enactment  of  S  215  Pro- 
bate Act;  amended  by  Code  Conunlssion,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  227,  act  held  unconstitutional,  see 
history,  f  6  ante;  amended  March  28.  1907,  Stats,  and  Amdts. 
1907.  p.  913,  Kerr's  Stats,  and  Amdts.  1906-7.  p.  502. 

St»e  "Kerr's  Cyc.  C.  C.  P.  for  3  par.s.  annotatoln. 

88  C.  1.  4,  25  P.  915  (cited);  101  C.  381,  385,  86  P.  900  (cited): 
117  C.  587.  593,  49  P.  710   (cited). 

As  to  liabilities  and  compensation  of  executors  and  adminisi- 
trators — attorneys'  fees,  see  2  Churcli'*  Nev»'  Probate  Law  aad 
Practice,  1109.  1116-1158. 

As  to  liability  of  executors  or  administrators  for  loss  of  trust 
moneys,  see   4  L.  609:   14  L.   103. 

As  to  right  of  payment  of  ancillary  administrator,  see  45 
A.  S.  667. 

§1618.  EXECUTOR  TO  BE  CHARGED  HHTH  ALL  ES- 
TATE, ETC.  Every  executor  and  administrator  is  chargeable 
in  his  account  with  the  whole  of  the  estate  of  the  decedent 
which  may  come  into  his  possession,  at  the  valne  of  the 
appraisement  contained  in  the  inventory,  except  as  provided 
in  the  following  sections,  and  with  all  the  interest,  profit,  and 
income  of  the  estate. 

Hlstorr  t  Enacted  March  11,  1879.  re-enactment  of  |  S16  Pro- 
bate Act. 

Sec  Kerr's  Cyc.  C.  C.  P.  for  41   pars,  annotation. 

Code  section.— 70  C.  69.  71,  11  P.  471  (applied);  73  C.  545,  547. 
15  P.  121  (construed):  74  C.  199.  203,  213.  15  P.  763.  755,  762 
(construed):  74  C.  536,  540.  5  A.  S.  466,  16  P.  321.  322  (cited); 
92  C.  159.  170.  174,  28  P.  558,  561,  562  (construed):  119  C.  579. 
584.  51  P.  851  (cited):  131  C.  34,  36,  63  P.  145  (construed  with 
11615  post);  145  C.  228,  233,  78  P.  645  (cited);  115  C.  344.  349,  78 
P.  874  (cited):  146  C.  139,  141.  79  P.  811  (applied);  2  C.  A.  561. 
564,  83  P.  1086   (cited). 

Probate  Act  1 21«. — 12  C.  200.  208  (construed);  30  C.  105,  113 
(cited);   43  C.  543.  549,  550   (construed). 

As  to  accounting  and  liability  of  executors  or  administrators 
for  foreig-n  assets,  see  45  A.  S.  669,  670. 

As  to  conversion  by  executors  and  administrators,  see  62  A.  S. 
130. 

As  to  deposit  by  executor  or  administrator  with  corporation 
authorized  to  act  as  executor,  by  order  of  court,  see  Stats.  1905, 
p.  282,  and  Hen*  O.  L.  pp.  169  et  seq. 
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As  to  duty  of  executors  and  administrators  respectingr  foreisrn 
assets,  see  45  A.  S.  667-669. 

As  to  embezzlement  by  executor  or  administrator,  see  87 
A.  S.  46. 

As  to  estate  not  liable  for  negrli^enoe  of  executors  and  admin- 
istrators, see  52  A.  S.  132,  133. 

As  to  Jurisdiction  over  foreigrn  executors,  administrators,  and 
STuardians,  see  6  A.  S.  184,  185. 

As  to  liabilities  and  compensation  of  executors  and  adminis- 
trators— attorneys'  fees,  see  2  Chareli'a  New  Probate  I^aw  and 
Practice,  1109,  1116-1158. 

As  to  liability  of  estates  for  contracts  and  torts  of  executors 
and  administrators,  see  52  A.  S.  118,  135. 

As  to  liability  of  estate  for  misrepresentations  of  executors 
and  administrators,  see  52  A.  S.  130. 

As  to  liability  of  executor  and  administrator  for  compound 
interest,  see   29  L.  622. 

As  to  liability  of  executors  or  administrators  for  Improper 
managrement,  see  12  A.  S.  312-316. 

As  to  liability  of  executor  or  administrator  for  investment, 
see   12  A.  S.  313-315. 

As  to  making:  of  investment  by  executor  or  administrator, 
see  12  A.  S.  313-315. 

As  to  receivers  talc  in  fi:  property  out  of  hands  of  executors 
and  administrators,  see  72  A.  S.  64-66. 

As  to  rigrht  of  executors  and  administrators  to  personal  prop- 
erty remaininfiT  after  payment  of  debts  at  common  law,  see  78 
A.  S.  181,  182. 

As  to  trover  of  executors  and  administrators  before  probate 
of  will,  see  78  A.  S.  172. 

S  iei4.  NOT  TO  PBOFIT  OB  LOSE  BT  ESTATE.  He  shall 
not  make  profit  by  tlie  increase,  nor  sufPer  loss  by  the  de- 
crease, or  destruction,  without  his  fault,  of  any  part  of  the 
estate.  He  mast  account  for  the  excess  when  he  sells  any 
part  of  the  estate  for  more  than  the  appraisement,  and  if  any 
is  sold  for  less  than  the  appraisement,  he  is  not  responsible 
for  the  loss,  if  the  sale  has  been  Justly  made. 

Hlatoryt  Enacted  March  11,  1872,  re-enactment  of  I  S17  Pro- 
bate Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  89  pars,  annotation. 

Code  ■Mtlom.— 70  C.  69,  71.  11  P.  471  (applied);  74  C.  686.  640, 
5  A.  S.  466,  16  P.  321,  322  (cited);  119  C.  579,  684,  61  P.  861 
(cited):  (C.  Nov.  22,  1899),  69  P.  211  (cited);  146  C.  189,  141,  79 
P.  841  (applied). 

1173 


5  1615  CODE  OF  CIVIL  PROCEDURE.        [Pt.III,Tit.XI. 

Probate  Act  8  217. — 26  C.   421,   429    (construed):   44  C.   584,   5SS  i 

(construed).  i 

As  to  oxecutor  or  administrator  not  to  be  a  purcha.ser.  see 
ante  §  1576. 

As  to  Investments  In  stocks  by  executor  and  administratur. 
scM'   78  A.  S.   199. 

As  to  liabilities  and  compensation  of  executors  and  adminis- 
trators— attorneys'  fees,  sec  *2  CInireh*«  New  Probnte  Ij««r  aad 
Practice,   1109.  1116-1158.  j 

As  to  liability  of  estate  for  torts  of  executor  and  adminis- 
trator, .see  52  A.  S.  126. 

As  to  liability  of  executor  and  administrator  for  torts  or 
negligence  of  servants,  see  63  L.   227. 

As  to  liability  of  executor  or  administrator  for  carrying*  on 
decedent's  business,  see  78  A.  S.  191. 

As  to  liability  of  executor  or  administrator  for  loss  of  funds 
by  ])ank  failure,  see  14  L.  103. 

As  to  liability  of  executor  or  administrator  for  loss  of  mont*y, 
s<«c    12  A.  S.  312-316. 

As  to  mere  mingling  of  funds,  see  Kerr's  Cyc.  C.  C  P.  f  1614, 
note   par.   18. 

As  to  presumption  that  trustee  faithfully  discharges  his 
duties,  see  Kerr's  Cyc.  C.  C.  $2238  and  note  par.  3;  101  C.  349, 
355,  35  P.  991,  36  P.  98,  508. 

As  to  skill  and  diligence  required  of  executors  and  adminis- 
trators, see   12  A.  S.  311-316. 

As  to  trustee  mingling  trust  money  with  his  own,  see  Kerr's 
Cyc.  C.  C.  $  2236  and  note  pars.  1-55;  K  2238  and  note  par.  3. 

§1616.    UNCOLLECTED  DEBTS  WITHOUT  FAULT.      No 

executor  or  administrator  is  accountable  for  any  debts  due  to 
the  decedent,  if  it  appears  that  they  remain  uncollected  with- 
out his  fault. 

Hifltoryi  Enacted  March  11,  1872,  re-enactment  of  S  218  Pro- 
bate Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

70  C.  69,  71.  11  P.  471  (applied);  74  C.  199.  203,  15  P.  753.  7,>.'» 
(construed):  109  C.  417,  422.  42  P.  139  (construed):  123  C,  102, 
104.  55  P.  770  (cited);  131  C.  34,  36,  63  P.  145  (construed  with 
5  1613  ante):  133  C.  614.  615,  65  P.  1077  (applies  to  debt  of 
administrator  equally  with  that  of  any  other  person);  140  C, 
397,  398,  78  P.  1059  (cited);  145  C.  228,  233,  78  P.  64B  (cited). 

As  to  liabilities  and  compensation  of  executors  and  adminis- 
trators— -attorneys'  fees,  see  2  CharcVii  New  Probntc  I-iiw  and 
Practice,  1109,  1116-1158. 
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\  §  1616.  eOMPEIiSATION  OF  THE  EXECUTOB  AlfD  AD- 
^MIKISTBATOB.  COMPENSATION  OF  ATTORITET.  APPEAL 
I  FBOM  ORDER  OF  COURT.  He  shall  be  allowed  all  necesBary 
'^  expenses  in  the  care,  management,  and  settlement  of  the 
estate,  and  for  his  services  such  fees  as  provided  in  this 
chapter;  but  when  the  decedent,  by  his  will,  makes  some 
other  provision  for  the  compensation  of  h^s  executor*  that 
shall  be  a  full  compensation  for  his  services,  unless,  by  a 
written  instrument,  filed  in  the  court,  he  renounces  all  claim 
for  compensation  provided  by  in  the  will.  Any  attorney  who 
has  rendered  services  to  an  executor  or  administrator  may 
at  any  time  during  the  administration,  and  upon  such  notice 
to  the  other  parties  interested  in  the  estate  as  the  court  shall 
by  order  require,  apply  to  the  court  for  an  allowance  to  him- 
self of  compensation  therefor,  and  the  court  shall  on  the 
hearing  of  such  application  make  an  order  requiring  the 
executor  or  administrator  to  pay  to  such  attorney  out  of  the 
estate  such  compensation  as  to  the  court  shall  seem  proper. 
Any  payment  made  by  an  executor  or  administrator  in  con- 
formity with  such  order  shall  be  allowed  by  the  court  in  his 
account.  Any  attorney  making  such  application  to  the  court 
for  compensation  and  all  other  persons  interested  in  the 
estate  may  appeal  from  any  order  made  by  the  court  fixing 
the  amount  of  such  compensation. 

Hlntorji  Enacted  March  11,  1872,  re-enactment  of  S  219  Pro- 
bate Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  414; 
April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  99;  March  22, 
1905,  Stats,  and  Amdts.   1905,  p.  776. 

See  "Kerr's  Cyc.  C.  C.  P.  for  68  pars,  annotation. 

Code  •eetloB*— '06  C.  378,  379,  4  P.  879  (cited);  70  C.  69,  71, 
11  P.  471  (applied);  88  C.  1,  4,  25  P.  916,  916  (expenses  of  horse 
and  busgy.  Incurred  without  previous  order  of  court,  may  be 
allowed);  101  C.  381,  385,  35  P.  900  (construed);  108  C.  450,  458. 
41  P.  488,  42  P.  479  (construed);  112  C.  447,  453,  44  P.  743  (cited); 
120  C.  447,  454,  52  P.  804  (construed);  121  C.  186,  191,  63  P.  560 
(construed);  123  C.  657,  660,  663,  56  P.  633.  886  (construed): 
125  C.  195,  196,  197,  67  P.  783  (construed);  138  C  367,  370,  71  P. 
438,  649  (construed);  143  C.  141,  144,  76  P.  891  (con.strued) ;  147 
C.  124,  81  P.  646,  647  (Cited) ;«8  C.  A.  648,  86  P.  842  (construed); 
6  C.  A.  730,  781,  98  P.  121  (change  of  1905). 
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Probate  Act   S  210.— 38   C.   85.   87    (construed);   48   C.    541.    651 

(necessary  expenses  to  be  allowed). 

As  to  commissions  of  executors  and  administrators,  see  Kerr's 
Cyc.  C.  C.  P.  §  1618  and  note. 

As  to  compensation  of  attorneys,  not  fixed  by  agrreement  with 
administrator,  see  52  A.  S.  122. 

As  to  foes  of  attorneys  allowed  to  executors  and  adminis- 
trators, see  post  S  1619. 

As  to  liabilities  and  compensation  of  executors  and  adminis- 
trators— attorneys'  fees,  see  2  Chiireli'ii  Neiv  Probate  Ijavr  aad 
Practice,  1109.  1116-1158. 

As  to  liability  of  executor  or  administrator  for  costs,  see 
ante  S  1509. 

§  1617.  NOT  TO  PURCHASE  CLAIMS  AOAINST  THE  ES- 
TATE. No  administrator  or  execator  shall  purchase  any 
claim  against  the  estate  he  represents;  and  if  he  pays  any 
claim  for  less  than  its  nominal  value  he  is  only  entitled  to 
charge  in  his  account  the  amount  he  actually  paid. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  |  220  Pro- 
bate Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

Code  aectlon.— 70  C.  69,  71,  11  P.  471  (applied):  93  C.  114,  118, 
120,  28  P.  855,  856,  857  (cited);  146  C.  191,  194,  79  P.  878  "(con- 
strued). 

Probat*  Act  1 270.— 9  C.  616,  636  (cited);  21  C.  24,  S2  (con- 
strued). 

As  to  executor  or  administrator  not  to  purchase  property  of 
the  estate,  see  ante  $  1576. 

As  to  fraudulent  .sales  by  executor  or  administrator,  see  ante 
{  1572. 

As  to  liabilities  and  compensation  of  executors  and  adminis- 
trators— ^attorneys'  fees,  see  2  Chareh*M  New  I*robiite  Law  aad 
Practice,  1109.  1116-1158. 

As  to  right  of  double  commissions,  see  5  Ij.  7.1. 

§1«18.  EXECUTOR,  COmnSSIOir  ALLOWED.  ADSiins. 
TBATOB.  EXTBAOBDINABY  SEBYICES.  When  no  com- 
pensation is  proYided  by  the  will,  or  the  executor  renoanoos 
all  claim  thereto,  he  must  be  allowed  commissions  upon  the 
amount  of  estate  accounted  for  by  him,  as  follows:  for  the 
first  thousand  dollars,  at  the  rate  of  seven  per  cent;  for  the 
next  nine  thousand  dollars,  at  the  rate  of  four  per  cent;  for 
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the  next  ten  thousand  dollars,  at  the  rate  of  three  per  cent; 
for  the  next  thirty  thousand  dollars,  at  the  rate  of  two  per 
oent;  for  the  next  fifty  thousand  dollars,  at  the  rate  of  one 
per  cent;  and  for  all  above  one  hundred  thousand  dollars,  at 
the  rate  of  one-half  of  one  per  cent.  If  there  are  two  or  more 
executors  the  compensation  shall  be  apportioned  among  them 
by  the  court  according  to  the  services  actually  rendered  by 
them  respectively.  The  same  commissions  shall  be  allowed 
to  administrators.  In  all  cases,  such  further  allowance  may 
be  made  as  the  court  may  deem  just  and  reasonable  for  any 
extraordinary  service,  but  the  total  amount  of  such  extra 
allowance  must  not  exceed  one-half  the  amount  of  commis- 
sions allowed  by  this  section.^  Where  the  property  of  the 
estate  is  distributed  in  kind,  and  involves  no  labor  beyond 
the  custody  and  distribution  of  the  same,  the  commission 
shall  be  computed  on  all  the  estate  above  the  value  of  twenty 
thousand  dollars,  at  one-half  of  the  rates  fixed  in  this  sec- 
tion. Public  administrators  shall  receive  the  same  compen- 
sation and  allowances  as  are  allowed  in  this  title  to  other 
administrators.  All  contracts  between  an  executor  or  ad- 
ministrator and  •  an  heir,  devisee  or  legatee,  for  a  higher 
compensation  than  that  allowed  by  this  section,  shall  be  void. 

Hl»t*r7-i  Bnacted  March  11,  1872,  substantial  re-enactment 
of  I  221  Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p. 
646.  {76;  amended  March  24,  1874,  Code  Amdts.  1878-4,  p.  415; 
April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  100;  March 
4,  1881,  Stats,  and  Amdts.  1881,  p.  37;  by  Code  Commission, 
Act  March  8,  1901.  Stats,  and  Amdts.  1900-1,  p.  227,  act  held 
unconstitutional,  see  history,  S  5  ante;  March  22,  1905,  Stats, 
and  Amdts.  1905,  p.  727;  amended  March  10,  1909,  Stats,  and 
Amdts.   1909,   ch.   162. 

See  Kerr's  Cyc.  C.  C.  P.  for  55  pars,  annotation. 

Code  seettoB. — 65  C.  309,  310,  4  P.  22  (construed):  65  C.  378, 
379,  381.  4  P.  379  (cited);  70  C.  69,  71,  11  P.  471  (applied);  96  C. 
522,  527,  31  P.  584  (cited);  108  O.  450,  456,  41  P.  483.  42  P.  479 
(construed);  110  C.  563.  566.  42  P.  981  (cited);  119  C.  579,  684. 
51  P.  851  (citt-d);  121  C.  186,  191,  53  P.  560  (conHtrued);  123  C. 
102,  103.  104,  55  P.  770  (construed):  124  C.  45.  48.  56  P.  781 
(construed);  125  C.  195,  197,  57  P.  783  (construed):  127  C.  184. 
188.  59  P.  590  (cited);  133  C.  462.  463,  65  P.  1041  (construed); 
143    C.    607.    608,    77    P.    446    (applied — full    rate   above   value    of 

1177 


i  1619  CODE  OF  CIVIL.  PROCEDURE.        [Pt.IIT.Tit.Xl. 

120,000  properly  allowed  when);  144  C.  568.  656,  657,  77  P.  1122 
(construed);  146  C.  590,  596,  80  P.  861  (referred  to);  6  C.  A. 
730,  731,  93  P.  121    (section  is  constitutional). 

Probate  Act  {  221. — 3  C.  287,  289  (construed) ;  24  C.  90,  93  (con- 
strued); 30  C.  106,  118  (construed);  48  C.  543,  550  (construed): 
46  C.  564,  672  (construed). 

As  to  liabilities  and  compensation  of  executors  and  adminis- 
trators— ^attorneys'  fees,  see  2  Church'M  New  Probate  La^r  «ad 
Practice,   1109.  1116-1158. 

As  to  rlgr^it  of  executor  or  administrator  to  commissions,  see 
5  L.  71. 

S  1619.  ALLOWED  FEES  FOB  ATTOBKETS.  EXTBAOB- 
DIXABY  SEBYICES.  Attorneys  for  executors  and  adminis- 
trators shall  be  allowed  out  of  the  estate  as  fees  for  conduct- 
ing  the  ordinary  probate  proceedings  the  same  amounts  as 
are  allowed  by  the  last  section  as  compensation  for  executors 
and  administrators  for  their  own  services.  In  all  cases  such 
further  allowance  may  be  made  as  the  court  may  deem  Just 
and  reasonable  for  any  extraordinary  services  such  as  sales 
or  mortgages  of  real  estate,  contested  or  litigated  claims 
against  the  estate,  litigation  in  regard  to  the  property  of  the 
estate,  and  such  other  litigation  as  may  be  necessary  for  the 
executor  or  administrator  to  prosecute  or  defend. 

Hflntory:  Enacted  March  22,  1905,  Stats,  and  Amdts.  1906,  p. 
727;   amended  April   19,   1909,  Stats,   and   Amdts.  1909,  eh.   654. 

As  to  application  by  attorney  for  allowance  of  compensation. 
.s<M'  Korr's  Cyc.  C.  C.  P.  I  1616  and  note. 

As  to  liabllitieB  and  compensation  of  oxocuti*rs  and  adminis- 
tralors— attorneys'  for.«<,  8<»o.  2  Chiircb'ii  New  Probate  I«aw  and 
Practice,  1109,  1116-1158. 
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ARTICLE    II. 

ACCOUNTING    AND    SETTLEMENTS    BY    EXECUTORS    AND 

ADMINISTRATORS. 

I  1622.  To  render  exhibit  of  receipts  and  disbursements,  and 
claims  allowed. 

S  1623.     Citation  to  account  (repealed). 

f  1624.  Petition  for  citation  to  render  final  or  other  account 
(repealed). 

I  1625.     Citation  to  account  on  application   (repealed). 

f  1626.     Objections  to  account,  who  may  file. 

I  1627.     Attachment  for  not  obeyingr  citation. 

S  1628.     To  render  accounts  at  expiration  of  term. 

f  1629.     Executor  to  account  after  his  authority  revoked. 

f  1630.     Revokinsr  authority  of  executor,  when. 

S  1631.     To  produce  and  file  vouchers,  which  remain  in  court. 

S  1632.  Vouchers  for  items  less  than  twenty  dollars,  when  ac- 
cepted. 

I  1633.  Day  of  settlement  to  be  appointed,  and  must  give  notice 
thereof.     Hearing". 

S  1634.     When  settlement  is  final,  notice  must  so  state. 

f  1635.     Interested  party  may  file  exceptions  to  account. 

S  1636.  All  matters  may  be  contested  by  the  heirs.  Hearing: 
may  be  postponed. 

I  1637.  Settlement  of  accounts  to  be  conclusive,  when  and  when 
not. 

S  1638.     Proof  of  notice  of  settlement  of  accounts. 

I  1639.  Executors  or  administrators,  in  case  of  death  of,  per- 
sonal representative  to  present  account. 

i  1640.     Hearinfr  after  proof  of  service. 

§  1622.  TO  REITDER  EXHIBIT  OF  RECEIPTS  ANB  DIS- 
BURSEMENTS, AND  CLAIMS  ALLOWED.  When  required  by 
the  court,  either  upon  its  own  motion  or  upon  the  application 
of  any  person  interested  in  the  estate,  the  executor  or  admin- 
istrator must  render  an  exhibit  under  oath,  showing  the 
amount  of  money  received  and  expended  by  him,  the  amount 
of  all  claims  presented  against  the  estate,  and  the  names  of 
the  claimants,  and  all  other  matters  necessary  to  show  the 
condition  of  its  aftairs. 

Hlstoryt  Enacted  March  11,  1872,  substantial  re-enactment 
of  f  222  Probate  Act;  amended  April  16,  1880,  Code  Amdts.  1880 
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(C.  C.  P.  pt.).  p.  100;  by  Code  Commission,  Act  March  8,  1901. 
Stats,  and  Amdts.  1900-],  p.  228,  act  held  unconstitutional,  see 
history.  8  5  ante;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  725,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  502. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

Code  section. — 109  C.  417,  423.  42  P.  139  (applied):  112  C.  7a, 
81.  44  P.  469  (applied);  127  C.  184,  188.  59  P.  590  (referred  to): 
131  C.  415,  416,  63  P.  838  (construed):  146  C.  590,  594,  80  P.  861 
(referred  to);  3  C.  A.  304,  306,  85  P.  133  (construed  with  |  1411 
ante). 

Probate  Act  8  %2S. — 9  C.  616,  636    (cited). 

As  to  accounting  and  .st'ttlemcnt  by  executors  and  adminis- 
trators, see  '2  C'liiircli*N  Now  Probate  f<aw  and  Practice,  1160. 
1197-1245. 

§  less.    CITATION  TO  ACCOUNT   [repealed]. 

Hlstoryi  Enacted  March  11,  1872,  substantial  re-enactment  of 
i  223  Probate  Act;  amended  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  100;  repealed  by  Code  Commission,  Act  SC&rch 
8,  1901,  Stats,  and  Amdts.  1900-1.  p.  228.  act  held  unconstitu- 
tional, see  history,  |  5  ante;  repealed  March  20.  1907,  Stats,  and 
Amdts.  1907,  p.  725,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  602. 

72  C.  21,  24,  13  P.  48,  49  (cited);  112  C.  176,  179,  44  P.  467 
(misclted):  116  C.  443.  451,  48  P.  379  (cited);  3  C.  A.  304,  306. 
85  P.  133  (construed  with  f  1411  ante). 

As  to  accounting:  and  settlement  by  executors  and  adminis- 
trators, see  2  Chiirch*M  Nc«v  Probate  I^aw  and  Practice,  1160. 
1197-1245. 

As  to  citations  directed,  contents,  issue,  and  service,  see 
Kerr's  Cyc.  C.  C.  P.  8S  1707-1711  and  notes. 

8  1624.  PETITION  FOB  CITATION  TO  BENBEB  FINAL 
OB  OTHEB  ACCOUNT  [repealed]. 

Hlatory:  Bnacted  March  11,  1872,  re-enactment  of  {  224  Pro- 
bate  Act;  amended  April  16.  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  100;  repealed  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900- 1-,  p.  228,  act  held  unconstitutional,  see 
history,  {  5  ante;  repealed  March  20,  1907,  Stats,  and  Amdts. 
1907.  p.   725,  Kerr's  Stats,  and  Amdts.   1906-7,  p.  602. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
80  C.  90,  97    (erroneously  cited  for  f  1624  C.  C),  13  A.  S.    101 
(same  error),  22  P.  57  (correct  citation);  112  C.  437,  441,  44  P.  788 
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(miscited) :  119  C.  239,  241,  61  P.  8S3  (erroneously  cited  for 
91624  C.  C);  8  C.  A.  304.  306,  86  P.  183  (construed  with  11411 
ante);  4  C.  A.  109,  112  (erroneously  cited  for  S  1624  C.  C),  87  P. 
266  (correct  citation). 

As  to  accountinsT  and  settlement  by  executors  and  adminis- 
trators, see  2  Clkiircli*a  New  Probate  Law  and  Practlise,  1160. 
1197-1246. 

As  to  executors  or  administrators  liable  severally  for  their 
own  tortious  acts,  see  9  L.  228. 

<  1«26.  CITATION  TO  ACCOUNT  ON  APPLICATION  [re- 
pealed]. 

Hlstorys  Enacted  March  11,  1872,  re-enactment  of  |  226  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  100;  repealed  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  228.  act  held  unconstitutional,  see 
history,  |  6  ante;  repealed  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  726,  Kerr's  Stats,  and  Amdts.   1906-7,  p.  602. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

112  C.  75,  81,  44  P.  469  (applied);  116  C.  443,  451.  48  P.  379 
(cited);  3  C.  A.  304.  306.  85  P.  133  (construed  with  S  1411  ante). 

As  to  accounting:  and  settlement  by  executors  and  adminis- 
trators, see  2  Churck's  New  Probate  Law  and  Practice,  1160. 
1197-1245. 


$162«.    OBJECTIONS   TO   ACCOUNT,   WHO   MAT   FILE. 

When  an  exhibit  is  rendered  by  an  executor  or  administrator, 
any  person  interested  may  appear  and,  by  objections  in  writ- 
ing, contest  any  account  or  statement  therein  contained.  The 
coart  may  examine  the  executor  or  administrator,  and  if  he 
has  been  guilty  of  neglect,  or  has  wasted,  embezzled,  or  mis- 
managed the  estate,  his  letters  must  be  revoked. 

Hiatoryi  Enacted  March  11,  1872,  re-enactment  of  |  226  Pro- 
bate Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  18  pars,  annotation. 

C«de  aeettoM. — 128  C.  102,  104,  66  P.  770  (construed);  149  C. 
167.  172,  85  P.  149  (applied);  3  C.  A.  304,  306,  85  P.  133  (con- 
strued). 

Probate  Act  |  226. — 26  C.  51,  57  (construed  with  |  1634  post). 

As  to  accounting  and  settlement  by  executors  and  adminis- 
trators, see  2  Chiireh**  New  Probate  Law  and  Praetlce,  1160, 
1197-1246. 
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As  to  exceptions  tiled  by  any  person  intereated  In  the  estate, 
see  Kerr's  Cyc.  C.  C.  P.  §  1635  and  note. 

As  to  revocation  for  misconduct,  see  Kerr's  Cyc.  C.  C.  P. 
$S  1436  et  seq.  and  notes. 

§1627.    ATTACHMENT   FOB   KOT   OBEYING   CITATION. 

If  any  executor  or  administrator  neglects  or  refuses  to  appear 
and  render  an  exhibit,  after  having  been  duly  cited,  an  attach- 
ment may  be  issued  against  him  and  such  exhibit  enforced, 
or  his  letters  may  be  revoked,  in  the  discretion  of  the  court 

History t  Enacted  March  11,  1872,  substantial  re-enactment 
of  I  227   Probate  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  para,  annotation. 

Code  Mectlon. — 3  C.  A.  304.  306.  85  P.  133  (construed  with  5  1411 
ante). 

Probate  Act   5  2^27.— 26  C.   421,   429   (construed). 

As  to  accounting  and  settlement  by  executors  and  adminis- 
trators, see  :s  Church**  New  Probate  L*a^r  and  Practice^  1160. 
1197-1245. 

As  to  contempt  for  disobedience  of  any  lawful  judgment  or 
order  of  process  of  court,  see  Kerr's  Cyc.  C.  C.  P.  {  1209  subd. 
5  and  note. 

§162a  TO  BENDER  ACCOUNTS  AT  EXPIRATION  OF 
TERM.  Within  thirty  days  after  the  expiration  of  the  time 
mentioned  in  the  notice  to  creditors  within  which  claims  must 
be  exhibited,  every  executor  or  administrator  must  render  a 
full  account  and  report  of  his  administration.  If  he  fafls  to 
present  his  accoiint,  the  court  or  judge  must  compel  the  ren- 
dering of  the  account  by  attachments,  and  any  person  Inter- 
ested in  the  estate  may  apply  for  and  obtain  an  attachment; 
but  no  attachment  must  issue  unless  a  citation  has  been  first 
issued,  served  aiid  returned,  requiring  the  executor  or  admin- 
istrator to  appear  and  show  cause  why  an  attachment  should 
not  issue.  Every  account  miist  exhibit  all  debts  which  have 
been  presented  and  allowed  during  the  period  embraced  in 
the  account. 

History  I  Enacted  Karch  11,  1872,  substantial  re-enactment 
of  1 228  Probate  Act  as  amended  May  20,  1861,  Stats.  1861, 
p.  647.  I  77;  amended  March  11,  1876,  Code  Amdts.  1876-6,  p.  104. 
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See  Kerr'B  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

Code  •cctlon.— 55  0.  674.  582   (cited);  72  C.   21.  24,  13  P.  4S,  49 

(cited);  109  C.  417,  422,  423.  42  P.  139  (applied);  112  C.  75,  81. 
44  P.  469  (applied):  133  C.  446,  448,  449,  65  P.  890  (cited);  143 
C.  476,  481.  79  P.  878.  879,  77  P.  443  (applied);  146  C.  191,  194, 
79  P.  878  (cited). 

Probate  Act  (228.— 9  C.  616,  636  (cited);  30  C.  106.  110  (ap- 
plied); 26  C.  421,  429  (construed  with  5  227  of  Probate  Act);  55 
C.  574,  582  (cited). 

As  to  accounting  and  settlement  by  executors  and  adminis- 
trators, see  2  Clkarck'ii  New  Probate  Law  and  Practice,  1160. 
1197-1245. 

As  to  co-executors,  see  Kerr's  Cyc.  C.  C.  P.  {  1355  and  note 
pars.  4-7. 

As  to  final  account,  see  Kerr's  Cyc.  C.  C.  P.  §S  1647,  1652  and 
notes. 

As  to  powers  of  superior  Judges  at  cljambers  to  receive 
accounts,  see  Kerr's  Cyc.  C.  C.  P.  §166  and  note. 

§  1«29.  EXECUTOR  TO  ACCOUNT  AFTER  mS  AUTHOR- 
ITY  RETOKED.  When  the  authority  of  an  executor  or  ad- 
ministrator ceases,  or  is  revolted  for  any  reason,  he  may  he 
cited  to  account  before  the  court,  at  the  Instance  of  the 
person  succeeding  to  the  administration  of  the  same  estate, 
in  like  manner  as  he  might  have  heen  cited  hy  any  person 
interested  in  the  estate  during  the  time  he  was  executor  or 
administrator. 

Hlstoryt  Einacted  March  11,  1872,  re-enactment  of  |  229  Pro- 
bate Act;  amended  April  16,  3  880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  101. 

S«»e  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

52  C.  637  (construed):  74  C.  199,  202.  15  P.  753  (construed); 
74  C.  586.  539.  5  A.  S.  466,  16  P.  321  (cited);  4  C.  A.  114.  118,  119, 
87  P.  245  (cited — power  of  court  to  require  accountfngr). 

As  to  accounting:  and  settlement  by  executors  and  adminis- 
trators, see  2  Ctaarcli*M  New  Probate  T^aw  and  Practice,  1160, 
1197-1245. 

As  to  notice  to  abscondini?  executors  or  administrators,  soe 
ante  I  1439. 

§  16S0.    REVOKING  AUTHORITY  OF  EXECUTOR,  WHEN. 

If  the  executor  or  administrator  resides  out  of  the  county, 
or  absconds,  or  conceals  himself,  so  that  the  citation  cannot 
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be  personally  served,  and  neglects  to  render  an  account  within 
thirty  days  after  the  time  prescribed  in  this  article,  or  if  he 
neglects  to  render  an  account  within  thirty  days  after  being 
committed  where  the  attachment  has  been  executed,  his  let- 
ters must  be  revoked. 

mmtorji  Enacted  March  11,  1872,  re-enactment  of  I  2S0  Pro- 
bate Act. 

6  C.  A.  686,  689,  92  P.  1085  (not  applicable  to  claim  of  United 
States). 

As  to  accounting  and  settlement  by  executors  and  adminis- 
trators, see  2  Charch*ii  New  Probate  Ijaw  and  Practice,  1160. 
1197-1245. 

§1681.  TO  PRODUCE  AlCD  FILE  TOUCHERS,  WHICH 
REMAIN  IN  COURT.    In  rendering  bis  account,  the  executor 

or  administrator  must  produce  and  file  vouchers  for  all 
charges,  debts,  claims,  and  expenses  which  he  has  paid,  which 
must  remain  in  the  court;  and  he  may  be  examined  on  oath 
touching  such  payments,  and  also  touching  any  property  and 
effects  of  the  decedent,  and  the  disposition  thereof.  When 
any  Toncher  is  required  lor  other  parposes,  it  may  be  with- 
drawn  on  leaving  a  certified  copy  on  file;  if  a  voucher  Is  lost, 
or  for  other  good  reason  cannot  be  produced  on  the  settle- 
ment, the  payment  may  be  proved  by  the  oath  of  any  com- 
petent witness. 

HIstonrt  Enacted  March  11,  1872.  re-neactment  of  I  asi  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  647,  |  78. 

See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 

Code  Hectlon. — 68  C.  349   (construed):   74  C.   199,  202.  15  P.  753. 
754.  755   (power  of  court  to  examine  executor  or  administrator 
when  latter  renders  his  account);  80  C.   166,  173.  176,  22  P.   86. 
'88,  89  (construed). 

Probate  Art  $  2S1. — 37  C.  424,  426,  99  A.  D.  290  (referred  to>. 

As  to  accounting  and  settlement  by  executors  and  adminis- 
trators, see  2  Ck«rch'M  New  Probate  Tja^r  and  Pmetleev  1160. 
1197-1245. 

As  to  r«»oelpt  l»y  <'xecutors  or  administrators  of  satisfactory 
vouclier.M,  soo  %  1494  ante. 

Same — Want  of.  see  Kerr's  Cyc.  C.  C.  P.  I  1632  note  pars.  2,  3. 

As  to  vouchers  not  required  of  executor  and  administrator, 
see  Kerr's  Cyc.  C.  C.  P.  |  1632  and  note. 
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I1M&    TOUCHERS  FOB  ITEKS  LESS  THAK  TWENTY 
^  DOLLARS,  WHEN  ACCEPTED.    On  the  setUement  of  his  ac- 
r|  count  he  may  be  allowed  any  item  of  expenditure  not  exceed- 
\/^  ing  twenty  dollars,  for  which  no  Toucher  is  produced,  if  such 
<   item  be  supported  by  his  own  uncontradicted  oath  positire  to 
\  the  fact  of  payment,  specifying  when,  where,  and  to  whom 
\  it  was  made;  but  such  allowances  in  the  whole  must  not 
exceed  five  hundred  dollars  against  any  one  estate,  and  if, 
upon  such  settlement  of  accounts,  it  appear  that  debts  against 
the  deceased  have  been  paid  without  the  affidavit  and  allow- 
ance prescribed  by  statute  or  sections  one  thousand  four  hun- 
dred and  ninety-four,  one  thousand  four  hundred  and  ninety- 
five,  and  one  thousand  four  hundred  and  ninety-six  of  this 
code,  and  It  shall  be  proven  by  competent  evidence  to  the  sat- 
isfaction of  the  court  that  such  debts  were  Justly  due,  were 
paid  in  good  faith,  that  the  amount  paid  was  the  true  amount 
of  such  indebtedness  over  and  above  all  payments  or  set-offs, 
and  that  the  estate  is  solvent,  it  shall  be  the  duty  of  the 
said  court  to  allow  the  said  sum  so  paid  in  the  settlement 
of  said  accounts. 

nimtorrt  Enacted  March  11.  1872,  substantial  re-enactment 
of  I  282  Probate  Act;  amended  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  101. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

63  C.  349,  3.50  (cited):  72  C.  33.5.  340,  13  P.  880,  883  (construed); 
80  C.  166.  173,  176.  22  P.  86.  88  (construed  with  8  1631  ante):  92 
C.  293,  294,  28  P.  287  (construed);  115  C.  29,  33,  46  P.  920  (con- 
strued): 127  C.  184,  187,  59  P.  590  (construed):  3  C.  A.  548,  553, 
86  P.   842,   844    (cited). 

As  to  accounting  an<l  .settlement  by  executors  and  adnilnl.s- 
trators.  see  2  <;iiarek*M  New  Probate  I^aw  and  Practice^  1160. 
1197-1245. 


«  16M.  DAT  OF  SETTLEMENT  TO  BE  APPOINTED,  AND 
MUST  eiYE  NOTICE  THEBEOF.  HEARING.  Wlien  any 
account  1b  rendered  for  settlement,  the  clerk  of  the  court 
must  appoint  a  day  for  the  settlement  thereof,  and  thereupon 
give  notice  thereof  by  causing  notices  to  be  posted  in  at  least 
three  public  places  in  the  county,  setting  forth  the  name  of 
Kerr's  C.  C.  P.— 75  1185 
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the  estate,  the  executor  or  administrator,  and  the  day  ap- 
pointed for  the  settlement  of  the  account.  If,  upon  the  final 
hearing  at  the  time  of  settlement,  the  court,  or  a  Judge  thereof, 
should  deem  the  notice  insufficient  from  any  cause,  he  may 
order  such  further  notice  to  be  given  as  may  seem  to  him 
proper. 

Hlatoryi  Enacted  March  11,  1872,  substantial  re-enactment  of 
$233  Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  647. 
$79;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.). 
p.    101;   March    31,    1891,   Stats,   and   Amdts.    1891,  p.    428. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

Code  Mection. — 70  C.  147.  149.  11  P.  563.  664  (applied):  81  C. 
408.  437,  21  P.  976,  977,  22  P.  742.  1028,  6  L.  694  (construed):  86 
C.  552.  554,  25  P.  67  (construed  with  $1634  post):  110  C.  556. 
561,   42   P.    1082    (construed):    116   C.    575,   580.   48   P.    719    (cited): 

117  C.    505,    508,   49   P.    456    (construed   with    $11646.   1647   post): 

118  C.  379,  381.  50  P.  640  (conclusiveness,  on  final  settlement, 
of  items  allowed  in  previous  accounts);  120  C.  698.  701,  53  P. 
357.  358  (construed  with  $1634  post):  121  C.  635.  639.  54  P.  148, 
149  (applied);  126  C.  248,  251  (applied — erroneously  cited  as 
$1663).  58  P.  549.  551  (correct  citation):  129  C.  172.  175.  61  P. 
920  (cited);  150  C.  458,  461,  89  P.  327  (further  notice  may  be 
ordered  when);  6  C.  A.  197,  200.  91  P.  759  (kind  of  notice  ror 
quired). 

Probate  Act   8  283. — 30  C.   106,  110    (cited). 

As  to  accounting  and  settlement  by  executors  and  adminis- 
trators,   see   2   Chnrcli*«   New   Probate    Law   and    Practice,    1160. 

1197-1245. 

As  to  debts  to  estate  from  legatees,  see  7  L.  231. 

As  to  remedy  of  distributee  as  to  accounting  of  wliich  he 
had  no  notice  and  on  which  he  did  not  appear,  see  63  L.  95. 

§  1684.  WHEN  SETTLEMENT  IS  FINAL,  NOTICE  MUST 
SO  STATE.  If  the  account  mentioned  in  the  preceding  sec- 
tion be  for  a  final  settlement,  and  a  petition  for  the  final  dis- 
tribution of  the  estate  be  filed  with  said  account,  the  notice 
of  settlement  must  state  those  facts,  which  notice  must  be 
given  by  posting  or  publication  for  at  least  ten  days  prior 
to  the  day  of  settlement.  On  the  settlement  of  said  account, 
distribution  and  partition  of  the  estate  to  all  entitled  thereto 
may  be  immediately  had  without  further  notice  or  proceed- 
ings. 
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Wmt9Tjt  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1878-4,  p.  372;  March  11,  1876,  Code  Amdts.  1875-6. 
p.   104;  March  81,  1891,  Stats,  and  Amdts.  1891,  p.  428. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

65  C.  368,  369.  4  P.  232  (applied):  86  C.  552.  554,  21  A.  S.  61, 
25  P.  67  (construed  with  |  1633  ante):  88  C.  374,  379,  26  P.  206 
(construed  with  |  1665  post);  (C.  July  31,  1896),  45  P.  847,  848 
(applied):  118  C.  379.  381,  60  P.  540  (cited):  120  C.  698,  701,  63 
P.  357.  358  (construed  with  {1633  ante);  122  C.  528.  530,  531.  55 
P.  328  (construed  with  H  1658,  1664.  1665  post):  125  C.  513,  516, 
58  P.  137  (applied):  131  C.  426,  429.  63  P.  731  (construed):  141 
C.  366.  370,  74  P.  993  (construed);  (C.May  24.  1906),  31  C.  D.  507, 
508  (construed);  150  C.  458,  464,  89  P.  327  (construed  with  11789 
— settlement  of  s;uardian's  flnal  account — full  ten-day  notice 
is  required);  128  U.  S.  53,  77.  32  L.  ed.  415.  419,  9  Sup.  Ct.  R.  30 
(cited). 

As  to  accountlnsr  and  settlement  by  executors  and  adminis- 
trators, see  2  CkureVM  New  Probate  I^aw  and  Pmetlee,  1160. 
1197-1245. 


S16U.  INTERESTED  PARTY  MAT  FILE  EXCEPTIONS 
TO  ACCOUNT.  On  the  day  appointed,  or  any  subsequent 
day  to  which  the  hearing  may  be  postponed  by  the  court, 
any  person  interested  in  the  estate  may  appear  and  file  his 
exceptions  in  writing  to  the  account,  and  contest  the  same. 

Hlatoryi  Enacted  March  11.  1872,  substantial  re-enactment 
of  i  234  Probate  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation. 

Code  aeetioii. — 66  C.  241.  242.  243.  5  P.  220.  221  (cited):  74  C. 
199.  204.  205.  209.  210,  15  P.  753.  758  (construed):  116  C.  575.  580, 
48  P.  709  (cited);  121  C.  685.  639,  54  P.  148  (applied);  123  C.  657. 
669.  56  P.  633,  886  (construed  with  (1637  post);  127  C.  128,  132, 
59  P.  385  (cited):  133  C.  xix.  66  P.  14  (construed  with  other  sec- 
tions— administrator  of  deceased  incompetent's  estate  may  con- 
test flnal  account  of  such  incompetent's  guardian):  143  C.  141. 
144,  145.  76  P.  891  (construed);  146  C.  191,  195,  79  P.  878  (cited); 
151  C.  143,  147.  90  P.  454  (word  "exceptions"  includes  what): 
1  C.  A.  35.  37,  81  P.  663  (construed):  6  C.  A.  197.  200,  91  P.  759 
(kind  of  notice  required). 

Probate  Aet  1 2S4«^26  C.  51.  57  (construed  with  I  226  Probate 
Act);  29  C.  516,  519  (construed):  30  C.  106,  110   (cited). 

As  to  accounting;  and  settlement  by  executors  and  adminis- 
trators, see  2  Church**  New  Probate  Vmw  and  Praetlee,  1160. 
1197-1246. 
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§  lese.  ALL  MATTERS  MAT  BE  COKTESTEB  BT  THE 
HEIRS.  HEARIKG  MAY  BE  P0STP07CEB.  All  matters.  In- 
cluding allowed  claims  not  passed  upon  on  the  settlement  of 
any  former  account,  or  on  rendering  an  exhibit,  or  on  makiiig 
a  decree  of  sale,  may  be  contested  by  the  heirs,  for  cause 
shown.  The  hearing  and  allegations  of  the  respeetiye  parties 
may  be  postponed  from  time  to  time,  when  necessary,  and 
the  court  may  appoint  one  or  more  referees  to  examine  the 
accounts,  and  make  report  thereon,  subject  to  confirmation; 
and  may  allow  a  reasonable  compensation  to  the  referees,  to 
be  paid  out  of  the  estate  of  the  decedent.  Whenerer  an  al- 
lowed claim  Is  contested  by  any  heir,  or  other  person  entitled 
to  contest  it,  either  the  contestant  or  the  claimant  is  entitled 
to  a  trial  by  jury  of  the  issues  of  fact  presented  by  the 
contest;  and  it  is  the  duty  of  the  court,  at  request  of  either 
party,  to  call  a  jury  and  submit  to  them  such  issues,  and, 
after  receiving  their  verdict,  to  enter  an  order  disposing  of 
Such  contest  In  accordance  therewith. 

nittoryt  Enacted  March  11,  1872,  founded  on  II  235,  236  Pro- 
bate Act  as  amended  May  20.  1861,  StatA.  1861,  p.  647,  {|  80.  81: 
amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  228,  act  held  unconstitutional,  see  history, 
I  5  ante;  amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  72b. 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  602. 

See  Kerr's  Cyc.  C.  C.  P.  for  24  pars,  annotation. 

Code  Kectlon. — 62  C.  186,  187  (constmed) ;  62  C.  413.  415 
(cited);  67  C.  84,  7  P.  143  (cited);  72  C.  336,  340,  13  P.  880.  883 
(cited);  74  C.  199,  208,  16  P.  753  (cited);  74  C.  567,  568,  16  P. 
396  (construed);  88  C.  30,  35,  25  P.  1064,  1065  (cited);  32  P.  241. 
242  (word  "claim,"  how  applied);  121  C.  635,  639,  54  P.  148.  149 
(applied);  125  C.  857,  362,  58  P.  16  (construed);  131  C.  415.  416. 
417,  63  P.  838  (construed);  141  C.  13,  16.  74  P.  299  (cited);  148 
C.  476,  481,  74  P.  448,  79  P.  878,  879  (cited);  146  C.  191,  1S5.  79 
P.   878    (cited). 

Probate  Act  |  235. — 30  C.  106.  110  (cited);  37  C.  424,  426  (con- 
strued); 131  C.  415,  417  63  P.  838  (Identity  of  section  with  code 
provision). 

As  to  accounting  and  settlement  by  executors  and  adminls- 
trators,  see  2  Church's  New  Prohate  Law  and  Pmctlee,  1160. 
1197-1245. 

As  to  references  ordered  upon  agreement,  or  upon  motion, 
see  Kerr's  Cyc.  C.  C.  P.  ||  638,  645  and  notes. 
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Aa  to  suspension  of  powers  of  executor  for  waste,  embezzle- 
ment, or  mlsmanagrement  of  estate,  see  Kerr's  Cyc.  C.  C.  P. 
i§  1436  et  seq.  and  notes. 

§1637.  SETTLEMENT  OF  ACCOUNTS  TO  BE  CONCLU- 
SIYE,  WHEN  ANB  WHEN  NOT.  The  settlement  of  the 
account  and  the  allowance  thereof  by  the  court,  or  upon 
appeal,  is  conclusive  against  all  persons  in  any  way  interested 
in  the  estate,  saving,  however,  to  all  persons  laboring  under 
any  legal  disability,  their  right  to  move  for  cause  to  reopen 
and  examine  the  account,  or  to  proceed  by  action  against  the 
executor  or  administrator,  either  individually  or  upon,  his 
bond,  at  any  time  before  final  distribution;  and  in  any  action 
brought  by  any  such  person,  the  allowance  and  settlement  of 
the  account  is  prima  facie  evidence  of  its  correctness. 

Hlstoryi  Bnacted  March  11,  1872,  re-enactment  of  I  287  Pro- 
bate Act;  amended  ICarch  24,  1874,  Code  Amdts.  1878-4,  p.  372. 

See  'Kerr's  Cyc.  C.  C.  P.  fof  61  pars,  annotation. 

Code  aeetlon. — 53  C.  680,  685  (cited);  54  C.  254.  257  (applied); 
72  C.  S13,  315,  14  P.  20,  21  (construed);  72  C.  335,  340,  13  P.  880, 
883  (construed);  74  C.  199.  208.  15  P.  758  (cited);  80  C.  166.  170. 
Ti  P.  86.  87  (construed);  83  C.  290,  294,  23  P.  300.  301  (cited); 
87  C.  480.  482,  483,  25  P.  6S5,  686  (applied);  87  C.  480,  483,  25 
V.  685  (cited);  118  C.  379,  381.  50  P.  540  (cited);  119  C.  579.  582, 
51  P.  851  (cited);  128  C.  657,  669,  56  P.  633,  886  (construed  with 
ii  1635  ante);  12»  C.  384,  387.  62  P.  64  (construed);  131  C.  426. 
429,  63  P.   191,   195,  79  P.  878   (cited). 

Probate  Act  $237.-24  C.  90,  94  (construed);  30  C.  106,  111 
(cited);  36  C.  651,  654,  655  (construed  wltli  8  1697  post);  37  C. 
424.  426.  99  A.  D.  290  (construed);  54  C.  254,  257  (case  not  witliin 
saving  clause). 

As  to  accounting:  and  settlement  by  executors  and  adnxinis- 
trators.  see  2  Chnrch*M  New  Probate  l«aw  and  Practice,  1160, 
1197-1245. 

As  to  conclusiveness  of  settlement  of  account,  see  Kerr's 
(^yc.  C.  C.  P.  I  1688  and  note. 

§1698.  PBOOF  OF  NOTIC£  OF  SETTLEMENT  OF  AC- 
COUNTS. The  account  must  not  be  allowed  by  the  court  until 
it  is  first  proved  that  notice  has  been  given  as  required  by 
this  chapter,  and  the  decree  must  show  that  such  proof  was 

1189 


§  1643  CODE  OP  CIVIL  PROCBDURB.      [Pt.lll.Tit.XI. 

the  estate  is  insolvent,  no  greater  rate  of  interest  must  be 
paid  upon  any  debt,  from  the  time  of  the  first  publication  of 
notice  to  creditors,  than  is  allowed  by  law  on  judgments. 

History:  Bnacted  March  11,  1872,  re-enactment  of  (  289  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  S.  1901. 
Stats,  and  Amdts.  1900-1,  p.  229,  act  held  unconstitutional,  see 
history,  f6  ante;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  726,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  60S. 

See  Kerr's  Cyc.  C.  C.  P.  for  20  pars,  annotation. 

Code  iiectloii. — 52  C.  568,  577  (construed);  57  C.  447.  459 
(cited):  88  C.  644.  648,  26  P.  596  (construed);  32  P.  241,  242  <  re- 
ferred to):  117  C.  505.  506,  507,  49  P.  456  (applied);  120  C.  69S, 
701,  53  P.  357  (cited);  122  C.  462,  463,  55  P.  249  (construed):  124 
C.  229,  230,  73  A.  S.  40,  56  P.  1038  (construed);  131  C.  68.  71. 
82  A.  S.  330,  63  P.  170  (construed):  69  P.  856,  857  (cited  as  to 
classification  of  liabilities  against  estates);  138  C.  801,  304.  71 
P.  441  (cited);  145  C.  508.  509,  78  P.  1058  (construed  with  |  1562 
ante);  146  C.  191.  79  P.  878  (construed  with  SS  1644,  1645  post): 
146  C.  196,  201,  202.  79  P.  875  (classification  of  debts  of  estate — 
preference  to  mortgage  debts). 

Probate  Act  $230. — 26  C.  51,  66  (construed);  29  C.  359.  36R. 
380,  89  A.  D.  49   (construed). 

As  to  application  of  purchase  money  to  satisfaction  of  mort- 
gage or  lien,  see  ante  f  1569. 

As  to  community  property  and  what  it  is,  see  Kerr's  Cyc.  C.  C. 
S  164  and  note. 

As  to  encumbrances  on  estate  from  what  payable,  see  7  I* 
83. 

As  to  estates  of  intestates  chargeable  with  payment  of  its 
debts,  see  Kerr's  Cyc.  C.  C.  $  1358  and  note. 

As  to  family  allowance,  see  Kerr's  Cyc.  C.  C.  P.  H  1467.  1646 
and  notes. 

As  to  liability  of  decedent's  estate  for  funeral  expenses,  see 
33  L..  664. 

As  to  order  of  resort  to  estate  for  debts,  see  Kerr's  Cyc.  C.  C 
$fi  1359-1361  and  notes. 

As  to  payment  of  debts  of  estate,  see  *2  Chnrch*a  Ne^  Prol»ate 
Law  and  Practice,  1246.  1256-1272. 

As  to  priority  of  wages  in  case  of  death  of  employer,  see  ante 
f  1205. 

As  to  right  and  duty  of  burial  -In  general,  see  Kerr's  Cyc. 
C.  C.   S  655  and  note  pars.   2-24. 

Same — In  case  of  testamentary  disposition,  see  Kerr's  Cyo. 
C.  C.  I  666  and  not©  par.  4. 

As  to  separate  property  of  husband,  see  Kerr's  Cyc.  C.  C.  {163 
and  note. 
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As  to  separate  property  of  wife,  see  Kerr's  Cyc.  C.  C.  8  162 
and  note. 

As  to  the  order  of  resort  to  estate  for  debts,  see  Kerr's  Cyc. 
C.  C.  S  1359  and  note. 

§1W4.  INHERE  PBOPEBTT  INSUFFICIENT  TO  PAY 
M0BT6A6E.  The  preference  given  in  the  preceding  section 
to  a  mortgage  or  lien  only  extends  to  the  proceeds  of  the 
property  subject  to  the  mortgage  or  lien.  If  the  proceeds  of 
such  property  are  insufficient  to  pay  the  mortgage  or  lien,  the 
part  remaining  unsatisfied  must  be  classed  with  general  de- 
mands against  the  estate. 

Htatoryt  Enacted  March  11.  1872,  re-enactment  of  i  240  Pro- 
bate Act;  amended  by  Code  Commission.  Act  March  8.  1901. 
Stats,  and  Amdts.  1900-1,  p.  229.  act  held  unconstitutional,  see 
history.  S  5  ante;  amended  March  20,  1907.  Stats,  and  Amdts. 
1907.  p.  726.  Kerr's  Stats,  and  Amdts.  1906-7,  p.  503. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

146  C.  191,  79  ?.  878  (construed  with  fi  1643  ante  and  {  1646 
post);  146  C.  196,  200,  201  (rent  of  mortgraffed  property  not  part 
of  "proceeds"),  202  (second  clause  of  section  is  not  applicable 
until  there  has  been  a  sale),  79  P.  875. 

As  to  payment  of  debts  of  estate,  see  2  Church's  BTeiv  Probate 
f^tiw  and  Practice,  1246.  1266-1272. 

As  to  proceeds  of  property  mortg^agred,  see  ante  §  1569. 

§164^.  ESTATE  INSUFFICIENT,  A  DIYIBEND  TO  BE 
PAID.  If  the  estate  is  insufficient  to  pay  all  the  debts  of  any 
one  class,  each  creditor  must  be  paid  a  dividend  in  proportion 
to  his  claim;  and  no  creditor  of  any  one  class  shall  receive 
any  payment  until  all  those  of  the  preceding  class  are  fully 
paid. 

History  I  Enacted  March  11.  1872,  re-enactment  of  I  241  Pro- 
bate Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

Code  seetloa. — 67  C.  447,  469  (cited);  68  C.  387,  406  (cited): 
58  C.  457,  515  (construed  with  §1648  post);  61  C.  71,  72  (con- 
strued with  81648  post);  32  P.  241,  242  (word  "claim,"  how 
applied);  69  P.  856.  857  (quoted — ''dividends"  are  to  be  paid 
When):  146  C.  191,  79  P.  878  (construed  with  f§  1643.  1644  ante); 
146  C.  196,  201,  202,  79  P.  875  (cited — preference  by  virtue  of  this 
section). 
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Probate  Act  fi  241.— 26  C.  50,  66   (cited). 

As  to  payment  of  debts  of  estate,  see  2  Chnreh**  New  Probate 
Law  and  Praettce,  1246.  1256-1272. 

§  lft46.  FUNEBAL  EXPENSES  AND  EXPENSES  OF  LAST 
SICKNESS.  The  executor  or  administrator,  as  soon  as  he 
has  sufficient  funds  in  his  hands,  must  pay  the  funeral  ex- 
penses and  expenses  of  the  last  sickness,  and  the  allowance 
made  to  the  family  of  the  decedent.  He  may  retain  In  his 
hands  the  necessary  expenses  of  administration,  but  he  is  not 
obliged  to  pay  any  other  debt  or  any  legacy  until,  as  pre- 
scribed in  this  article,  the  payment  has  been  ordered  by  the 
court. 

HUrtoryi  Enacted  March  11.  1872,  Bubstantial  re-enactment 
of  i  242  Probate  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  15  pars,  annotation. 

Code  aeetlon. — 61  C.  71.  72  (construed  with  |  1646  ante,  ffi  1647. 
1648  post):  65  C.  378.  379.  4  P.  879  (construed);  88  C.  644.  647. 
26  P.  596  (construed):  112  C.  521,  527,  44  P.  808  (construed); 
116  C.  405.  409,  48  P.  622  (construed);  117  C.  505.  507.  49  P.  466 
(construed  with  I  1633  ante  and  I  1647  post);  119  C.  679.  681,  61  P. 
851  (construed);  120  C.  698.  701.  53  P.  357  (construed  with  refer- 
ence to  payment  of  funeral  expenses,  etc..  before  final  settle- 
ment); 152  C.  760.  764,  93  P.  1010  (province  of  probate  court  as 
to  presentation,  allowance,  and  payment  of  claims). 

Probate  Act  1242. — 37  C.  424,  428   (construed  with  1243). 

As  to  contribution  among  legatees,  see  ante  S  1564. 

As  o  funeral  expenses,  see  Kerr's  Cyc.  C.  C.  P.  i  1643  and  note 
pars.  4,  10. 

As  to  necessary  expense  of  administration,  see  Kerr's  Cyc. 
C.  C.  P.  i  1616  and  note. 

As  to  payment  of  debts  of  estate,  see  2  Church**  New  Probate 
Law  and  Practice,  1246,   1256>1272. 

As  to  payment  of  family  allowance,  see  Kerr's  Cyc.  C.  C.  P. 
{$  1464-1470  and  notes. 

As  to  payment  of  legacies,  see  Kerr's  Cyc.  C.  C.  P.  H  1651- 
1658  and  notes. 

As  to  petition  of  legacy  on  giving  bond,  see  Kerr's  Cyc.  C.  C. 
P.  S  1658. 

§1647.  ORDER  FOR  PAYMENT  OF  DEBTS  AITD  DIS- 
CHARUE  OF  EXECUTOR  OR  ADMINISTRATOR.    Upon  the 

settlement  of  the  account  of  the  executor  or  administrator, 
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provided  for  In  Bectlon  sixteen  hundred  and  tventy-eight,  the 
court  must  make  an  order  for  the  payment  of  the  debts,  as 
the  circumstances  of  the  estate  require.  If  there  are  not  sufB- 
eient  fnnds  in  the  hands  of  the  executor  or  administrator,  the 
court  must  specify  in  the  decree  the  sum  to  be  paid  to  each 
creditor.  If  the  whole  property  of  the  estate  is  exhausted 
by  such  payment  or  distribution,  such  account  must  be  con- 
sidered as  a  final  account,  and  the  executor  or  administrator 
is  entitled  to  his  discharge  on  producing  and  filing  the  neces- 
sary Touchers  and  proofs  showing  that  such  payments  haye 
been  made,  and  that  he  has  fully  complied  with  the  decree 
of  the  court 

Hlstorr>  Enacted  Bfarch  11,  1872,  subatantial  re-enactment 
of  1 248  Probate  Act  as  amended  May  20,  1861,  Stats.  1861, 
p.  648,  182;  amended  March  11,  1876,  Code  Amdts.  1875-6,  p.  104; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  229,  act  held  unconstitutional,  see  history,  {  5  ante; 
amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  727,  Kerr's 
Stats,  and  Amdts.  1906-7.  p.  508. 

See  Kf»rr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 

Code  auction. — 61  C.  71.  72  (construed  with  18  1645,  1646  ante, 
11648  post):  87  C.  480,  483.  25  P.  685,  686  (referred  to):  96  C. 
467,  475.  31  P.  554,  557  (cited):  32  P.  241.  242  (referred  to):  97 
C.  884,  887.  82  P.  454,  465  (cited):  106  C.  153,  155.  39  P.  523 
(referred  to):  109  C.  417.  423,  42  P.  139  (applied):  117  C.  505, 
508.  49  P.  456  (construed  with  18  1633,  1646  ante):  120  C.  698. 
701.  53  P.  357.  358  (cited):  143  C.  476,  480.  77  P.  443,  79  P.  878, 
879  (construed);  145  C.  344.  349,  78  P.  874  (construed):  1  C.  A. 
35,  38,  81  P.  663,  664   (construed). 

Probate  Act  I  24a.— 18  C.  422.  431  (construed):  26  C.  421.  431 
(construed  with  5  245  Prohate  Act):  30  C.  106.  Ill  (construed): 
37  C.  424,  428.  429,  99  A.  I>.  290  (construc^d  with  f  242  Probate 
Act);  55  C.  674.  682   (applied). 

As  to  final  settlement,  decree,  and  discharge,  see  Kerr's  Cyc. 
C.  C.  P.  181859-1361  and  notes. 

As  to  order  of  resort  to  the  state  for  debts,  see  Kerr's  Cyc. 
C.  C.  II 1869-1861  and  notes. 

As  to  payment  of  debts  of  estate,  see  2  Cbnreli*ii  New  Probate 
Law  asd  Practice.  1246,  1256-1272. 

As  to  settlement  of  accounts,  see  Kerr's  Cyc.  C.  C.  P.  $  1628 
and  note  par.  3  et  seq. 
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§  IMg.  PBOYISIOK  FOB  DISPUTED  AND  CONTnieElIT 
CLAIMS.  If  there  is  any  claim  not  due.  or  any  contingent  or 
disputed  claim  against  the  estate,  the  amount  thereof,  or  such 
part  of  the  same  as  the  holder  would  be  entitled  to  if  the 
claim  were  due,  established,  or  absolute,  must  be  paid  Into 
the  court,  and  there  remain,  to  be  paid  over  to  the  party 
when  he  becomes  entitled  thereto;  or.  if  he  fails  to  establish 
his  claim,  to  be  paid  over  or  distributed  as  the  circomatances 
of  the  estate  require.  If  any  creditor  whose  elafm  has  been 
allowed,  but  is  not  yet  due,  appears  and  assents  to  a  deduction 
therefrom  of  the  legal  interest  for  the  time  the  claim  has  yet 
to  run,  he  is  entitled  to  be  paid  accordingly.  The  pajrments 
provided  for  in  this  section  are  not  to  be  made  when  the 
estate  is  insolvent,  unless  a  pro  rata  distribution  is  ordered. 

HlatoiT*  Enacted  March  11,  1872,  substantial  re-enactment 
of  i  244  Probate  Act 

See  Kerr's  Cyc.  C  C.  P.  for  6  pars,  annotation. 

Code  section. — 55  C.  574,  582  (construed);  58  C.  387.  405  (cited); 
58  C.  457,  515  (construed  with  {  1645  ante);  61  C.  71,  72  (construed 
with  S  1645  ante) ;  67  C.  637,  640,  8  P.  497.  499  (cited) ;  96  C.  467.  468 
475,476.31  P.  554  (cited):  106  C.  153.  155.  39  P.  523  (referred  to); 
146  C.  191,  79  P.  878  (construed);  146  C.  196,  200,  79  P.  875  (con- 
tingent claims — section   contemplates   what). 

Probate  Act  §244.-18  C.  422.  429.  431  (construed);  55  C.  574. 
582   (purpose  of  section). 

As  to  payment  of  debts  of  estate,  see  2  Cliiircli*M  New  Probate 
Law  and  Practtce,  1246,  1256-1272. 

§1649.  AFTER  DECREE  FOR  PATMEKT  OF  DEBTS, 
EXECUTOR  PERSONALLY  LIABLE  TO  CREDITORS.  When 
a  decree  is  made  by  the  court  for  the  payment  of  creditors, 
the  executor  or  administrator  is  personally  liable  to  each 
creditor  for  his  allowed  claim,  or  the  dividend  thereon,  and 
execution  may  be  issued  on  such  decree,  as  upon  a  Judf^Bent 
in  the  court,  in  favor  of  each  creditor,  and  the  same  proceed- 
ing may  be  had  under  such  execution  as  under  execution  in 
other  cases.  The  executor  or  administrator  is  liable  therefor 
on  his  bond  to  each  creditor. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  |  246  Pro- 
bate Act;  amended  April  16,  1880.  Code  Amdts.  1880  (C.  C  P. 
pt),  p.   101. 
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See  "Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

Code  section. — 32  P.  241,  242  (word  "claim,"  how  applied);  123 
C.  331,  337,  55  P.  1015  (construed);  129  C.  384,  387,  62  P.  64  (con- 
strued with  11637  ante);  143  C.  476,  478,  77  P.  443,  79  P.  878, 
879  (construed). 

Prolate  Act  §246.-14  C.  130  (construed);  26  C.  421,  431.  432 
(construed  with  $  243  Probate  Act),  55  C.  574,  682  (purpose  of 
section). 

As  to  payment  of  debts  of  estate,  see  a  Ghareh'a  New  Probate 
Law  and  Praetlee,  1246,  1256-1272. 

i  1650.  CLAmS  NOT  INCLUDED  IN  ORDER  FOB  PAT- 
MENT  OF  DEBTS,  HOW  DISPOSED  OF.  When  the  accounts 
of  the  administrator  or  executor  have  been  settled,  and  an 
order  made  for  the  payment  of  debts  and  distribution  of  the 
estate,  no  creditor  whose  claim  was  not  included  in  the  order 
for  payment  has  any  right  to  call  upon  the  creditors  who  have 
been  paid,  or  upon  the  heirs,  devisees,  or  legatees  to  con- 
tribute to  the  payment  of  his  claim;  but  if  the  executor  or 
administrator  has  failed  to  give  the  notice  to  the  creditors,  as 
prescribed  in  section  fourteen  hundred  and  ninety-one,  such 
creditor  may  recover  on  the  bond  of  the  executor  or  admin- 
istrator the  amount  of  his  claim,  or  such  part  thereof  as  he 
would  have  been  entitled  to,  had  it  been  allowed.  This  sec- 
tion shall  not  apply  to  any  creditor  whose  claim  was  not  due 
ten  months  before  the  day  of  settlement,  or  whose  claim 
was  contingent  and  did  not  become  absolute  ten  months 
before  such  day. 

Hlstoryt  Enacted  March  11.  1872.  re-enactment  of  f  246  Pro- 
bate Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 
Code  nectloB. — 58  C.  457,  515    (construed  with  fifi  1651,  1661.  1669. 
1686,  1691  post);  96  C.  467,  475,  476,  31  P.  554,  556,  557  (cited). 

Probate  Aet  S  S46. — 65  C.  574,  5S2  (construed  with  f  244  Pro- 
bate Act — purpose  of  section). 

As  to  payment  of  debts  of  estate,  see  2  Choreh'ii  New  Probate 
Law  and  Practlee,  1246,  1256-1272. 

S  1651.  ORDER  FOR  PATME7CT  OF  LEGACIES  AKB  EX- 
TENSION  OF  TIME.  If  the  whole  of  the  debts  have  been 
paid  by  the  first  distribution,  the  court  must  direct  the  pay- 
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ment  of  legacies  and  the  distribatlon  of  the  estate  among  the 
heirs,  legatees,  or  other  persons  entitled,  as  provided  In  the 
next  chapter;  but  if  there  be  debts  remaining  unpaid,  or  if, 
for  other  reasons,  the  estate  be  not  in  a  proper  condition  to 
be  closed,  the  court  must  give  such  extension  of  time  as  may 
be  reasonable  for  a  final  settlement  of  the  estate. 

Hlstonrt  Enacted  March  11,  1872,  re-enactment  of  S  247  Pro- 
bate Act  as  amended  May  20.  1861.  Stats.  1861,  p.  648.  |  83. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

Code  Hectlon. — 55  C.  574,  582  (cited);  57  C.  446.  459  (cited): 
58  C.  457,  515  (construed  with  $  1650  ante,  1$  1661,  1669.  1686, 
1691  post):  96  C.  467,  476,  31  P.  654  (cited):  98  C.  603,  605 
(erroneously  cited  for  8  1661  wlilch  is  applied),  33  P.  451.  452 
(correct  citation):  109  C.  417,  423,  42  P.  139   (applied). 

Probate  Act  §247.-30  C.  106.  Ill  (cited);  55  C.  574,  582 
(cited). 

As  to  debts  to  estate  from  legatee,  see  7  Tj.  231. 

As  to  effect  of  assigrnment  of  legacy,  see  22  L.  444. 

As  to  payment  of  debts  of  estate,  see  2  Church'H  Nrw  Probate 
Law  and  Practice.  1246.  1256-1272. 

As  to  payment  of  legacies,  see  9  L.  244. 

Same — Upon  grlvlng  bonds. — See  Kerr's  Cyc.  C.  C.  P.  {  1658 
and  note. 

As  to  petition  for  payment  of  legacy  on  giving  bond,  see 
Kerr's  Cyc.  C.  C.  P.  (  1658  and  note. 

§  1652.    FINAL  ACCOUNT,  WH£N  TO  BE  MADE.    At  the 

time  designated  in  the  last  section,  or  sooner,  if  within  that 
time  all  the  property  of  the  estate  has  been  sold,  or  there  are 
sufficient  funds  in  his  hands  for  the  payment  of  all  the  debts 
due  by  the  estate,  and  the  estate  be  in  a  proper  condition  to 
be  closed,  the  executor  or  administrator  must  render  a  final 
account,  and  pray  a  settlement  of  his  administration. 

History t  Enacted  March  11,  1872,  re-enactment  of  |  248  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861.  p.  648,  f  84. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

109  C.  417.  423.  42  P.  139  (applied) :  122  C.  39,  45.  68  A.  S.  31. 
54  P.   878    (cited). 

As  to  payment  of  debts  of  estate,  see  2  Cburcb**  New  Probate 
Law  and  Practice,  1246,  1256-1272. 

As  to  rendering  accounts  at  the  expiration  of  term,  8e« 
Kerr's  Cyc.  C.  C.  P,  S  1628  and  note. 
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Aa  to  settlement  of  accounts,  when  and  when  not  conclusive, 
see  Kerr's  Cyc.  C.  C.  P.  8  1637  and  note. 

$  1«68.  NEQLECT  TO  RENDER  FINAL  ACCOUNT,  HOW 
TREATED.  If  he  neglects  to  render  his  account,  the  same 
proceedings  may  be  had  as  prescribed  in  this  chapter  in 
regard  to  the  first  account  to  be  rendered  by  him;  and  all 
the  provisions  of  this  chapter  relative  to  the  last-mentioned 
account,  and  the  notice  and  settlement  thereof,  apply  to  his 
account  presented  for  final  settlement. 

History  t  Enacted  March  11,  1872,  re-enactment  of  |  249  Pro- 
bate Act. 

Rrokate  Act  1249.-9  C.  616.  636  (cited);  30  C.  106.  Ill  (cited). 

As  to  payment  of  debts  of  estate,  see  2  Chnreh**  New  Probate 
L.aw  and  Praetice,  1246.  1256-1272. 

As  to  proceedings  to  force  an  account,  see  Kerr's  Cyc.  C.  C. 
P.  §1  1628-1630  and  notes. 

As  to  when  flnal  account  to  be  made,  see  Kerr's  Cyc.  C.  C.  P. 
f  1652  and  note. 
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made  to  the  satisfaction  of  the  court,  and  is  conclusive  evi- 
dence of  the  fact. 

Hiatoryt  Enacted  March  11,  1872,  re-enactment  of  I  238  Pro- 
bate Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

Code  liectlon. — 63  C.  620.  622  (construed);  72  C.  336.  340.  13  P. 
880  (construed);  74  g.  199.  208.  15  P.  763  (cited);  87  C.  480.  483, 
25  P.  685.  686  (cited);  116  C.  676,  680.  48  P.  709  (cited);  6  C.  A. 
197.  200,  91  P.  759  (kind  of  notice  required). 

Probate  Act  !  238.— 30  C.  106.  Ill    (cited). 

As  to  accountlngr  and  settlement  by  executors  and  adminis- 
trators, see  2  Charch*«  New  Probate  I^aw  and  Practlee,  1160, 
1197-1246. 

§16M.  EXECUTORS  OB  ADMINISTBATOBS,  IN  CASE 
OF  DEATH  OF,  PERSONAL  REFBESENTATIYE  TO  FBE- 
SEXT  ACCOUNT.  If  any  executor  or  administrator  dies,  his 
accounts  may  be  presented  by  his  personal  representatives 
n!^  to,  and  settled  by,  the  court  in  which  the  estate  of  which 
\  he  was  executor  or  administrator  is  being  administered,  and, 
upon  petition  of  the  successor  of  such  deceased  executor  or 
administrator,  such  court  may  compel  the  personal  represen- 
tatives of  such  deceased  executor  or  administrator  to  render 
an  account  of  the  administration  of  their  testator  or  intestate, 
and  must  settle  such  account  as  in  other  cases. 

Hlstoryi  Enacted  March  24,  1874,  Code  Amdts.  1878-4,  p.  878; 
amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1901,  p.  228,  act  held  unconstitutional,  see  history,  |  5 
ante;  repealed  March  18,  1906,  Stats,  and  Amdts.  1905,  p.  242; 
present  section  enacted  March  18,  1905,  Stats,  and  Amdts.  1906, 
p.   216. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 
104  C.  106,  111.  37  P.  876  (cited). 

As  to  accounting:  and  settlement  by  executors  and  adminis- 
trators,   see   2   Church*!!   Nevr   Probate   I^aw   and   Practice,    1160. 

1197-1245. 

As  to  account  of  deceased  administrator  or  guardian,  see  8 
A.  S.  684. 

As  to  executor  of  executor,  see  ante  S  1353. 

As  to  method  of  compelling  accountingr  of  deceased  adminis- 
trator, see  8  A.  S.  684. 
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§  1640.    HEARING  AFTER  PROOF  OF  SERYICE  [repealed]. 

Hlfltor^t  Bnacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  378; 
amended  JCpril  16,  1880,  Code  AmdtB.  1880  (C  C.  P.  pt),  p.  101; 
repealed  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  724,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  508. 

117  C.  505,  607,  49  P.  456   (applied). 

As  to  accounting  and  settlement  by  executors  and  adminis- 
trators, see  2  Clmreh's  Ne'W  Probate  Law  and  Practice,  1160, 
1197-1246. 


ARTICLE  III. 
THE  PAYMENT  OF  DEBTS  OP  THE  ESTATE. 

I  1643.     Order  in  which  debts  to  be  paid. 

f  1644.     Where  property  insufficient  to  pay  mortgragre. 

I  1645.     Estate  insufficient,  a  dividend  to  be  paid. 

8  1646.     Funeral  expenses  and  expenses  of  last  sickness. 

f  1647.  Order  for  payment  of  debts  and  dischargre  of  execu- 
tor or  administrator. 

S  1648.     Provision  for  disputed  and  contingrent  claims. 

f  1649.  After  decree  for  payment  of  debts,  executor  personally 
liable  to  creditors. 

I  1660.  Claims  not  included  in  order  for  payment  of  debts,  how 
disposed  of. 

S  1661.     Order  for  payment  of  legacies  and  extension  of  time. 

I  1652.     Final  account,  when  to  be  made. 

1 1653.     Negrlect  to  render  final  account,  how  treated. 

{I164S.  ORDER  IN  WHICH  DEBT  TO  BE  PAID.  The  debts 
of  the  estate,  subject  to  the  provisions  of  section  twelve  hun- 
dred and  five,  must  be  paid  in  the  following  order: 

1.  Funeral  expenses; 

2.  The  expenses  of  the  last  sickness; 

3.  Debts  having  preference  by  the  laws  of  the  United 
States ; 

4.  Judgments  rendered  against  the  decedent  In  his  lifetime, 
and  mortgages  and  other  liens  in  the  order  of  their  date; 

5.  All  other  demands  against  the  estate. 

If  a  debt  is  payable  in  a  particular  kind  of  money  or  cur- 
rency, it  must  be  paid  only  in  such  money  or  currency.    If 
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the  estate  is  insolvent,  no  greater  rate  of  interest  mast  be 
paid  upon  any  debt,  from  the  time  of  the  first  publication  of 
notice  to  creditors,  than  is  allowed  by  law  on  judi^ents. 

HUtoryt  Enacted  March  11,  1872,  re-enactment  of  I  239  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901. 
Stats,  and  Amdts.  1900-1,  p.  229,  act  held  unconstitutional,  see 
history,  §  5  ante;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  726,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  608. 

See  Kerr's  Cyc.  C.  C.  P.  for  20  pars,  annotation. 

Code  nectlon. — 52  C.  568,  577  (construed);  57  C.  447.  459 
(cited):  88  C.  644.  648,  26  P.  596  (construed):  32  P.  241,  242  (re- 
ferred to);  117  C.  505,  506,  507,  49  P.  456  (applied);  120  C.  698. 
701,  53  P.  357  (cited):  122  C.  462,  463,  55  P.  249  (construed):  124 
C.  229,  230,  73  A.  S.  40,  56  P.  1038  (construed);  131  C.  68,  71. 
82  A.  S.  330,  63  P.  170  (construed);  69  P.  856,  857  (cited  as  to 
classification  of  liabilities  against  estates);  138  C.  301.  304.  71 
P.  441  (cited);  145  C.  508.  509,  78  P.  1058  (construed  with  |  1562 
ante);  146  C.  191.  79  P.  878  (construed  with  S|  1644,  1645  posti: 
146  C.  196,  201,  202.  79  P.  875  (classification  of  debts  of  estate — 
preference  to  mortgage  debts). 

Probate  Act  §239. — 26  C.  51,  66  (construed);  29  C.  359,  368. 
380,  89  A.  D.  49   (construed). 

As  to  application  of  purchase  money  to  satisfaction  of  mort- 
gage or  Hen,  see  ante  §  1569. 

As  to  community  property  and  what  it  is,  see  Kerr's  Cyc.  C.  C 
§  164  and  note. 

As  to  encumbrances  on  estate  from  what  payable,  see  7  I* 
33. 

As  to  estates  of  intestates  chargeable  with  payment  of  its 
debts,  see  Kerr's  Cyc.  C.  C.  S  1358  and  note. 

As  to  family  allowance,  see  Kerr's  Cyc.  C.  C.  P.  111467.  1646 
and  notes. 

As  to  liability  of  decedent's  estate  for  funeral  expenses,  see 
33  L.  664. 

As  to  order  of  resort  to  estate  for  debts,  see  Kerr's  Cyc.  C.  C. 
if  1359-1361  and  notes. 

As  to  payment  of  debts  of  e.state,  sec  2  Church**  New  Probate 
t,BW  and  Practice,  1246.  1256-1272. 

As  to  priority  of  wages  in  case  of  death  of  employer,  see  ante 
I  1205. 

As  to  right  and  duty  of  burial — In  gen<ral,  see  Kerr's  Cyc. 
C.  C.  i  655  and  note  pars.   2-24. 

Same — In  case  of  testamentary  disposition,  see  Kerr's  Cyc. 
C.  C.  fi  666  and  note  par.  4. 

As  to  separate  property  of  husband,  see  Kerr's  Cyc  C.  C.  {163 
and  note. 
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As  to  separate  property  of  wife,  see  Kerr's  Cyc.  C.  C.  S  162 
and  note. 

As  to  the  order  of  resort  to  estate  for  debts,  see  Kerr's  Cyc. 
C.  C.  1 1369  and  note. 

§1644.  INHERE  PBOFEBTT  INSUFFICIENT  TO  PAT 
MORTGAGE.  The  preference  given  In  the  preceding  section 
to  a  mortgage  or  lien  only  extends  to  the  proceeds  of  the 
property  subject  to  the  mortgage  or  lien.  If  the  proceeds  of 
such  property  are  insufficient  to  pay  the  mortgage  or  lien,  the 
part  remaining  unsatisfied  must  be  classed  with  general  de- 
mands against  the  estate. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  I  240  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
State,  and  Amdts.  1900-1,  p.  229,  act  held  unconstitutional,  see 
history.  1 6  ante;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  726,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  508. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

146  C.  191,  79  ?.  878  (construed  with  {1643  ante  and  {1646 
post);  146  C.  196,  200,  201  (rent  of  mortgragred  property  not  part 
of  "proceeds"),  202  (second  clause  of  section  is  not  applicable 
until  there  has  been  a  sale),  79  P.  875. 

As  to  payment  of  debts  of  estate,  see  2  Charch*ii  New  Probate 
Law  and  Practlee,  1246,  1266-1272. 

As  to  proceeds  of  property  mortt^agred,  see  ante  {  1569. 

§1645.  ESTATE  INSUFFICIENT,  A  DITIDEND  TO  BE 
PAID.  If  the  estate  is  insufDcient  to  pay  all  the  debts  of  any 
one  class,  each  creditor  must  be  paid  a  dividend  in  proportion 
to  his  claim;  and  no  creditor  of  any  one  class  shall  receive 
any  payment  until  all  those  of  the  preceding  class  are  fully 
paid. 

Htotoryi  Enacted  March  11,  1872,  re-enactment  of  {  241  Pro- 
bate Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

Code  iieetloB.^57  C.  447.  459  (cited);  58  C.  387,  405  (cited); 
58  C.  457,  515  (construed  with  5  1648  post);  61  C.  71,  72  (con- 
strued with  {1648  post);  32  P.  241,  242  (word  *'claim,"  how 
applied);  69  P.  856,  857  (quoted — "dividends"  are  to  be  paid 
when);  146  C.  191,  79  P.  878  (construed  with  ||  1643.  1644  ante); 
146  C.  196,  201.  202,  79  P.  875  (cited — preference  by  virtue  of  this 
section). 
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Probate  A«t  I  241.— 26  C.  50.  66   (cited). 

As  to  payment  of  debts  of  estate,  see  2  Char«h*s  New  Probat* 
Law  and  Practice,  1246.  1256-1272. 

§  1646.  FUNERAL  EXPENSES  AND  EXPENSES  OF  LAST 
SICKNESS.  The  executor  or  administrator,  as  soon  as  hie 
has  sufficient  funds  in  his  hands,  must  pay  the  funeral  ex- 
penses and  expenses  of  the  last  sickness,  and  the  allowance 
made  to  the  family  of  the  decedent.  He  may  retain  in  his 
hands  the  necessary  expenses  of  administration,  hut  he  is  not 
obliged  to  pay  any  other  debt  or  any  legacy  until,  as  pre- 
scribed in  this  article,  the  payment  has  been  ordered  by  the 
court. 

Hlatorys  Enacted  March  11.  1872,  substantial  re-anactmant 
of  i  242  Probate  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  15  pars,  annotation. 

Code  Hcctlon. — 61  C.  71,  72  (construed  with  |  1646  ante.  |§  1647. 
1648  post);  66  C.  378.  379.  4  P.  879  (construed);  88  C.  644.  647. 
26  P.  696  (construed);  112  C.  521,  527,  44  P.  808  (construed); 
116  C.  406,  409.  48  P.  622  (construed);  117  C.  605.  607.  49  P.  456 
(construed  with  S  1633  ante  and  S  1647  post);  119  C.  679.  581.  51  P. 
861  (construed):  120  C.  698,  701,  53  P.  357  (construed  with  refer- 
ence to  payment  of  funeral  expenses,  etc..  before  final  settle- 
ment); 162  C.  760.  764,  93  P.  1010  (province  of  probate  court  as 
to  presentation,  allowance,  and  payment  of  claims). 

Probate  Act  I  242 37  C.  424.  428   (construed  With  |  243). 

As  to  contribution  among  legatees,  see  ante  S  1564. 

As  o  funeral  expenses,  see  Kerr's  Cyc.  C.  C.  P.  I  1643  and  note 
par.s.  4.   10. 

As  to  necessary  expense  of  administration,  see  Kerr's  Cyc. 
C.  C.  P.  i  1616  and  note. 

As  to  payment  of  debts  of  estate,  see  2  Churcb**  New  Probate 
Law  and  Practice,  1246.   1256-1272. 

As  to  payment  of  family  allowance,  see  Kerr's  Cyc.  C.  C.  P. 
H  1464-1470  and  notes. 

As  to  payment  of  lepracies,  see  Kerr's  Cyc.  C.  C.  P.  If  1651- 
1658  and  notes. 

As  to  petition  of  legacy  on  giving  bond,  see  Kerr's  Cyc.  C.  C. 
P.  $1658. 

§1647.  ORDER  FOR  PAYMENT  OF  DEBTS  AND  DIS- 
CHARGE  OF  EXECUTOR  OR  ADMINISTRATOR.  Upon  the 
settlement  of  the  account  of  the  executor  or  administrator, 

1194 


ch.X,artJII.]      PAYMENT   OF   DEBTS— ORDER.  S  1647 

provided  for  in  BecUon  sixteen  hundred  and  twenty-eight,  the 
court  must  make  an  order  for  the  payment  of  the  debts,  as 
the  circumstances  of  the  estate  require.  If  there  are  not  suffi- 
cient funds  in  the  hands  of  the  executor  or  administrator,  the 
court  must  specify  in  the  decree  the  sum  to  be  paid  to  each 
creditor.  If  the  whole  property  of  the  estate  is  exhausted 
by  such  payment  or  distribution,  such  account  must  be  con- 
sidered as  a  final  account,  and  the  executor  or  administrator 
is  entitled  to  his  discharge  on  producing  and  filing  the  neces- 
sary vouchers  and  proofs  showing  that  such  payments  haye 
been  made,  and  that  he  has  fully  complied  with  the  decree 
of  the  court. 

Hlatoryi  Enacted  liCarch  11,  1872,  substantial  re-enactment 
of  1 24Z  Probate  Act  as  amended  May  20,  1861,  Stats.  1861, 
p.  648,  182;  amended  March  11.  1876,  Code  Amdts.  1875-6,  p.  104; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  229,  act  held  unconstitutional,  see  history,  f  5  ante; 
amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  727,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  603. 

See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 

Code  aection. — 61  C.  71.  72  (construed  with  H  1645,  1646  ante. 
J  1648  post):  87  C.  480.  483.  25  P.  685,  686  (referred  to):  96  C. 
467.  475.  31  P.  554.  557  (cited);  32  P.  241.  242  (referred  to);  97 
C.  384.  387,  82  P.  454,  455  (cited):  106  C.  153.  155.  39  P.  523 
(referred  to):  109  C.  417.  423.  42  P.  139  (applied):  117  C.  505, 
508,  49  P.  456  (construed  with  $11633,  1646  ante):  120  C.  698. 
701.  53  P.  357.  358  (cited):  143  C.  476.  480,  77  P.  443.  79  P.  878. 
879  (construed):  145  C.  344,  349,  78  P.  874  (construed):  1  C.  A. 
35,  38.  81  P.  663,  664   (construed). 

Probate  Act  1 243.— 18  C.  422.  431  (construed):  26  C.  421.  431 
(construed  with  8  245  Probate  Act):  30  C.  106.  Ill  (construed): 
37  C.  424,  428,  429,  99  A.  D.  290  (construed  with  {  242  Probate 
Act);  55  C.  574,  582   (applied). 

As  to  final  settlement,  decree,  and  dlsrhari^e.  see  Kerr's  Cyc. 
C.  C.  P.  li  1859-1361  and  notes. 

As  to  order  of  resort  to  the  state  for  debts,  see  Kerr's  Cyc. 
C.  C.  SI  1369-1861  and  notes. 

As  to  payment  of  debts  of  estate,  see  2  Chnrch'n  New  Probate 
L.aw  aad  Practice.  1246.   1256-1272. 

As  to  settlement  of  accounts,  see  Kerr's  Cyc.  C  C.  P.  f  1628 
and  note  par.  3  et  seq. 
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§  IMS.  PROTISION  FOB  DISPUTED  AWD  CONTIlfeENT 
CLAIMS.  If  there  is  any  claim  not  due,  or  any  contingent  or 
disputed  claim  against  the  estate,  the  amount  thereof,  or  such 
part  of  the  same  as  the  holder  would  be  entitled  to  If  the 
claim  were  due,  established,  or  absolute,  must  be  paid  Into 
the  court,  and  there  remain,  to  be  paid  over  to  the  party 
when  he  becomes  entitled  thereto;  or,  if  he  fails  to  establish 
his  claim,  to  be  paid  over  or  distributed  as  the  circumstances 
of  the  estate  require.  If  any  creditor  whose  elafm  has  been 
allowed,  but  is  not  yet  due,  appears  and  assents  to  a  deduction 
therefrom  of  the  legal  interest  for  the  time  the  claim  has  yet 
to  run,  he  is  entitled  to  be  paid  accordingly.  The  payments 
provided  for  in  this  section  are  not  to  be  made  when  the 
estate  is  Insolvent,  unless  a  pro  rata  distribution  is  ordered. 

MimtoTj*  Enacted  March  11,  1872,  substantial  re-enactment 
of  I  244  Probate  Act 

Soe  Kerr'B  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

Code  iiection. — 55  C.  574,  582  (construed):  58  C.  387.  405  (cited); 
58  C.  457,  515  (construed  with  S  1645  ante);  61  C.  71,  72  (construed 
with  S  1645  ante) ;  67  C.  637,  640,  8  P.  497,  499  (cited) ;  96  C.  467.  468 
475,476,  31  P.  554  (cited) ;  106  C.  153,  155.  39  P.  523  (referred  to): 
146  C.  191,  79  P.  878  (construed);  146  C.  196,  200,  79  P.  875  (con- 
tingent claims — ^section   contemplates   what). 

Probote  Act  $244.-18  C.  422,  429,  431  (construed);  55  C.  574. 
582    (purpose  of  section). 

As  to  payment  of  debts  of  estate,  see  2  Chnrcb**  New  Probate 
Law  and  Practice,  1246,  1256-1272. 

§1649.  AFTEB  DEGREE  FOR  PAYMENT  OF  DEBTS, 
EXECUTOR  PERSONALLY  LIABLE  TO  CREDITORS.    When 

a  decree  is  made  by  the  court  for  the  payment  of  creditors, 
the  executor  or  administrator  is  personally  liable  to  each 
creditor  for  his  allowed  claim,  or  the  dividend  thereon,  and 
execution  may  be  Issued  on  such  decree,  as  upon  a  Judgment 
in  the  court,  in  favor  of  each  creditor,  and  the  same  proceed- 
ing may  be  had  under  such  execution  as  under  execution  In 
other  cases.  The  executor  or  administrator  is  liable  therefor 
on  his  bond  to  each  creditor. 

Htatoryi  Enacted  March  11,  1872,  re-enactment  of  |  245  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C  C.  P. 
^t).  p.   101. 
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See  'Kerr's  Oyc.  C.  C  P.  (or  10  pars,  annotation. 

Code  section. — 32  P.  241.  242  (word  "claim."  how  applied);  123 
C.  331.  337,  55  P.  1015  (construed);  129  C.  384,  387.  62  P.  64  (con- 
strued with  11637  ante);  143  C.  476.  478,  77  P.  443.  79  P.  878. 
879  (construed). 

Probate  Act  |245.~>14  C.  130  (construed);  26  C.  421.  431,  432 
(construed  with  9  243  Probate  Act),  55  C.  574,  582  (purpose  of 
section). 

As  to  payment  of  debts  df  estate,  see  a  Ghureh'a  New  Probate 
Law  aad  Practtee,  1246,  1256-1272. 

§  1650.  CLAIMS  NOT  INCLUDED  IN  OBDEB  FOR  PAY- 
MENT OF  DEBTS,  HOW  DISPOSED  OF.  When  the  accounts 
of  the  administrator  or  executor  have  heen  settled,  and  an 
order  made  for  the  payment  of  debts  and  distribution  of  the 
estate,  no  creditor  whose  claim  was  not  included  in  the  order 
for  payment  has  any  right  to  call  upon  the  creditors  who  have 
been  paid,  or  upon  the  heirs,  devisees,  or  legatees  to  con- 
tribute to  the  payment  of  his  claim;  but  if  the  executor  or 
administrator  has  failed  to  give  the  notice  to  the  creditors,  as 
prescribed  in  section  fourteen  hundred  and  ninety-one,  such 
creditor  may  recover  on  the  bond  of  the  executor  or  admin- 
istrator the  amount  of  his  claim,  or  such  part  thereof  as  he 
would  have  been  entitled  to,  had  it  been  allowed.  This  sec- 
tion shall  not  apply  to  any  creditor  whose  claim  was  not  due 
ten  months  before  the  day  of  settlement,  or  whose  claim 
was  contingent  and  did  not  become  absolute  ten  months 
before  such  day. 

Htstoryt  Enacted  March  11,  1872,  re-enactment  of  8  246  Pro- 
bate Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 
Code  neetloB. — 58  C.  457.   515    (construed  with  M  1651,1661,  1669, 
1686,  1691  post);  96  C.  467,  475.  476,  .11  P.  554,  556,  557   (cited). 

Probate  Art  8  246. — 55  C.  574,  582  (construed  with  S  244  Pro- 
bate Act — purpose  of  section). 

As  to  payment  of  debts  of  estate,  see  2  Gharch'n  New  Probate 
I^aw  and  Practice,  1246,  1256-1272. 

f  1651.  OBBEB  FOB  PAYMENT  OF  LEGACIES  AND  EX- 
TENSION  OF  TIME.  If  the  whole  of  the  dehts  have  been 
paid  hy  the  first  distribution,  the  court  must  direct  the  pay- 
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ment  of  legacies  and  the  distribution  of  the  estate  among  the 
heirs,  legatees,  or  other  persons  entitled,  as  provided  in  the 
next  chapter;  but  if  there  be  debts  remaining  unpaid,  or  if, 
for  other  reasons,  the  estate  be  not  in  a  proper  condition  to 
be  closed,  the  court  must  give  such  extension  of  time  as  may 
be  reasonable  for  a  final  settlement  of  the  estate. 

Hlatoryi  Enacted  March  11,  1872,  re*enacttnent  of  f  247  Pro- 
hate  Act  as  amended  May  20,  1861.  Stats.  1861.  p.  648.  il  83. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

Code  nection.— 55  C.  574.  582  (cited);  57  C.  446,  459  (cited): 
58  C.  457,  515  (construed  with  «  1650  ante,  18  1661,  1669,  1686. 
1691  post):  96  C.  467,  476,  31  P.  654  (cited):  98  C.  608.  605 
(erroneously  cited  for  {  1561  which  is  applied).  33  P.  451.  452 
(correct  citation);   109  C.   417,  423,  42  P.  139   (applied). 

Probate  Act  1 247. — 30  C.  106,  111  (cited);  55  C.  574.  582 
(cited). 

As  to  debts  to  estate  from  legatee,  see  7  L..  231. 

As  to  effect  of  assigrnment  of  legacy,  see  22  L.  444. 

As  to  payment  of  debts  of  estate,  see  2  Cliiireb*a  Ne'er  Probate 
Lair  and  Practice.  1246,  1256<1272. 

As  to  payment  of  legacies,  see  9  L.  244. 

Same — Upon  giving  bonds. — See  Kerr's  Cyc.  C.  C.  P.  I  1658 
and  note. 

As  to  petition  for  payment  of  legacy  on  erivingr  bond,  see 
Kerr's  Cyc.  C.  C.  P.  i  1668  and  note. 

S  1652.    FINAL  ACCOUNT,  WHEN  TO  BE  MADE.    At  the 

time  designated  in  the  last  section,  or  sooner,  if  within  that 
time  all  the  property  of  the  estate  has  been  sold,  or  there  are 
sufficient  funds  in  his  hands  for  the  payment  of  all  the  debts 
due  by  the  estate,  and  the  estate  be  in  a  proper  condition  to 
be  closed,  the  executor  or  administrator  must  render  a  final 
account,  and  pray  a  settlement  of  his  administration. 

Hintoryt  Enacted  Marcb  11,  1872,  re-enactment  of  S  248  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  648.  184. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

109  C.  417,  423.  42  P.  139  (applied):  122  C.  39.  45,  68  A.  S.  31. 
54   P.   878    (cited). 

As  to  payment  of  debts  of  estate,  see  2  Charcb*s  New  Probate 
Law  and  Practloe,  1246.  1256-1272. 

As  to  rendering  accounts  at  the  expiration  of  term,  see 
Kerr's  Cyc.  C.  C.  P.  {  1628  and  note. 
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As  to  settlement  of  accounts,  when  and  when  not  conclusive, 
see  Kerr's  Cyc.  C.  C.  P.  §  1637  and  note. 

§  16&S.  NEGLECT  TO  BENDER  FINAL  ACCOUNT,  HOW 
TBEATED.  If  he  neglects  to  render  his  account,  the  same 
proceedings  may  be  had  as  prescribed  in  this  chapter  in 
regard  to  the  first  account  to  be  rendered  by  him;  and  all 
the  provisions  of  this  chapter  relative  to  the  last-mentioned 
account,  and  the  notice  and  settlement  thereof,  apply  to  his 
account  presented  for  final  settlement. 

Hlatoryt  Enacted  March  11,  1872,  re-enactment  of  |  249  Pro- 
hate  Act. 

Rrobate  Act  §249. — 9  C.  616,  636  (cited);  30  C.  106,  111   (cited). 

As  to  payment  of  debts  of  estate,  see  2  Churcli'M  New  Probate 
Law  and  Practice,  1246.  1256-1272. 

As  to  proceedings  to  force  an  account,  see  Kerr's  Cyc.  C.  C. 
P.  SS  1628-1630  and  notes. 

As  to  when  final  account  to  be  made,  see  Kerr's  Cyc.  C.  C.  P. 
i  1652  and  note. 
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CHAPTER   XI. 


Artlcl«  L     Partial     Diatrlbutlon     Prior     to     Pinal     Settlen 
II 1GS«-It$t. 
XL     Distribution  on  Final  Settlematit,  f|  1GS1-1ST0. 
UL     Distribution  and  Partition,  |1 1STG-1S8S. 
IV.     Ag-entH  for  Absent  Interested  Parties.     Dlschara 
Executor    or   Administrator.    HltSl-ISSS. 
V.     AroountB   of   Trustees.      Distribution.   1|  lt$9-lTi 

ARTICLE    I. 

PARTIAL    DISTRIBUTION    PRIOR    TO    FINAL   BBTTLEMl 

1 1SS8.  Payment  of  leKBClea  upon  fflvlnf*  bonds. 

I  1S59.  Notice  Of  application  for  ISKaclea. 

I  16S0.  Executor  or  ottiar  parson  may  resist  application. 

I  1161.  Decree  prayed  for  to  be  Ki*anted,  mhen. 

I  1S6S.  Order  for  payment  o(  bond,  and  suit  thereon. 

I  1663.  After  one  year   from   Issuance   of  letters   testunen 
petition  may  be  died  tor  distribution  (rep«al«d). 

i  IKS.    PAYMENT  OF  LEGACIES  nPON  0IVIN6  BOI 

!f.  At  any  time  after  the  lapse  of  four  moDtbs  from  tlie  Isanln 
^  letters  teatamentaiT  or  of  administration,  nny  heir,  devi 
or  legatee  may  present  his  petition  to  the  court  for 
legacy  or  share  of  the  estate  to  which  he  Is  entitled,  or 
portion  thereof,  to  ba  given  to  him  upon  bU  giving  twndB,  ^ 
security,  for  the  payment  of  hie  proportion  of  the  debts  of 
estate. 

Hlstorri  Enacted  March  II,  ISTt,  re-enactment  of  |  ISO  1 
bate  Act  a*  amended  May  20.  1861,  Stats.  1811,  p.  848.  I 
amended  by  Code  CommlBslon.  Act  March  8,  1901,  Stata. 
Amdts.  1*00-1,  p.  229,  act  held  unconstitutional,  see  hist 
I  5  ante:  amended  March  23,  1907,  Stats,  and  Amdts.  1907.  p. 
Kerr's  Stats,  and  Amdts.  1906-7.  p.  804. 

See  Kflrr's  Cyc.  C.  C.  P.  for  IT  pars,  annotation. 
Codr  M>«tl«>. — 6T  C.  447,  453   (cilfit):  63  C.   10$.   107   (appll 
65  C.  378.  3S0,  4  P.  379  Icunslrucd) :  74  C.  311.  312.  15  P.  817. 
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(construed  with  i  1669  post);  81  C.  408.  437,  21  P.  976,  977,  22  P. 
742,  1028.  6  L.  594  (applied);  23  P.  321,  322  (erroneously  cited 
for  11663):  105  C.  368,  371,  38  P.  954  (construed  with  ||  1659. 
1660,  1661.  1662,  1663  post);  107  C.  587,  594,  40  P.  810  (construed 
with  S91452,  1453  ante,  |  1665  post);  110  C.  556.  561  42  P.  1082 
(referred  to);  115  C.  634,  639,  47  P.  700  (construed);  119  C.  406. 
408,  51  P.  629  (applied);  121  C.  125,  127,  63  P.  439  (construed 
with  Si  1659,  1660,  1661,  1662,  1663  post):  121  C.  391,  398.  394. 
53  P.  810  (applied);  122  C.  528,  530,  531.  55  P.  328  (cited);  132 
C.  523,  564,  60  P.  442,  64  P.  1000  (cited);  133  C.  655,  658,  66  P. 
15  (cited);  148  C.  64,  66,  82  P.  671  (risrht  to  apply  for  distribu- 
tion exists  when);  1  C.  A.  104.  lOC.  81  P.  658  (an»»wance  of  par- 
tial distribution). 

Probate  Act  |2S0.— 14  C.  108,  112  (cited);  31  C.  595,  C18  (eon- 
strued  with  J  257  Probate  Act). 

As  to  abatement  between  legracles,  see  Kerr's  Cyc.  C.  C 
19  1861.   1862  and  notes. 

As  to  abatement  of  legacies,  see  8  A.  S.  720-726. 

As  to  annuities,  see  Kerr's  Cyc.  C.  C.  8  1357  and  note. 

As  to  contribution  among:  leK&tees,  sec  ante  i  1564. 

As  to  demonstrative  legacies  defined,  see  8  A.  S.  721,  2  W. 
&  P.  1980. 

As  to  designation  of  legacies,  see  Kerr's  Cyc.  C.  C.  S  1357 
and    note. 

As-  to  general  legacies  defined,  see  8  A.  S.  721;  4  W.  A  P. 
8071-3073. 

As  to  identification  of  legatees  by  extrinsic  evidence,  see 
50   A.   S.   281. 

As  to  lapsed  legacies  falling  into  residuum,  see  48  A.  8. 
197,    198. 

As  to  legacy  from  surety  to  co-surety,  and  effect  of  assign- 
ment of  legacy,  see  22  L.   444. 

That  legacy  need  not  be  paid  until  court  order.s,  see  ante 
{  1646. 

As  to  liability  of  legatees  for  debts  of  testator,  see  Kerr's 
Cyc.  C.  C.  P.  §11563.  1564,  1650  and  notes;  also  Kerr's  Cyc. 
C.  C.  S  1377  and  note. 

As  to  nature  and  designation  of  legacies,  see  Kerr's  Cyc.  C. 
C.   8  1357  and  note. 

As  to  non-abatement  of  legacies  when  valuable  considera- 
tion paid,  see  8  A.  S.  725. 

As  to  order  for  payment  of  legacies,  see  Kerr's  Cyc.  C.  C. 
P.  88  1646,   1651  and  notes. 

As  to  partial  distribution,  see  Kerr's  Cyc.  C.  C.  P.  8  1661 
and  note;  also  2  Churcli's  New  Probate  Law  and  Practice,  1273, 
1286-1294. 

As  to  payment  of  legacies  by  executors,  see  8  A.  a.  722;  78 
A.   S.    206-207. 

Kerr's  C.  C.  P.— 76  1201 
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Ab  to  payment  of  legrftcles,  Interest  on  legracy,  etc.,  see  9 
L.    244. 

As  to  petition  of  leg-atee  after  one  year.  Bee  Kerr's  Cyc.  C. 
C.   P.   S  1663  and   note. 

As  to  presumption  of  payment  of  legacies,  see  18  A.  S.  883. 

As  to  property  resorted  to  for  payment  of  legacies,  see 
Kerr's  Cyc.   C.   C.    S  1360  and  note. 

As  to  residuary  legacies,  defined,  see  8  A.  S.  722. 

As  to  .satisfaction  of  legacies,  see  Kerr's  Cyc.  C.  C.  f  1367 
and    note. 

As  to  specific  devises  and  legacies,  see  Kerr's  Cyc.  C.  C. 
fi  1363   and   note. 

As  to  .specific  legacies  defined,  see  8  A.  S.  720. 

As  to  specific  legacies  for  life  only,  see  Kerr*a  Pocket  C.  C. 
i  1365. 

As  to  when  legacies  due,  see  Kerr's  Cyc.  C.  C.  f  1368  and  note. 

As  to  when  legacies  are  vested,  and  when  contingent,  see 
10    A.    S.    471-479. 

§  1659.  NOTICE  OF  APPLICATION  FOB  LE€^ACI£&  No- 
tice of  the  application  must  be  given  to  the  executor  or 
administrator,  personally,  and  to  all  persons  Interested  in 
the  estate,  in  the  same  manner  that  notice  is  required  to  be 
given  of  the  settlement  of  the  account  of  an  executor  or 
administrator. 

History s  Enacted  March  11,  1872,  re-enactment  of  |  261  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  648,  I  86. 

63  C.  106,  107  (applied);  81  C.  408.  437,  21  P.  976.  977,  22 
P.  742,  1028,  6  L.  594  (applied);  105  C.  368,  371,  38  P.  954  (con- 
strued with  §1658  ante  and  8§  1660.  1661,  1662,  1663  post);  110 
C.  656.  561,  42  P.  1082  (applied):  121  C.  125,  127,  5S  P.  429  (con- 
.strued  with  9  1658  ante  and  ||  1660,  1661,  1662,  1663  post);  148 
C.  64,  66,  82  P.   671   (indispensabllity  of  bond). 

As  to  notice  of  settlement  of  any  account,  see  ante  §1633. 

As  to  partial  distribution,  see  2  Cliurcirn  New  Probate  loiir 
and  Practice,  1273,    1286-1294. 

§1660.  EXECUTOR  OB  OTHER  PERSON  MIT  RESIST 
APPLICATION.  The  executor  or  administrator,  or  any  per- 
son interested  in  the  estate,  may  appear  at  the  time  named 

and  resist  the  application. 

Htntoryi  Enacted  March  11.  1872,  re-enactment  of  f  252  Pro- 
bate Act;  amended  March  23,  1907,  Stats,  and  Aradts.  1907. 
p.  991,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  504. 
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See  Kerr's  Cyc.  C.  C.  P.  for    2  pars,  annotation. 

63  C.  106,  107  (applied);  105  C.'368,  371,  38  P.  954  (construed 
with  511658.  1659  ante  and  5§  1661,  1662,  1663  post);  110  C.  556. 
561.  562.  42  P.  1082  (applied);  121  C.  125,  127.  53  P.  429  (con- 
strued with  111658,  1659  ante  and  II  1661*  1662,  1668  post): 
148  C.  64.  66.  82  P.  671  (indispensabillty  of  bond);  149  C.  173. 
176.  85  P.  146  (executors  may  resist  application  for  partial 
distribution). 

As  to  authority  of  executors  and  administrators  to  pay  lega- 
cies,  see   78    A.    S.    205-207. 

As  to  partial  distribution,  see  2  Chnrch*ii  New  Probate  Law 
and  Praetlee.   1273.   1286-1294. 

As  to  person  interested,  see  ante  1 1635. 

^       §  1661.    DECBEE  PRATED  FOB  TO  BE  GRANTED,  WHEN. 

(^  Ifp  at  the  hearing,  it  appears  that  the  estate  is  but  little 

]^  Indebted,  and  that  the  share  of  the  party  applying  may  be 

^    allowed  to  him  without  loss  to  the  creditors  of  the  estate, 

I      the  court  must  make  an  order  in  conformity  with  the  prayer 

of  the  applicant,  requiring: 


^  1.  [Bond  to  be  exeeuted  by  belr,  etc]  Each  heir,  legatee, 
or  devisee,  obtaining  such  order,  before  receiving  his  share, 
or  any  portion  thereof,  to  execute  and  deliver  to  the  execu- 
tor or  administrator  a  bond»  in  such  sum  as  may  be  desig- 
nated by  the  court,  or  a  Judge  thereof,  with  sureties  to  be 
approved  by  the  judge,  payable  to  the  executor  or  adminis- 
trator, and  conditioned  for  the  payment,  whenever  required, 
of  his  proportion  of  the  debts  due  from  the  estate,  not  exceed- 
ing the  value  or  amount  of  the  legacy  or  portion  of  the 
estate  to  which  he  is  entitled.  Where  the  time  for  filing  or 
presenting  claims  has  expired,  and  all  claims  that  have  been 
allowed  have  been  paid,  or  are  secured  by  mortgage  upon 
real  estate  sufficient  to  pay  them,  and  the  court  is  satisfied 
that  no  injury  can  result  to  the  estate,  the  court  may  dis- 
pense with  the  bond; 

2.  The  executor  or  administrator  to  deliver  to  the  beir, 

legatee,  or  devisee,  the  whole  portion  of  the  estate  to  which 
he  may  be  entitled,  or  only  a  part  thereof,  designating  it. 

[Wbere  partltioii  necessary,  bow  made.]    If,  in  the  execution 
of  the  order,  a  partition  is  necessary  between  two  or  more 
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of  the  parties  interested,  it  must  be  made  in  the  manner 
hereinafter  prescribed.  The  costs  of  these  proceedings  must 
be  paid  by  the  applicant,  or  if  there  are  more  than  one,  must 
be  apportioned  equally  among  them. 

Hlntoryt  Enacted  March  11,  1872,  founded  on  H  263-256  Pro- 
bate Act;  amended  April  16,  1880.  Code  Amdts.  1880  (C.  C.  P. 
pt).  p.  102;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  230,  act  held  unconstitutional,  see  history,  |5 
ante;  amended  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  992, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  504. 

Soo  Korr's  Cyc.  C.  C.  P.  for  13  pars,  annotation. 

Code  Me«tlon. — .58  C.  457,  515  (construed  with  $§1650,  1651 
antp  and  ||  1669,  1686,  1691  post):  63  C.  106,  107  (applied):  65 
C.  378.  379.  380,  4  P.  379  (construed);  105  C.  368,  371,  38  P. 
;).54  (construed  with  «$  1658,  1659.  1660  ante  and  H1662.  1663 
post);  121  C.  12R.  127.  53  P.  429  (construed  with  |§1668,  1659. 
1660  ante  and  SS  1662.  1663  post);  121  C.  391.  392,  394.  53  P.  810 
(applied);  145  G.  464,  466,  78  P.  960  (construed);  147  C.  253.  255. 
81  P.  ri19  (cited):  148  C.  64.  66,  82  P.  671  (referred  to  as  requlr- 
InpT  bond — case  distinguished);  1  C.  A.  104.  106,  81  P.  658,  659 
(cited);  1  C.  A.  104,  106,  81  P.  658  (allowance  of  partial  distribu- 
tion). 

Probate  Act  H  2S8,  2S4^->14  C.   108,  112   (cited);   20  C.  620,   628 

(cited). 

As  to  partial  distribution,  see  2  Chnrrk's  New  Probate  Ij«w 
and  Practice,  1273.    1286-1294. 

As  to  partition  of  any  property  assigned  by  decree  of  dis- 
tribution, see  Kerr's  Cyc.  C.  C.  P.   $  1675  ot  seq.  and   notes. 

As  to  payment  of  t.-ixos  l)efore  any  decree  of  distribution. 
«oe   Kerr's  Cyc.   C.  C.   P.    8  1669   and   note. 

As  to  recording  of  order  of  distribution,  see  Kerr's  Cyc.  C. 
r.  p.   $  1684  and  note. 

§1662.  ORBEB  FOB  PAYMENT  OF  BOHB,  ANB  SUIT 
TIIEBEON.  When  any  bond  has  been  executed  and  delivered, 
under  the  proyfelons  of  the  preceding  section,  and  it  is  neces- 
sary for  the  settlement  of  the  estate  to  require  the  payment 
of  any  part  of  the  money  thereby  secured,  the  executor  or 
administrator  must  petition  the  court  for  an  order  requiring 
the  payment,  and  have  a  citation  issued  and  served  on  the 
party  bound,  requiring  him  to  appear  and  show  cause  why  the 
order  should  not  be  made.    At  the  hearingr,  the  court,  if  satis- 
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fied  of  the  necessity  of  such  payment,  must  make  an  order 
accordingly,  designating  the  amount  and  giving  a  time  within 
which  it  must  he  paid.  If  the  money  is  not  paid  within  the 
ti^e  allowed,  an  action  may  he  maintained  hy  the  executor 
or  administrator  on  the  bond. 

Hlstorys  Enacted  March  11,  1872,  re-enactment  of  S  257  Pro- 
bate Act. 

Code  KPotlon. — 105  C.  368,  371.  38  P.  954  (construed  with 
55  1658,  1659.  1660,  1661  ante  and  8  1663  post):  121  C.  125,  127, 
53  P.  429  (construed  with  8§  1658,  1659,  1660,  1661  ante,  and 
I  1663    post). 

Probate  Act  $257. — 31    C.   595,   618,  619    (cited  in  con.   op.). 
As   to  partial   distribution,   see  '2  Chnrcli'a  Ne^w  Probate  Ijair 
aMd  Practice,  1273,  1286-1294. 

§1M8.  AFTEB  ONE  TEAR  FBOM  ISSUANCE  OF  LET- 
TERS TESTAMENTARY  PETITION  MAY  BE  FILED  FOB 
DISTBIBUTION  [repealed]. 

Hlatorri  Bnacted  March  8,  1889,  Stats,  and  Amdts.  1889, 
p.  92;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  230,  act  held  unconstitutional,  see  history^ 
I  5  ante;  repealed  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  992, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  504. 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation. 

83  C.  49,  50  (cited),  23  P.  321  (erroneously  cited  as  J  1658); 
105  C.  368.  371.  38  P.  954  (construed  with  5§  1658.  1659,  1660. 
1661 ,  1662);  109  C.  417,  423,  42  P.  139  (cited— speedy  close  of 
administration);  115  C.  685.  639.  47  P.  700  (applied);  121  C.  125. 
127,  131,  53  P.  429  (construed  with  8J  1658.  1659.  1660.  1661.  1662 
ante);  121  C.  391,  392.  394.  53  P.  810  (applied);  126  C.  248.  251. 
252  (erroneously  cited  for  (1633).  58  P.  549  (correct  citation): 
65  P.  966,  967  (referred  to);  138  C.  355,  361.  70  P.  1076  (con- 
strued with  S1664):  71  P.  437  (heir  and  his  executrix  are  en- 
titled to  participate  in  procoedlng.s  for  dlstrlhution) ;  147  C. 
253.  81  P.  519  (applied);  148  C.  64,  66,  82  P.  671  (rl^ht  to  apply 
for  distribution);  148  C.  184,  187,  82  P.  755  (referred  to);  1  C. 
A.  30,  32,  84,  81  P.  679,  680  (construed);  2  C.  A,  470.  475,  84  P. 
817  (rights  and  powers  of  testamentary  trustee);  4  C.  A.  162, 
165,    87    P.    417    (construed). 

As  to  partial  distribution,  see  2  Church's  Wew  Probate  linvr 
mnd  Practfee,  1273,  1286-1294. 

1205 


i  1664  CODE  OF  CIVIL.  PROCEDURE.        [Pt.III.Tit.XI. 

ARTICLE    II. 

DISTRIBUTION    ON    FINAL    SETTLEMENT. 

i  1664.  Heirs   to   file  petition. 

f  1665.  Distribution  of  estate,  how  made  and  to  whom. 

§  1666.  What  the  decree  must  contain,  and  is  flnaL 

S  1667.  Distribution  when  decedent  not  a  resident  of  the  state. 

S  1668.  Decree  to  be  made  only  after  notice. 

fi  1669.  Distribution  of  estate  not  to  be  made  until  taxes   are 

paid. 

$  1670.  Continuation  of  administration. 

§  1664.  HEIRS  TO  FILE  PETITIOK.  In  all  estates  now 
being  administered,  or  that  may  hereafter  be  administered* 
any  person  claiming  to  be  heir  to  the  deceased,  or  entitled  to 
distribution  in  whole  or  in  any  part  of  such  estate,  may,  at 
any  time  after  the  expiration  of  one  year  from  the  issuing 
of  letters  testamentary  or  of  administration  upon  such  estate, 
file  a  petition  in  the  matter  of  such  estate,  praying  the  court 
to  ascertain  and  declare  the  rights  of  all  persons  to  said 
estate  and  all  interests  therein,  and  to  whom  distribution 
thereof  should  be  made. 

[Court  to  make  order  directing  notice.]  Upon  the  filing  of 
such  petition,  the  court  shall  make  an  order  directing  ser- 
vice of  notice  to  all  persons  interested  in  said  estate  to  appear 
and  show  cause,  on  a  day  to  be  therein  named,  not  less  than 
sixty  days  nor  over  four  months  from  the  date  of  the  making 
of  such  order,  in  which  notice  shall  be  set  forth  the  name 
of  the  deceased,  the  name  of  the  executor  or  administrator 
of  said  estate,  the  names  of  all  persons  who  may  have  appeared 
claiming  any  interest  in  said  estate  in  the  coarse  of  the  admin- 
istration of  the  same,  up  to  the  time  of  the  making  of  said 
order,  and  such  other  persons  as  the  court  may  direct,  and 
also  a 

Description  of  the  real  estate  whereof  said  deceased  died 
seized  or  possessed,  so  far  as  known,  described  with  certainty 
to  a  common  intent,  and  requiring  all  said  persons  and  all 
persons  named  or  not  named  having  or  claiming  any  interest 
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in  the  estate  of  said  deceased,  at  the  time  and  place  in  said 
order  specified,  to  appear  and  exhibit,  as  hereinafter  pro- 
vided, their  respective  claims  of  heirship,  ownership,  or  inter- 
est in  said  estate,  to  said  court,  which  notice  shall  be  served 
in  the  same  manner  as  a  summons  in  a  civil  action,  upon 
proof  of  which  service,  by  affidavit  or  otherwise,  to  the  sat- 
isfaction of  the  court,  the  court  shall  thereupon  acquire  jurlB- 
diction  to  ascertain  and  determine  the  heirship,  ownership, 
and  interest  of  all  parties  in  and  to  the  property  of  said 
deceased,  and  such  determination  shall  be  final  and  conclu- 
sive in  the  administration  of  said  estate,  and  the  title  and 
ownership  of  said  property. 

[Decree  of  serrlee — Appearance.]  The  court  shall  enter  an 
order  or  decree  establishing  proof  of  the  service  of  such  notice. 
All  persons  appearing  within  the  time  limited,  as  aforesaid, 
shall  file  their  written  appearance  in  person  or  through  their 
authorized  attorney,  such  attorney  filing  at  the  same  time 
written  evidence  of  his  authority  to  so  appear,  entry  of  which 
appearance  shall  be  made  in  the  minutes  of  the  court  and 
in  the  register  of  proceedings  of  said  estate.  And  the  court 
shall,  after  the  expiration  of  the  time  limited  for  appearing 
as  aforesaid,  enter  an  order  adjudging  the  default  of  all  per- 
sons for  not  appearing  as  aforesaid,  who  shall  not  have 
appeared  as  aforesaid. 

[Complaiiit  seitliig  fortli  heirship.]  At  any  time  within 
twenty  days  after  the  date  of  the  order  or  decree  of  the  court 
establishing  proof  of  the  service  of  such  notice,  any  of  such 
persons  so  appearing  may  file  his  complaint  in  the  matter 
of  the  estate,  setting  forth  the  facts  constituting  his  claim  of 
heirship,  ownership,  or  interest  in  said  estate,  with  such 
reasonable  particularity  as  the  court  may  require,  and  serve 
a  copy  of  the  same  upon  each  of  the  parties  or  attorneys  who 
shall  have  entered  their  written  appearance  as  aforesaid,  If 
such  parties  or  such  attorneys  reside  within  the  county;  and 
in  ease  any  of  them  do  not  reside  within  the  county,  then 
service  of  such  copy  of  said  complaint  shall  be  made  upon 
the  clerk  of  said  court  for  them,  and  the  clerk  shall  forth- 
with mail  the  same  to  the  address  of  such  party  or  attorney 
as  may  have  left  with  said  clerk  his  post-office  address. 
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[Time  to  plead  to  oomplaint  of  heirsldp*]  Such  partiee  are 
allowed  twenty  days  after  the  service  of  the  complaint,  as 
aforesaid,  within  which  to  plead  thereto,  and  thereafter  such 
proceedings  shall  be  had  upon  such  complaint  as  in  this 
code  provided  in  case  of  an  ordinary  civil  action;  and  the 
issues  of  law  and  of  fact  arising  in  the  proceeding  shall  be 
disposed  of  in  like  manner  as  issues  of  law  and  fact  are 
herein  provided  to  be  disposed  of  in  civil  actions,  with  a  like 
right  to  a  motion  for  a  new  trial  and  appeal  to  the  supreme 
court;  and  the  provisions  in  this  code  contained  regulatins 
the  mode  of  procedure  for  the  trial  of  civil  actions,  the 
motion  for  a  new  trial  of  civil  actions,  statements  on  motion 
for  a  new  trial,  bills  of  exception,  and  statements  on  appeal, 
as  also  in  regard  to  undertakings  on  appeal,  and  the  mode 
of  taking  and  perfecting  appeals,  and  the  time  within  which 
such  appeals  shall  be  taken,  shall  be  applicable  thereto;  pro- 
vided, however,  that  all 

Appeals  herein  mnst  be  taken  within  sixty  days  from  the 
date  of  the  entry  of  the  judgment  or  of  the  order  com- 
plained of. 

[Plaintiff,  party  filing  complaint.]  The  party  filing  the  peti- 
tion as  aforesaid,  if  he  file  a  complaint,  and  if  not,  the  party 
first  filing  such  complaint,  shall,  in  all  subsequent  proceed- 
ings, be  treated  as  the  plaintiff  therein,  and  all  other  par- 
ties so  appearing  shall  be  treated  as  the  defendants  in  said 
proceedings,  and  all  such  defendants  shall  set  forth  in  their 
respective  answers  the  facts  constituting  their  claim  of  heir- 
ship, ownership,  or  interest  in  said  estate,  with  such  particu- 
larity as  the  court  may  require,  and  serve  a  copy  thereof  on 
the  plaintift.  Evidence  in  support  of  all  issues  may  be  taken 
orally  or  by  deposition,  in  the  same  manner  as  provided  In 
civil  actions. 

Notice  of  the  taklag  of  such  depositions  shall  be  served  only 
upon  the  parties  or  the  attorneys  of  the  parties  so  appearing 
in  said  proceeding.  The  court  shall  enter  a  default  of  all 
persons  failing  to  appear,  or  plead,  or  prosecute,  or  defend 
their  rights,  as  aforessdd;  and  upon  the  trial  of  the  issues 
arising  upon  the  pleadings  in  such  proceeding,  the  court  shall 
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determine  the  heirship  to  said  deceased,  the  ownership  of 
his  estate,  and  the  interest  of  each  respective  claimant  thereto 
or  therein,  and  persons  entitled  to  distribution  thereof,  and 
the  final  determination  of  the  court  thereupon  shall  be  final 
and  conclusive  in  the  distribution  of  said  estate,  and  In 
regard  to  the  title  to  all  the  property  of  the  estate  of  said 
deceased.  The  cost  of  the  proceedings  under  this  section  shall 
be  apportioned  In  the  discretion  of  the  court. 

[Attorney  for  minor*]  In  any  proceeding  under  this  sec- 
tion, the  court  may  appoint  an  attorney  for  any  minor  men- 
tioned in  said  proceedings  not  having  a  guardian.  Nothing 
in  this  section  contained  shall  be  construed  to  exclude  the 
right  upon  final  distribution  of  any  estate  to  contest  tlie 
question  of  heirship,  title,  or  interest  in  the  estate  so  dis- 
tributed, where  the  same  shall  not  have  been  determined 
under  the  provisions  of  this  section;  but  where  such  questions 
shall  have  been  litigated,  under  the  provisions  of  this  sec- 
tion, the  determination  thereof  as  herein  provided  shall  be 
conclusive  in  the  distribution  of  said  estate. 

History t  Enacted  March  18,  1886,  Stats,  and  Amdts.  1884-5, 
p.  208. 

See  Kerr's  Cyc.  C.  C.  P.  for  43  pars,  annotation. 

73  C.  281,  382,  14  P.  840  (construed);  73  C.  295,  296,  297,  14 
P.  872.  873  (construed);  78  C.  109,  110,  111,  112,  113,  20  P.  367, 
868,  369  (construed);  21  P.  532,  533  (applied — what  decree  is 
a  nullity — for  decision  In  bank,  see  22  P.  908);  81  C.  408,  415, 
438.  439,  21  P.  976.  978,  22  P.  742,  743,  1028,  6  L.  594  (con- 
strued with  §1386  C.  C);  81  C.  571,  572.  22  P.  908  (construed); 
88  C.  374.  378,  379.  381.  26  P.  206.  207.  208  (construed):  89  C. 
31.  32,  26  P.  617  (referred  to):  93  C.  459,  460.  461,  462,  463.  464. 
29  P.  36,  87  (construed);  96  C.  113,  114,  30  P.  1104  (appeal  not 
taken  in  time  cannot  be  considered);  96  C.  532,  567,  31  P.  915. 
19  L.  40  (applied);  102  C.  254.  256,  258,  259,  262.  36  P.  522  (con- 
strued); 108  C.  124,  125,  41  P.  33  (construed);  110  C.  226.  227,  228, 
42  P.  641  (construed);  110  C.  231,  232.  238.  234,  42  P.  643  (con- 
clusiveness of  decree);  112  C.  689,  692.  693.  45  P.  6  (construed); 
115  C.  6S5,  641,  47  P.  700  (referred  to);  J 18  C.  660.  663,  50  P.  768 
(construed  with  5  1036  ante):  121  C.  55,  72.  53  V.  421  (construed); 
122  C.  162,  164,  66  P.  175,  176.  51  P.  736  (con.struod ) :  122  C.  528. 
530.  581,  582.  55  P.  328  Cclted):  123  C.  166,  168,  55  P.  896  (re- 
ferred to);  124  C.   154,  165,  56  P.   896   (referred  to);   127  C.  496, 
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497.  505.  506.  59  P.  950  (construed);  129  C.  172,  176,  61  P.  920 
(construed):  133  C.  489.  492,  493,  494,  495,  65  P.  1044,  1045 
(construed):  135  C.  674,  677,  68  P.  112  (construed):  137  C.  298. 
299,  92  A.  S.  175.  70  P.  91  (applied — action  by  those  clalmlni: 
to  be  llleeritimate  children  adopted  as  such):  137  C.  474,  478. 
70  P.  455  (referred  to);  139  C.  298,  299,  96  A.  S.  115.  73  P.  196 
(applied);  138  C.  355.  361,  70  P.  1076  (construed  with  |  1663 
ante);  71  P.  437  (heir  and  his  executrix  are  entitled  to  par- 
ticipate in  proceedings  for  distribution):  141  C.  83,  34,  40,  74 
P.  436  (construed);  141  C.  351,  352,  353,  74  P.  1084  (construed); 
143  C.  487.  489,  490,  491,  492.  77  P.  402  (construed);  147  C.  82, 
83,  81  -P.  281  (proceeding  by  guardian  of  minor);  147  C.  95. 
97,  81  P.  315  (proceeding  to  determine  heirship — construction 
of  will):  149  C.  712,  714,  87  P.  673  (proceeding  to  determine  heir- 
ship— construction  of  will);  150  C  289,  307,  314,  88  P.  366.  8 
L.  N.  S.  692  (what  Is  a  proceeding  In  rem);  150  C.  477,  483,  89 
P.. 31 7  (Judicial  construction  of  will,  how  obtained);  150  C.  604. 
89  P.  845  (proceeding  to  determine  heirship — construction  of 
will);  150  C.  682,  683.  89  P.  833  (proceeding  to  determine  heir- 
ship— construction  of  8§  1386.  1387.  1388  C.  C);  2  C.  A.  470. 
475,  84  P.  317  (rights  and  powers  of  testamentary  trustee):  ^ 
C.  A.  593,  594,  88  P.  646  (proceeding  to  ascertain  rights  In 
estate  and  for  distribution — construction  of  will). 

As  to  establishment  of  heirship,  rights  and  liabilities  of 
heirs,  and  distribution,  see  2  Churcli'n  New  Probate  Law  and 
Practlee,  1295.  1319-1383. 

As  to  payment  of  taxes  for  any  distribution,  see  Kerr*s  Cyc, 
C.   C.  P.   I  1669  and   note. 

As  to  succession  of  estates,  see  Kerr's  Cyc.  C.  C.  H  1383  et 
seq.   and    notes. 

Distribution  cannot  be  made  till  after  taxes  are  paid. — See 
Kerr's  Cyc.  C.  C.  P.  8  1669  and  note;  Kerr's  Cyc.  Pol.  C.  f  3752 
and   note. 

§  1665.  DISTRIBUTION  OF  ESTATE,  HOW  MADE  AND 
TO  WHOM*  Upon  the  final  settlement  of  the  accounts  of  the 
\^  executor  or  administrator,  or  at  any  subsequent  time,  upon 
\N  the  application  of  the  executor  or  administrator,  or  of  any 
\  heir,  legatee,  or  devisee,  the  court  must  proceed  to  distribute 
^  the  residue  of  the  estate  in  the  hands  of  the  executor  or  admin- 
istrator, if  any,  among  the  persons  who  by  law  are  entitled 
thereto;  and  if  the  decedent  has  left  a  surviving  child,  or  the 
issue  of  a  deceased  child,  and  any  of  them,  before  the  close 
of  the  administration,  have  died  while  under  age  and  not 
having  been  married,   no   administration  on   such  deceased 
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child's  estate  Is  necessary,  but  all  the  estate  which  such 
deceased  child  was  entitled  to  by  inheritance  must,  without 
administration,  be  distributed  as  provided  in  the  Civil  Code. 
A  statement  of  any  receipts  and  dlsbnrsements  of  the  executor 
or  administrator,  since  the  rendition  of  his  final  account,  must 
be  reported  and  filed  at  the  time  of  making  such  distribution; 
and  a  settlement  thereof,  together  with  an  estimate  of  the 
expenses  of  closing  the  estate,  must  be  made  by  the  court,  and 
included  in  the  order  or  decree,  or  the  court  or  Judge  may 
order  notice  of  the  settlement  of  such  supplementary  account, 
and  refer  the  same  as  in  other  cases  of  the  settlement  of 
accounts. 

HIatonrt  Enacted  March  11,  1872,  re-enactment  of  I  268  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  649.  |  87;  March 
20,  1866,  Stats.  1865-6,  p.  829,  I  2;  amended  by  Code  Commission, 
Act  March  8,  1901.  Stats,  and  Amdts.  1900-1,  p.  230,  act  held 
unconstitutional,  see  history,  i  5  ante;  amended  March  23,  1907, 
Stats,  and  Amdts.  1907,  p.  992,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.   505. 

See  Kerr's  Cyc.  C.  C.   P.  for  43  pars,  annotation. 

Code  nectlon. — 51  C.  568,  569  (construed);  52  C.  94,  96  (con- 
.•itrued):  54  C.  207,  210  (cited):  57  C.  421.  423  (construed):  57 
C.  447,  459  (cited);  58  C.  111.  114  (applied);  58  C.  467,  512,  515. 
518  (construed);  63  C.  520.  523  (cited);  74  C.  512,  515,  16  P. 
307.  309  (applied);  88  C.  374,  379,  26  P.  206  (construed  witli 
11664  ante);  93  C.  459.  463,  29  P.  36.  37  (cited);  107  C.  587. 
594.  40  P.  810  (cited);  116  C.  359,  361,  48  P.  823  (construed);  119  C. 
552,  557,  51  P.  681  (construed  with  $1666  post);  120  C.  140,  142. 
52  P.  148  (cited);  122  C.  528,  530,  55  P.  328  (cited— final  settle- 
ment and  distribution):  129  C.  172.  175,  61  P.  920  (construed): 
65  P.  965.  967  (referred  to);  136  C.  416.  419,  69  P.  87  (cited); 
137  C.  354.  356,  70  P.  459  (applied);  141  C.  366.  371,  74  P.  993 
(construed  with  {§  1666,  1678  post);  143  C.  194,  197,  202,  204.  76  P. 
968  (construed  with  8  1666  post);  1  O.  A.  104,  106,  81  P.  658. 
659  (construed):  3  C.  A,  741,  748,  86  P.  1108  (merger  of  will  in 
decree  of  distribution,  conclusiveness):  128  U.  S.  53,  77  32  L. 
ed.  415,  419   (cited). 

Probate  Aet  1 288.— -20  C.  620.  621,   628    (cited). 

As  to  citation,  title,  contents  and  direction  thereof,  see  Kerr's 
Cyc.   C.  C.   P.   111707-1711   and   notes. 

As  to  community  property,  and  what  Is,  see  Kerr's  Cyc.  C.  C. 
I  164   and   note. 

As  to  days  of  settlement  of  account  and  notice  thereof,  see 
ante    i  1633. 
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As  to  distribution  of  community  property  on  death  of  either 
spouse,  see  Kerr's  Cyc.  C.  C.   S§  1401,   1402  and  notes. 

As  to  disposition  of  personal  property  unolnimed  for  a  year, 
see  post  I  1698. 

As  to  distribution  of  property  of  absentee,  see  post  11693. 

As  to  no  distribution  until  taxes  paid,  see  Kerr's  Cyc.  C.  C. 
P.   11669  and'note;  and   Kerr's  Cyc.  Pol.  C.  §3752  and  note. 

As  to  establishment  of  heirship,  rights  and  liabilities  of  heirs, 
and  distribution,  see  2  Chnrok'n  New  Probate  Law  aad  Prae- 
tlee,  1295,   1319-1383. 

Ah  to  notice  of  settlement  of  account,  see  Kerr's  Cyc.  C  C. 
I*.    S  1663    and    note. 

As  to  separate  property  of  husband,  see  Kerr's  Cyc.  C.  C. 
I  163   and    not«-. 

As  to  st'parate  properly  of  wife,  see  Kerr's  Cyc.  C  O.  j  162 
and   note. 

As  to  succession  of  estates,  s»'e  Kerr's  Cyc.  C.  C.  {  1388  and 
note. 

As  to  successor  to  property  of  decedent  liable  for  his  obliga- 
tions, see  Kerr*«  Pocket  C.  G.  f  1408. 

§  1666.  WHAT  THE  DECREE  MUST  CONTAIN,  AND  IS 
FINAL.  In  the  order  or  decree,  the  court  must  name  the 
persons  and  the  proportions  or  parts  to  which  each  shall  be 
entitled,  and  such  persons  may  demand,  sue  for,  and  recover 
their  respective  shares  from  the  executor  or  administrator,  or 
any  person  having  the  same  in  possession.  Siieh  order  or 
decree  is  conclusive  as  to  the  rights  of  heirs,  legatees,  or 
devisees,  subject  only  to  be  reversed,  set  aside,  or  modified  on 
appeal. 

HiNtorys  Enacted  Marcb  11,  1872,  founded  on  {  259  Probate 
Act  as  amended  April  2,  1866,  Stats.  1866-6.  p.  767,  |  10. 

« 

See  Kerr's  Cyc.  C.  C.  P.  for  39  pars,  annotation. 

Code  neetlon. — 54  C.  6,  23  (construed);  54  C.  302.  306  (con- 
strued): 63  C.  4.''»4.  457  (construed);  64  C.  330,  332.  30  P.  980. 
981  (cited);  74  C.  512,  515,  16  P.  307,  309  (applied):  74  C.  523, 
525,  526,  16  P.  315.  316,  317  (construed):  20  P.  414  (conclusive- 
ness of  order  or  decree  of  final  distribution);  82  C.  68,  71,  22 
P.  1081,  1082  (construed):  100  C.  404,  407,  34  P.  869  (applied); 
102  C.  6,  10,  41  A.  S.  136.  36  P.  360  (construed);  102  C.  537,  642. 
36  P.  864  (construed  with  §1676  post);  112  C.  387,  400.  44  P. 
784  (referred  to);  116  C.  359.  362.  48  P.  323  (construed);  119 
(\  139,  147,  151,  51  P.  38.  39  (construed  with  §1908  post);  119 
C.  552,  567.  63  A.  S.   145,   51    P.   681    (construed  with   f  1666  ante); 
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119  C.  668,  670.  51  P.  961  (construed);  121  C.  438,  444,  41  I^.  644, 
63  P.  946  (cited):  122  C.  76,  77,  54  P.  386  (construed);  122  C. 
Ill,  113,  54  P.  685  (construed);  122  C.  483,  484,  65  P.  144  (ap- 
plied); 131  C.  73,  76,  63  P.  158  (construed);  137  C.  350,  356.  357. 
358,  70  P.  459  (construed);  141  C.  366.  371.  74  P.  993  (construed 
with  11666  ante);  143  C.  194,  202,  204.  76  P.  968  (construed  With 
5  1665  ante);  144  C.  314,  320,  77  P.  942  (construed);  144  C.  463, 
464,  77  P.  988  (construed);  144  C.  665,  669,  79  P.  888  (cited); 
160  C.  477.  484,  486,  486.  89  P.  817  (construed — ^thls  section  does 
not  prevent  review  of  decree  of  distribution  by  suit  in  equity  in 
a  proper  case);  152  C.  338,  340.  92  P.  864  (authorises  action  for 
recovery  of  distributive  share — Individual  action  agrainst  execu- 
tor); 3  C.  A.  95,  97,  84  P.  440  (construed);  3  C.  A.  741.  748.  86 
P.  1108  (merger  of  will  in  decree  of  distribution,  conclusive- 
ness); 128  U.  S.  53,  77,  32  L.  ed.  415.  419   (cited). 

Probate  Act  i  209. — 20  C.  620,  628   (cited). 

As  to  canons  of  descent  by  common  law,  see  12  A.  S.  92,  93. 

As  to  conflict  of  laws  as  affecting"  succession,  see  12  A.  S. 
96,   96. 

As  to  descent  of  estate  of  decedent  dying  without  issue  but 
leaving  kindred,  see  12   A.   S.   88. 

As  to  descent  of  real  estate  of  husband  leaving  wife  and 
children,    see    12   A.    S.    87,   88. 

As  to  descent  of  real  estate  of  wife  leaving  husband  and 
children,   see   12   A  S.   86,  86. 

As  to  discovery  of  property  after  .settlt'inent  of  estate,  see 
post   §  1698. 

As  to  distribution  of  common  property  on  death  of  luishand. 
see  Kerr's  Cyc.  C.  C.  §  1402  and  note. 

As  to  distribution  of  common  property  on  death  of  wife, 
see  Kerr's  Cyc.  C.  C.  i  1401  and  note. 

As  to  escheat  of  property  to  state,  see  Kerr's  Cyc.  C  C. 
9f  1405-1407  and  notes. 

As  to  establishment  of  heirship,  riglits  and  liabilities  of 
heirs,  and  distribution,  see  2  C/hiirch*!!  IVe^v  Probate  La^v  aad 
Practice,  1295,  1319-1383. 

As  to  forfeiture  of  rights  of  succe.sslon  by  husband  or  wife, 
see   12   A.   S.   91,    92. 

As   to   heir,   definition   of,   see    12   A.  S.   82. 

As  to  husband  and  wife  succeeding  to  each  other's  estate, 
see   12  A.  S.  82-92. 

As  to  husband's  interest  in  estate  of  deceased  wife,  see  12 
A.   S.   88,  84. 

As  to  husband's  succession  as  affected  by  statute  concerning 
separate  estate  of  wife,  see  12  A.  S.  84. 

As  to  kindred  of  the  half-blood,  see  12  A.  S.  110,  111. 

As  to  law  of  domicile  controlling  descent  of  pf^rsonalty,  He«>. 
12   A.  S.  96. 
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As  to  law  of  situs  controlling:  descent  of  realty,  see  12  A.  S. 
96;    85   A.   S.    557. 

As  to  liability  of  beneficiaries  for  testator's  obliera.tions.  set" 
Kerr's  Cyc.  C.  C.  6  1377  and  note. 

As  to  next  of  kin,  who  are,  see  12  A.  S.  107,  209. 

As  to  payment  of  taxes  before  distribution,  see  Kerr's  Cyc. 
C.  C.  P.   S  1669  and  note. 

As  to  recording:  of  decrees,  see  post  fi  1719. 

As  to  relatives  of  the  half-blood  where  inheritance  came  by 
descent,  devise,  or  §rift,  see  Kerr's  Cyc.  C.  C.  $  1394  and  note. 

As  to  rigrht  of  aliens  to  transmit  or  receive  Inheritance,  see 
12  A.  S.  93,  95. 

As  to  right  of  representation,  see  12  A.  S.  111-130. 

As  to  seizin  of  ancestor  essential  to  succession,  see  12  A. 
S.    95. 

As  to  subsequent  letters,  issuing  on  discovery  of  estate,  see 
post   §  1698. 

As  to  succession  If  wife  Is  surviving  and  there  is  no  Issue, 
see   12   A.  S.   88,   89. 

As  to  succession  of  adopted  children,  see   12  A.  S.   100,   101. 

As  to  succession  of  brothers  and  sisters,  see   12  A.  S.  105. 

As  to  succession  of  children  and  children's  children,  see  12 
A.  S.  96-104. 

As  to  succession  of  children  omitted  from  will,  see  12  A.  S. 
97-99. 

As  to  succession  of  husband  or  wife  by  second  marriage. 
see  12  A.  S.  90,  91. 

As  to  succession  of  illegitimate  children,  see  12  A.  S.   100-103. 

As  to  succession  of  kindred  other  than  minors,  see  12  A.  S. 
109-113. 

As  to  succession  of  minors  dying  and  without  issue,  see 
12  A.  S.   103,   104. 

As  to  succession  of  parents  of  decedent,  see  12  A.  S.  104,   105. 

As  to  succession  of  posthumous  children,  see  Kerr's  Cyc.  C 
C.    $  29   and   note;   also   12   A.   S.    99,    100. 

As  to  succession  per  stirpes  and  per  capita,  see  12  A.  S.  9l», 
112,    113. 

As  to  succession  to  and  distribution  of  property  of  deceased 
person,  see  Kerr's  Cyc.  C.  C.  |  1386  and  note. 

As  to  succession  to  intestate's  estate,  see  12  A.  S.  81,   213. 

As  to  succession  where  decedent  leaves  no  apparent  husband, 
wife,  child,  brother,  nor  sister,  nor  the  descendants  of  any,  see 
12    A.   S.    105.    107. 

As  to  succession  where  husband  or  wife  survive  but  no  kin- 
dred,  see   12   A.   S.    89,   90- 

As  to  successor  lial)le  for  decedent's  obligations,  see  Kerr's 
Cyc.   C.   C.   P.   §  1408   ante. 
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As  to  whether  heir  apparent  has  vested  right  in  estate,  see 
12   A.   S.   93. 

As  to  who  entitled  to  share  as  children  to  decedent,  see  12 
A.   S.    97,    204. 

§  1M7.  DISTRIBUTION  WHEN  DECEDENT  NOT  A  RESI- 
DENT OF  STATE.  Upon  application  for  dlBtribution,  after 
final  settlement  of  the  accounts  of  administration,  if  the 
K  decedent  was  a  non-resident  of  this  state,  leaving  a  will  which 

^s^  has  been  duly  proved  or  allowed  in  the  state  of  his  residence, 
^     and  an  authenticated  copy  thereof  has  been  admitted  to  pro- 

vS  bate  in  this  state,  and  it  is  necessary,  in  order  that  the 
estate,  or  any  part  thereof,  may  be  distributed  according  to 
the  will,  that  the  estate  in  this  state  should  be  delivered  to 
the  executor  or  administrator  in  the  state,  or  place  of  his 
residence,  the  court  may  order  such  delivery  to  be  made, 
and,  if  necessary,  order  a  sale  of  the  real  estate,  and  a  like 
delivery  of  the  proceeds.  The  dellyery,  in  accordance  with 
the  order  of  the  court,  is  a  full  discharge  of  the  executor  or 
administrator  with  the  will  annexed,  in  this  state,  in  relation 
to  all  property  embraced  in  such  order,  which,  unless  reversed 
on  appeal,  binds  and  concludes  all  parties  In  interest.  Sales 
of  real  estate,  ordered  by  virtue  of  this  section,  must  be  made 
in  the  same  manner  as  other  sales  of  real  estate  of  decedents 
by  order  of  the  court. 

HlfltoiTt  Enacted  March  11,  1872,  founded  on  |  259  Probate 
Act  as  amended  April  2,  1866,  Stats.  1865-6.  p.  767.  i  10;  amended 
April  16,  1880.  Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  102. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

Code  n««tloB. — 63  C.  464,  456,  457  (construed):  66  C.  432.  435. 
6  P.  7  (construed);  70  C.  408.  407,  59  A.  R.  423,  11  P.  833,  834 
(cited):  81  C.  507,  621,  22  P.  883  (referred  to);  86  C.  552,  553, 
21   A.  S.  61,  25  P.   67   (cited). 

Probate  Act  $2B».^20  O.  621,  628   (cited). 

As  to  no  distribution  made  until  taxes  on  personal  property 
are  paid,  see  Kerr's  Cyc.  T.  C.  P.  5  1669  and  note. 

AS  to  establishment  of  heirship,  rights  and  liabilities  of 
li<>lrs,  and  distribution,  see  2  rhiirch*M  New  Probate  Lnw  and 
Praetlee.  1295,  1319-1383. 

As  to  the  manner  of  commencing  proceedingrs  relative  to 
escheated  estates,  see  Kerr's  Cyc.  C.  C.  P.  S  1267  et  seq.  and 
notes. 
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As  to  payment  of  taxes  before  distribution,  see  Kerr's  Cyc. 
Pol.  C.  S  3752  and  note. 

As  to  sales  of  real  estate  of  decedents,  see  Kerr's  Cyc.  C.  C. 
P.  II  1536  et  scq.  and  notes. 

fi  leea  dbcbee  to  be  habe  ovlt  iftbb  notice. 

The  order  or  decree  may  be  made  on  the  petition  of  the 
executor  or  administrator,  or  of  any  person  interested  in  the 
estate.  When  such  petition  is  filed  the  clerk  of  the  eowrt  nvsi 
set  the  petition  for  hearing  by  the  court,  and  give  notice 
thereof  by  causing  notices  to  be  posted  in  at  least  three 
public  places  in  the  county*  setting  forth  the  name  of  the 
estate,  the  executor  or  administrator,  and  the  time  appointed 
for  the  hearing  of  the  petiticxi.  If,  upon  the  hearing  of  the 
petition,  the  court,  or  a  Judge  thereof,  deems  the  notice  in- 
'sufficient  from  any  cause,  he  may  order  such  further  notice 
to  be  given  as  may  seem  to  him  proper.  At  the  time  fixed 
for  the  hearing,  or  to  which  the  hearing  may  be  postponed, 
any  person  interested  in  the  estate  may  appear  and  contest 
the  petition  by  filing  written  objections  thereto.  If  the  par- 
tltioB  Is  applied  for,  as  provided  la  this  chapter,  the  decree 
of  distribution  does  not  devest  the  court  of  Jurisdiction  to 
order  partition,  unless  the  estate  is  finally  closed. 

History t    Cnacted  March   11,   1872,  founded  on  |  260  Probate 

Act  as  amended  May  20,  1861,  Stats.  1861,  p.  €49,  f  88;  amended 
March  24,  1874.  Code  Amdts.  1878-4,  p.  873;  March  3.  1898,  Stats. 
and  Amdts.  1893,  p.  71;  by  Code  Commission,  Act  March  8,  1901. 
Stats,  and  Amdts.  1900-1,  p.  231,  act  held  Tinconstltutlonal,  see 
history,  I  5  ante;  amended  March  23,  1907,  Stats,  and  Amdts. 
1907,  p.  993,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  505. 

Soo  Korr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

58  C.  457,  R15  (cited);  128  IT.  g.  58,  77,  32  I*  ed.  415,  419, 
9   Sup.  Ct.  R.   30    (cited). 

•  As  to  establishment  of  heirship,  rig-hts  and  liabilities  of 
heirs,  and  distribution,  see  2  Chnrch^n  New  Probate  Law  asid 
PrnFtl<*e«  1295.  1319-1383. 

§  164m.  DISTBIBUTION  OF  ESTATE  NOT  TO  BE  MADE 
UNTIL  TAXES  ABE  PAID.  Before  any  decree  of  distribuUon 
of  an  estate  is  made,  the  court  must  be  satisfied,  by  tbe  oath 
of  the  executor  or  administrator,  or  otherwise,  that  all  state. 
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connty  and  municipal  taxes,  legally  leried  upon  property  of 
the  estate,  and  any  inheritance  tax  which  is  due  and  payahle 
haye  been  fully  paid. 

Hlvtoryi  Enacted  March  11,  1872,  founded  on  {  260  Probate 
Act  «8  amended  May  20,  186i,  Stats.  1861,  p.  649,  S  88;  see  Stats. 
1865-6,  p.  521;  amended  April  16,  1880,  Code  Amdts.  1880  (G.  C 
P.  pt.),  p.  102;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  281,  act  held  unconstitutional,  see  history, 
I  6  ante;  March  7,  1905,  Stats,  and  Amdts.  1905.  p.  88. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

58  C.  457,  515  (cited);  71  C.  205,  207,  12  P.  53  (cited);  107 
C.  587,  695,  40  P.  810  (cited);  133  C  180,  184,  65  P.  389  (con- 
strued); 158  C.  225.  230,  94  P.  1053.  1055  (power  of  court  to 
order  inheritance  tax  to  be  paid). 

As  to  establishment  of  heirship,  rights  and  liabilities  of 
heirs,  and  distribution,  see  2  Cliarc1i*H  Ne\«'  Probate  liSw  and 
Pnietlce,  1295.  1319-1383. 

As  to  tax  on  decedent's  estate,  see  Kerr's  Cyc.  Pul.  C.  I  3752 
and    note. 

As  to  taxation  of  collateral  inlierltanoes,  sco  139  C.  532,  531, 
73  P.  424;  also  41  A.  S.  580-585. 

$1«70.  COHTIKVATIOlir  OF  ADMIVISTBATION.  In  all 
cases  wbere  a  decedent  shall  have  left  a  will,  in  and  by 
the  terms  of  which  the  testator  shall  have  limited  the  time 
for  administration  npon  an  estate  left  by  him,  and  the  execu- 
tor, and  all  of  the  legatees  or  devisees  named  in  the  will,  shall 
file  and  present  to  the  court  a  petition,  in  writing,  represent- 
ing that  it  will  be  for  the  best  interests  of  the  estate,  and  of 
the  beneficiaries  under  the  will,  to  have  the  administration 
upon  the  estate  continued  for  a  longer  period  of  time  than 
that  designated  in  such  will,  and  that  it  would  be  injurious  to 
the  estate  and  to  such  beneficiaries,  to  have  the  administra- 
tion brought  to  a  close  at  the  date  therefor  designated  in 
the  will,  the  court  shall  then  set  a  day  for  the  hearing  of 
said  petition;  and 

Hotlee  thereof  shall  be  served  on  all  persons  Interested  in 
the  estate,  in  the  same  manner  that  summons  in  civil  actions 
is  served.  Upon  the  day  set  for  such  hearing  (or  upon  some 
other  day  to  which  the  hearing  may  have  been  continued),  the 
court  shall  proceed  to  hear 
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Proofs  touchiiigr  the  represeDtaiioDs  made  In  sadi  petition— 

and  any  person  interested  in  the  estate  may  also  present 
counter  proofs  In  opposition  to  said  application;  and  if,  npon 
such  hearing,  it  be  made  to  appear  to  the  court  that  the 
representations  .made  by  the  petitioners  in  their  said  petition 
contained  be  true,  the  court  may  then,  by  Its 

Order  and  decree  in  that  behalf,  decree  and  direct  that  the 
administration  upon  the  estate  continue  for  and  during  such 
further  period  of  time  as  in  its  Judgment  will  best  subserre 
the  interests  of  the  estate  and  of  the  beneficiaries  under  said 
will; 

[Second  petition]  provided,  however,  that  If,  at  any  time 
during  the  period  for  which  the  administration  upon  the 
estate  shall  have  been  thus  continued,  the  executor,  or  any 
one  or  more  of  the  legatees  or  devisees,  shall  present  to  the 
court  his  or  their  petition,  representing  that  It  has  become 
necessary  for  the  best  interests  of  the  estate  and  of  the 
beneficiaries  under  the  will,  to  have  the  administration  upon 
the  estate  closed  the  court  shall  then  set  a  day  for  the  hear- 
ing of  said  last-named  petition;  and  notice  thereof  shall  be 
given  in  the  same  manner,  and  the  same  proceedings  be  had 
thereupon,  as  shall  have  been  given  for  and  had  upon  the 
hearing  of  the  petition  asking  for  the  continuation  of  such 
administration.  And  if,  upon  such  hearing,  it  shall  be  made 
to  appear  to  the  oourt  that  the  representations  made  by  snch 
petitioners  or  petitioner  (as  the  case  may  be)  are  true,  the 
court  shall  then,  by  its  order  and  decree  In  that  behalf,  decree 
and  direct  that  the  administration  upon  the  estate  be  cloned 
as  soon  thereafter  as,  under  the  drcamstances,  shall  be 
practicable. 

HlntoiTt  Bnacted  March  31,  1891,  Stats,  and  Amdts.  1891. 
p.  428.     In  eflect  Immediately. 

107   C.   587,    595.   40   P.    810    (cited). 

Ah  to  pRtahllshment  of  heirship,  rights  and  liabilities  of  heirs, 
and  distribution,  see  2  Ciiiirch*fi  New  Probnte  l*aw  «n<l  Pr«e- 
tlce,    1295.    1319-1:183. 
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ARTICLE    III. 
DISTRIBUTION    AND   PARTITION. 

{  1676.     Estate   In   common.     Commissioners. 

S  1676.  Partition  and  notice  thereof,  and  the  time  of  filing 
petition. 

$  1677.     Estate  In   different  counties,  how  divided. 

f  1678.  Partition  may  be  made,  although  some  of  the  heirs, 
etc.,  may  have  parted  with   their  interest. 

S  1679.     Shares  to  be  set  out  by  metes  and  bounds. 

I  16S0.     Whole  estate  may  be  assi^rned  to  one,  in  certain  cases. 

i  1681.     Payments  for  equality  of  partition,  by  whom  and  how. 

$  1682.     Estate  may  be  sold. 

$  168S.  To  give  notice  to  all  persons  and  gruardlans  before  par- 
tition.    Duties  of  commissioners. 

$  1684.     To  make  report,  and  partition  to  be  recorded. 

S  1685.  When  commissioners  to  make  partition  are  not  neces- 
sary. 

f  1686.     Advancements  made  to  heirs. 

S 1675.  ESTATE  IK  COMlIOIf.  COaCMTISSIONEBS.  When 
the  estate,  real  or  personal,  assigned  by  the  decree  of  distri- 
bution to  two  or  more  heirs,  devisees,  or  legatees,  Is  In  com- 
mon and  undivided,  and,  the  respective  shares  are  not  sep- 
arated and  distinguished,  partition  or  distribution  may  be 
made  by  three  disinterested  persons,  to  be  appointed  commis- 
sioners for  that  purpose  by  the  court,  who  must  be  duly 
sworn  to  the  faithful  discharge  of  their  duties,  a  certified 
copy  of  the  order  of  their  appointment,  and  of  the  order  or 
decree  assigning  and  distributing  the  estate  must  be  issued 
to  them  as  their  warrant,  and  their  oath  must  be  indorsed 
thereon.  Updn  consent  of  the  parties,  or  when  the  court 
deems  it  proper  and  just,  it  is  sufficient  to  appoint  one  com- 
missioner only,  who  has  the  same  authority  and  Is  governed 
by  the  same  rules  as  If  three  were  appointed. 

ntrntoryt  Enacted  March  11,  1872,  re-enactment  of  {  261  Pro- 
bate Act  as  amended  May  20.  1861.  Stats.  1861,  p.  649,  (89; 
amended  April  16,  1880.  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  108. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 
80  C.  490,  496.  22  P.  227.  228  (construed  with  If  1676-1686  post): 
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102  C.  C,  8,  10,  41  A.  S.  135,  36  P.  360  (construed);  126  C.  482, 
483,  58  P.  908  (cited);  128  U.  S.  55,  73,  32  L.  ed.  415,  419,  9 
Sup.  Ct.   R.   80    (cited). 

As  to  partition  in  connection  with  distribution,  see  2  Choreh'a 
New  Probate  Law  and  Praetlee,  1384.  1402-1405. 

§  1676.  FABTITION  AND  NOTICE  THEREOF,  AND  THE 
TIME  OF  FILING  PETITION.  Such  partition  may  be  ordered 
and  had  in  the  superior  court  on  the  petition  of  any  person 
interested.  But  l^efore  commissioners  are  appointed,  or  par- 
tition ordered  by  the  court  as  directed  in  this  chapter,  notice 
thereof  must  be  given  to  all  persons  interested  who  reside  in 
this  state,  or  to  their  guardians,  and  to  the  agents,  attorneys, 
or  guardians,  if  any  in  this  state,  of  such  as  reside  out  of 
this  state,  either  personally  or  by  public  notice,  aa  the  court 
may  direct.  The  petition  may  be  filed,  attorneys,  guardians, 
and  agents  appointed,  and  notice  given  at  any  time  before 
the  order  or  decree  of  distribution,  but  the  commissioners 
must  not  be  appointed  until  the  order  or  decree  is  made  dis- 
tributing the  estate. 

HlatoiTt  Enacted  March  11,  1872,  re-enactment  of  I  26S  Pro- 
bate  Act  as   amended   May   20,   1861,   State.    1861,   p.    660.    |91: 

amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  lOS. 

• 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

102  C.  6,  9,  10,  11,  41  A.  a  135,  36  P.  860  (construed  with 
11683  post);  128  IT.  S.  53.  77,  32  L.  ed.  415,  419,  9  Sup.  Ct.  R. 
30    (cited). 

Ab  to  partition  in  connection  with  distribution  of  estate,  see 
41  A.  B.  140-151;  2  Chureh'n  New  Probate  liaw  and  Prarffee, 
1484,    1402-1405. 

§1«77.  ESTATE  IN  DIFFEBENT  COUNTIES,  HOW  BI- 
YIDED.  If  the  real  estate  is  in  different  counties,  the  court 
may,  if  deemed  proper,  appoint  conunissloners  for  all  or  differ- 
ent commissioners  for  each  county.  The  estate  in  each  county 
must  be  divided  separately  among  the  heirs,  devisees*  or  lega- 
tees as  if  there  was  no  other  estate  to  be  divided,  but  the 
conmiissloners  first  appointed  must,  unless  otherwise  directed 
by  the  court,  make  division  of  such  real  estate  wherever  sit- 
uated within  this  state. 

1220 


ch.XT.artlll.]  partition.  S  1678 

Blutoryt  Enacted  March  11,  1872,  re-enactment  of  i  262  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  e49,  1 90; 
amended  April  16,  1880,  Code  Amdts.  1880  <C.  C.  P.  pt),  p.  108; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  231,  act  held  unconstitutional,  see  history,  |  6  ante. 

102  C.  6,  11,  41  A.  S.  135,  36  P.  360  (referred  to);  128  U.  S. 
53.  77,  32  U  ed.  415,  419,  9  Sup,  Ct.  R.  30  (cited). 

As  to  partition  in  connection  with  distribution,  see  2  Chnreta'n 
New  Probate  Law  and  Practlee,  1384.  1402-1405. 


§  1678.  PARTITIONS  MAY  BE  MADE,  ALTHOUGH  SOME 
OF  THE  HEIBS,  ETC^  MAT  HAVE  PABTED  WITH  THEIB 
INTEBEST.  Partition  or  distribution  of  the  estate  may  be 
made  as  provided  in  this  chapter,  although  some  of  the  origi- 
nal heirs,  legatees,  or  devisees  may  have  conveyed  their 
shares  to  other  persons,  and  such  shares  must  be  assigned  to 
the  person  holding  the  same,  in  the  same  manner  as  they 
otherwise  would  have  been  to  such  heirs,  legatees,  or  devisees. 

HifltoiTi  Bnacted  March  11,  1872,  re-enactment  of  I  264  Pro- 
bate Act;  amended  by  Code  Commission,  Act  liCarch  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  231,  act  held  unconstitutional,  see 
history.  I  5  ante;  amended  April  16.  1909,  Stats,  and  Amdts. 
1909,  ch.  630. 

See  Kerr's  Cyc.  C.  C.  P.  for  14  pars,  annotation. 

Code  nectlon.— 58  C.  Ill,  114  (cited);  74  C.  512,  515,  516,  16 
P.  307,  809  (applied):  80  C.  490.  496,  22  P.  227,  228  (construed); 
82  C.  68,  71,  22  P.  1081,  1082  (construed):  92  C.  192,  194,  28 
P.  221  (referred  to);  102  C.  6,  9,  41  A.  S.  135,  36  P.  860  (cited); 
116  C.  359,  362.  363,  48  P.  323  (construed);  125  C.  459,  461,  462. 
58  P.  89  (construed):  137  C.  354,  357,  358,  70  P.  459  (construed); 
141  C.  366,  369,  370.  371,  74  P.  998  (construed  With  18  1665,  1666 
ante);  149  C.  200,  202,  85  P.  147  (distribution — rights  ot  pur- 
chaser under  execution  against  heir — construction  of  will);  1 
C.  A.  57,  60,  81  P.  728,  729  (construed);  6  C.  A.  741,  743,  93  P. 
205  (distribution  to  grantee);  128  IT.  S.  53,  77,  32  L.  ed.  415, 
419,   9  Sup.  Ct.  Rep.   30   (cited). 

Probate  Aet  J  264. — 18  C.  97,  98    (construed). 
As  to  asslgrnment  of  expectancies,  see  56  A.  S.  339-361. 
As  to  definition  of  expectancies,  see  56  A.  S.  339,  340. 
As  to  partition  in  connection  with  distribution,. see  2  CbuFch'* 
New  Probate  l^aw  and  I»raotlce,  1384,   1402-1405. 
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As  to  distribution  of  community  property  on  death  of  either 
spouse,  see  Kerr's  Cyc.  C.  C.  S§  1401,   1402  and  notes. 

As  to  disposition  of  personal  property  unclaimed  for  a  y(sir, 
see  post  S  1698. 

As  to  distribution  of  property  of  absentee,  see  post  f  1693. 

As  to  no  distribution  until  taxes  paid,  soe  Kerr's  Cyc.  C.  C 
P.  <1669  and*note;  and  Kerr's  Cyc.  Pol.  C.  $3752  and  note. 

As  to  establishment  of  heirship,  rights  and  liabilities  of  heirs, 
and  distribution,  see  2  Cbureb'M  New  Probate  l.aw  and  Prne- 
tlee,  1295»  1319-1383. 

As  to  notice  of  settlement  of  account,  see  Kerr's  (^yc.  C.  C. 
P.    $  1C63    and   note. 

As  to  separate  property  of  liusband,  see  Kt-rr's  Cyc.  C.  C 
I  163   and    note. 

As  to  8(>parale  property  of  wife,  see  Kerr's  Cyc.  C*  C.  i  162 
and  note. 

As  to  succession  of  estates,  see  Kerr's  Cyc.  C.  C.  |  1888  arnd 
note. 

As  to  successor  to  property  of  decedent  liable  for  his  obliga-. 
tlons,  see  Kerr*a  Po«ket  C.  C.  H408. 

§  1666.  WHAT  THE  DECREE  MUST  COITTAIN,  AND  IS 
FINAL.  Id  the  order  or  decree,  the  court  must  name  the 
persons  and  the  proportions  or  parts  to  which  each  shall  be 
entitled,  and  such  persons  may  demand,  sue  for,  and  recover 
their  respective  shares  from  the  executor  or  administrator,  or 
any  person  having  the  same  in  possession.  Sneta  order  or 
decree  Is  conclusive  as  to  the  rights  of  heirs,  legatees,  or 
devisees,  subject  only  to  be  reversed,  set  aside,  or  modified  on 
appeal. 

HlKtoryi  Enacted  March  11.  1872,  founded  on  1 269  Probate 
Act  as  amended  April  2.  1866,  State.  1866-6,  p.  767,  |  10. 

■ 

See  Kerr's  Cyc.  C.  C.  P.  for  39  pars,  annotation. 

Code  seetioB. — 54  C.  6,  23  (construed);  54  C.  302,  805  (con- 
strued); 63  C.  4r»4,  4r>7  (construed);  64  C.  330,  332,  30  P.  980, 
981  (cited);  74  C.  512.  515,  16  P.  307,  309  (applied);  74  C.  523. 
525,  526,  16  P.  315.  316,  317  (construed);  20  P.  414  (conclusive- 
ness of  order  or  decree  of  final  distribution);  82  C.  68.  71,  22 
P.  1081,  1082  (construed):  100  C.  404,  407,  34  P.  869  (applied): 
102  C.  6,  10,  41  A.  S.  135,  36  P.  360  (construed);  102  C.  537,  642, 
36  P.  864  (construed  with  8  1676  post);  112  C.  387,  400.  44  P. 
784  (referred  to):  116  C.  359.  362,  48  P.  323  (construed);  119 
r..  139,  147,  151.  61  P.  38,  39  (construed  with  |  1908  post);  119 
C.  552,  557,  63  A.  S.   145,   51   P.   681   (construed  with   f  1665  ante); 

1212 


ch.XI,art.n.]       decree  op  distribution.  i  leec 

119  C.  568.  670,  51  P.  951  (construed);  121  C.  438,  444.  41  L.  644. 
53  P.  946  (cited);  122  C.  76,  77,  54  P.  386  (construed);  122  C. 
111.  113,  54  P.  535  (construed);  122  C.  483,  484,  55  P.  144  (ap- 
plied); 131  C.  73,  76,  63  P.  168  (construed);  137  C.  350,  356.  357. 
358,  70  P.  459  (construed);  141  C.  366.  371,  74  P.  993  (construed 
with  I  1665  ante):  143  C.  194,  202,  204,  76  P.  968  (construed  with 
5  1665  ante);  144  C.  314.  320.  77  P.  942  (construed);  141  C.  463, 
464,  77  P.  988  (construed);  144  C.  665,  669,  79  P.  383  (cited); 
160  C.  477.  484,  486,  486,  89  P.  817  (construed — this  section  doos 
not  prevent  review  of  decree  of  distribution  by  suit  in  equity  in 
a  proper  case);  152  C.  338,  340,  92  P.  864  (authorizes  action  for 
recovery  of  distributive  share — individual  action  against  exiu-u- 
tor):  3  C.  A.  95,  97,  84  P.  440  (construed);  3  C.  A.  741.  748.  86 
P.  1108  (merjfer  of  will  in  decree  of  distribution,  conclusive- 
ness);  128  U.  S.  53.  77,  32  L.  ed.   415,  419   (cited). 

Probate  Act  |  209.— 20  C.  620.  628  (cited). 

As  to  canons  of  descent  by  common  law,  see  12  A.  S.  92,  93. 

As  to  conflict  of  laws  as  afTectine:  succession,  see  12  A.  S. 
95,   96. 

As  to  descent  of  estate  of  decedent  dying:  without  issue  but 
leaving  kindred,  see   12   A.   S.    88. 

As  to  descent  of  real  estate  of  husband  leaving  wife  and 
children,    see    12    A.    S.    87,   88. 

As  to  descent  of  real  estate  of  wife  leaving  husband  and 
children,  see  12  A.  S.  85,  86. 

As  to  discovery  of  property  after  settlement  of  estate,  see 
post   S  1698. 

As  to  distribution  of  common  property  on  death  of  liiisl^und, 
see  Kerr's  Cyc.  C.  C.  |  1402  and  note. 

As  to  distribution  of  common  propi^rty  on  death  of  wife, 
see  Kerr's  Cyc.  C.  C.  I  1401  and  note. 

As  to  escheat  of  pn)i)erty  to  state,  see  Kerr's  (^yo.  C  C 
SS  1405-1407  and  notes. 

As  to  establishment  of  lielrshlp, 'rigritts  and  liabilities  of 
lieirs,  and  distribution,  see  2  t'hur<>li*M  IVr^v  Probata  Law  and 
Practlee,   1295,   1319-1383. 

As  to  forfeiture  of  rights  of  succession  by  huHl)un(l  or  wife, 
see    12   A.   S.    91,    92. 

As   to   heir,   definition   of,   see    12   A.  S.    82. 

As  to  husband  and  wife  succeeding  to  each  other's  estate, 
see   12  A.  S.  82-92. 

As   to  husband's   Interest   In    estate  of  deceased    wife,   see    12 

Ab  to  husband's  succession  as  affected  by  statute  concerning 
separate  estate  of  wife,  see  12  A.  8.  84. 

As  to  kindred  of  the  half-blood,  see  12  A.  S.   110.  111. 

As  to  law  of  domicile  controlling  descent  of  personally,  se«* 
12   A.   S.   96. 
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§  1688.  TO  OIYE  NOTI€B  TO  ALL  PERSONS  AITD  dUAB- 
DIANS  BEFORE  PARTITION.  DUTIES  OF  COMMISSIOIf. 
ERS.  Before  any  partition  is  made  or  any  estate  divided,  as 
provided  in  this  chapter,  notice  must  he  given  to  all  persons 
interested  in  the  partition,  their  guardians,  agents,  or  attor- 
neys, by  the  commissioners,  of  the  time  and  place  when  and 
where  they  shall  proceed  to  make  partition.  Tlie  connlssioB- 
ers  may  take  testimoBy,  order  surveys,  and  take  such  other 
steps  as  may  be  necessary  to  enable  them  to  form  a  judgment 
upon  the  matters  before  them. 

Hlatoryt  Enacted  March  11,  1872,  rd-enactment  of  |  270  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  660,  |  96. 

128  U.  S.  53,  73,  32  li.  ed.  415,  419,  9  Sup.  Ct  R.  80   fcitod). 
As  to  partition  in  connection  with  distribution,  see  2  Ch«rch*a 
New  Probnte  L«w  and  Practice,  1384,   1402-1405. 

U684.  TO  MAKE  BEPOBT,  AND  PABTITION  TO  BE 
KECOBDED.  The  commissioners  must  report  their  proceed- 
ings, and  the  partition  agreed  upon  by  them,  to  the  court, 
in  writing,  and  the  court  may,  for  sufficient  reasons,  set  aside 
the  report  and  commit  the  same  to  the  same  commissioners, 
or  appoint  others;  and  when  such  report  is  finally  confirmed, 
a  certified  copy  of  the  Judgment,  or  decree  of  partition  made 
thereon,  attested  by  the  clerk  under  the  seal  of  the  court. 
must  be  recorded  in  the  office  of  the  recorder  of  the  county 
where  the  lands  lie. 

Hiatoryi  Enacted  March  11,  1872,  re-enactment  of  f  271  Pro- 
bate Act  as  amended  May  20,  1861.  Stats.  1861,  p.  651,  1 96; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  104, 

128  U.  S.  53,  73,  32  L.  ed.  415,  419,  9  Sup.  Ct  R.  30   (cited). 
A.s  to  partition  In  connection  with  distribution,  see  2  Chiirch*ii 

New  Probate  fiavr  and  Prnctice,  1384.  1402-1405. 

§  1685.  WHEN  COMMISSIONERS  TO  MAKE  PABTITION 
ARE  NOT  NECESSARY.  When  the  court  makes  a  Judgment 
or  decree  assigning  the  residue  of  any  estate  to  one  or  more 
persons  entitled  to  the  same,  it  is  not  necessary  to  appoint 
commissioners  to  make  partition  or  distribution  thereof,  unless 
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the  parties  to  whom  the  assignment  is  decreed,  or  some  of 
them,  request  that  such  partition  be  made. 

Htotoryi  Enacted  March  11,  1872,  re-enactment  of  {272  Pro- 
bate Act;  amended  April  16,  1880.  Code  Amdts.  1880  (C.  C.  P. 
pt,),  p.  104. 

128  U.  S.  53,  73,  32  L.  ed.  415,  419,  9  Sup.  Ct.  R.  30   (cited). 
As  to  partition  In  connection  with  distribution,  see  2  Church** 
New  Probate  Law  and  Practice,  1384.  1402-1405. 

1 1686.  •  ADYANCEMENXS  MAD£  TO  fl£IBS.  All  ques- 
tions as  to  advancements  made,  or  alleged  to  have  been  made, 
by  the  decedent  to  his  heirs,  may  be  heard  and  determined  by 
the  court,  and  must  be  specified  in  the  decree  assigning  and 
distributing  the  estate;  and  the  final  judgment  or  decree  of 
the  court,  or  in  case  of  appeal,  of  the  supreme  court,  is  bind- 
ing on  all  parties  interested  in  the  estate. 

HhitOBTi  Enacted  March  11,  1872,  substantial  re-enactment  of 
I  273  Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  661, 
I  97;  amended  April  16.  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.    104. 

See  Kerr's  Cyc  C,  C.  P.  for  3  pars,  annotation. 

58  C.  457,  515  (construed  with  {§1650,  1651.  1661,  1669  ante. 
I  1691  post):  80  C.  490,  496,  497,  22  P.  227.  228  (construed  with 
tcm  previous  sections);  102  C.  6,  9,  41  A.  S.  135,  36  P.  360 
(construed);  3  C.  A.  741,  747,  86  P.  1108  (claim  to  definite  fund 
is  Dot  claim  against  estate  of  decedent):  128  U.  S.  53.  77,  32 
L.  ed.  415,  419.  9  Sup.  Ct.  R.  80   (cited). 

As  to  partition  in  connection  with  distribution,  soe  2  Clmroirs 
New  Probate  Law  and  Practioe,  1384.   1402-1405. 
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ARTICLE  IV. 

AGENTS  FOR  ABSENT  INTERESTED  PARTIES.     DISCHARGE: 
OF   EXECUTOR   OR   ADMINISTRATOR. 

I  1691.     Court   may   appoint  agent   to   take   possession   for   ab> 

sentees. 

II  1692.     Agrent  to  give  bond,  and  his  compensation. 
f  1693.     Unclaimed  estate,  how  disposed  of. 

S  1694.     When    real    and   personal    property   of   absence   to   be 

sold. 
{  1696.     Liability  of  agrent  on  his  bond. 
i  1696.     Certificate  to  claimant. 
S  1697.     Final  settlement,  decree,  and  discharfire. 
§  1698.     Discovery  of  property. 

S  1691.  COURT  MAT  APPOINT  AOSITT  TO  TAKB  POSSES- 
SION  FOR  ABSEHTEES.  Wlien  any  estate  la  assigned  or  dis- 
tributed by  a  Judgment  or  decree  of  the  eourt,  as  proTlded  in 
this  chapter,  to  any  person  residing  out  of,  and  haying  no 
agent  in  this  state,  and  it  is  necessary  that  some  person 
should  be  authorized  to  talce  possession  and  charge  of  the 
same  for  the  benefit  of  such  absent  person,  the  coart  may 
appoint  an  agent  for  that  purpose  and  authorize  him  to  take 
charge  of  such  estate,  as  well  as  to  act  for  such  absent  person 
in  the  distribution;  provided,  that  if  s«eh  estate  be  in  mosey 
when  so  assigned  or  distributed,  the  executor  or  administra- 
tor of  such  estate  may  deposit  the  share  of  each  person,  and 
in  the  name  of  said  person,  as  far  as  known,  as  designated 
in  said  assignment  or  decree  of  distribution,  with  the  county 
treasurer  of  the  county  in  which  said  estate  is  being  probated, 
who  shall  give  a  receipt  for  the  same,  and  be  liable  upon  his 
official  bond  therefor;  and  said  receipt  shall  be  deemed  and 
received  by  the  court  or  judge  thereof  as  a  voucher  In  favor 
of  said  executor  or  administrator,  with  the  same  force  and 
effect  as  If  executed  by  such  assignee,  legatee,  or  distributee; 
and  said  section  as  amended  shall  be  applicable  to  any  and 
all  estates  now  pending  in  which  a  decree  of  final  discharge 
has  not  been  granted. 
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Hlvtoryi  Enacted  March  IJ.  1872,  re-enactment  of  ft  274  Pro- 
bate Act;  amended  March  26,  1895,  Stats,  and  Amdts.  1896,  p.  75. 

68  C.  457,  615  (construed  with  S§  1660,  1651,  1661,  1669,  1686 
ante). 

As  to  discharsre  x)f  executor  or  administrator,  see  2  Church's 

New  Proha«e  Lavr  and  Practice,  1406,  1423-1426. 

§  1(»2.  AGENT  TO  GITE  BOND,  AND  HIS  COHPENSA- 
TION.  The  agent  must  execute  a  bond  to  the  state  of  Cali- 
fornia, to  be  approved  by  the  court,  or  a  judge  thereof,  con- 
ditioned that  he  shall  faithfully  manage  and  account  for  the 
estate.  The  court  appointing  such  agent  may  allow  a  reason- 
able sum  out  of  the  profits  of  the  estate  for  his  services  and 
expenses. 

History  I  Enacted  March  11,  1872,  substantial  re-enactment 
of  I  276  Probate  Act;  amended  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt).  p.  104. 

As  to  allowance  of  part  of  cost  of  bond,  see  Stats.  1903  p. 
476.  and  Hen.  G.  L.  p.   80. 

As  to  bond  of  any  one  required  to  give  bond,  with  corporation 
as  sole  surety,  see  Stats.  1885  p.  114,  Hen.  G.  K  pp.  80,  212: 
also  Kerr's  Cyc.  C.  C.  P.  If  1066,  1057  and  notes;  and  Kerr's 
Cyc.  Pol.  C.  I  965  subd.  4. 

Ab  to  discharge  of  executor  or  administrator,  see  2  Charch*a 

Bi«w  Probate  L«w  and  Practice,  1406,  1423-1426. 

§  16M.  UNCLAIMED  ESTATE,  HOW  DISPOSED  OF.  When 
personal  property  remains  in  the  hands  of  the  agent  un- 
claimed for  a  year,  and  it  appears  to  the  court  that  it  is  for 
the  benefit  of  those  interested,  it  shall  be  sold  under  the 
order  of  the  court,  and  the  proceeds  after  deducting  the 
expenses  of  the  sale,  allowed  by  the  court,  must  be  paid  into 
the  county  treasury.  When  the  payment  is  made,  the  agent 
must  take  from  the  treasury  duplicate  receipts,  one  of  which 
he  must  file  in  the  office  of  the  auditor,  and  the  other  in  the 
court.  Where  any  agent  has  money  in  his  hands  as  such 
agent,  and  It  appears  to  the  court  upon  the  settlement  of  his 
account  as  such  agent  that  the  balance  remaining  In  his 
hands  should  be  paid  into  the  county  treasury,  the  court 
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may  direct  such  payment  and  upon  such  agent  flllngr  the 
proper  receipt  showing  such  payment,  the  court  shall  enter 
an  order  discharging  such  agent  and  his  sureties  from  all 
liability  therefor. 

Hifltorjri  Enacted  March  11,  1872,  founded  on  {  276  Probate 
Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.). 
p.  104;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900'!,  p.  282,  act  held  unconstitutional,  see  history, 
I  5  ante;  amended  March  15.  1907,  Stats,  and  Amdts.  1907,  p.  293, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  605. 

§1694.  WHEN  REAL  AND  PERSONAL  PROPERTY  OF 
ABSENTEE  TO  BE  SOLD.  The  agent  must  render  the  court 
appointing  him,  annually,  an  account,  showing: 

1.  The  value  and  character  of  the  property  received  by 
him,  what  portion  thereof  is  still  on  hand,  what  sold,  and 
for  what. 

2.  The  income  derived  therefrom. 

3.  The  taxes  and  assessments  imposed  thereon,  for  what, 
and  whether  paid  or  unpaid. 

4.  Expenses  incurred  in  the  care,  protection,  and  manage- 
ment thereof,  and  whether  paid  or  unpaid.  When  filed,  the 
court  may  examine  witnesses  and  take  proofs  in  regard  to 
the  account;  and  If  satisfied  from  such  accounts  and  proofs 
that  it  will  be  for  the  benefit  and  advantage  of  the  persons 
interested  therein,  the  court  may,  by  order,  direct  a  sale  to 
be  made  of  the  whole  or  such  parts  of  the  real  or  personal 
property  as  shall  appear  to  be  proper,  and  the  purchase 
money  to  be  deposited  in  the  state  treasury. 

History t  llnacted  March  11,  1872;  amended  April  1(>,  1S80, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  105. 

§  1095.  LIABILITY  OF  A^ENT  ON  HIS  BOND.  The  agent 
is  liable  on  his  bond  for  the  care  and  preservation  of  the 
estate  while  in  his  hands,  and  for  the  payment  of  the  pro- 
ceeds of  the  sale  as  required  by  the  preceding  sections,  and 
may  be  sued  thereon  by  any  person  Interested. 

History  I  Rnacted  March  11,  1872,  re-enactment  of  S  277  Pro- 
bftrte  Aet. 
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f  leM.  CERTIFICATE  TO  CLAIMAHT.  Wlien  any  person 
appears  and  claims  the  money  paid  Into  the  treasury,  the 
eonrt  making  the  distribution  must  inquire  Into  such  claim, 
and  being  first  satisfied  of  his  right  thereto,  must  grant  him 
a  certificate  to  that  effect,  under  Its  seal;  and  upon  the  pre- 
sentation of  the  certificate  to  him,  the  controller  must  draw 
his  warrant  on  the  treasurer  for  the  amount. 

Hlstoryi  Enacted  March  11,  1872.  re-enactment  of  I  278  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdta.  1880  (C.  C.  P. 
pt.),  p.  105;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  232,  act  held  unconBtltutlonal,  see  history, 
S  6  ante. 

%1991.  FINAL  SETTLEMENT,  DECREE,  AND  DIS- 
CHARGE. When  the  estate  has  been  fully  administered,  and 
it  Is  shown  by  the  executor  or  administrator,  by  the  produc- 
tion of  satisfactory  vouchers,  that  he  has  paid  all  sums  of 
money  due  from  him,  and  delivered  up,  under  the  order  of 
the  court,  all  the  property  of  the  estate  to  the  parties  entitled, 
and  performed  all  the  acts  lawfully  required  of  him,  the 
court  must  make  a  judgment  or  decree  discharging  him  from 
all  liability  to  be  incurred  thereafter. 

Hlctovyt  Bnacted  March  11,  1872,  re-enactment  of  I  279  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.   651,  i  98. 

See  Kerr's  Cyc.  C.  C.  P.  for  21  pars,  annotation. 

Code  aection. — 51  C.  146,  151  (construed);  54  C.  302,  805  (con- 
strued);  60  C.  265,  259  (construed);  63  C.  473,  475,  476  (con- 
strued); 98  C.  459,  468,  29  P.  36,  37  (cited);  112  C.  292,  294.  44 
P.  569  (construed);  129  C.  301,  305  (erroneously  cited  for  S  1697 
C.  C),  61  P.  937  (correct  citation);  143  C.  221.  228,  234,  77  P.  65 
(construed);  145  C.  344,  349.  78  P.  874  (construed):  3  C.  A.  95. 
97,  84  P.  440  (liability  of  executor  after  unauthorized  payment 
of  distributive  share  to  one  not  entitled). 

Probat«>  A«t  1279. — 36  C.  651.  654.  655  (construed  with  |  287 
Probate  Act);  51  G.  151. 

As  to  discharge  of  executor  or  administrator,  see  2  Church's 
New  PTobate  Law  and  Practice,  1406,   1428-1426. 

As  to  discharge  upon  settlement  of  account,  see  ante  S  1647. 

As  to  order  for  payment  of  debts  and  discharge,  see  ante 
I  1«47. 
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§  1698.  DISCOYEBT  OF  PBOPERTT.  Tlie  final  settlement 
of  an  estate,  as  in  this  chapter  provided,  shall  not  prevent  a 
subsequent  issue  of  letters  testamentary  or  of  adminlstratlOB 
or  of  administration  with  the  will  annexed,  if  other  property 
of  the  estate  be  discovered,  or  if  it  become  neoessaiy  or 
proper  for  any  cause  that  letters  should  be  again  issued. 

Hlatoryt  Enacted  March  11,  1872,  re-enactment  of  |  280  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  651,  199; 
February  13,  1872.  Stats.  1871-2,  p.  85.  |  1;  amended  March  24. 
1874,    Code   Amdts.    1873-4,   p.    378. 

57  C.  368,  388  (applied);  136  C.  868.  370,  68  P.  1632   (appllc'd). 
As  to  dlschargre  of  executor  or  administrator,   see  2  Church's 
New  Probate  Law  and  Practice,  1406.  1423-2426. 


ARTICLE    V. 

[New  article  added  by  Act  March  19,  1889,  Stats,  and  Amdts. 
1889,  pp.  Z'6l,  338,  and  made  to  "apply  to  all  estates  of  dece- 
dents, where  a  final  decree  of  distribution  has  not  been  made." 
I0  effect  Immediately.] 

ACCOUNTS  OP  TRUSTEES— DISTRIBUTION. 

{  1699.  Superior  court  not  to  lose  jurisdiction  by  final  distri- 
bution. 

I  1700.     Compensation  of  trustees. 

I  1701.     Appeal  from  decree  settlinsr  account  of  trustee. 

1 1702.     Trustee  under  will  may  decline. 

X1703.     Jurisdiction. 

S  1703^.  i>i8trlbution  of  estate;  deposit  with  county  treasurer, 
when. 

§  1699.  SUPERIOR  COURT  NOT  TO  LOSE  JURISDICTION 
BT  FINAL  DISTRIBUTION.  Where  any  trust  has  been  cre- 
ated by  or  under  any  will  to  continue  after  distribution,  the 
superior  court  shall  not  lose  Jurisdiction  of  the  estate  by  final 
distribution,  but  shall  retain  jurisdiction  thereof  for  the  pur- 
pose of  the  settlement  of  accounts  under  the  trusts.  And  any 
trustee  created  by  any  will,  or  appointed  to  execute  any  trust 
created  by  any  will,  may,  from  time  to  time,  pending  the  ezeca- 
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tlon  of  his  trust,  or  may,  at  the  termination  thereof,  render 
and  pray  for  the  settlement  of  his  accounts  as  such  trustee, 
before  the  superior  court  in  which  the  will  was  probated,  and 
in  the  manner  provided  for  the  settlement  of  the  accounts  of 
executors  and  administrators.  The  trustee,  or,  in  case  of  his 
death,  his  legal  representatives,  shall,  for  that  purpose,  pre- 
sent to  the  court  his  verified  petition,  setting  forth  his  ac- 
cottnts  in  detail,  with  a  report  showing  condition  of  trust  es- 
tate, together  with  a  verified  statement  of  said  trustee,  giv- 
ing the  names  and  post  office  addresses.  If  known,  of  the 
cestui  que  trust,  and  upon  the  filing  thereof,  the  clerk  shall 
fix  a  day  for  the  hearing,  and  give  notice  thereof  of  not  less 
than  ten  days,  by  causing  notices  to  be  posted  In  at  least  three 
public  places  in  the  county,  setting  forth  the  name  of  the 
trust  estate,  the  trustee,  and  the  day  appointed  for  the  settle- 
ment of  the  account.  The  court,  or  a  Judge  thereof,  may  or- 
der finch  further  notice  to  be  given  as  may  be  proper.  Such 
trustee  may.  In  the  discretion  of  the  court,  upon  application 
of  any  beneficiary  of  the  trust,  or  the  guardian  of  sucli  bene- 
ficiary, be  ordered  to  appear  and  render  his  account,  after 
being  cited  by  service  of  citation,  as  provided  for  the  service 
of  summons  in  civil  cases,  and  such  application  shall  not  be 
denied  where  no  account  has  been  rendered  to  the  court  within 
six  months  prior  to  such  application.  Upon  the  filing  of  the 
account  so  ordered,  the  same  proceedings  for  the  hearing  and 
settlement  thereof  shall  be  had  as  hereinabove  provided. 

Hliitoryt  Enacted  March  19,  1889,  Stats,  and  Amdts.  1889, 
p.  337:  amended  March  18,  1896.  Stats,  and  Amdts.  1895,  p.  64; 
March  26,  1901.  Stats,  and  Amdts.  1900-1,  p.  47;  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  232, 
act  held  unconstitutional,  see  history,  |  5  ante;  amended  March 
20,   1909.  Stats,  and  Amdts.  1909,  ch.  370. 

See  Kerr's  Cyc.  C.  C.  P.  for  25  pars,  annotation. 

31  P.  578.  579  (referred  to):  107  C.  587,  595.  4f»  P.  810  (prior 
want  of  control,  by  probate  court,  of  land  distributed):  128  C. 
678.  684,  61  P.  382  (construed):  133  C.  489,  49.^.  65  P.  1044  (re- 
ferred toV.  145  G.  344,  346.  347,  350,  78  P.  874  (construed — ^Juris- 
diction of  superior  court  under  thl.s  section — right  of  appeal): 
2  C.  A.  470,  474,  475,  478,  84  P.  317  (construed  as  to  effett 
of  allowing  counsel  fees  where  testamentary  trust  Involved). 
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As  to  devisees  in  trust  to  be  exempt  from  payment  of  debts, 
see  29  A.  S.  395,  398. 

As  to  trusts  under  wills,  testamentary  trustees,  and  distribu- 
tion to  trustees,  see  2  Church**  New  Probate  Law  and  Pmctieey 

1427.   1433-1454. 

§  1700.  COJIIPEIfSATlON.OF  TBUSI££S.  On  all  such  ac- 
countings the  court  shall  allow  the  trustee  or  trustees  the 
proper  expenses  and  such  compensation  for  services  as  the 
court  may  adjudge  to  be  just  and  reasonable,  and  shall  appor- 
tion such  compensation  among  the  trustees  according  to  the 
services  rendered  by  them  respectively,  and  may  in  its  dis- 
cretion fix  a  yearly  compensation  for  the  trustee  or  trustees  to 
continue  as  long  as  the  court  may  judge  proper. 

History  I  Enacted  Mar  en  19.  1889,  Stats,  and  Amdta.  1889, 
p.  838. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

107  C.  587,  595,  40  P.  810  (prior  want  of  control,  by  probate 
court,  of  land  distributed);  2  G.  A,  470,  474,  478.  84  P.  317  ^con- 
strued). 

As  to  trusts  under  wills,  testamentary  trustees,  and  dls- 
tlon  to  trustees,  see  2  Chnrch'*  New  Probate  Law  aad  Praetlee, 
1427,    1433-1454. 

§1701.  APPEAL  FROM  D£CB££  SETTLING  ACCOUNT 
OF  TBUSTEE.  From  a  decree  settling  such  account  appeal 
may  be  taken  in  the  manner  provided  for  an  appeal  from  a 
decree  settling  the  account  of  an  executor  or  administrator. 
The  decree  of  the  superior  court,  if  affirmed  on  appeal  or 
becoming  final  without  appeal,  shall  be  conclusive. 

HlatoiTt  Enacted  March  19,  1889,  Stats,  and  Amdts.  1889, 
p.  338. 

107  C.  587,  695,  40  P.  810  (prior  want  of  control,  by  probate 
court,  of  land  distributed). 

As  to  trusts  under  wills,  testamentary  trustees,  and  dis- 
tribution to  trustees,  see  2  Chvrch'a  New  Probate  L*aw  aad  Prae- 
tiee,  1427,  1433-1454. 

U702.    TRUSTEE   UNDER  WILL  MAT   DECLINE.     Any 

person  named  or  designated  as  a  trustee  in  any  will  which 
has  been  or  shall  hereafter  be  admitted  to  probate  in  this 
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state  may,  at  any  time  before  final  distribution,  decline  to  act 
as  such  trustee,  and  an  order  of  court  shall  thereupon  be 
made  accepting  such  resignation; 

[Execntor,  reeignatfon  of  to  be  in  writing]  but  the  declina- 
tion of  any  such  person  who  has  qualified  as  executor  shall 
not  be  accepted  by  the  court,  unless  the  same  shall  be  in 
writing  and  filed  in  the  matter  of  the  estate  in  the  court  in 
which  the  administration  Is  pending,  and  such  notice  shall 
be  given  thereof  as  is  required  upon  a  petition  praying  for 
letters  of  administration. 

[Appointment  of  trostee  or  executor  by  court]  The  court 
in  which  the  administration  is  pending  shall  have  power  at 
any  time  before  final  distribution  to  appoint  some  fit  and 
proper  person  to  fill  any  vacancy  in  the  office  of  trustee  under 
the  will,  whether  resulting  from  such  declination,  removal, 
or  otherwise;  provided,  it  shall  be  required  by  law  or  neoes- 
sary  to  carry  out  the  trust  created  by  the  will,  that  such 
vacancy  shall  be  filled;  and  every  person  so  appointed  shall,, 
before  acting  as  trustee,  give  a  bond  such  as  is  required  by 
section  one  thousand  three  hundred  and  eighty-eight  of  this 
code,  of  a  person  to  whom  letters  of  administration  are 
directed  to  issue. 

[Same— Upon  written  application  of  person  interested.] 
Such  appointment  may  be  made  by  the  probate  judge  upon 
the  written  application  of  any  person  interested  in  the  trust 
filed  in  the  probate  proceedings,  and  shall  only  be  made  after 
notice  to  all  parties  interested  in  the  trust,  given  in  the  same 
manner  as  notice  is  required  to  be  given  of  the  hearing  upon 
the  petition  for  the  probate  of  a  will.  In  each  of  the  pre- 
ceding cases  the  court  may  order 

Sneh  fnrtlier  notlee  m  may  seem  necessary.  In  accepting 
a  decUnation  under  the  provisions  of  this  section,  the  court 
may  make  and  enforce  any  order  which  may  be  necessary  for 
the  preservation  of  the  estate.  This  section  shall  be  appli- 
cable to  any  and  all  estetes  now  pending  in  which  a  final  dis- 
tribution and  discharge  has  not  been  granted. 

HlMttfryt  Enacted  Maroh  2»  1891,  Stats,  and  Amdts.  1891,  p.  16; 
amended   March    16.    1899.   Stats,   and   Amdts.    1899,   p.    104;    by 
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Code  Commission.  Act  March  8,  1901,  Stats,  and  Amdta.  1900-1, 
p.  232.  act  held  unconstitutional,  see  history,  {  5  ante. 

Sfc  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

107  C.  587,  595,  40  P.  810  (prior  want  of  control,  by  probate 
court,  of  land  distributed);  135  C.  361,  368,  67  P.  333  (referred 
to);  2  C.  A.  470,  477,  84  P.  317  (construed — appointment  of  trus- 
tee in  case  of  vacancy  before  distribution). 

As  to  trusts  under  wills,  testamentary  trustees,  and  distribu- 
tion to  trustees,  see  2  Cliurcli**  New  Probate  Lavr  a»d  Practiee. 
14L'7,    1433-1454. 

§  1708.    JURISDICTION.    The  provisloiuB  of  the  next  pre- 

ceeding  section  shall  apply  in  all  cases  where  a  final  decree 
of  distribution  has  not  been  made;  but  the  Jurlsdlctioa  given 
by  said  section  shall  not  exclude,  in  cases  to  which  it  applies, 
the  jurisdiction  now  possessed  by  the  courts  of  this  state. 

History  t   Bnacted  March  2,  1891,  Stats,  and  Amdts.  1891.  p.  1€. 

107  C.  587,  595,  40  P.  810  (limited  Jurisdiction  conferred  over 
testamentary  trustees  on  the  probate  side  of  tlie  superior 
court):  116  C  443.  446,  48  P.  379  (cited):  138  C.  489,  495.  65  P. 
1044    (referred  to). 

As  to  trusts  under  wills,  testamentary  trustees,  and  distribu- 
tion to  trustees,  see  2  Churcirai  New  Probate  L.aw  and  Praetiee^ 
1427,   1433-1454. 

§  1708^.  DISTRIBUTION  OF  ESTATE;  DEPOSIT  WITH 
COUNTY  TBEASUBEB,  WHEN.  When  any  estate  is  distribu- 
ted by  the  judgment  or  decree  of  the  court  or  a  judge  thereof, 
as  provided  in  this  chapter,  to  a  distributee  who  cannot  be 
found  and  his  or  her  place  of  residence  is  unknown,  or  to 
a  minor  or  Incompetent  person,  who  has  no  lawful  guardian 
to  receive  the  same,  or  person  authorized  to  receipt  therefor, 
the  portion  of  said  estate  consisting  of  money  shall  be  paid 
to  and  deposited  with  the  county  treasurer  of  the  county  in 
which  the  estate  is  being  probated,  who  shall  gl^e  a  receipt 
for  the  same,  and  shall  be  liable  on  his  official  bond  therefbr; 
and  said  receipt  shall  be  deemed  and  received  by  the  court 
or  Judge  thereof  as  a  voucher  in  favor  of  said  executor  or 
administrator,  with  the  same  force  and  effect  as  if  executed 
by  the  distributee  thereof.    And 
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This  seetion  shall  be  applicable  to  any  and  all  estates  now 
pending  in  which  a  final  decree  of  discharge  has  not  been 
granted. 

[Payment  ont  on  petition  and  order*]  Said  money  so  paid 
Into  the  county  treasury,  shall  be  paid  out  upon  petition  to, 
and  the  order  of  the  superior  court  or  Judge  thereof  to  the 
person  entitled  to  receive  the  same. 

Hlstoryt  Enacted  February  26,  1897,  Stats,  and  Amdts.  1897, 
p.  88;  re-numbered  {  1703a  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  233,  act  held  unconstitutional. 
see  history,  ( 5  ante;  amended  February  15,  1906.  Stats,  and 
Amdts.  1905,  p.  €. 
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CHAPTER   XII. 

OF     ORDERS.     DECREES.     PROCESS.     MINUTES,     RECORDS. 

TRIALS,    AND    APPEALS. 

Orders  and  decrees   to  be  entered  In  minutes. 

How  often  publication  to  be  made. 

Recorded  decree  or  order  to  impart  notice  from  date 
of  flllnfir. 

Citation,  how  directed  and  what  to  contain. 

Citation,  how  Issued. 

Citation,  how  served. 

Personal  notice  griven  by  citation. 

Citation  to  be  served  five  days  before  return. 

One  description  of  real  estate  sougrht  to  be  sold  being 
published,  is  sufllclent  for  all  purposes. 

Rules  of  practice  srenerally. 

New  trials  and  appeals. 

Within  what  time  appeal  must  be  taken. 

Issues  joined  in  probate  court,  how  tried  and  disposed 
of. 

Court  to  try  case  when  no  jury  is  demanded.  How  and 
what  issues  to  be  tried. 

Court  to  appoint  attorney  for  minor  or  absent  heirs, 
devisees,  leeratees,  or  creditors,  when,  and  what  com- 
pensation he  is  to  receive.     [Repealed.] 

Decrees,  what  to  be  recorded. 

Costs,  by   whom  paid  in  certain  cases. 

Executor,  etc.,  to  be  removed  when  committed  for  con- 
tempt, and  another  appointed. 

Service  of  process  on  gniardian. 

Disposition  of  life  estates  or  homesteads,  or  community 
property,  on  owner's  death  In  certain  cases. 
f  1724.      Death   before   patent   Issues.     Petition   and  proceeding's 
to  determine  heirs  at  law. 


§1704.  ORDERS  AND  DECREES  TO  BE  JeVTEBED  IK 
MIinTTES.  Orders  and  decrees  made  by  the  court,  or  a  Judge 
thereof,  in  probate  proceedings,  need  not  recite  the  existence 
of  facts,  or  the  performance  of  acts,  upon  which  the  jurisdic- 
tion of  the  court  or  judge  may  depend,  but  It  shall  only  be 

necessary  that  they  contain  the  matters  ordered  or  adjudged. 
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1  1704. 

f  1705. 

1  1706. 

1  1707. 

1  1708. 

1  1709. 

«  1710. 

f  1711. 

f  1712. 

fi  1713. 

S  1714. 

11715. 

1  1716. 

1  1717. 

§1718. 

1  1719. 

1  1720. 

f  1721. 

X  1722. 

1  1723. 

Ch.  XII.]  PUBLICATION.  §  1705 

except  as  otherwise  provided  in  this  title.  All  orders  and 
decrees  of  the  court  or  judge  must  be  entered  at  length  in 
the  minute-book  of  the  court. 

HUitoryt  Enacted  March  11,  1872,  founded  on  f  287  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  652,  S  104;  amended 
March  24.  1874,  Code  Amdts.  1873-4,  p.  374;  April  16,  1880,  Code 
Amdts.   1880    (C.   C.  P.   pt.),  p.   105. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

Code  section. — 51  C.  146,  150  (construed);  72  C.  577,  578,  14 
P.  369  (construed);  31  P.  1119,  1120  (conclusiveness  of  order 
after  it  is  entered  and  an  appeal  taken);  99  C.  511,  515,  34  P. 
109  (construed):  110  C.  226,  227,  42  P.  641  (referred  to);  119  C. 
27,  28,  50  P.  929  (construed);  122  C.  528,  529,  55  P.  328  (con- 
strued); 139  C.  694,  696,  70  P.  214,  73  P.  604  (construed);  143 
C.   402.  411.  77   P.   156    (cited). 

Probate  Aet  {287^ — 51  C.  146,  150  (construed,  as  to  signing  of 

minutes,  to  be  directory  merely). 

As  to  collateral  attack  on  Judgment  for  or  against  deceased 
persons,  see  29  A.  S.  860,  870. 

As  to  conclusiveness  of  Judgment  on  collateral  attack,  see  15 
A.  S.  143. 

As  to  effect  of  Judgrment  against  deceased  persons,  see  29 
A.  S.  816-819. 

As  to  Judgment  against  deecased  person  not  subject  to  col- 
lateral attack,  see  29  A.  S.  816.  817. 

As  to  probate  practice  and  procedure,  see  2  Church'*  New  Pro- 
bate I^aw  an«  Practice,  1456,  1477-1496. 

As  to  what  is  collateral  attack,  see  5  A.  S.  453.  454;  23  A.  &. 
104-119. 

As  to  when  entry  nunc  pro  tunc  is  proper,  see  4  A.  S.  829-831. 


§170&.  HOW  OFTEN  PUBLICATION  TO  BE  MADE.  When 
any  publication  is  ordered,  such  publication  must  be  made 
daily,  or  otherwise  ^s  often  during  the  prescribed  period  as 
the  paper  Is  regularly  issued,  unless  otherwise  proTided  in 
this  title.  The  court,  or  a  judge  thereof,  may,  however,  order 
a  less  number  of  publications  during  the  period. 

Hlvtoryt  Enacted  March  11,  1872,  founded  on  f  287  Probate 
Act  as  amended  May  20,  1861.  Stats.  1861,  p.  652,  f  104;  amended 
April   16,   1880,  Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  105. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 
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73  C.  658.  5B9.  15  P.  136.  137  (construed);  84  C.  444,  446.  447.  24 
P.  281.  282.  283  (construed);  120  C.  421.  431.  52  P.  708  (construed); 
121  C.  522,  524.  50  P.  1068.  53  P.  1085   (cited). 

As  to  evidence  of  publication,  see  Kerr's  Cyc.  C.  C  P.  I  2010 
and  note. 

As  to  object  of  publication  provided  for  in  this  and  other 
sections,  see  Kerr's  Cyc.  C.  C.  P.  (  1539  and  note. 

As  to  probate  practice  and  procedure,  see  2  Church**  New  Pro- 
bate 1,»w  aod  Practice,  1456,  1477-1496. 

As  to  proof  of  service  by  publication,  see  Kerr's  Cyc.  C.  C  P. 
I  415  suV)d.  3  and  note. 

As  to  service  of  summons  by  publication,  see  Kerr's  Cyc.  C.  C 
P.  H12  and  note. 


§170«.  BECORDED  DECREE  OB  OBDEB  TO  IJCPABT 
NOTICE  FBOM  DATE  OF  FILING.  When  it  is  provided  in 
this  title  that  any  cffder  or  decree  of  the  court,  or  a  Judge 
thereof,  or  a  copy  thereof,  must  be  recorded  In  the  office  of 
the  county  recorder,  from  the  time  of  filing  the  same  for 
record,  notice  is  imparted  to  all  persons  of  the  contents 
thereof. 

History  I  Enacted  March  11,  1872;  amended  April  16,  1880. 
Code  Amdts.   1880   (C.  C.  P.  pt.),  p.  105. 


§  1707.  CITATION,  HOW  DIBECTED  AND  WHAT  TO  CON- 
TAIN. Citations  must  be  directed  to  the  person  to  be  cited, 
signed  by  the  clerk,  and  issued  under  the  seal  of  the  court, 
and  must  contain: 

1.  The  title  of  the  proceeding; 

2.  A  brief  statement  of  the  nature  of  the  proceeding; 

3.  A  direction  that  the  person  cited  appear  at  a  time  and 
place  specified. 

History  I     Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

68  C.  82,  86,  8  P.  679  (cited);  6  P.  853,  858  (necessity  of  service, 
on  guardian,  by  citation);  72  C.  21,  24.  13  P.  48.  49  (cited);  116  C 
443,  451,  48  P.  379  (construed). 

As  to  probate  practice  and  procedure,  s*e  2  Cimrcli's  New  Pro- 
bfite  Uiw  aad  Praetlce,  1456.  1477-1496. 
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§1708.  CITATION^  HOW  ISSUED.  The  citation  may  be 
issued  by  the  clejk  upon  the  application*  of  any  party,  without 
an  order  of  the  judge,  except  In  cases  in  which  such  order  is 
by  the  provisions  of  this  title  expressly  required. 

HIstoryt     Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

68  C.  82,  86,  8  P.  679  (cited) ;  6  P.  858,  858  (neceBslty  of  .service, 
on  fiTuardian.  by  citation);  72  C.  21,  24,  13  P.  48,  49  (cited);  IIG  C. 
443,  451,  48  P.  879  (construed). 

As  to  probate  practice  and  procedure,  see  2  <'liiirc»h*M  Wew  Pro- 
bate Law  aad  Practice,  1456.  1477-1496. 

§  1709.  CITATION)  HOW  SERVED.  The  citation  must  be 
served  in  the  same  manner  as  a  summons  in  a  civil  action. 

HIatovTi  Bnacted  March  11.  1872,  founded  on  |  289  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  663,  1 106. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

Code  sectlOB. — 67  C.  18.  19.  6  P.  849  (construed):  6  P.  853.  858 
(necessity  of  service,  on  g'uardian,  by  citation — how  to  be  served 
— iff  1709,  1710  reconciled);  68  C.  82,  86,  87,  89.  8  P.  679  (con- 
strued); 72  C.  21,  24,  18  P.  48,  49  (cited);  109  C.  250.  254,  41  P. 
1033  (citations,  how  served):  116  C.  443,  451,  48  P.  379  (cited): 
143  C.  19,  21,  76  P.  708  (construed). 

Probate  Act  |  289. — 68  C.  82,  89,  8  P.  679  (referred  to). 

As  to  probate  practice  and  procedure,  see  2  Churcli^n  New  Pro- 
bate L.aw  aad  Practice,  1456,  1477-1496. 

As  to  rigrht  of  leglalature  to  provide  for  substitute  or  con- 
structive service,  see  38  L.  519. 

As  to  service  of  summons,  see  Kerr's  Cyc.  C.  C  P.  H  410-412 
and  note. 

As  to  time  for  service  of  citation,  see  Kerr's  Cyc.  C.  C.  P. 
I  1711  and  note. 


U710.  PERSONAL  NOTICE  GITEN  BY  CITATION.  When 
personal  notice  is  required,  and  no  mode  of  glviftg  it  is 
prescribed  in  this  title,  it  must  be  given  by  citation. 

HIatoryt  Enacted  March  11,  1872,  founded  on  i  288  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  652;  amended  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  2S3,  act  held  unconstitutional,  see  history.  |  6  ante. 
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See  Kerr's  Cyc  C.  C.  P.  for  S  pars,  annotation. 

Code  aectiom. — 67  C.  IS,  19,  6  P.  849  (construed);  6  P.  863.  858 
(citation,  how  to  be  served — 511709,  1710  reconciled);  68  C.  82, 
86,  87,  8  P.  679  (construed  with  |  1709  ante). 

Probate  Act  §288. — 68  C.  82,  89,  8  P.  679  (service  by  publica- 
tion, of  notice  upon  guardian,  who  has  left  state). 

As  to  probate  practice  and  procedure,  see  2  Church's  New  Pro- 
bate Law  and  Practice,  1456.  1477-1496. 


§  1711.  CITATION  TO  BE  SEBTED  FITE  BATS  BEFOBE 
RETUBN.  When  no  other  time  is  specially  prescribed  in 
this  title,  citations  must  be  served  at  least  five  days  before 
the  return  day  thereof. 

History  I  Enacted  March  11,  1872,  re-enaotment  of  S  290  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  653,  i  107. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

116  C.  448.  451,  48  P.  379  (construed). 

As  to  probate  practice  and  procedure,  see  2  Charch**  New  Pro- 
bate Law  and  Practice,  1456,  1477-1496. 

§  1712.  ONE  DESCBIPTION  OF  BBAL  ESTATE  SOUeHT 
TO  BE  SOLD  BEING  PUBLISHED,  IS  SUFFICIEKT  FOR 
ALL  PUBPOSES.  When  a  complete  description  of  the  real 
property  of  an  estate  sought  to  be  sold  has  been  given  and 
published  in  a  newspaper,  as  required  in  the  order  to  show 
cause  why  the  sale  should  not  be  made,  such  description  need 
not  be  published  in  any  subsequent  notice  of  sale,  or  notice 
of  a  petition  for  the  confirmation  thereof.  It  is  sufficient  to 
refer  to  the  description  contained  in  the  publication  of  the 
first  notice,  as  being  proved  and  on  file  in  the  court. 

History  I     Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

139  C.  i7,  20,  72  P.  393   (construed). 

As  to  probate  practice  and  procedure,  soe  2  Cliiircb*M  Ncm-  Pro- 
bate L.afr  and  Practice,  1456,  1477-1496. 

§  1713.  BULES  OF  PBACTICE  GENEBALLT.  Except  as 
otherwise  provided  In  this  title,  the  provisions  of  part  two  of 
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Ch.  XII.]  NEW  TRIALS,  ETC.  S  1714 

this  code  are  applicable  to  and  constitute  the  rules  of  prac- 
tice in  the  proceedings  mentioned  in  this  title. 

Hlstoiyi  Enacted  March  11,  1872,  founded  on  { 298  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  663,  (  109. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

Code  Mctlon* — 55  C.  574,  676  (construed  with  (i  1714.  1715.  1716 
post — 'flndlnflrs"  are  proper  when);  66  C.  322,  325  (cited):  61  C. 
160,  163  (cited);  63  C.  36,  37  (cited):  74  C.  199,  205.  15  P.  753 
(construed  with  811714,  1715,  1716  post):  80  C.  144,  145  (erron- 
eously cited  for  §473),  22  P.  71,  72  (correct  citation);  93  C.  614, 
623,  29  P.  236,  238  (cited):  108  C.  92,  94,  40  P.  1055  (cited):  116 
C.  443,  460,  48  P.  379  (construed):  133  C.  584,  585,  65  P.  1081 
(cited);  139  C.  590,  591.  73  P.  417  (cited);  145  C.  464.  467,  78  P. 
960  (referred  to). 

Probate  Act  |2fNI. — 46  C.  246,  247  (construed). 

As  to  appeals — Gtenerally. — See  Kerr's  Cyc.  C.  C.  P.  IS  936  et 
seq.  and  notes. 

Same — Notice  to  adverso  party  need  not  be  ixrovidi'd  for  in 
statute  providing  for. — See  Kerr*«  DIeBnIal  Supplemeat  llHn>, 
I  1713,  note. 

As  to  Part  II  of  this  code,  see  Kerr's  Cyc.  C.  C.  P.  $|  307  et 
seq.  and  notes. 

As  to  probate  practice  and  procedure,  see  2  Cliurch'ii  New  Pro- 
bate Law  aad  Practice,  1456.  1477-1496. 


§  1714.    NEW  TRIALS  AND  APPEALS.    The  provisions  of 
J^s^part  two  of  tliis  code,  relative  to  new  trials  and  appeals — 
-^^^    except  In  so  far  as  they  are  Inconsistent  with  the  provisions 
of  this  title — apply  to  the  proceedings  mentioned  in  this  title. 

History  t    Enacted  March   11,   1872. 


See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

53  C.  631  (construed);  55  C.  574,  576  ("findings"  are  proper 
when);  68  C.  182,  8  P.  691  (construed  with  511715,  1716,  1717 
post);  74  C.  199,  205,  16  P.  758  (construed  with  §1713  ante. 
IS  1715,  1716  post);  83  C.  619,  24  P.  45,  46  (applied);  88  C.  302. 
315,  26  P.  178,  532,  533  (construed  with  85  588.  656  ante);  93  C. 
614.  618,  29  P.  235.  236  (cited);  133  C.  584,  585,  65  P.  1081  (cited); 
148  C.  233,  236,  113  A*  S.  231.  82  P.  962  (order  dlsnilsslngr  contest 
of  probate  of  will  is  reviewable  on  appeal  from  final  order  or 
Judgment  admitting  the  will   to  probate). 

As^to  appeals — Generally. — See  Kerr's  Cyc.  C.  C.  P.  8§  936  et 
seq.  and  notes. 
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Same — ^Notice  to  adverse  party  need  not  be  provided  for  In 
statute  providine:  for. — See  Kerr*a  Biennial  Snpylenient  1800, 
i  1718,  note. 

As  to  new  trials,  see  Kerr's  Cyc.  C.  C  P.  If  656  et  seq.  and 
notes. 

As  to  probate  practice  and  procedure,  see  2  Chnreli*!!  New  Pro- 
bate I^nw  and  Praetlce,  1456,  1477-1496. 

§  1715.    lYITHIir  WHAT  TIME  APPEAL  MUST  BE  TAKEN. 

^    The  appeal  must  be  talcen  within  sixty  days  after  the  order, 
y^     decree,  or  judgment  Is  entered. 

I  History  I    Enacted  March  11,  1872;  repealed  by  Code  Commls- 

\      sion,  Act  March    8,   1901,   Stats,   and   Amdts.    1900-1,   p.    2S3,   act 
\       held  unconstitutional,  see  history,  I  5  ante. 

Seo  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation. 

Code  section. — 54  C.  223,  228  (applied);  55  C.  574.  576  r'ttnrl- 
ingTH"  arc  proper  whon);  64  C.  379.  1  P.  169  (applied):  64  C.  42«. 
429,  1  P.  702  (applied);  6«  C.  182.  8  P.  691  (construed  with  I  173  4 
ante,  |(  1716,  1717  post);  72  C.  335.  389,  13  P.  880  (construod  with 
11717  post);  74  C.  199,  205,  15  P.  753  (cited);  75  C.  523.  524.  17  P. 
640,  641  (applied);  20  P.  712,  713  (referred  to  In  dls,  op.  of 
McFarland,  J. — sufficiency  of  evidence  may  be  considered  If 
appeal  is  taken  within  time  prescribed);  83  C.  619.  24  P.  45 
(applied);  93  C.  614.  621,  29  P.  236.  237  (cited):  95  C.  671.  672. 
30  P.  796  (appeals  must  be  taken  within  time  prescribed  in 
thLs  section):  96  C.  113,  114,  30  P.  1104,  1105  (cited):  98  C.  S:>Z. 
33  P.  549  (cited):  109  C  643.  646.  42  P.  428  (cited):  110  C  27. 
28.  50  P.  929  (construed  with  S  1704  ante);  122  C.  528.  529,  55  P. 
32S  (oon.strued);  133  C.  321.  322  323.  65  P.  742,  1039  (construed); 
134  C.  121.  122,  66  P.  198  (cited);  138  C.  194.  197.  71  P.  171 
(Cited):  141  C.  72,  73,  74  P.  650  (construed);  147  C.  188.  194.  81 
P.  534   (cited). 

Probate  Act  {298. — 74  C.  199.  207,  15  P.  753  (construed — appeal 
— re-examination  of  accounts). 

As  to  appeals  by  executors  and  administrators,  see  ante  I  165. 

A.**  to  appeals  In  probate  matters,  see  Kerr's  Cyc.  C.  C.  P. 
S  96.T  subd.  3  and  note. 

As  to  probate  practice  and  procedure,  see  2  Chnrcb'a  New  Pro- 
bate Law  and  Practice,  1456.  1477-1496. 

H716.  I88IJE8  JOINED  IN  PBOBATE  COURT,  HOW 
TRIED  AND  DISPOSED  OF.  All  issues  of  fact  joined  In  pro- 
bate proceedings  must  be  tried  In  conformity  with  the  re- 
quirements of  article  two,  chapter  two,  of  this  title,  and  In 
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all  such  proceedings  the  party  affirming  is  plaintiff,  and 
the  one  denying  or  avoiding  is  defendant.  Judgments  therein, 
on  the  issue  joined,  as  well  as  for  costs,  may  be  entered  and 
enforced  by  execution  or  otherwise  by  the  court  as  in  civil 
actions. 

History!  Enacted  March  11,  1872,  founded  on  S  294  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  658.  1 110;  March  30. 
1868,  Stats.  1867-8,  p.  629,  {2;  amended  April  16,  1880,  Code 
Amdts.  1880   (C.  C.  P.  pt.),  p.  106. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

Code  MccttoB< — 55  C.  574,  576  ("flndiniTS"  are  proper  when):  56 
C.  322,  325  (cited):  68  C.  132,  8  P.  691  (construed  with  §S  1714. 
1715  ante,  f  1717  post);  72  C.  335.  837,  339,  13  P.  880,  882  (con- 
strued with  I  1717  post);  74  C.  199,  205,  207,  15  P.  753  (eonstrued 
— contests  of  accounts — ^jury  trial):  116  C.  637,  643.  48  P.  794 
(cited):  133  C.  584.  585.  65  P.  1081  (construed  with  §1717  post): 
73  P.  186  (denial  of  Jury  trial,  on  application  for  letters  testa- 
mentary, not  error  when);  140  C.  414,  439.  73  P.  1070.  74  P. 
441  (referred  to);  147  C.  124,  128,  81  P.  546,  547   (conjitrued). 

Probate  Act  {294. — 35  C.  509,  511  (cited — decree  admitting 
will  to  probate  reversed):  74  C.  199,  207,  15  P.  753  (cited — 
appeal — re-examination — §295  Probate  Act  of  1850  also  cite<l). 

AS  to  how  and  what  issues  are  to  be  tried,  see  post  §  1717. 

As  to  probate  practice  and  procedure,  see  2  Cliurch'n  New  Pro- 
bate I^w  and  Practice,  1456,  1477-1496. 


81717.  COUBT  TO  TBY  CASE  WHEN  NO  JURY  DE- 
MANDED.    HOW  ANB  WHAT  ISSUES  TO  BE  TBIED.    If  no 

jury  Is  demanded,  the  court  must  try  the  issues  joined,  and 
sign  and  file  its  decision  in  writing,  as  provided  in  sections 
six  hundred  and  thirty-two  and  six  hundred  and  thirty-three. 
If,  on  written  demand,  a  Jury  Js  called  by  either  party >  and 
the  issues  are  not  sufficiently  made  up  hy  the  written  pleadings 
on  file,  the  court,  on  due  notice  to  the  opposite  party,  must 
settle  and  frame  the  issues  to  be  tried,  and  submit  the  same, 
together  with  the  evidence  of  each  party,  to  the  jury,  on 
which  they  must  render  a  verdict. 

[New  trial.]  Either  party  may  move  for  a  new  trial,  upon 
the  same  grounds  and  errors,  and  in  like  manner,  as  provided 
in  this  code  for  civil  actions. 
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HUtoYyt    Enacted  March   11,   1872,   founded  on   S  294  Probate 

Act  as  amended  May  20,  1861,  Stats.  1S61,  p.  653,  |  110;  March  30. 
1868,  Stats.  1867-8,  p.  629,  12;  amended  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  238,  act  held 
unconstitutional,  see  history,  |6  ante;  amended  March  20,  1907, 
Stats,  and  Amdts.  1907,  p.  727,  Kerr's  Stats,  and  Amdts.  1906-7. 
p.  506. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

68  C.  132,  8  P.  691  (construed  with  511714,  1715.  1716  ante); 
72  C.  335,  339,  13  P.  880,  882  (construed  with  |  1716  ante);  74  C. 
199,  207,  15  P.  753  (con.strued— Jury  trial);  96  C.  113.  114.  3u  P. 
1104  (construed);  133  C.  584.  585,  65  P.  1081  (ronptrui-d  wlHi 
J  1716  ante);  73  P.  186  (denial  of  jury  trial,  on  application  for 
letters  testamentary,  not  error  when). 

As  to  new  trial  and  appeals,  see  Kerr's  Cyc.  C.  C.  P.  |  17H 
and  note. 

As  to  probate  practice  and  procedure,  see  2  Charcb'a  Ji^-w  Pro- 
bate Law  and  Praettce,  1456.   1477-1496. 


§  1718.  COUBT  TO  APPOINT  ATTORNEY  FOB  MINOB  OR 
ABSENT  HEIBS,  DEVISEES,  LEGATEES,  OB  CBEDIT0B8, 
WHEN,  AND  WHAT  COMPENSATION  HE  IS  TO  BECEITE. 

[Repealed.] 

Hlatoryi  Enacted  March  11,  1872,  founded  on  {  295  Probate 
Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  374;  April 
16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  106;  repealed  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  233,  act  held  unconstitutional,  see  history,  1 5  ante;  re- 
repealed  March  19,  1903,  Stats,  and  Amdts.  1903,  p.  248. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

75  C.  696,  599,  19  P.  174,  176  (construed);  98  C.  627.  629.  29  P. 
239  (cited  as  to  appointment  of  attorney  and  his  fee);  125  C. 
253,  258,  57  P.  994  (construed);  134  C.  3.  6.  66  P.  30  (constru«'d) : 
146  C.  661,  663,  666,  80  P.  1072  (construed);  128  U.  S.  53.  55.  89. 
32  L.  ed.  415.  424,  9  Sup.  Ct.  R.  30  (applied). 

As  to  probate  practice  and  procedure,  see  2  Chareh'n  Nrw^  Pro- 
bate Law  and  Practice.  1456.  1477-1496. 

§1719.    DECBEES,  WHAT  TO  BE  BECOBDED.    When  a 

judgment  or  decree  is  made,  setting  apart  a  homestead,  con- 
flrmlixg  a  sale,  making  distrlbutioB  of  real  property,  or  deter- 
mining any  other  matter  affecting  the  title  to  real  property,  a 
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certified  copy  of  the  same  must  be  recorded  in  the  office 
of  the  recorder  of  the  county  in  which  the  property  is  sit- 
uated. 

History  >  Knacted  March  11,  1872,  substantial  re-enactment 
of  I  296  Probate  Act  as  amended  May  1,  1855,  Stats.  1855,  p.  801; 
May  20.  1861.  Stats.  1861.  p.  654.  8112;  amended  March  24.  1874, 
Code  Amdts.   1873-4,  p.   375. 

As  to  definition  of  essentials  of  judgrment.  see  29  A.  S.  S2. 
As  to  probate  practice  and  procedure,  sre  'Ji  Cliarch*M  New  Pro- 
bate I^w  and  Practice,  1456,  1477-1496. 

S1720.    COSTS,  BT  WHOM  PAID  IN  CERTMN  CASES. 

When  it  is  not  otherwise  prescribed  in  this  title,  the  superior 
court,  or  the  supreme  court,  on  appeal,  may,  in  its  discretion, 
order  costs  to  be  paid  by  any  party  to  the  proceedings,  or 
out  of  the  assets  of  the  estate,  as  justice  may  require.  Execu- 
tion for  the  costs  may  issue  out  of  the  superior  court. 

Htotoipyt  Enacted  March  11,  1872,  founded  on  I  302  Probate 
Act  as  amended  May  7,  1856,  Stats.  1856.  p.  802.  i  18;  amended 
April  16,  1880.  Code  Amdts.  1880   (C.  C.  P.  pt.).  p.  106. 

See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 

Code  «eettoB. — 47  C.  450,  452  (construed);  93  C.  569,  571,  572, 
29  P.  230,  281  (construed);  112  C.  447.  453,  44  P.  743  (con.strued); 
120  C.  447,  452,  453,  454,  52  P.  804  (construed);  141  C.  424,  426. 
75  P.  850,  851  (construed);  162  C.  271,  273,  92  P.  642  (con.strue(l— 
entire  matter  of  costs  Is  in  discretion  of  court):  1  C.  A.  740, 
743,  88  P.  85  (construed  with  respect  to  discretion,  concerninR: 
costs,  of  upper  and  lower  court). 

Probate  Act  I  802^—36  C  277,  280  (construed). 

As  to  liability  of  executor,  or  admin I.strator,  for  coHts,  see 
ante  1 1509. 

As  to  probate  practice  and  procedure,  see  *J  Church's  New  Pro- 
bate Law  and  Practice,  1456.  1477-1496. 

i  17S1.  EXECUTOR,  ETC^  TO  BE  BEMOYED  WHEN  COM- 
MITTED FOB  CONTEMPT,  AND   ANOTHEB  APPOINTED. 

Whenever  an  executor,  administrator,  or  guardian  is  oom- 
mitted  for  contempt  in  disobeying  any  lawful  order  of  the 
court,  or  a  judge  thereof,  and  has  remained  in  custody  for 
thirty  days  without  obeying  such  order,  or  purging  himself 
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otherwise  of  the  contempt,  the  court  may,  by  order  reciting 
the  facts,  and  without  further  showing  or  notice,  revoke  his 
letters  and  appoint  some  other  person  entitled  thereto  execu- 
tor, administrator,  or  guardian  in  his  stead. 

History  I  Enacted  March  11,  1872;  amended  April  16.  1880. 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  106. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

53  C.  204,  208   (construed). 

Ah  to  probate  practice  and  procedure.  so<'  2  Churoirig  New  Pro- 
bate Law  and  Praotiee,  1456.  1477-1496. 

As  to  what  acts  or  omissions  are  contempt.**,  set-  Kerr's  Cyc. 
i\  O.  P.  S  1209  and  note. 

§  1728.  SERYICE  OF  PROCESS  ON  GUASDIAIT.  When- 
ever an  infant,  insane,  or  incompetent  person  has  a  gnardian 
of  his  estate  residing  in  this  state,  personal  service  upon  the 
guardian  of  any  process,  notice,  or  order  of  the  court  con- 
cerning the  estate  of  a  deceased  person  in  which  the  ward 
is  interested,  is  equivalent  to  service  upon  the  ward,  and 
it  is  the  duty  of  the  guardian  to  attend  to  the  interests  of 
the  ward  in  the  matter.  Such  guardian  may  also  appear  for 
his  ward  and  waive  any  process,  notice,  or  order  to  show 
cause  which  an  adult  or  a  person  of  sound  mind  might  do. 

Hlstoryi  Enacted  March  24.  1874,  Code  Amdts.  1873-4,  p.  S75: 
amended  April  16,  1880.  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.   107. 

U72S.  DISPOSITION  OF  LIFE  ESTATES  OR  HOME- 
STEADS,  OR  COMMUNITY  PROPERTY,  ON  OWNER'S 
DEATH  IN  CERTAIN  CASES.  If  any  person  has  died  or 
shall  hereafter  die  who  at  the  time  of  his  death  was  the 
owner  of  a  life  estate  which  terminates  by  reason  of  the 
death  of  such  person,  or  if  such  person  at  the  time  of  his 
death  was  one  of  the  spouses  owning  lands  as  a  homestead, 
which  lands  by  reason  of  the  death  of  such  person,  vest  In 
the  surviving  spouse;  or  if  such  person  was  a  married  woman 
who  at  the  time  of  her  death  was  the  owner  of  commtinity 
property  which  passed  upon  her  death  to  the  surviving  hus- 
band; any  person  Interested  in  the  property,  or  in  the  title 
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thereto,  in  which  such  estates  or  interests  were  held,  may 
file  in  the  superior  court  of  the  county  in  which  the  property 
is  situated,  hin  verified  petition  setting  forth  such  facts,  and 
thereupon  and  after  such  notice  by  publication  or  otherwise, 
as  the  court  may  order,  the  court  shall  hear  such  petition 
and  the  evidence  ofTered  in  support  thereof,  and  if  upon  such 
hearing  it  shall  appear  that  such  life  estate  of  such  deceased 
person  absolutely  terminated  by  reason  of  his  death,  or  such 
homestead  or  community  property  vested  in  the  survivor  of 
such  marriage,  the  court  shall  make  a  decree  to  that  effect, 
and  thereupon  a  certified  copy  of  such  decree  may  be  recorded 
in  the  office  of  the  county  recorder,  and  thereafter  shall  have 
the  same  effect  as  a  final  decree  of  distribution  so  recorded. 

Hlntoryt  Enacted  March  4,  1881,  Stats,  and  Amdts.  1881, 
p.  85;  amended  March  4,  1897,  Stats,  and  Amdts.  1897,  p.  62;  by 
Code  Commission.  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  234,  act  held  unconstitutional,  see  history,  {  5  ante;  March  18, 
1905,   Stats,  and  Amdts.   1905,  p.   146. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

102  C.  537,  538,  54X,  36  P.  864  (appllpd):  131  C.  417.  450.  63  P. 
734  (referred  to);  136  C.  385,  387,  69  P.  20  (construed);  142  C. 
119,  120.  75  P.  670  (applied):  148  C.  157,  159.  160,  82  P.  768  (ron- 
stmed  as  to  notice  sufficient  in  proceedings  under). 

As  to  possession  by  life  tenant  adverse  to  reversioner,  see  19 
A.  S.  635-639. 

As  to  probate  practice  and  procedure,  see  2  rhurch'ii  New  Pro- 
bate lisw  aad  Practice,  1456.  1477-1496. 

As  to  rights  of  tenant  for  life,  see  19  A.  8.  628.  639. 

As  to  succession  to  community  property,  svo  12  A.  S.  ,90. 

As  to  when  life  tenant  entitled  to  profits.  Hoe   14  A.  S.  633. 


§1724.    DEATH  BEFORE  PATENT  ISSUES.     PETITION 
^ANB   PBOCEEDIXGS   TO   DETEBMINE    HEIRS    AT   LAW. 

^  Whenever  any  person  shall  have  entered  any  land  In  the 
^  United  States  and  dies  before  patent  for  the  same  shall  have 
been  issued  and  patent  thereafter  is  issued  to  the  heirs  at 
law  of  such  decedent,  any  person  interested  in  such  lands  as 
heir  at  law  or  devisee  or  the  administrator  or  executor  of  any 
of  them  if  deceased,  may  file  a  petition  in  the  superior  court 
of  the  State  of  California  in  and  for  the  county  wherein  said 
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land  or  any  part  thereof  is  situate  setting  forth  the  date  of 
the  death  of  such  decedent,  the  date  of  the  issuance  of  such 
patent  and  that  the  same  was  issued  to  the  heirs  at  law  of 
such  deceased  person,  and  the  land  described  therein  and  the 
names,  ages  and  residences  if  known,  of  the  heirs  at  law  of 
such  deceased  persons  and  a  request  that  a  decree  he  entered 
in  said  court  establishing  who  are  the  heirs  at  law  of  such 
deceased  person. 

[Order  for  hearing.]  Upon  the  filing  of  such  petition  the 
clerk  of  the  court  must  make  an  order  fixing  the  time  and 
place  of  hearing  of  said  petition  which  time  must  not  be  less 
than  ten  days  nor  more  than  thirty  days  from  the  filing  of 
said  petition. 

Notice  of  the  time  and  place  for  the  hearing  of  said  petition 
must  be  given  by  the  clerk  by  posting  of  notices  thereof  in 
three  or  more  public  places  in  said  county  at  least  ten  days 
prior  to  the  date  fixed  for  said  bearing. 

[Answer  to  petition  —  Who  may  file.]  At  any  time  before 
the  date  fixed  for  such  hearing  any  person  interested  In  said 
lands  as  heir  at  law  or  devisee  of  such  decedent  may  answer 
said  petition  and  deny  any  of  the  matters  contained  therein. 

At  the  time  fixed  for  said  hearing  or  at  such  time  thereafter 
as  may  be  fixed  by  the  court,  the  court  must  hear  the  proofs 
offered  by  petitioner  and  the  person  answering  the  same,  if 
there  be  any  answer  thereto,  and  must  make  a  decree  con- 
formable to  the  proofs.  Such  decree  shall  have  the  same  force 
and  effect  as  decrees  entered  in  accordance  with  the  pro- 
visions of  Part  ITT  Title  XI  of  this  code. 

HlMtoryi  Enacted  February  11,  1909.  Stats,  and  Amdts.  1909. 
ch.    2S. 
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CHAPTER  XIII. 
OP  PUBLIC  ADMINISTRATOR. 

S  1726.  What  estates  to  be  administered  by  public  administra- 
tor. 

i  1727.  Public  administrator  to  obtain  letters,  when  and  how. 
His  bond  and  oath. 

i  172S.     Duty  of  persons  in  whose  house  any  strang^er  dies. 

S  1729.  Must  return  inventory  and  administer  estates  accord- 
ing to  this  title. 

i  1730.  When  another  person  is  appointed  administrator  or 
executor,  public  administrator  to  deliver  up  the  es- 
tate. 

i  1731.  Civil  officers  to  erlve  notice  of  waste  to  public  admin- 
istrator. 

I  1732.     Suits  for  property  of  decedents. 

i  1733.  Order  to  examine  party  charged  with  embezzling  estate 
(repealed). 

I  1734.     Punishment  for  refusing     to  attend  (repealed). 

i  1735.     Order  on  public  administrator  to  account. 

S  1736.  Every  six  months  to  make  and  publish  return  of  con- 
dition of  estate. 

i  1737.  Estate  moneys,  escheats,  etc.  [To  be  deposited  with 
county  treasurer.] 

{  1738.  Not  to  be  interested  in  the  payments  for  or  on  account 
of  estates  In  his  hands. 

i  1739.  When  to  settle  with  county  clerk,  and  how  unclaimed 
estate  disposed  of. 

I  1740.  Proceediners  against  public  administrator  for  failure 
to  pay  over  money  as  ordered. 

S  1741.     Fees  of  officers,  when  and  by  whom  paid. 

I  1742.     Public   administrator  to  administer  oaths. 

I  1743.     Preceding  chapters  iippllcable  to  public  administrator. 

I  1744.  To  file  reports.  Penalty  for  failure.  Duty  of  district 
attorney. 


I17M.  WHAT  ESTATES  TO  BE  ADMINISTERED  BT 
PUBLIC  ADMINISTRATOR.  Every  public  administrator,  duly 
elected,  commiBSloned,  and  qualified,  must  take  charge  of  the 
estates  of  persons  dying  within  his  county,  as  follows: 

1.  Of  the  estate  of  decedents  for  which  no  administrators 
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are  appointed,  and  which,  in  consequence  thereof,  are  being 
wasted,  uncared  for,  or  lost; 

2.  Of  the  estate  of  decedents  who  have  no  known  heirs; 

3.  Of  the  estates  ordered  into  his  hands  by  the  coart;  and 

4.  Of  the  estates  upon  which  letters  of  administration  have 
been  issued  to  him  by  the  court. 

History t  Enacted  March  11,  1872;  amended  April  16.  1880. 
Code  Amdts.   1880    (C.   C.  P.   pt.),   p.   107. 

See  Kerr's  Cyc.  C.  C.  P.  for  30  pars,  annotation. 

64  C.  226,  227,  30  P.  437  (construed):  64  C.  228,  30  P.  804  (con- 
strued); 74  C.  838,  339,  16  P.  233  (construed);  76  C.  294,  297,  298, 
18  P.  407,  409  (construed);  97  C.  339,  340,  32  P.  323  (construed); 
101  C.  609,  613,  36  P.  118  (construed);  103  C.  429.  430.  37  P.  410 
(construed);  120  C.  343,  52  P.  819  (construed);  120  C.  344,  347. 
52  P.  832  (construed);  127  C.  659,  661,  662,  60  P.  428  (construed 
with  5  1727  post);  136  C.  110,  112,  68  P.  499  (construed);  143  C. 
194,  202,  76  P.  968  (cited);  146  C.  590.  592,  593,  594.  597.  80  P. 
861    (construed). 

As  to  commissions  of  executors  and  administrators,  see  Kerr's 
Cyc.  C.  C.  P.  I  1618  and  note. 

As  to  public  administrator,  generally,  see  Kerr's  Cyc.  C  (\ 
P.  §1350  and  note  pars.  17,  18;  f  1365  and  note  par.  39;  5  1368 
and  note  par.  9;  {1369  and  note  par.  14;  {1374  and  note  par. 
5;  5  1379  and  note  pars.  14,  15;  {  1388  and  note  pars.  21-24;  (  1411 
and  note  pars.  9-11;  and  {  1727  and  note;  also  2  Chnreh**  I>i«w 
Probate  Law  and  Practice,  1497,  1504-1512. 

Same — Right  of  to  letters. — See  Kerr's  Cyc.  C.  C.  P.  {  1365 
subd.  8  and  note,  and  {  1727  and  note  par.  6. 

Failure  of  to  qualify  or  perform  duties,  coroner  to  qualify  or 
act. — Sec  Act  March  30.  1872,  Stats.  1871-2  p.  796  Hen.  G.  L-  p. 
1087. 


l7S^C<f-  //-  ^^^'  T^U^^^ 


§  1727.  PUBLIC  ADMINISTBATOB  TO  OBTAIN  LETTSBS, 
WHEN  AND  HOW.  HIS  BOND  AND  OATH.  Whenever  a 
public  administrator  takes  charge  of  an  estate,  which  he  is 
entitled  to  administer  without  letters  of  administration  being 
issued,  or  under  order  of  the  court,  he  must,  with  all  con- 
venient dispatch,  procure  letters  of  adminiBtration  thereon,  in 
like  manner  and  on  like  proceedings  as  letters  of  adminis- 
tration are  issued  to  other  persons.  His  official  bond  and 
oath  are  In  lieu  of  the  administrator's  bond  and  oath;  bnt 
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when  real  estate  is  ordered  to  be  sold,  another  bond  may  be 
required  by  the  court. 

History!    Enacted  March    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

76  C.  294,  297,  18  P.  407,  409  (presumption  that  every  intestate 
has  left  an  heir);  127  C.  659,  661,  662.  60  P.  428  (construed  with 
if  1388  and  1726  ante):  146  C.  590,  593.  594,  80  P.  861  (cited): 
146  C.  724,  725,  81  P.  117  (cited). 

As  to  additional  bonds,  when  required,  see  Kerr's  C^yi'.  O.  (\ 
P.   f  1389  and  note. 

Ajs  to  delivery  by  public  administrator  when  another  Is  ap- 
pointed administrator,   see  post   §  1730. 

As  to  irregularities  in  official  bonds  which  fail  to  rt*li»*ve 
sureties,  see  90  A.  S.  189-206. 

As  to  liability  on  ofRclal  bonds,  see  91  A.  S.  498-579. 

As  to  public  administrators,  see  2  Clivreh'a  New  Probate  Law 
aad  Praetlcey  1497.  1504-1512. 

S1728.  DUTY  OF  PERSONS  IK  WHOSE  HOUSE  Alfl 
STRANGER  DIES.  Whenever  a  stranger,  or  person  without 
known  heirs,  dies  intestate  in  the  house  or  premises  of  an- 
other, the  possessor  of  such  premises,  or  any  one  knowing  the 
facts,  must  give  immediate  notice  thereof  to  the  public  admin- 
istrator of  the  county;  and  in  default  of  so  doing,  he  is  liable 
for  any  damage  that  may  be  sustained  thereby,  to  be  recov- 
ered by  the  public  administrator,  or  any  party  Interested. 

HIatoryt    Enacted   March    11,    1872,    1 804    Probate   Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

Code  •ectlon.^ — 7$  C.  294,  297,  18  P.  407,  409  (cited — presump- 
tion that  heir  exists):  143  C.  194.  202,  76  P.  968  (citpd). 

Probate  Aet  $304. — 7  C.  215,  231,  68  A.  D.  237   (construed). 

As  to  public  administrators,  see  2  Chnr4*h*M  New  Probnfe  IjIiw 
and  Praetlee,  1497,  1504-1612. 

$  1729.  MUST  BETUBN  IXTEICTOBT  AND  ADMINISTER 
ESTATES  ACCOBDINe  TO  THIS  TITLE.  The  public  admin- 
istrator must  make  and  return  a  perfect  Inrentory  of  all 
estates  taken  into  his  possession,  administer  and  account  for 
the  same  according  to  the  provisions  of  this  title,  subject  to 
the  control  and  directions  of  the  court. 
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Htotoryi  Enacted  March  11,  1872,  founded  on  f  806  Probate 
Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt), 
p.   107. 

76  C.  294.  297.  18  P.  407.  409  (cited — ^presumption  Uiat  lioir 
exists);  143  C.  194.  202,  76  P.  968  (referred  to). 

As  to  public  administrators,  see  2  Chnrch's  New  Prolbate  Law 
■Bd  Practlee^  1497.  1604-1512. 

$  17S0.  WHEN  ANOTHER  PEBSON  IS  APPOINTED  AB- 
MINISTBATOB  OB  EXECUTOB,  PUBLIC  ABMINISTBATOB 
TO  DELIVEB  UP  THE  ESTATE.  If,  at  any  time,  letters  tes- 
tamentary or  of  administration  are  regularly  granted  to  any 
other  person  on  an  estate  of  which  the  public  administrator 
has  charge,  he  must,  under  the  order  of  the  court,  account 
for,  pay,  and  deliver  to  the  executor  or  administrator  thus 
appointed,  all  the  money,  property,  papers,  and  estate  of  every 
kind  in  his  possession  or  under  his  control. 

History t  Enacted  March  11.  1872.  founded  on  |  806  Probate 
Act;  amended  April  16.  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.). 
p.    107. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

Code  aectloB. — 76  C.  294,  297,  18  P.  407,  409  (presumption  tliat 
heir  exists):  101  C.  609,  618,  86  P.  118  (cited  as  to  delivery  of 
estate);  146  C.  690,  597.  80  P.  861  (referred  to). 

Probate  Aet  t  80«. — 7  C.  215,  282,  68  A.  D.  237  (construed). 

As  to  public  administrators,  sec  2  Charch'H  New  Probate  I«aiT 
and  Practiee,  1497.  1504-1512. 

§  178L  CIYIL  OFFICEBS  TO  GITE  NOTICE  OF  WASTE 
TO  PUBLIC  ABMINISTBATOB.  All  civil  officers  must  in- 
form the  public  administrator  of  all  property  known  to  them, 
belonging  to  a  decedent,  which  is  liable  to  loss,  injury,  or 
waste,  and  which,  by  reason  thereof,  ought  to  be  in  the  poa- 
session  of  the  public  administrator. 

Hlatorri  Snacted  March  11,  1872,  substantial  re-enactment  of 
I  307  Probate  Act. 

§1782.  SUITS  FOB  PBOFEBTY  OF  DECEDENTS.  The 

public  administrator  must  Institute  all  salts  and  prosecatlonB 
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necessary  to  recover  the  property,  debts,  papers,  or  other 
estate  of  the  decedent. 

HIatoxTs  Enacted  March  11,  1S12,  re-enaotment  of  i  808  Pro- 
bate Act. 

^    As  to  citations,  and  the  service  thereof,  see  Kerr's  Cyc  C.  C. 
P.  8<  1708-1711  and  notes. 

As  to  public  administrators,  see  2  Church**  New  Probate  Lia%v 
and  Fnctlc«,  1497.  1604-1612. 

1 1788.  OBBEB  TO  EXAMINE  PABTT  CHARGED  WITH 
EMBEZZLING  ESTATE  [repealed]. 

HUitoryi  Enacted  March  11,  1872,  substantial  re-enactment 
of  I  809  Probate  Act;  amended  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  107;  repealed  by  Code  Commission.  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  234,  act  held  unconstitu- 
tional, see  history,  S  6  ante;  repealed  March  20,  1907,  Stats,  and 
Amdts.  1907,  p.  728,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  606. 

§  1784.  PUNISHMENT  FOB  BEFUSING  TO  ATTEND  [re- 
pealed]. 

Htotoryt  Enacted  March  11,  1872.  founded  on  1 310  Probate 
Act;  amended  April  16.  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  107;  repealed  by  Code  Oommlsslon,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  234,  act  held  unconstitutional,  see  his- 
tory, I  6  ante;  repealed  March  20,  1907,  Stats,  and  Amdts.  1907, 
p.  728,  Kerr's  Stats,  and  ^mdts.  1906-7,  p.  606. 

As  to  contempt  for  disobedience  of  process  of  court,  see  Kerr's 
Cyc.  C.  C.  P.  S  1209  subd.  5  and  note. 

As  to  public  administrators,  see  2  riinroh*>i  New  Probate  Law 
and  Praetice,  1497,  1504-1512. 

il785.  OBDEB  ON  PUBLIC  ABMINISTBATOB  TO  AC- 
COUNT, The  court  may,  at  any  time,  order  the  public  admin- 
istrator to  account  for  and  deliver  all  the  money  and  prop- 
erty of  an  estate  in  his  hands  to  the  heirs,  or  to  the  execu- 
tors or  administrators  regularly  appointed. 

History t  Enacted  March  11,  1872,  re-enactment  of  §811  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.).  p.  108. 
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Code  section* — 76  C.  294.  297.  18  P.  407,  409  presumption  thai 
heir  exists);   146  C.  590,  597.  80  P.  861    (cited). 

Probate  Act  |311. — 7  C.  215.  232,  68  A,  D.  237    (cited). 

As  to  public  administrators,  see  2  Cliiirch*n  N^-w  Probate  l«ftw 
and  Practice,  1497,  1504-1512. 

§  178«.  EYEBT  SIX  MONTHS  TO  MAKE  AITD  PUBUSH 
BETUBK  OF  CONDITION  OF  ESTATE.  The  public  adminis- 
trator, or  any  person  who  received  letters  of  adminlBtration 
while  acting  as  public  administrator,  must,  once  in  every  six 
months,  make  to  the  superior  court,  under  oath,  a  return  of  all 
the  estates  of  decedents  which  have  come  into  his  hands,  the 
value  of  each  estate,  the  money  which  has  come  into  his  hands 
from  every  such  estate,  and  what  he  has  done  with  it,  and  the 
amount  of  his  fees,  and  expenses  incurred  in  each  estate, 
and  the  balance,  If  any,  in  each  such  case  remaining  in  his 
hands;  publish  the  same  six  times  in  some  newspaper  pub- 
lished in  the  county,  or  if  there  is  none,  then  post  the  same, 
legibly  written  or  printed,  in  the  office  of  the  county  clerk  of 
the  county.  One  copy  of  the  return  mast  be  filed  with  papers 
in  each  estate  so  reported. 

Hlatoryi  Enacted  March  11.  1872,  subBtantial  re-enactment 
of  I  312  Probate  Act;  amended  April  16,  1880,  Code  Amdts.  1880 
(G.  C.  P.  pt.),  p.  108;  March  26.  1896.  Stats,  and  Amdts.  1895. 
p.   157. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

Code  section. — 76  C.  294,  297,  18  P.  407,  409  (presumption  that 
heir  exists);  127  C.  184,  186,  188,  59  P.  590  (construed);  146  C. 
590,  594,  80  P.  861   (cited). 

Probate  Act  §312. — 7  C.  215,  232,  68  A.  D.  237   (construed). 

As  to  public  administrators,  see  2  Ohiircb'a  Ncfr  Probate  l>aw 
and  Practice,  1497,  1504-1512. 

§1787.  ESTATE  MONEYS,  ESCHEATS,  ETC.  [TO  BE 
DEPOSITED  WITH  COUNTY  TBEASUREB.]    It  is  the  duty 

of  every  public  administrator,  as  soon  as  he  receives  the 
same,  to  deposit  with  the  county  treasurer  of  the  county  In 
which  the  probate  proceedings  are  pending,  all  moneys  of  the 
estate;  and  such  moneys  may  be  drawn  upon  the  order  of 
the  public  administrator,  countersigned  by  a  superior  Judge, 
when  required  for  the  purposes  of  administration.    It  is  the 
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duty  of  fhe  coviity  treasurer  to  reeelre  and  safdiy  ke^  all 

such  moneys,  and  pay  them  out  upon  the  order  of  the  public 
administrator,  when  countersigned  by  a  superior  Judge,  and 
not  othervrise,  and  to  keep  an  account  with  such  estate  of  all 
moneys  received  and  paid  to  him;  and  the  county  treasurer 
must  be  allowed  one  per  cent  upon  all  moneys  received  and 
kept  by  him,  and  no  greater  fees  for  any  services  herein  pro- 
vided;' and  for  the  safe-keeping  and  pasrment  of  all  such 
moneys,  as  herein  provided,  the  said  treasurer  and  his  sure- 
ties are  responsible  upon  his  official  bond. 

Pfnvestment  pending  proceedings.]  The  moneys  thus  de- 
posited may,  upon  order  of  the  court,  be  Invested,  pending 
the  proceedings,  in  securities  of  the  United  States,  or  of  this 
state,  when  such  investment  is  deemed  by  the  court  to  be  for 
the  best  interests  of  the  estate.  After  a  final  settlement  of  the 
affairs  of  any  estate,  if  there  are  no  heirs,  or  other  claim- 
ants thereof,  the  county  treasurer  must  pay  into  the  state 
treasury  all  moneys  and  effects  in  his  hands  belonging  to  the 
estate,  upon  order  of  the  court;  and  if  any  such  moneys  and 
effects  escheat  to  the  state,  they  must  be  disposed  of  as 
other  escheated  estates. 

History t  Enacted  March  11,  1872,  founded  on  |  312  Probate 
Act;  amended  March  24.  1874,  Code  Amdts.  1878-4.  p.  876;  April 
16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  108;  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  284, 
act  held  unconstitutional,  see  history,  (6  ante;  amended  March 
20,  1907,  Stats,  and  Amdts.  1907,  p.  728,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  506. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

76  C.  294,  297,  18  P.  407,  409  (presumption  that  every  lnl«st;ilo 
has  left  an  heir);  143  C.  194,  196.  202,  204.  205.  206.  76  P.  96S 
(construed  with  U  1665,  1666  ante). 

As  to  deposit  by  public  administrator  with  corporation  author- 
ized to  act  as  executor,  see  Stats.  1905  p.  232,  and  Hen.  G.  L. 
pp.  169  et  seq. 

As  to  duties  of  public  administrator,  see  Kerr**  P4»cfc<»t  Pol.  C", 
H  4181  and  4182   (new). 

As  to  escheated  estates,  see  Kerr's  Cyc.  C.  C.  P.  H  1269-1272 
and  notes;  also  ante  S  1269,  note. 

A»  to  public  administrators,  see  2  Cliarcli*n  New  Probate  Lnw 
and  Practice^  1497,  1504-1512. 
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§  17S8.  KOT  TO  BE  IirTBBESTED  IN  THB  FATMEIfTS 
FOR  OR  ON  ACCOUNT  OF  ESTATES  IN  HIS  HANDS.    The 

public  administrator  must  not  be  Interested  in  the  expendi- 
tures of  any  kind  made  on  account  of  any  estate  he  adminis- 
ters; nor  must  he  be  associated,  in  business  or  otherwise, 
with  any  one  who  is  so  interested,  and  he  must  attach  to  his 
report  and  publication,  made  in  accordance  with  the  pre- 
ceding section,  his  affidavit  to  that  effect. 

HUtoryi    Enacted  March    11,   1872,   founded   on   1 302  Probate 

Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

55  C.  137,  142  (construed);  76  C.  294,  297,  18  P.  407,  409  (pr«»- 
sumption  that  heir  exists);  103  C.  585,  586  37  P.  520  (construed). 

As  to  public  administrators,  see  2  rhiireh*ii  If^w  Probate  I^aw 
and  Practice,  1497.  1504-1£U2. 

S  17i9.  WHEN  TO  SETTLE  WITH  COUNTY  CLEBK,  AND 
HOW  UNCLAIMED  ESTATE  DISPOSED  OF.  Public  admin- 
istrators are  required  to  account,  under  oath,  and  to  settle 
and  adjust  their  accounts  relating  to  the  care. and  disburse- 
ment of  money  or  property  belonging  to  estates  in  their 
hands,  with  the  county  clerks  of  their  respective  counties, 
on  the  first  Monday  In  January  and  July  In  each  year;  one 
copy  of  said  account  to  be  filed  with  the  papers  in  each  of 
such  estates;  and  they  must  pay  to  the  county  treasurer  any 
money  remaining  in  their  hands  of  an  estate  unclaimed,  as 
provided  in  sections  sixteen  hundred  and  ninety-three  to  six- 
teen hundred  and  ninety-six,  both  inclusiye. 

HlMtoryi  Enacted  March  11,  1872,  founded  on  %  302  Probate 
Act;   amended  April  2B,   1895,  StatB.  and  Amdts.   1895,  p.   124. 

76  C.  294,  297,  298,  18  P.  407,  409  (construed  witii  |  1726  ant«»>; 
123  C.  648.  649,  66  P.  451  (applied);  146  C.  590.  594,  80  P.  861 
(cited). 

As  to  public  administrators,  see  2  C^hnreh'a  New  Probate  I^w 
and  Practice,  1497,  1504-1512. 

S  1740.  PBOCEEDINGS  AGAINST  PUBLIC  ADMINISTBA- 
TOB  FOB  FAILUBE  TO  PAY  OYEB  MONEY  AS  OBDEREB. 

When  it  appears,  from  the  returns  made  in  pursuance  of  the 
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foregolas  sections,  that  any  money  remains  In  the  hands  of 
the  public  administrator  (after  a  final  settlement  of  the 
estate)  unclaimed,  which  should  he  paid  over  to  the  county 
treasurer,  the  superior  court,  or  a  judge  thereof,  must  order 
the  same  to  be  paid  over  to  the  county  treasurer;  and  on 
failure  of  the  public  administrator  to  comply  with  the  order 
within  ten  days  after  the  same  is  made,  the  district  attorney 
for  the  county  must  immediately  institute  the  requisite  legal 
proceedings  against  the  public  administrator  for  a  judgment 
against  him  and  the  sureties  on  his  official  bond,  in  the 
amount  of  money  so  withheld,  and  costs. 

HUtoryi  Enacted  March  11,  1872.  founded  on  Stats.  1859. 
p.  213,  11;  amended  April  16.  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt,),  p.  109. 

146  C.  690,  694.  80  P.  861   (cited). 

Am  to  public  admlnistratorg,  see  2  Chnrcli'ii  IVew  Probiite  I^aw 
and  PrM^tloe,  1497.  1504-1512. 

81741.    FEES   OF    OFFICERS,   WHEN   AND   BY    WHOM 

PAID.  The  fees  of  all  officers  chargeable  to  estates  in  the 
hands  of  public  administrators  must  be  paid  out  of  the  assets 
thereof,  so  soon  as  the  same  come  into  his  hands. 

HiBtorrt  Enacted  March  11.  1872,  substantial  re-enactment 
of  f  2  Act  April  30.  1860.  Stats.  1860.  p.  357. 

146  C.  590,  594.  80  P.  861   (cited). 

As  to  public  administrators,  see  2  <-liureh*M  New  Probate  Imv* 
and  Practice,  1497,  1S04-1512. 

§1742.  PUBLIC  ADMINISTRATOR  TO  ADMINISTER 
OATHS.  Public  administrators  may  administer  oaths  in  re- 
gard to  all  matters  touching  the  discharge  of  their  duties,  or 
the  administration  of  estates  in  their  hands. 

HIstoryt  Snacted  March  11.  1872,  substantial  re-enactment 
of    1 3    Act   April    30,    1860,    Stats.    1860.    p.    357. 

146  C.  690.  594.  80  P.  861   (cited). 

As  to  public  administrators,  see  2  Cknrch*s  New  Probate  Law 
and  Practice*  1497.  1504-1512. 

As  to  administration  of  oatlis  and  affirmance,  see  Kerr's  Cyc. 
C.  C.  P.  11  2093-2097  and  notes. 
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1 1748.  PBECEDING  CHAPTEBS  APPUCIBLB  TO  PUB- 
LIC ADMUnSTBATOB.  When  no  direction  Is  given  In  this 
chapter  for  the  goyemment  or  guidance  of  a  public  admin- 
istrator In  the  discharge  of  his  duties,  or  for  the  adminis- 
tration of  an  estate  in  his  hands,  the  proTlsions  of  the  pre- 
ceding chapters  of  this  title  must  govern. 

History t    Enacted  March   11,   1872. 

76  C.  294,  298.  18  P.  407.  409  (cited);  101  C.  609.  613.  36  P.  118 
(confltrued  with  §1726  ante):  146  C.  590,  592.  80  P.  861  (ap- 
plied). 

As  to  public  administrators,  see  2  Cli«freli*a  Ife'vr  Probate  Ij«dv 
and  Practice,  1497.  1504-1512. 

§  1744.  TO  FILE  BEP0BT8.  PENALTY  FOB  FAILUBB. 
DUTY  OF  DISTBICT  ATTOBNET.  Bvery  public  administra- 
tor, or  person  who  holds  letters  of  administration,  who  was 
appointed  while  acting  as  public  administrator,  who  falls  to 
comply  with  the  proYlslons  of  sections  seventeen  hundred 
and  thirty -five,  seventeen  hundred  and  thirty-six,  and  section 
seventeen  hundred  and  thirty-nine  of  this  code,  is  guilty  of 
a  misdemeanor;  and  upon  conviction  thereof,  shall  be  pun- 
ished by  a  fine  not  less  than  one  hundred  dollars  for  each 
ofPense;  and  it  shall  be  the  duty  of  the  district  attorney  of 
the  county  to  see  that  the  provisions  of  this  chapter  are  fully 
complied  with. 

HlNtoryi   Enacted  March  9,  1895.  Stats,  and  Amdts.  1896,  p.  88. 


OHAPTBR  XIV. 

OF   GUARDIAN   AND  WARD. 

Article  I.     Quardians  of  Minors.  M  1747-1761. 

IL     Guardians     of     Insane     and     Incompetent     Persons. 

§i  1768-1767. 
III.     The   Powers   and   Duties   of  Guardians.   f|  1768-1776. 
rv.     The  Sale  of  Property   and  Disposition   of  Proceeds. 

SI  1777-1792. 
V.     Non-Resldent  Guardians  and  Wards,  If  179S-1799. 
VL     General    and    Miscellaneous    Provisions.    %%  1800-1810. 
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ARTICLE   I. 

GUARDIANS   OF  MINORS. 

I  1747.     Superior  court  to  appoint  eruardians;  on  what  petition. 

f  1748.     When  minor  may  nominate  sruardian;  when  not. 

I  1749.     When  appointment  may  be  made  by  court,  when  minor 

Is  over  fourteen. 
1 1760.     Nomination  of  minors  after  arrivinsr  at  fourteen. 
{  1751.     Who  may  be  guardian.     Marrla^re  does  not  affect  suar- 

dlanshlp. 
I  1762.     Minor  having  no  father  or  mother  (repealed). 
9  1763.     Powers  and  duties  of  graardlan. 
1 1764.     Bond  of  flruardian,  conditions  of. 
i  1755.     Court  may  Insert  conditions  in  order  appointing  gruar- 

dlan. 
fi  1756.     Letters   of   guardlansnip   and   bond   of   gfuardlan    to    be 

recorded. 
1 1767.     Maintenance  of  minor  out  of  Income  of  his  own  prop- 
erty. 
S  1758.     Guardian  to  grive  bond.     Powers  limited. 
1 1759.     Power  of  courts  to  appoint  guardians  and  next  friend 

not  impaired. 
f  1790.    Transfer  of  proceedlnss  from   one  county  to   another 

county.     Petition  for  removal. 
f  1760 [a].    When  power  of  sTuardlan  Is  suspended. 
i  1761.     Guardian  of  estate  of  minor,  etc.     Notice  to  relatives, 

of  what. 

U747.  SUPERIOR  COURT  TO  APPOINT  dUARDIAKS) 
ON  WHAT  PETITION.  The  superior  court  of  each  county, 
when  it  appears  necessary  or  convenient,  may  appoint  guar- 
dians for  the  persons  and  estates,  or  either  of  them,  of  minors 
who  have  no  gnardian  legally  appointed  by  will  or  deed,  and 
who  are  inhabitants  or  residents  of  the  county,  or  who  reside 
without  the  state  and  have  estate  within  the  county.  Such 
appointment  may  be  made  on  the  petition  of  a  relatlre  or  other 
person  on  behalf  of  the  minor,  or  on  the  petition  of  the  minor, 
if  fourteen  years  of  age.  Before  making  such  appointment,  the 
court  must  cause  such  notice  as  such  court  deems  reasonable 
to  be  given  to  any  person  having  the  care  of  such  minor,  and 
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to  such  relatives  of  the  minor  residing  in  the  county  as  the 
court  may  deem  proper.  In  all  such  proceedings,  when  it 
appears  to  the  satisfaction  of  the  court,  either  from  a  verified 
petition,  or  from  affidavits,  that  the  welfare  of  the  minor  will 
he  imperiled  if  such  minor  is  allowed  to  remain  in  the  cus- 
tody of  the  person  then  having  the  care  of  such  minor,  the 
court  may  make  an  order  providing  for  the 

Temporary  enstody  of  such  minor  until  a  hearing  can  be 
had  on  such  petition;  and  when  it  appears  to  the  court  that 
there  is  reason  to  believe  that  such  minor  will  be  carried 
out  of  the  jurisdiction  of  the  court  before  which  the  applica- 
tion is  made,  or  will  suffer  some  irreparable  injury  before 
compliance  with  such  order  providing  for  the  temporary  cus- 
tody of  such  minor  can  be  enforced,  such  court  may  at  the 
time  of  making  such  order  providing  for  the  temporary  custody 
of  such  minor  cause  a 

Warrant  to  be  issued,  reciting  the  facts,  and  directed  to  the 
sheriff,  coroner,  or  constable  of  the  county,  commanding  such 
officer  to  take  such  minor  from  the  custody  of  the  person  in 
whose  care  such  minor  then  is  and  place  such  minor  in  cus- 
tody !n  accordance  with  the  order  of  the  court. 

HIiitozTx  Enacted  March  11,  1872,  founded  on  {S  1,  886  Probate 
Act:  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  877;  April 
IB,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  65;  by  Code  Com- 
mission, Act  March  8,  1901.  Stats,  and  Amdts.  1900-1,  p.  235. 
act  held  unconstitutional,  see  history,  |  5  ante;  March  18,  1908, 
Stats,  and  Amdts.  1908,  p.  204. 

See  Kerr's  Cyc.  C.  C.  P.  for  80  pars,  annotation. 

32  C.  Ill,  116  (Stats.  1850  p.  270.  Hittell's  Gen.  Taws  $377 
cltPd):  70  C.  361,  373,  11  P.  734  (HlttelTs  Oon.  I>aws  $378  cited): 
74  C.  421,  424,  16  P.  229.  230  (construed);  88  C.  844.  352.  21  P. 
15.  16.  28  P.  314  (construed):  84  C.  592,  596.  24  P.  310.  311  (con- 
strued with  5  138  C.  C);  95  C.  374,  377.  30  P.  561  (construed): 
109  C.  643,  646,  647.  649.  656.  42  P.  428  (construed  with  C.  C. 
81  203.  243);  111  C.  270,  271,  43  P.  754  (cited  as  chap.  IV  of  tit. 
11  part  ITT);  126  C.  613,  614,  58  P.  137  (construed);  126  C.  54.  58. 
58  P.  870  (construed);  128  C.  214.  219,  60  P.  762  (cited):  180  C. 
380,  383.  62  P.  613  (construed  with  other  sections);  181  C.  180, 
182,  63  P.  345  (construed);  140  C.  263.  266,  73  P.  1002  (cited): 
142  C.  412.  418,  76  P.  51  (applied);  143  C.  402.  406,  407,  77  P.  156 
(construed):  6  C.  A,  597,  600,  92  P.  671   (applled^-appolntment  of 

1360 


ch.XIV,art.l.]  guardians.  .  i  1747 

Kuardian  for  abandoned  child);  136  F.  941,  946.  948  (proceed- 
ings under  this  section  are  a  lawful  exercise  of  stat^^'s  powor, 
and  parents  deprived,  under  it,  of  custody  of  their  children  have 
no  rigrht  of  action). 

As  to  abandonment  of  minor  child  by  parent,  see  briefs  51  Li. 
840;  53  L.  784;  65  L.  930;  59  L.  508. 

As  to  appeal,  see  Kerr's  Cyc.  C.  C.  P.  I  1764  and  note  pars.  4 
et  seq. 

As  to  appeal  from  order  removing"  guardian,  see  Kerr's  Cyc. 
C.  C.  P.  f  1801  and  note. 

As  to  appointment  of  more  than  one  guardian,  see  post  11  1807. 

As  to  appointment  upon  resignation  or  removal  of  former 
guardian,  see  Kerr's  Cyc.  C.  C.  P.  1 1801  and  note. 

As  to  authority  of  state  to  assume  guardianship  of  children, 
see  15  L.  598,  594. 

As  to  bond,  see  Kerr's  Cyc.  C.  C.  P.  9  1754  and  note. 

As  to  chaner^  of  residence  of  ward  by  eruardian.  see  28  A.  l>. 
460. 

As  to  change  of  ward's  domicile  by  ffuardlan,  see  89  A.  S.  278. 

As  to  control  and  custody  of  minor  child  by  superior  court  in 
which  decree  of  divorce  has  been  entered  between  parents  of 
such  minor,  see  Kerr's  Cyc.  C.  C.  I  138  and  note. 

As  to  definition  of  firuardlan,  see  Kerr's  Pocket  C.  C.  %  236. 

As  to  definition  of  ward,  see  Kerr's  Pocket  G.  C.  {  237. 

As  to  domicile  of  infant,  see  46  A.  D.  485;  54  A.  D.  58;  59  A.  I). 
112,  113. 

As  to  effect  of  adoption  upon  residence  of  minor  cliild,  see 
Kerr's  Cyc.  C.  C.  8  228  and  note. 

As  to  excluslveness  of  Jurisdiction  of  probate  court,  see  .58  C. 
887.  400.  404,  412-421. 

As  to  form  of  letters  of  guardianship,  see  Kerr's  Cyc.  C.  C. 
P.  9  1754  subd.  3  and  note. 

As  to  general  gruardians,  see  29  A.  D.  715. 

As  to  g^uardian  and  ward,  sec  1  Cknrch's  New  Proliste  I<a«v 
aad  Praetlce,  156,  168-229. 

As  to  guardian  by  nature  and  for  nurture  liavlng  right  of 
custody  of  person  of  minor,  but  not  having  control  of  liis  prop- 
erty, see  11  L.  440,  441. 

As  to  guardians  ad  litem,  see  post  |  1759. 

As  to  jurisdiction  of  other  proceedings  to  determine  custody 
of  minors,  see  Kerr's  Cyc.  C.  C.  P.  9  1747,  note  pars.  41-43. 

Ajb  to  Jurisdiction  to  appoint  guardian,  see  brief  38  L.  472. 

As  to  kinds  of  guardians,  see  Kerr's  Cyc.  C.  C.  ||  288-241  and 
notes;  also  89  A.  S.  261-267. 

As  to  limited  Jurisdiction  of  probate  courts,  see  Kerr's  Cyc. 
C.  C.  P.  I  1754  and  note  par.  13. 

As  to  minors  and  their  custody,  guardians,  commitment,  and 
habeas  corpus,  see  also  1  Churches  New  Probate  Law  and  Prac» 
flee,  75,  85-98. 
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Ab  to  notice  requisite  to  confer  jurisdiction,  see  Kerr's  Cyc. 
C.  C.  P.  I  1747,  note  pars.  44-61  this  note. 

As  to  oath  of  flruardlan,  see  'Kerr's  Cyc.  C.  C.  I\  i  1764  subd. 
3  and  note. 

As  to  parent,  as  such,  having  no  control  over  properly  of 
child,  see  Kerr*s  P«>cket  C.  G.  |  202. 

As  to  persons  entitled  to  appointment,  see  Kerr's  Cyc.  C.  C.  P. 
IS  1751,  1752  and  notes. 

As  to  power  of  equity  over  Infants  and  their  estates,  see  98 
A.  D.  733-737. 

As  to  protection  of  property  of  infant  by  courts  of  equity,  see 
brief  39  L.  293. 

As  to  provisions  of  title  concerning:  estates  of  decedents,  so 
far  as  they  relate  to  practice  In  superior  court,  applying?  to 
proceedings  under  this  chapter,  see  Kerr's  Cyc.  C.  C.  P.  IS  1789. 
1808  and  note. 

As  to  removal  and  resigrnatlon  of  guardians,  see  Kerr's  Cyi*. 
C.  C.  P.  SS  1801,  1802  and  notes. 

As  to  right  to  custody  of  minor  children,  see  Kerr's  Cyc.  C  C 
P.  SS  1751-1758  and  notes. 

As  to  right  of  parent  to  custody  of  li!s  chihi,  see  Kerr's  Cyr. 
C.  C.  P.  S  1751  and  note. 

As  to  special  letters  of  guardianship  being  Issuable  at  cham- 
bers, see  ante  S  166. 

As  to  residence  of  minors,  see  Kerr's  Cyc.  C.  C.  P.  I  1747.  n«»te 
pars.  76-80  this  note. 

As  to  residence  o/  unmarried  minor  child,  see  Kerr's  Cyc. 
Pol.  C.  S  52  subds.  4  and  6  and  note. 

As  to  right  of  guardian  to  remove  liis  ward  from  one  statv.' 
to  another,  see  89  A.  S.  278;  58  L.  931-941. 

As  to  right  of  parent  to  determine  residence  of  child,  see 
Kerr's  Pocket  C.  C.  5  218. 

As  to  testamentary  guardians,  see  Kerr's  Cyc.  C.  C.  S241  and 
note;  Kerr's  Cyc.  C.  C.  P.  S  1758  and  note;  also  29  A.  D.  712,  716. 

As  to  who  are  minors,  see  Kerr's  Cyc.  C.  C.  SS  26,  26  and 
notes. 

§1748.  WHEX  MINOR  MAT  NOMINATE  GUARDIAN; 
WHEN  NOT.  If  the  minor  is  under  the  age  of  fourteen  years. 
the  court  may  nominate  and  appoint  his  guardian.  If  be  Is 
fourteen  years  of  age,  he  may  nominate  his  own  guardian. 

who,  If  approved  by  the  court,  must  be  appointed  accordingly. 

HUtoryt  Enacted  March  11,  1872,  founded  on  SI  2,  8S7  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C  P. 
pt.),  p.   66. 
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See  Kerr's*  Cyc.  C.  C  P.  for  2  pars  annotatton. 

142  C.  412,  418,  78  P.  51  (applied);  143  C.  402,  407.  77  P.  156 
(cited). 

As  to  STuardian  and  ward,  sec  1  CAurrh*H  New  Probate  I^aw 
and  Practtee,  156.  163-229. 

As  to  minors  and  their  custody,  gruardians,  coniniitment.  and 
habeas  corpus,  see  also  1  Clmrch's  New  Probate  Law  and  Prae- 
tlee»  76.  85-98. 

§  1749.  WHEN  APPOINTMENT  MAT  BE  MADE  BY  COUBT, 
WHEN  MINOB  IS  OYEB  FOUBTEEN.  If  the  guardian  nomi- 
nated by  the  minor  is  not  approved  by  the  court,  or  if  the 
minor  resides  out  of  the  state,  or  if,  after  being  duly  cited 
by  the  court,  he  neglects  for  ten  days  to  nominate  a  suitable 
person,  the  court  or  Judge  may  nominate  and  appoint  the 
guardian  in  the  same  manner  as  if  the  minor  were  under  the 
age  of  fourteen  years. 

History!  Enacted  March  11,  1872.  founded  on  H  3.  338  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.   66. 

See  Kerr'8  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

72  C.  21,  24,  13  P.  48,  49  (cited);  142  C.  412.  413,  76  P.  51 
(applied):  143  C.  402.  407,  77  P.  156  (cited). 

As  to  gruardian  and  ward,  see  t  Church'N  New  Probale  1<aw 
aad  Praetlec,  156.   163-229. 

As  to  minors  and  their  custody,  guardians,  commitment,  and 
habeas  corpus,  see  also  1  Chnrcb'a  New  Probate  fjaw  and  Prac- 
tice, 75,  85-98. 

§  1750.  NOMINATION  OF  MINOBS  AFTEB  ABBITING  AT 
FOUBTEEN.  When  a  guardian  has  been  appointed  by  the 
court  for  a  minor  lender  the  age  of  fourteen  years,  the  minor, 
at  any  time  after  he  attains  that  age,  may  nominate  his  own 
guardian,  subject  to  the  approval  of  the  court. 

Hlatoryt  Enacted  March  11,  1872.  founded  on  f 1 4,  889  Pro- 
bate Act;  amended  April  16.  1880.  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  66;  by  Code  Commission,  Act  March  8.  1901.  Stats,  and 
Amdts.  1900-1,  p.  235,  act  held  unconstitutional,  see  history. 
I  6  ante;  amended  March  28,  1907,  Stats,  and  Amdts.  1907,  p. 
943,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  606. 

142  C.  412.  413,  76  P.  51   (applied). 

As  to  eruardian  and  ward,  see  1  Cliareh*N  New  Pr«»bate  1«aw 
and  Practice,  156,  163-229. 
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Aa  to  minors  and  their  custody,  suardi&ns,  cominitinent.  and 
habeas  corpus,  see  also  1  Cbarcfei'*  New  Probcite  Law  aad  Prac- 
tice, 75,  85-98. 


§1751.  WHO  MAY  BE  GUABDUN.  MABBIAOE  DOES 
XOT  AFFECT  GUABDIA:NSHIP.  The  father  or  the  mother 
of  a  minor  child  under  the  age  of  fourteen  years,  if  found 
by  the  court  competent  to  discharge  the  duties  of  guardian- 
ship, is  entitled  to  be  appointed  a  guardian  of  such  minor 
child,  in  preference  to  any  other  person. .  The  person  nomi- 
nated by  a  minor  of  the  age  of  fourteen  years  as  his  guar- 
dian, whether  married  or  unmarried,  may.  If  found  by  the 
court  competent  to  discharge  the  duties  of  guardianship,  be 
appointed  as  such  guardian.  The  authority  of  a  guardian  is 
not  extinguished  nor  afTected  by  the  marriage  of  the  guardian. 

History t  Snacted  March  11,  1872,  founded  on  f|  6,  840  Pro- 
bate Act:  amended  March  19,  1891,  Stats,  and  Amdts.  1891,  p.  1S6. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

130  C.  380,  382,  383,  62  P.  613  (construed  with  other  sections): 
142  C.  412,  413,  414,  76  P.  51  (applied);  142  C.  423,  426,  76  P.  37 
(cited);  143  C.  221,  234,  77  P.  65  (cited);  2  C.  A.  364,  365,  84  P. 
352  (father's  right  to  custody  of  child  as  against  maternal 
aunt). 

As  to  contracts  for  transfer  of  parental  custody  and  responsi- 
bility, see  88  A.  S.  866-875. 

As  to  custody  of  legrltimate  child,  see  Kerr's  Cyc.  C.  C.  SS  19T- 
199,  214  and  notes. 

As  to  custody  of  ward  by  guardian,  see  Kerr's  Cyc.  C.  C  P. 
S§  1752.  1753  and  notes. 

As  to  custody  pending:  hearing  of  petition,  see  Kerr's  Cyc. 
C.  C.  P.  1 1741  and  note  par.  15. 

As  to  effect  of  abandonment  upon  right  of  custody  by  parent. 
see  Kerr's  Pocket  C.  C.  §  224;  15  L.  593.  594;  briefs  61  L.  840;  53 
L.  784;  55  L.  930;  59  L.  508. 

As  to  effect  of  adoption  upon  right  to  custody  of  child,  see 
Kerr's  Cyc.  C.  C.  91  224-228  and  notes. 

As  to  guardian  and  ward,  see  1  Chnrch'n  New  ProlMite  f^w 
aad  Practice,  156,  163-229. 

As  to  minors  and.  their  custody,  guardians,  commitment,  and 
habeas  corpus,  see  also  1  Chvreli's  New  Probate  Jmw  and  Prae- 
tlce,  76,  85-98. 

As  to  power  of  court  to  take  custody  of  Infant  from  Its  parent, 
see  98  A.  D.  734;  89  A.  S.  275-277;  brief  66  Im  930. 
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As  to  pvoceedinffs  to  determine  fitness  of  parent  to  tiave 
custody  of  child,  see  Kerr's  Cyc.  C.  C.  P.  i  1747  and  note  parH. 
41-43. 

As  to  right  to  custody  and  firuardianship  of  lllegitimalo 
children,  see  Kerr's  Cyc.  C.  C.  1 200  and  note;  note  29  A.  I). 
715;  6  L.  705:  65  L.  689-697. 

As  to  right  to  custody  of  minor  children  under  common  law, 
see  6  L.  781;  brief  6  I*  672. 

Am  to  right  of  custody  of  minor  children,  see  2  A.  S.  182-187. 

As  to  right  of  parent  to  custody  of  his  child,  see  Kt-rr's  Cyc. 
(J.  C.  P.  8  1747  and  note  pars.  15,  41-48. 

As  to  what  court  shall  be  guided  by  in  appointing  gtMieral 
guardian,  or  awarding  custody  of  minor,  soe  Ki'rr's  Cyr.  (\  (!. 
f  246  and  note. 


S  1762.  MIlfOB  HAYING  IfO  FATHER  OB  MOTHEB  [re- 
pealed]. 

History t  Enacted  March  11,  1872,  founded  on  SI  6,  841  Pro- 
bate Act;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats. 
and  Amdts.  1900-1,  p.  235,  act  held  unconstitutional,  see  his- 
tory, I  5  ante;  repealed  March  23,  1907,  Stats,  and  Amdts.  1907, 
p.  943,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  507. 

As  to  guardian  and  ward,  see  1  Cliurch's  Nevr  Probate  Law 
and  Praetlce,  156,  168-229. 

As  to  minors  and  their  custody,  guardians,  commitment,  and 
habeas  corpus,  see  also  1  Church's  New  Prohate  Law  aad  Prac- 
tice, 75,  86-98. 

See  Kerr's  Cyc.  C.  C.  P.  ||  1751,  1753  and  notes. 

As  to  when  parental  authority  ceases,  see  Kcrr'ii  Pocket  C  <'. 
S  204. 


§1758.  POWEBS  AND  DUTIES  OF  GUABDUN.  Every 
guardian  appointed  has  the  custody  and  care  of  tlie  education 
of  the  minor  and  the  care  and  management  of  his  estate,  until 
such  minor  arrives  at  the  age  of  ma,Jority  or  marries,  or  until 
the  guardian  is  legally  discharged,  unless  he  is  appointed 
guardian  only  of  the  person  of  the  ward.  In  that  event,  the 
guardian  is  charged  with  the  custody  of  the  ward»  and  must 
look  to  his  support,  health,  and  education.  He  may  fix  the 
residence  of  the  ward  at  any  place  in  the  state,  hut  not  else- 
where without  the  permission  of  the  court. 
Kerr's  C.  C.  P.— 80  1265 
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History  t  Enacted  Ilarch  11,  1872,  founded  on  ||  7,  34S  Pro- 
bate Act;  amended  by  Code  Commission,  Act  liarch  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  236,  act  held  unconstitutional,  see 
history,  f  5  ante;  amended  BCareh  28,  1907,  Stats,  and  Amdts. 
1907.  p.  943.  Kerr's  Stats,  and  Amdts.  1906-7.  p.  607. 

See  Kerr's  Cyc.  C.  C.  P.  for  16  pars,  annotation. 

Code  section.— 117  C.  640.  644.  69  A.  S.  221,  223,  49  P.  983  (con- 
strued); 120  C.  203,  204,  52  P.  492  (construed);  121  C.  468,  474. 
475,  53  P.  936,  987  (construed);  142  C.  423,  426,  76  P.  37  (applied): 
143  C.  221,  229,  77  P.  65  (cited);  148  C.  402,  403,  77  P.  156  (cited). 

Probate  Aet  f  MB.— 36  C.  651.  666  (cited). 

As  to  authority  of  guardians  not  extendin^r  over  persons  and 
estates  of  their  wards  In  other  states,  see  10  A.  D.  343;  23  A.  I). 
572;  76  A.  D.  669;  95  A.  D.  666-670;  98  A.  D.  734;  89  A.  S.  271-278. 

As  to  custody  of  ward  by  sruardlan,  see  89  A.  S.  275,  276. 

As  to  directions  of  court  for  managrement,  investment,  and 
disposition  of  estate,  see  post  {  179.2  and  note;  also  Kerr's  Pocket 
C.  C.  1251. 

As  to  effect  of  marriagre  of  ward,  see  Kerr's  Cyc.  C.  C.  P. 
i  1802  and  note. 

As  to  fiTuardlan  and  ward,  see  1  Church's  New  Probate  Law 
and  Practice,  156,  163-229. 

As  to  minors  and  their  custody,  guardians,  commitment,  and 
habeas  corpus,  see  also  1  Church's  New  Probate  Law  and  Prac- 
tice, 75,  85-98. 

As  to  powers,  rights,  and  liabilities  of  guardian,  see  Kerr's 
Cyc.  C.  C.  P.  iS  1768-1776  and  notes. 

As  to  removal  of  guardian,  see  Kerr's  Cyc.  C.  C.  P.  §  1801  and 
note. 

As  to  residence  of  ward,  see  Kerr's  Cyc.  C.  C.  |  213  and  note. 

As  to  resignation  of  guardian,  see  Kerr's  Cyc.  C.  C.  P.  {  ISul 
and  note. 

As  to  right  of  testamentary  guardian  to  custody  of  ward,  see 
Kerr's  Cyc.  C.  C.  P.  S  1747  ante  and  note  par.  24. 

As  to  right  to  remove  Infant  from  state,  see  58  I^.  931-941. 

As  to  termination  of  power  of  guardian  appointed  ])y  parent, 
see  Kerr's  Pocket  C.  C.  §  254. 

As  to  testamentary  guardians,  see  post  i  1758. 

As  to  whether  office  of  guardian  is  mere  naked  power  or 
wliether  It  is  power  coupled  with  intere.st,  see  89  A.  S.  261). 


§  1754.    BOND  OF  GUABDIAN,  COIfBITIONS  OF.    Before 

the  order  appointing  any  person  guardian  under  tbis  chap- 
ter talces  effect,  and  before  letters  issue,  the  court  must  re- 
quire of  such  person  a  bond  to  the  minor  with  sufficient  sure- 
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ties,  to  be  approved  by  the  Judge,  and  in  such  sum  as  he  shall 
order,  conditioned  that  the  guardian  will  faithfully  execute 
the  duties  of  his  trust  according  to  law,  and  the  following 
conditions  shall  form  a  part  of  such  bond  without  being 
expressed  therein: 

1.  To  make  an  fnyentory  of  all  the  estate,  real  and  personal, 
of  his  ward,  that  comes  to  his  possession  or  knowledge,  and 
to  return  the  same  within  such  time  as  the  court  may  order. 

2.  To  dispose. of  and  manage  the  estate  according  to  law 
and  for  the  best  interest  of  the  ward,  and  faithfully  to  dis- 
charge his  trust  in  relation  thereto,  and  also  in  relation  to 
the. care,  custody,  and  education  of  the  ward. 

3.  To  render  an  aceonnt  on  oath  of  the  property,  estate, 
and  moneys  of  the  ward  in  his  hands,  and  all  proceeds  or 
interests  derived  therefrom,  and  of  the  management  and  dis- 
position of  the  same,  within  three  months  after  his  appoint- 
ment, and  at  such  other  times  as  the  court  directs,  and  at 
the  expiration  of  his  trust  to  settle  his  accounts  with  the 
court,  or  with  the  ward,  if  he  be  of  full  age,  or  his  legal 
representatives,  and  to  pay  over  and  deliver  all  the  estate, 
moneys,  and  effects  remaining  in  his  hands,  or  due  from  him 
on  such  settlement,  to  the  person  who  is  lawfully  entitled 
thereto. 

[Letters  of  gDanUansldp  to  issne,  when.]  Upon  filing  the 
bond,  duly  approved,  letters  of  guardianship  must  Issue  to  the 
person  appointed.  In  form  the  letters  of  gruardianship  must  be 
substantially  the  same  as  letters  of  administration,  and  the 
oath  of  the  guardian  must  be  indorsed  thereon  that  he  will 
perform  the  duties  of  his  office  as  such  guardian  according 
to  law. 

HUtoryi  Snactdd  March  11,  1872,  founded  on  ||  8,  848  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdtfl.  1880  (C.  C.  P. 
pt.),  p.  65. 

S<>o  Kerr's  Cyc.  C.  C.  P.  for  21  pars,  annotation. 

53  C.  16,  17  (construed);  65  C.  228.  229,  3  P.  849,  850  (cJtod); 
84  C.  592,  596,  697,  24  P.  310,  811  (construed):  117  C.  640.  644.  59 
A.  S.  221.  223.  49  P.  983  (construed):  121  C.  468.472.474.53  P.  936. 
937  (cited):  138  C.  xlx,  66  P.  14.  16  (subd.  8,  executor  of  will 
of  deceased  incompetent  has  right  to  contest  flnal  account  of 
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4.  Filing  of  petitions  for  partition  of  any  property  of  the 
ward's  estate. 
6.  Proeeeedingrs  for  remotal,  suspension  or  discharge  of  the 

guardian,  or  final  determination  of  the  guardianship. 

[Written  request  siiall  contain  what.  SenicOi]  8nch  re- 
quest shall  state  the  post  office  address  of  such  relative,  or 
his  attorney,  and  thereafter  a  hrief  notice  of  the  filing  of  any 
of  such  petitions,  applications,  or  accounts,  or  proceedings, 
except  petitions  for  sale  of  perishable  property,  or  other  per- 
sonal property  which  will  incur  expense  or  loss  by  keeping, 
shall  be  addressed  to  such  relative,  or  his  attorney,  at  his 
stated  post  office  address,  and  [1]  deposited  in  the  United 
States  post  office  with  the  postage  thereon  prepaid,  within 
two  days  after  the  filing  of  such  petition,  account,  applica- 
tion, or  the  commencement  of  such  proceeding;  or  [2]  per- 
sonal service  of  such  notices  may  be  made  on  such  relative, 
or  his  attorney,  within  said  two  days,  and  such  personal 
service  shall  be  equivalent  to  such  deposit  in  the  post  office, 
and  proof  of  mailing  or  of  personal  service  must  be  filed  with 
the  clerk  before  the  hearing  of  any  such  matter.  If,  upon  the 
hearing  it  shall  appear  to  the  satisfaction  of  the  court  that 
the  said  notice  has  been  regularly  given,  the  court  shall  <» 
find  in  Its  order  or  judgment,  and  such  judgment  shall  be 
final  and  conclusive  upon  all  persons. 

HlMtoryi  Enacted  March  10,  1909,  Stats,  and  Amdts.  1909. 
ch.  165. 

ARTICLE  II. 

GUARDIANS  OF  INSANE  AND  INCOMPETKNT  PERSONS. 

fi  1763.     Jurisdiction  of  superior  court. 

f  1768  [a].    Same. 

S  1764.     Appointment  of  guardian  by  court  after  Iiearinsr. 

I  1765.     Powers  and  duties  of  such   g^uardians. 

J  1766.     Proceeding:  for  restoration  to   capacity. 

S  1767.     Definition   of   Incompetent. 

§  1768.  JCBISDICTIOX  OF  SUPEBIOB  COUBT.  When  it 
is  represented  to  the  superior  court,  or  a  Judge  thereof,  upon 
verified  petition  of  any  relative  or  friend,  that  any  person  is 
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insane,  or  from  any  cause  mentally  incompetent  to  manage 
his  property,  such  court  or  Judge  must  cause  a  notice  to  be 
given  to  the  supposed  insane  or  incompetent  person  of  the 
time  and  place  of  hearing  the  case,  not  leas  than  five  days 
before  the  time  so  appointed,  and  such  person,  if  able  to  at- 
tend, must  be  produced  on  the  hearing,  provided  that  when 
such  person  is  a  patient  at  a  state  hospital  in  this  state,  the 
certificate  of  the  medical  superintendent  or  acting  medical 
superintendent  of  such  state  hospital,  to  the  effect  that  such 
patient  is  unable  to  attend  on  the  hearing  shall  be  prima  facie 
evidence  of  such  fact. 

Htetorri  Enacted  March  11,  1872,  founded  on  ||  12,  347  Pro- 
bate Act;  amended  April  16.  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.).  p.  67;  by  Code  Commission,  Act  March  8,  1901.  Stats,  and 
Amdts.  1900-1,  p.  236,  act  held  unconstitutional,  see  history, 
8  5  ante;  amended  March  23,  1907,  Stats,  and  Amdts.  1907,  p. 
943,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  607;  March  18.  1909, 
Stats,  and  Amdts.  1909,  ch.   218.     See  history  {  1768 [a]. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

57  C.  529,  631  (cited);  87  C.  192.  196,  25  P.  677.  678,  12  L.  104 
(cited):  111  C.  270.  271  (cited  as  chap.  4  of  tit.  2  part  3):  33  P. 
920,  923  (conclusiveness  of  adjudication  of  Incompetont-y) :  lUO 
C.  140,  142,  52  P.  148  (citod):  120  C.  695,  696,  697,  53  P.  357  (con- 
Htrued);  127  C.  336.  338,  78  A.  S.  60,  59  P.  767  (applied):  134  C. 
626.  632,  66  P.  851  (cited):  140  C.  335,  837,  73  P.  1053  (cited):  143 
C.  462,  466,  77  P.  168  (cited). 

As  to  alienation  of  homestead  of  insane  person,  procccdingrs 
for.  see  Kerr's  Cyc.  C.  C.  §|  1269a-1269c  and  note. 

As  to  appointment  of  more  than  one  guardian,  see  post  8  1807. 

As  to  commitment — Of  Insane  person  to  state  Insane  usyliim, 
see  Kcrr'a  Pocket  Pol.  C.  Sf  2171,  2172. 

Same — Of  Incompetent  other  than  insane. — See  Kerr'*  IV>cket 
Pol.  C.  I  2192. 

As  to  contracts  of  Insane  persons,  see  Kerr's  Cyc.  C.  C.  SS  38- 
40  and  notes. 

As  to  definition  of  mental  Incompetency,  see  Kerr's  Cyc.  C.  C 
P.  S  1767  and  note. 

As  to  guardian  ad  litem  for  Insane  person  and  oth(>r  incom- 
petents, see  Kerr's  Cyc.  C.  C.  P.  SI  372,  373,  1722.  1759:  S  1769  and 
notes. 

As  to  guardianship  of  insane  persons  and  other  incompetents. 
see  1  Ohoreh'a  New  Probate  I.aw  and  Practice,  230.  2  4  3-2tiu. 

As  to  guardianships  of  lunatics  at  common  law.  se.>  S9  A.  S. 
267. 
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As  to  Jurisdiction,  see  Kerr's  Cyc.  C.  C.  P.  f  1747  and  note  pars. 
27  et  seq. 

As  to  Jurisdiction  of  equity  over  estates  of  Incompetent  pf»r- 
sons,  see  1  L.  610-611.' 

As  to  necessity  of  notice  of  lunacy  proceeding  to  allegred 
lunatic,  see  23  L.  737.  744. 

As  to  notice  to  others  than  alleged  incompetent,  see  23  I^ 
744. 

As  to  practice,  see  Kerr's  Cyc.  C.  C.  P.  IS  1789,  1808  and  notes. 

As  to  protection  of  estates  of  insane  persons,  see  brief  4::  I^ 
103. 

As  to  rigrht  to  Jury  trial  by  one  charged  with  being  Inaane. 
see  Kerr's  Pocket  Pol.  C.  9  2174. 

As  to  waiver  of  notice,  see  23  L.  742,  743. 

§  1768 [a].  SAME.  When  it  is  represented  to  the  superior 
court,  or  a  judge  thereof,  upon  verified  petition  of  any  relatiTe 
or  friend,  that  any  person  is  insane,  or  from  any  cause  men- 
tally incompetent  to  manage  his  property,  such  court  or 
judge  must  cause  a  notice  to  be  given  to  the  supposed  insane 
or  incompetent  person  of  the  time  and  place  of  hearing  the 
case,  not  less  than  five  days  before  the  time  so  appointed,  and 
such  person,  if  able  to  attend,  must  be  produced  on  the  hear- 
ing, provided  that  when  such  person  is  a  patient  at  a  state 
hospital  in  this  state,  the  certificate  of  the  medical  superin- 
tendent or  acting  medical  superintendent  of  such  state  hos- 
pital, to  the  eftect  that  such  patient  is  unable  to  attend  on  the 
hearing  shall  be  prima  facie  evidence  of  such  fact. 

Hlvtoryi  Amendment  of  March  2*3,  1907,  Stats,  and  Amdts. 
1907,  p.  996,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  607.  In  effect 
immediately.     See  ante  I  1763,  history. 

§  1764.    APPOINTMENT  OF  GUABDIAN  B¥  COUBT  AFTEB 
HEARING.     If,  after  a  full  hearing  and  examination  upon 
^    such  petition,  it  appear  to  the  court  that  the  person  in  ques- 
X^      tion  is  incapable  of  taking  care  of  himself  and  managing  his 
\      property,  such  court  must  appoint  a  guardian  of  his  person 
^       and  estate,  with  the  powers  and  duties  in  this  chapter  speci- 
fied. 

Hlntoryi  Enacted  March  11,  1872,  founded  on  If  18.  S48  Pro- 
bate Act:  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C  P. 
pt.),  p.  67. 
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See  'Kerr's  Cyc.  C.  C.  P.  for  20  pars  annotation. 

87  C.  192,  195,  197,  26  P.  677,  678,  12  L.  104  (construed):  33  P. 
920,  928  (conclusiveness  of  adjudication  of  incompetency):  120 
C.  140,  142,  52  P.  148  (cited);  120  C.  695.  696,  697.  53  P.  357  (con- 
strued); 140  C.  335,  387,  73  P.  1053  (cited);  143  C.  462.  465.  467, 
77  P.  153  (cited). 

As  to  appeal  from  order  srrantlngr  or  refusing:  to  grrant  letters 
of  STuardianship  of  minor,  see  Kerr's  Cyc.  C.  C.  P.  }  1747  and 
note. 

As  to  burden  of  proof  of  insanity,  see  10  Ij.  576;  36  Ij.  12\-1U, 

As  to  collateral  attack,  see  Kerr's  Cyc.  C.  C.  P.  |  1747  and  note 
pars.  8-14. 

As  to  collateral  attack  upon  proct-edniKS  for  want  of  notii-e 
tu  alleged  Incompetent,  see  23  L.  743. 

As  to  conclusiveness  of  adjudication  of  Insanity,  s^-e  hriifs  5 
Li.   634;   12  L.   104. 

As  to  decree  adjudicating  incompetency  being:  conclusive  upon 
persons  thereafter  dealing:  with  incompetent,  upon  fact  of 
ward's  incompetency  at  time  of  hearing:,  see  18  A.  D.  42i*. 

As  to  effect  of  action  of  probate  court,  in  adjudg:ing:  a  p«rson 
to  be  a  flt  subject  for  gruardianship  and  appointing:  a  guardian 
for  him,  upon  his  capacity  to  make  conveyances,  contracts,  and 
loans,  see  Kerr's  Cyc.  C.  C.  f  40  and  note. 

As  to  effect  of  adjudication  upon  testamentary  capuiity,  Be»^ 
Kerr's  Cyc.  C.  C.  i  1270  and  note  pars.  174.  175. 

As  to  guardians  for  insane  and  incompetents — Appoititnient 
at  chambers,  see  Kerr's  Cyc.  C.  C.  P.  I  166  and  note. 

Same — ^Powers  and  duties  of  fi:uardian. — See  f§  1768-1776  and 
notes. 

Same — Seal  necessary,  see  Kerr's  Cyc.  C.  C.  P.  §  153  subd.  2 
and  note. 

As  to  8:uardtanshlp  of  insane  persons  and  other  Incompetents, 
see  t  Church's  New  Probate  Law  aad  Practice,  230.  243-260. 

As  to  medical  experts  on  question  of  insanity,  see  66  A.  U. 
238;  50  A.  D.  360. 

As  to  non-expert  opinions  as  to  sanity  or  In.sanlly,  s«'f  50 
A.  D.  360;  66  A.  D.  289;  38  I^.  721,  747. 

As  to  right  of  witness  to  give  an  opinion  on  exact  issue  to  be 
tried  in  respect  to  sanity  or  mental  capacity,  see  36  JU  64-7U. 

V^    §1766.    PC  WEBS  AND  DUTIES  Of  SUCH  eUASDIANS. 

^  Bvery  guardian  appointed,  as  provided  in  the  preceding  sec- 
N^    tion,  has  the  care  and  custody  of  the  person  of  his  ward,  and 
the  management  of  all  his  estate  until  such  guardian  is  legally 
discharged;   and  he  must  give  bond  to  such  ward,  in  like 
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manner  and  with  like  conditions  as  before  prescribed  with 
respect  to  the  guardian  of  a  minor. 

History:  Enacted  March  11,  1872.  founded  on  SI  14,  349  Pro- 
bate Act 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotjition. 

87  C.  192,  195,  25  P.  677,  678,  12  L.  104  (cited);  133  C.  xix.  66 
P.  14,  15  (administrator  of  estate  of  deceased  inconipet»-nt  nia.\ 
contest  final  account  of  such  Incompetent's  t^uardian);  33  I*. 
920,  923  (conclusiveness  of  adjudication  of  Incompiti-ncy) ;  HO 
C.  335,  337,  73  P.  1053  (cited). 

As  to  bond  of  gruardian,  see  Kerr's  Cyc.  C.  C.  P.  S  17r.4  and 
note. 

As  to  dischargre  of  guardian,  see  Kerr's  Cyc.  C.  C.  P.  SS  176C, 
1802  and  notes. 

A.S  to  gruardianship  of  Insane  persons  and  other  incompetents, 
see  1  Cburch*«  New  Probate  L.aw  and  Praetflee,  230.  243-360. 

As  to  presumption  of  continuance  of  insanity,  see  35  I^.  117- 
123. 

As  to  removal  of  guardian,  see  Kerr's  Cyc.  C.  C.  P.  }  180i  and 
note. 

As  to  resignation  of  guardian,  see  Kerr's  Cyc.  C.  C.  P.  §  1801 
and  note. 

As  to  right  to  remove  incompetent  from  state,  see  58  I^.  931- 
941. 

$176«.  PROCEEDING  FOB  BESTOBATION  TO  CAPAC- 
ITY. Any  person  who  has  been  declared  insane  or  incompe- 
tent, or  the  guardian,  or  any  relative  of  such  person  within 
the  third  degree,  or  any  friend,  may  apply,  by  petition,  to  the 
superior  court  of  the  county  in  which  he  was  declared  insane, 
to  have  the  fact  of  his  restoration  to  capacity  Judicially  deter- 
mined. The  petition  must  be  verified,  and  must  state  that  such 
person  is  then  sane  or  competent.  Upon  receiving  the  peti- 
tion, the  court  must  appoint  a  day  for  a  hearing  before  the 
court,  and,  if  the  petitioner  requests  it,  must  order  an  Inyestl- 
gatlon  before  a  jury,  which  must  be  summoned  and  impaneled 
In  the  same  manner  as  juries  in  civil  actions.  The  court  must 
cause  notice  of  the  trial  to  be  given  to  the  guardian  of  the 
person  so  declared  Insane  or  incompetent,  if  there  is  a  guar- 
dian, and  to  his  or  her  husband  or  wife.  If  there  is  one,  and 
to  his  or  her  father  or  mother,  if  living  in  the  county.  On  the 
trial,  the  guardian  or  relative  of  the  person  so  declared  Insane 
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or  incompetent,  and,  in  the  discretion  of  the  court,  any  other 
person,  may  contest  the  right  to  the  relief  demanded.  Wit- 
nesses may  be  required  to  appear  and  testify,  as  in  civil  cases, 
and  may  be  called  and  examined  by  the  court  on  its  own 
motion.  If  it  is  found  that  the  person  is  of  sound  mind,  and 
capable  of  taking  care  of  himself  and  his  property,  his  restora- 
tion to  capacity  must  be  adjudged,  and  the  guardianship  of 
such  person,  if  such  person  is  not  a  minor,  must  cease. 

HlaioiT*  Enacted  March  24,  1874.  Code  Amdts.  1873-4,  p.  377; 
amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  67; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900*1,  p.  236,  act  held  unconstitutional,  see  history,  |  5  ante; 
amended  March  28,  1907,  Stats,  and  Amdts.  1907,  p.  944,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  608. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

68  C.  281,  282.  9  P.  164  (cited):  87  C.  192.  195.  1D7.  25  P.  677, 
678  (construed);  99  C.  216,  222,  33  P.  841.  843  (citod):  33  P.  920, 
923  (conclusiveness  of  adjudication  of  Incompetency):  120  C. 
140,  142,  148,  52  P.  148  (construed);  137  C.  680,  681,  70  P.  783 
(cited);  140  C.  S35,  387,  73  P.  1058  (cited);  143  C.  462.  467.  77  P. 
163  (cited). 

As  to  guardianship  of  Insane  persons  and  other  Incompett^nts, 
see  1  Chnrcli*B  New  Probate  L.aw  and  Practlee,  230,  243-260. 

As  to  right  of  trial  by  jury  by  person  charg'ed  with  belnfc 
Insane,  see  Kerr's  Cyc.  C.  O.  P.  H  225-228,  600-628  and  notes. 

As  to  right  to  writ  of  habeas  corpus  by  one  detained  as 
Insane,  see  Kerr's  Pocket  Pol.  G.  |  2188. 

§1767.  DEFINITION  OF  INCOMPETENT.  The  phrase 
"  incompetent/'  •*  mentally  incompetent,"  and  "  incapable,"  as 
used  in  this  chapter,  shall  be  construed  to  mean  any  person 
who,  though  not  insane,  Is,  by  reason  of  old  age,  disease,  weak- 
ness of  mind,  or  from  any  other  cause,  unable,  unassisted,  to 
properly  manage  and  take  care  of  himself  or  his  property,  and 
by  reason  thereof  would  be  likely  to  be  deceived  or  imposed 
upon  by  artful  or  designing  persons. 

HIatoryt   Enacted  March  10,  1891,  Stats,  and  Amdts.  1891,  p.  68. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 
180  C.   852,    854.   62  P.   555    (citf-d>;    140   C.   335.   337.   338,    73    P. 
1058,  1054  (construed). 
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Ab  to  deflnition  of  Insane  delusion,  see  Kerr's  Cyc.  C.  C.  i  1270 
and  note  pars.  141  et  seQ. 

As  to  gruardlanshlp  of  insane  persons  and  other  inconipet«*nts, 
see  1  Charcli's  New  Probate  Law  and  Practice,  2S0.  243-260. 

As  to  morphinism  and  other  addictions  affecting  responsibility 
and  capacity,  see  39  Li.  262-265. 

As  to  what  constitutes  Insanity,  Idiocy,  or  lunacy  under  pro- 
visions of  Penal  Code,  sec  Kerr's  Cyc.  Pen.  C.  |  26  suhds.  2,  3 
and  note. 

As  to  what  incapacity  will  Justify  appointment  of  a  iruardian. 
sec   13  L.   757,  758. 

As  to  whether  persons  horn  deaf  and  dumb  are  to  be  treated 
judicially  as  persons  mentally  incompetent,  see  1  L.  270. 

As  to  who  are  non   compo.s  mentis,  see  29  A.  D.  38. 


ARTICLE  III. 
THE    POWERS   AND    DUTIES   OF   GUARDIANS. 

I  1768.     ivuardian  to  pay  debts  of  ward  out  of  ward's  estate. 

f  1768ral.     Same. 

f  1769.  Guardian  to  recover  debts  due  his  ward  and  represent 
him. 

i  1770.  Guardian  to  manage  his  estate,  maintain  ward,  and  sell 
real  estate. 

{  1771.  Maintenance,  support,  and  education  of  ward,  how  en> 
forced. 

ft  1772.     Guardians,  powers  of,  in  partition. 

$  1773.  Guardian  to  return  inventory  of  estate  of  ward.  Ap- 
praisers to  be  appointed. 

11774.     Settlements  of  guardians  (repealed). 

f  1774 [a].     Settlements  of  gruardians. 

fi  1776.     Allowance  of  accounts  of  Joint  guardians. 

S  1776.     Expenses  and  compensation  of  gruardians. 

«  17«8.  OTTARDIAlf  TO  PAT  DEBTS  OP  WARD  OUT  OF 
WARD'S  ESTATE.  Every  guardian  appointed  under  the  pro- 
visions of  this  chapter,  whether  for  a  minor  or  any  other 
person,  must  pay  all  debts  due  from  the  ward  out  of  his  per- 
sonal estate  and  the  income  of  his  real  estate  If  sufficient.  If 
not,  then  out  of  his  real  estate  upon  obtaining  an  order  for 
the  sale  or  mortgage  thereof,  and  dispose  of  the  same  In  the 
manner  provided  in  this  title  for  the  sale  of  real  estates  of 
decedents. 
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MUmtvrji  E3nacted  March  11,  1872.  founded  on  H  15.  350  Pro- 
bate Act;  amended  by  Code  Commission,  Act  I^Iarch  8.  1901, 
Stats,  and  Amdts.  1900-1,  p.  236.  act  held  unconstitutional,  see 
history,  S  5  ante;  amended  March  23,  1907.  Stats,  and  Amdts. 
1907,  p.  981.  Kerr's  Stats,  and  Amdts.  1906-7,  p.  508.  Another 
amendment  to  this  section,  in  almost  the  identical  language, 
with  slightly  varying  punctuation,  was  approved  on  same  day, 
and  is  given  herein  as  {  1768[a]. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

36  C.  661,  667   (construed.  Probate  Act  §  350). 

As  to  contracts  of  guardian,  see  89  A.  S.  282-286. 

As  to  guardian  having  no  authority  to  make  contracts  bind- 
ing on    ward,   see  22   A.   D.   669. 

As  to  liability  of  guardian  on  contracts  of  ward,  sec  89  A.  S. 
285. 

As  to  order  of  s^le  of  property,  see  Kerr's  Cyc.  C.  C.  P. 
§1  1770,    1777   and   notes. 

As  to  orders  of  court  directing  management  and  investment 
of  estate,  see  Kerr's  Cyc.  C.  C.  P.  f  1792  and  note. 

As  to  personal  liability  of  guardians  on  contracts  made  for 
their  wards,  see  75  A.  D.  447,  450. 

As  to  powers  and  duties  of  guardians,  see  1  rimreli'M  Xow 
Probate  LaTr  and  Practice,  note  on  guardian  and  ward,  156. 
163-229. 

As  to  rule  that  guardian  has  no  authority  to  disaffirm  Iiis 
"ward's  contract,  see  7  A.   D.   136,    137. 

As  to  who  is  bound  by  note  signed  by  a  guardian,  see  54  L. 
355. 

§  176d[a].  SiiME.  Every  guardian  appointed  under  the 
provisions  of  this  chapter,  whether  for  a  minor  or  any  other 
person*  must  pay  all  Just  debts  due  from  the  ward,  out  of  his 
personal  estate,  and  the  income  of  his  real  estate.  If  sufficient; 
if  not,  then  out  of  his  real  estate,  upon  obtaining  an  order  for 
the  sale  thereof,  and  disposing  of  the  same  in  the  manner  pro- 
vided in  article  four  of  this  chapter. 

HIatoryt  Amendment  to  fi  1768  of  March  23,  1907,  Stats,  and 
Amdts.  1907.  p.  944.  Kerr's  Stats,  and  Amdts.  1906-7,  p.  508.  See 
ante  i  1768,  history. 

§  17«».    GUARDIAX  TO  RECOVER  DEBTS  DUE  HIS  WARD 
AND  REPRESENT  HIM.    Every  guardian  must  settle  all  ac- 
counts of  the  ward,  and  demand,  sue  for,  and  receive  all  debts 
Kerr's   C.    C.   P.— 81  1281 
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due  to  him,  or  may,  with  the  approbation  of  the  court,  com- 
pound for  the  same  and  give  discharges  to  the  debtor,  on 
receiving  a  fair  and  Just  dividend  of  his  estate  and  efTecta; 
and  he  must  appear  for  and  represent  his  ward  in  all  legal 
suits  and  proceedings,  unless  another  person  be  appointed  for 
that  purpose. 

HlntoiTi  Enacted  March  11,  1872,  founded  on  ff  16.  851  Pro- 
bate Act:  amended  April  15,  1880,  Code  Amdts.  1880  (C  C.  P. 
pt.).  P'    68. 

■  See  "Kerr's  Cyc.  C.  C.  P.  for  44  pars,  annotation. 

32  C.  Ill,  118  (Stats.  1850,  p.  270,  |  96;  Hittell  8,  377,  (con- 
strued); 117  C.  640,  644,  59  A.  S,  221,  223.  49  P.  983  (construed): 
134  C.  247,   248,  66  P.   209   (applied). 

As  to  admissions  and  waivers  by  guardians  In  actions.  aet> 
82   L.    631-691. 

As  to  appearance  by  general  gruardian,  see  Kerr's  Cyc.  C  C 
P.   I  372   and  note. 

Same — In   justices'    court. — See   ante    f  843. 

As  to  appointment  of  f^uardian  ad  litem,  see  Kerr's  Cyc.  C. 
C.  P.  I  1769  and  note  pars.  26.  27  this  note;  also  |§  372.  373,  8U 
1759  and  notes. 

As  to  assent  to  partition   proceedingrs,  see  post  f  1772. 

As  to  common -law  powers  of  eruardians,  see  89  A.  S.  257-31 S. 

As  to  custody  of  person  of  ward  and  possession  of  estate, 
see  Kerr's  Cyc.  C.  C.  P.  I  1753  and  note. 

As  to  effect  of  Judgment  asainst  infant  where  no  sr^iardian 
appeared  for  him,  see  11  L.   440,   441. 

As  to  guardian  ad  litem  for  insane  and  other  incompetent 
persons,  see  Kerr's  Cyc.  C.  C.  P.  $J  372.  373.  1722.  1759  and 
notes. 

As  to  guardian  of  a  minor  being  entitled  to  homestead  a? 
head  of  family,  see  70  A.  D.  114. 

As  to  guardian's  power  to  waivo  service  of  process,  see  93 
A.    D.    462. 

As  to  obligation,  liabilities  and  duties  of  guardians  of  in- 
fants, see  75  A.   D.   447-450. 

As  to  parties  to  actions  by  Incompetent,  see  brief  14   Ij.  274. 

As  to  party  plaintiff  in  suit  on  guardian's  bond,  see  Kerr's 
Cyc.  C.  C.  P.   9  1V54  and  note  par.   21. 

As  to  penalty  for  cruelty  to  insane  person,  see  Kerr**  Pocket 
Pen.  C.   I  361. 

As  to  penalty  for  exhibit,  use,  sale  or  apprenticing,  etc..  of 
child  for  certain  purposes,   soe  Kerr'ai  Poeket  Pea.  V.  %  272. 

As  to  penalty  for  requiring  wards  to  work  more  than 
eighteen  hours,  see  Kerr'*  Pocket  Pea.  C.  f  651. 
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As  to  penalty  for  substitution  of  one  child  for  another,  see 
Ken's  Poekct  Pea.  C.  S  157. 

As  to  power  and  authority  of  gruardlan  of  Insane  person, 
see  1  li.  270. 

As  to  powers  and  duties  of  gruardlans.  In  greneral,  see  Kerr's 
Cyo.  C.  C.  11247-249  and  notes;  also  1  L.  804;  1  Cliiireh's  New 
Probate  Law  aad  Practice,  note  on  gruardian  and  ward.  156. 
163-229. 

As  to  power  of  greneral  gruardlan  to  subnnit  disputed  claims 
to  arbitration,  see  89  A.  8.  291;  TO  L.   178-175. 

As  to  powers  of  g'uardlans  In  chancery,  at  common  law,  over 
property  of  their  wards,  see  48  A.   D.   335. 

As  to  powers  of  g'uardlans  in  socagre,  see  brief  20  I^.  620. 

As  to  power  to  bind  ward  as  apprentice,  see  Kerr's  Oyc.  C. 
C.    9  265  and  note. 

As  to  risrht  of  gruardian  to  compromise  on  settlement  of 
debt  due  to  his  ward,  see  89  A.  S.  290. 

As  to  right  of  ffuardian  to  sue  in  foreign  courts,  see  89  A. 
S.    272. 

As  to  risrht  of  Insane  person  to  institute  proceeding  by  next 
friend,  see   64  L.   513-534. 

As  to  rights  and  duties  of  guardians  in  actions  to  estab- 
lish and  quiet  title  to  real  property  in  case  of  loss  or  destruc- 
tion of  public  records,  see  |{  5,  15  of  act  approved  June  16, 
1906,  Stats,  and  Amdts.  1906,  p.  78,  Hen.  G.  L.  (second  impres- 
sion),  p.   1553. 

As  to  sale,  mortgage,  and  lease  of  ward's  property,  see  Kerr's 
Cyc.  C.  C.  P.  $1 1777  et  seq.  and  notes. 

As  to  service  of  process,  notice,  or  order  of  court  concern- 
ing estate  of  deceased  person  upon  guardian,  equivalent  to 
service  upon   ward,  see  ante   S  1722. 

AS  to  subrogation  of  guardian  tu  rights  of  ward,  see  42  A. 
I>.   447. 

As  to  using  lunatic's  property  to  carry  out  his  presumed 
wishes  or  to  fulfill  his  equitable  obligations  in  absence  of  a 
legal    liability,   see    34   Ij.   297-300. 

As  to  validity  of  Judgment  against  Insane  person,  see  39 
I^    775-783. 

As  to  waiver  or  release  of  ward's  rights  by  guardian,  see 
89   A.  S.   290. 

As  to  who  may  bring  actions  for  Incompetent  persons,  see 
brief    21   L.    635. 


f  1770k  eUABDUN  TO  MANAGE  HIS  ESTATE,  MAIN- 
TAIIf  WARD,  AND  SELL  BEAL  ESTATE.  Every  guardian 
must  manage  the  estate  of  his  ward  frugally  and  without 
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waste,  and  apply  the  income  and  profits  thereof,  as  far  as  may 
be  necessary,  for  the  comfortable  and  suitable  maintenance 
and  support  of  the  ward  and  his  family,  if  there  be  any;  and 
if  such  income  and  profits  be  insufficient  for  that  purpose,  the 
guardian  may  sell  or  mortgage  the  real  estate,  upon  obtaining 
an  order  of  the  court  therefor,  as  provided,  and  must  apply 
the  proceeds  of  such  sale  or  mortgage,  as  far  as  may  be 
necessary,  for  the  maintenance  and  support  of  the  ward  and 
h!s  faipily,  if  there  be  any. 

HlMtor>'i  Rnacted  March  11.  1872.  founded  on  ||  17,  352  Pro- 
bate Act;  amended  February  28,  1901.  Stats,  and  Amdts.  1900-1, 

p.   85. 

See  Kerr's  Cyc.  C.  C.  P.  for  4   pars,  annotation. 

117  C.  640,  €44.  59  A.  S.  221,  223,  49  P.  983  (construed);  134 
C.    114.    116,   66   P.   187    (applied). 

As  to  enforcing  right  of  maintenance,  see  "Kerr's  Cyc.  C.  C. 
P.   §  1771    and   note. 

As  to  liability  of  domestic  guardian,  liaving  property  belong- 
ing: to  ward,  for  maintenance  of  ward  residing  in  another 
state  and  who  lias  a  guardian  in  sucli  other  estate,  see  39 
A.    D.   65. 

As  to  maintenance  of  ward,  see  89  A.  S.  299-302. 

As  to  maintenance  of  ward,  when  father  is  living,  see  ante 
§  1757. 

As  to  powers  and  duties  of  guardians,  see  1  Cliar«h*M  New- 
Probate  Law  aad  Practice^  note  on  guardian  and  ward.  156. 
163-229. 

As  to  requirement  that  guardian  shall  keep  expenditure 
within  income  of  ward  and  not  encroach  upon  principal,  see 
49  A.   D.   567;   67   A.  D.   224;   75  A.  D.  448. 

As  to  sale  of  property  and  disposition  of  the  proceeds,  see 
Kerr's  Cyc.  C.  C.  P.  If  1777  et  seq.  and  note. 

As  to  support  of  child  from  estate  of  parent  who  dies  without 
providing  for  support  of  child,  see  Kerr'n  Poeket  C.  C  i  205. 

As  to  when  court  can  authorize  encroachment  upon  principal 
for  maintenance  of  ward,  see  49  A.  D.  659. 

§  1771.  MAINTENANCE,  SUPPORT,  AND  EDUCATION  OF 
WARD,  HOW  ENFORCED.  When  a  guardian  has  advanced, 
for  the  necessary  maintenance,  support,  or  education  of  his 
ward,  an  amount  not  disproportionate  to  the  value  of  his 
estate  or  his  condition  of  life,  and  the  same  is  made  to  appear 

1284 


ch.XIV,^rt.IH.]       POWERS  in  partition.  i  1772 

to  the  satisfaction  of  the  court,  by  proper  Touchers  and  proofs, 
the  ^ardian  must  be  allowed  credit  therefor  in  his  settlement. 
Whenever  a  guardian  fails,  neglects,  or  refuses  to  furnish 
suitable  and  necessary  maintenance,  support,  or  education  for 
his  ward,  the  court  may  order  him  to  do  so,  and  enforce  such 
order  by  proper  process.  Whenever  any  third  person,  at  his 
request,  supplies  a  ward  with  such  suitable  and  necessary 
maintenance,  support,  or  education,  and  it  is  shown  to  have 
been  done  after  refusal  or  neglect  of  the  guardian  to  supply 
the  same,  the  court  may  direct  the  guardian  to  pay  therefor 
out  of  the  estate,  and  enforce  such  payment  by  due  process. 

Hlfltoryi    Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

As  to  allowance  for  expenditures  made  for  support  of  minor 
without  order  of  court,  see  41  A.  D.  189. 

As  to  allowance  for  sums  expended  for  maintenance  of  ward 
who  resided  'with  guardian's  family,  see   57  A.   D.   227. 

As  to  allowance  to  parent  for  support  of  child,  see  Kerr's 
Cyc.  C.  C.  §  201  and  note. 

As  to  beneficial  legal  services  rendered  to  minor,  as  noces- 
sariea.  see  briefs  60  L.   129.  61   K   567. 

As  to  maintenance  during  life  of  father,  see  ante   S  1757. 

As  to  powers  and  duties  of  guardians,  see  1  Churc*k*M  Mew 
Probnle  Law  nnd  Practice,  note  on  guardian  and  ward,  15G, 
163-229.  J     ^ 

«  1772.    GUARBIANS,  POWERS  OF,  IK  PARTITION.    The 

guardian  may  join  in  and  assent  to  a  partition  of  the  real  or 
personal  estate  of  the  ward,  wherever  such  assent  may  be 
given  by  any  person;  provided,  that  such  assent  can  only  be 
given  after  the  court  having  jurisdiction  over  said  estate  shall 
grant  an  order  conferring  such  authority,  which  order  shall 
only  be  made  after  a  hearing  in  open  court  upon  the  petition 
of  the  guardian  after  notice  of  at  least  ten  days,  mailed  by  the 
clerlt  of  the  court  to  all  the  known  relatives  of  the  ward  resid- 
ing in  the  county  where  the  proceedings  are  pending.  The 
gvardian  may  also  consent  to  a  partition  of  the  real  or  per- 
sonal estate  of  his  ward  without  action,  and  agree  upon  the 
share  to  be  set  ofT  to  such  ward,  and  may  execute  a  release  in 
behalf  of  his  ward  to  the  owners  of  the  shares,  of  the  parts  to 
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which  they  may  be  respectively  entitled,  upon  obtaining  from 
said  court  having  Jurisdiction  over  said  estate,  authority  to  so 
consent  after  a  hearing  in  open  court  upon  the  petition  of  the 
guardian  after  notice  of  at  least  ten  days,  mailed  by  the  clerk 
of  the  court  to  all  the  known  relatives  of  the  ward  residing  in 
the  county  where  the  proceedings  are  pending. 

HtetoiTt  Enacted  March  11.  1872.  founded  on  If  18,  358  Pro- 
bate Act;  amended  March  27.  1899.  Stats,  and  Amdta.  1899, 
p.    235. 

As  to  appearance  by  gruardlan,  see  Kerr's  Cyc.  G.  C.  P.  $1  373, 
1722  and  notes. 

As  to  assent  to  partition,  see  Kerr's  Cyc.  C.  C.  P.  {  795  and 
note. 

As  to  guardian's  duties  and  powers  in  partition  of  ward's 
property,  see  Kerr's  Cyc.  C.  C.  P.  §|  783,  793-795;  1G75-1685  and 
notes;   also   89   A.  S.   315. 

As  to  powers  and  duties  of  guardians,  see  1  Chnrcli*N  Nrw 
Probate  Law  and  Practice,  note  on  guardian  and  ward,  156. 
163-229. 

§  1778.  6CABDIAN  TO  BETUBN  INTENTOBT  OF  ESTATE 
OF  WABB.  AFFBAISEBS  TO  BE  AFFOINTED.  Every  guar- 
dian must  return  to  the  court  a  verifled  inventory  of  the  estate 
of  his  ward  within  three  months  after  his  appointment.  He 
must  annually  thereafter,  and  at  such  other  times  as  directed 
by  the  court,  render  a  verified  account  of  the  estate  of  his  ward. 
All  the  estate  of  the  ward  described  in  the  first  Inventory  must 
be  appraised  by  appraisers  appointed^  sworn,  and  acting  in  the 
manner  provided  for  regulating  the  settlement  of  the  estates 
of  decedents.  Such  inventory,  with  the  appraisement  of  the 
property  therein  described,  must  be  recorded  by  the  clerk  of 
the  court  in  a  proper  book  kept  in  his  office  for  that  purpose. 

[Like  proceedings  when  olher  property  dlseoTored.]  When- 
ever any  other  property  of  the  estate  of  any  ward  Is  discov- 
ered, not  included  in  the  inventory  of  the  estate  already 
returned,  and  whenever  any  other  property,  has  been  suc- 
ceeded to,  or  acguired  by  any  ward,  or  for  his  benefit,  the  like 
proceedings  must  be  had  for  the  return  and  appraisement 
thereof  as  are  herein  provided  in  relation  to  the  first  inventory 
and  return. 
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History:  Enacted  March  11,  1872,  founded  on  If  19,  854  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt,).  p.  68;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  287,  act  held  unconstitutional,  see  history,  |  5 
ante;  amended  March  23,  1907,  Stats,  and  Amdts.  1907.  p.  944, 
Kerr's  Stats,  and  Amdts.   1906-7,  p.  508. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

109  C.  250.   253,  254.   41   P.   1038   (construed). 

As  to  appraisers,  grenerally,  see  Kerr's  Cye.  C.  C.  P.  I  1441  and 
note. 

As  to  citations,  see  Kerr's  Cyc.  C.  C.  P.  8S  1707-1711  and  notes. 

As  to  inventory  and  appraisement,  see  Kerr's  Cyc.  C.  C.  P. 
S$1443    et   seq.   and   notes. 

As  to  joint  guardians,  see  post  §  1775. 

As  to  powers  and  duties  of  guardians,  see  1  C'liurcli'M  New 
Probate  Law  and  Practice,  note  on  guardian  and  ward,  156, 
163-229. 

As  to  proceedings  against  guardian  who  has  wasted,  mis- 
managed, or  embezzled  estate,  see  Kerr's  Cyc.  C.  C.  P.  §  1801 
and  note. 

As  to  receiving  account  at  chambers,  see  Kerr's  Cyc.  C  C. 
P.   S  166  and  note. 


§1774.    SETTLEMENT  OF  eUASDIANS  (repealed). 

Hlstoryt  Enacted  March  17,  1872,  founded  on  If  35,  870  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  68;  repealed  by  Code  Commission,  Act  March  8,  1901. 
Stats,  and  Amdts.  1900-1,  p.  237,  act  held  unconstitutional,  see 
history,  1 5  ante;  amended  March  18,  1906,  Stats,  and  Amdts. 
1905,  p.  228;  repealed  March  23,  1907,  Stats,  and  Amdts.  1907, 
p.  945,  Kerr's  Stats,  and  Amdts.  1906-7.  p.  509.  See  S  1774  [a] 
and  history. 

See  Kerr's  Cyc.  C.  C.  P.  for  74  pars,  annotation. 

109  C.  250,  254,  41  P.  1033  (applied);  120  C  203.  205,  52  P. 
492  (applied);  121  C.  468.  472,  53  P.  936,  937  (construed);  133 
C.  446.  448,  449,  65  P.  890  (cited);  1.46  C.  73,  75,  79  P.  588  (con- 
strued). 

As  to  accountability  of  paront  for  po.s.S(  ssion  of  property 
of   infant,   see  brief  36   Ij.   87. 

As  to  accounting  with  ward  or  his  legal  representative,  see 
Kerr's  Cyc.  C.  C.   P.   I  1754  and  note. 

As  to  citation  to  render  account,  see  Kerr's  Cyc.  C  C  P. 
I  1773  and  note. 

As    to    criminal    liability    of    guardian    for    embezzlement    of 
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funds  belon^inff  to  estate  of  wavd,  see  Kerr's  Cyc.  Pen.  C.  I  506 
and   note. 

As  to  dealing:a  of  guardian  with  ward,  see  89  A.  S.  302-308. 

As  to  discharge,  see  K«rr*«  Pocket  C.  C.  |  257. 

As  to  investment  which  gruardian  may  make  without  bein^r 
liable  for  loss,  see  32  A.  D.  208;  40  A.  D.  506-518;  97  A.  D.  455. 

As  to  limited  Jurisdiction  of  probate  courts,  see  Kerr*s  Cyc. 
C.  C.  P.   I  1754  and  note  par.   13. 

As  to  metiiods  of  obtalninsr  accounts  of  deceased  gruardians. 
see   8   A.   S.   684. 

As  to  powers  and  duties  of  gruardians,  see  1  Chnrch*N  Kew 
Probate  I^aw  and  Practice,  note  un  guardian  and  ward,  156, 
163-229. 

As  to  provisions  relating  to  accounting  by  executors  and 
administrators  (ante  §1612  et  seq.)  being. applicable,  see  post 
H  1789,    1808   and    notes. 

As  to  relation  of  guardian  and  ward  being  confidential,  s**e 
Kerr*M  Pocket  C.  C.  «  250. 

As  to  relea.se  by  ward  after  majority,  see  Kerr's  Cyc.  C.  C. 
$  256    and    note. 

As  to  release  from  ward  to  guardian  soon  after  termination 
of  relation  or  at  or  before  time  of  settling  accounts  and  deliv- 
ering up  estate,  see  29  A.  D.   89. 

As  to  removal  from  office  for  failure  to  account,  see  post 
S  1801. 

As  to  rule  that  voluntary  statement  between  guardian  and 
ward  is  no  part  of  subsequent  settlement  by  court,  see  8  A.  D. 
682;  46  A.  D.   486. 


§  1774[a].  SETTLEMENTS  OF  GUABDIAXS.  The  guardian 
must  upon  the  expiration  of  a  year  from  the  time  of  his 
appointment  and  as  often  thereafter  as  he  may  be  required, 
present  his  account  to  the  court  for  settlement  and  allowance, 
provided  that  no  final  account  of  the  guardian  of  any  insane 
person,  who  Is  or  has  been  duurlng  such  guardianship  con- 
fined in  a  state  hospital  in  this  state,  shall  be  settled  or  allowed 
unless  notice  of  the  settlement  of  said  account  shall  have 
been  first  given  to  the  secretary  of  the  state  commission  in 
lunacy. 

Hlntory-:  This  section  was  enacted  as  an  amendment  to  the 
original  $  1774  by  changing  a  semicolon  into  a  comma  omitting 
tliree  coniiTia.s  and  introducing  the  words  "the  guardian  of  * 
before  the  words  "any  Insane  person,"  approved  March  16. 
1907,   Stats,  and  Amdts.   1907,  p.   332,   Kerr's  Stats,  and  Amdts. 
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1906-7,  p.  509.  As  noted  above  the  orlgrinal  section  was  re- 
pealed by  chapter  514  of  statute  amendments,  approved  March 
23,  1907:  but  whether  this  repeal  carried  with  It  the  amend- 
ment Is  a  matter  for  the  courts  to  determine  and  for  that 
reason  the  amendment  is  Inserted  and  numbered  f  1774 [a], 
which  was  amended  as  11774  March  13,,  1909,  Stats,  and  Amdts. 
1909.   ch.    206. 

U775.  ALLOWAKCE  OF  ACCOUNTS  OF  JOINT  6UAB- 
DIAN8.  When  an  account  is  rendered  by  two  or  more  joint 
guardians,  the  court  may.  in  its  discretion,  allow  tlie  same 
upon  the  oath  of  any  of  them. 

HiJitoryt  Enacted  March  11,  1872,  founded  on  {$  49,  384  Pro- 
bate Act;  amended  April  15.  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  68. 

1 1776.    EXPENSES  AND  COMPENSATION  OF  GUABDIAN. 

Bvery  guardian  must  be  allowed  the  amount  of  his  reasonable 

expenses  incurred  in  the  execution  of  his  trust,  and  he  must 

also  have  such  compensation  for  his  services  as  the  court  in 

which  his  accounts  are  settled  deems  Just  and  reasonable.    He 

nmst  also  be  allowed  all  reasonable  and  proper  dlsbnrsements, 

made  after  the  legal  termination  of  the  guardianship,  but  while 

that  relation,  by  consent  or  acquiescence  of  the  parties,  still 

subsists  in  fact,  and  before  the  discharge  of  the  guardian  by 

the  court,  and  which  were  made  by  the  consent,  express  or 

implied,  of  the  ward,  and  for  his  benefit  or  the  benefit  of  his 

estate. 

Htiitorys  Enacted  March  11,  1872,  founded  on  $S  47,  382  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats. 
and  Amdts.  1900-1,  p.  237,  act  held  unconstitutional,  see  history. 
f  5  ante;  amended  March  23.  1907,  Stats,  and  Amdts.  1907,  p.  945, 
Kerr's  Stats,  and  Amdts.  1906-7,  9  509. 

^    See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

As  to  allowance  to  guardian  for  counsel  fees,  see  89  A.  S. 
316. 

Aa  to  allowance  to  guardian  for  Improvements  placed  on 
ward's  estate  duringr  his  minority,  see   81   A.  S.   180. 

As  to  powers  and  duties  of  sruardtans,  see  f  Ohnrck*!*  Ne^ 
Probate  Law  and  Pra«tlcet  note  on  guardian  and  ward.  156. 
163-229. 

As  to  reimbursements  for  advancements  for  necessary  main- 
tenance, support,  or  education,  see  Kerr's  Cyc.  C.  C.  P.  I  1771 
and  note. 

1289 


i  1777  CODE  OP  CIVIL  PROCEDURE.        [Pt.lII.TiLXI. 


ARTICLE  IV. 

THE  SALE  OF  PROPERTY  AND  DISPOSITION  OF  THE  PRO- 
CEEDS. 

S  1777.     May   sell  property  in  certain  cases. 

S  1778.     Sale  of  real  estate  to  be  made  upon  order  of  court. 

K  1779.     Application   of  proceeds  of  sales. 

S  1780.     Investment  of  proceeds  of  sales. 

(1781.     Order  for  sale,  how  obtained. 

i  1782.     Notice  to  next  of  kin,  how  given. 

§  1783.     Copy  of  order  to  be  served,  published,  or  consent  filed. 

S  1784.     Hearingr  of  application. 

§  1785.     Who  may  be'  examined  on  such  hearing. 

S  1786.     Costs  to  be  awarded,  to  whom. 

i  1787.     Order  of  sale,  to  specify  what. 

§  1788.     Bond  before   selling:. 

f  1789.     All  proceeding-8  for  sales  of  property  by  graardlans  to 

conform  to  chapter  seven  of  tiite  title. 
S  1789a.  Proceeding's   for   the   completion   of  contracts   for  sale 

of  real  estate  by  sruardlans. 
i  1790.     Limit  of  order  of  sale. 
$  1791.     Conditions  of  sales  of  real  estate  of  minor  heirs.    Bond 

and  mortgage  to  be  given  for  deferred  payments. 
1 1792.     Court  may  order  the  Investment  of  money  of  the  ward. 

§1777.    MAT    SELL    PROPEBTY   IN    CEBTAIK   CASES. 

When  the  income  of  an  estate  under  guardianship  is  insuffi- 
cient to  maintain  the  ward  and  his  family,  or  to  maintain  and 
educate  the  ward  when  a  minor,  his  guardian  may  sell  his  real 
or  personal  estate,  or  mortgage  the  real  estate  for  that  pur- 
pose, upon  obtaining  an  order  therefor. 

History  t  Enacted  March  11,  1872,  founded  on  fS  20,  S56  Pro- 
bate Act;  amended  February  28,  1901,  Stats,  and  Amdts.  1900-1. 
p.    84. 

See  Kerr's  Cyc.  C.  C.  P.  for  43  pars,  annotation. 

83  C.  344,  350,  356,  357,  21  P.  15,  17.  18.  23  P.  814,  316  (con- 
strued with  §1537  ante,  §j  1778,  1781  post);  120  C.  421,  424.  428. 
52  P.  708  (construed);  134  C.  114,  116,  66  P.  187  (applied);  1  C. 
A.  76,  76,  81  P.  668  (construed). 

As  to  alienation  of  homestead  of  insane  person,  see  Kerr's 
Cyc.  C.   C.   §fi  1269a-1269c  and   note. 

As  to  authority  of  guardian  of  non-resident  ward,  .set*  post 
§1  1793.    1794. 
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A8  to  conveyance,  sec  ante  f  1555. 

As  to  conveyances  to  complete  contracts  of  ward,  sec  post 
9  1810. 

As  to  fiTuardian's  authority  not  extending  beyond  Jurisdic- 
tion of  government  tnvestlngr  hlni  with  authority,  see  post 
$  1913. 

As  to  Jurisdiction  of  equity  to  sell  Infant's  real  estate,  sre 
briefs  7  L.  534;  39  L,  393;  45  L.  713. 

As  to  mortj^age  of  ward's  property,  see  ante  |  1578. 

Aji  to  power  of  guardian  to  lease  real  estate  of  ward,  bw 
Kerr's  Cyc  C.  C.  P.  111677,  1579;  also  89  A.  H.  309. 

As  to  power  of  guardian  to  sell  land  of  Incompetent  situ- 
ated In  state  other  than  that  where  Incompetent  rosides  and 
where  court  granting  order  of  sale  Is  located,  see  brief  43 
U    806. 

As  to  power  of  guardian  to  sell  personalty  of  ward  without 
ordef  of  court,  see  1   L.   304. 

As  to  powers  of  guardian  in  partition  proceedings,  see  ante 
i  1772. 

As  to  provisions  relating  to  sales  of  property  belonging  to 
estates  of  deceased  persons  being  applicable,  see  Kerr's  Cyc. 
C.   C.   P.    19  1789,    1808   and   notes. 

Ab  to  remedy  of  ward  for  unauthorized  sale,  see  87  A.  D.  611. 

As  to  sale,  mortgage,  or  lease  of  whole  estate  or  any  part 
thereof,  see  Kerr's  Cyc.  C.  C.  P.  §|  1542,  1578  subd.  4,  1579 
subd.   4. 

As  to  sale  of  land  held  under  contract  for  purchase,  see 
ante  H  1565-1568. 

As  to  sale  of  land  subject  to  mortgage,  see  ante  SS  1569,  1570. 

As  to  sale  of  personal  property,  see  Kerr's  Cyc.  C.  C.  P. 
if  1522-1526  and  notes. 

As  to  sale  of  property  under  guardianship,  and  disposition 
of  proceeds,  see  1  Chareh'n  N«^pr  Probate  Law  and  Practice,  163, 
180-193. 

As  to  sales  of  real  estate,  see  Kerr's  Cyc.  C.  C.  P.  9S  1'>'16 
et  seq.  and  notes. 

As  to  sale  under  testamentary  provisions,  .see  ante  99  1560. 
1561. 

As  to  sale  when  estate  is  insolvent,  see  ante  9  1519. 

As  to  sale  without  order  of  court  being  void,  see  ante  9  1517: 
also  89  A.  S.   312. 

Ab  to  sales  of  mines  and  mining  property,  see  Kerr's  Cyc. 
C.   C.  P.   99  1529-1533  and  notes. 

As  to  similar  provisions  relating  to  estates  of  decedent.s,  see 
ante  99  1516  et  seq.  and  notes. 

Ab  to  validity  of  mortgage  executed  by  guardian  under  order 
of  court  for  purpose  of  raising  money  to  carry  on  trade,  see 
brief   42   L.   257. 

Ab   to  whether  equity   has   Inherent  Jurlsdlctlonp   In   abBene« 
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of  statute,  to  authorize  sale  of  ward's  real  estate,  see  9S  A.  D. 
735.  736;   89  A.  S.  310.  311. 

As  to  whether  title  subsequently  acquired  inures  to  pur- 
chaser at  fiTuardian's  sale,  see  48  A.  D.  335. 

Construction  of  this  and  other  sections. — See  Kerr's  Cyc.  C 
C.  P.  i  1537  and  note;  also  21  P.  15. 

Ward's  title  Is  devested  by  deed,  and  not  by  confirmation 
of   sale.— 97   C.    360,   369.    32   P.    324. 

§1778.    SALE  OF  REAL  ESTATE  TO  BE  MADE   UPON 

OBDER  OF  COUBT.    When  it  appears  to  the  satisfaction  of 

the  court,  upon  the  petition  of  the  guardian,  that  for  the 

benefit  of  his  ward  his  real  estate,  or  some  part  thereof, 

should  be  sold,  and  the  proceeds  thereof  put  out  at  interest, 

or  invested  in  some  productive  stock,  or  in  the  improTement  or 

security  of  any  other  real  estate  of  the  ward,  his  guardian 

may  sell  the  same  for  such  purpose,  upon  obtaining  an  order 

therefor. 

Hifltoryi  Enacted  March  11,  1872,  founded  on  If  21,  3&6  Pro- 
bate Act. 

83  C.  344.  356,  357.  21  P.  15.  17.  18.  23  P.  314  (construed  with 
ante  «§  1537,  1777  and  post  $1781):  120  C.  421.  428.  52  P.  708 
(applied);   1   C.  A.   75.  76.  81   P.   668   (cited). 

See  ante  $  1777  and  note. 

As  to  sale  of  property  under  ^guardianship,  and  disposition 
of  proceeds,  see  1  Charoh*N  New  Probate  Law  and  Practice.  1C3. 
180-193. 

§  1779.    APPLICATION  OF  PBOCEEDS  OF  SALES.    If  the 

estate  is  sold  for  the  purposes  mentioned  in  this  article,  the 

guardian  must  apply  the  proceeds  of  the  sale  to  such  purposes, 

as  far  as  necessary,  and  put  out  the  residue,  if  any,  on  interest, 

or  invest  it  in  the  best  manner  in  his  power,  until  the  capital 

Is  wanted  for  the  maintenance  of  the  ward  and  his  family,  or 

the  education  of  his  children,  or  for  the  education  of  the 

ward  when  a  minor,  in  which  case  the  eapital  may  be  used  for 

that  purpose,  as  far  as  may  be  necessary,  in  like  manner  as  if 

it  had  been  personal  estate  of  the  ward. 

History X  Enacted  March  11,  1872,  founded  on  If  22,  357  Pro- 
hate  Act. 


power  of  gruardian   in  manaflrement  and   investment    of 
lee   ante    |{  1753,    1769   and   notes,   and    post    I  1792   and 


As   to 
estate,    see 
note. 
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As  to  sale  of  property  under  gruardianship,  and  disposition 
of    proceeds,    see    1    Chiurch*!!    New    Probate    Law   and   Practice, 

163,   180-193. 

f  1789.    INTESTMENT  OF  PROCEEDS  OF  SALES.    If  the 

estate  is  sold  for  the  purpose  of  putting  out  or  Investing  the 
proceeds,  the  guardian  must  make  the  investment  according  to 
his  best  Judgment,  or  in  pursuance  of  any  order  that  may  be 
made  by  the  court. 

Hlatoryi  Enacted  March  11,  1872,  founded  on  |§  23,  358  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),   p.    68. 

§  178L  ORDER  FOR  SALE,  HOYf  OBTAIBfED.  To  obtain 
an  order  for  such  sale,  the  guardian  must  present  to  the  court 
In  which  he  was  appointed  guardian  a  verified  petition  there- 
for, setting  forth  the  condition  of  the  estate  of  his  ward,  and 
the  facts  and  circumstances  on  which  the  petition  is  founded, 
tending  to  show  the  necessity  or  expediency  of  a  sale. 

Hlatoryt  Enacted  March  11,  1872,  founded  on  H  24,  359  Pro- 
bate Act;  amended  April  IB,  1880,  Code  Amdts.  1880  <C.  C.  P. 
pt.),  p.   69. 

See  Kerr's  Cyc.  C.  C.  P.  for  21  pars,  annotation. 

83  C.  344,  346.  350,  355,  356.  357,  21  P.  15.  17.  18,  23  P.  314. 
315,  316  (construed  with  $§1537.  1777.  1778  ante  and  1^  180S 
post);  120  C.  421.  424,  52  P.  708  (construed):  1  C.  A.  75,  76. 
77,   81    P.   668    (cited). 

As  to  contents  of  petition  for  order  of  sale.  s<>e  ante  |  151X. 

As  to  defects  in  petition  being  supplied  by  8u])senuent  pro- 
ceedings,   see    {  1518   ante. 

As  to  petition  by  other  than  guardian,  see  Kerr's  Cyc.  C.  C 
P.   fS  1545,  1789.   1808  and  notes. 

As  to  sale  of  property  under  g^uardiunship,  and  disposition 
of  proceeds,  see  1  Churcli*N  New  Probate  Low  and  Practice,  1H3. 
180-193. 

For  construction  of  this  and  other  seetionn.  see  Kerr's  Cyc. 
C.  C.  P.  I  1537  and  note;  also   21  P.   15. 

§  1782.  NOTICE  TO  NEXT  OF  KIN,  HOW  GIVEN.  If  it  ap- 
pear to  the  court,  or  a  Judge  thereof,  from  the  petition,  that  It 
is  necessary  or  would  be  beneficial  to  the  ward  that  the  real 
estate,  or  some  part  of  it,  should  be  sold,  or  that  the  real  and 
personal  estate  should  be  sold,  the  court  must  thereupon  make 
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an  order  directing  tfie  next  of  kin  of  the  ward,  and  all  persons 
interested  in  the  estate,  to  appear  before  the  court,  at  a  time 
and  place  therein  specified,  not  less  than  four  nor  more  than 
eight  weeks  from  the  time  of  making  such  order,  to  show 
cause  why  an  order  should  not  be  granted  for  the  sale  of  such 
estate.  If  it  appear  that  it  is  necessary,  or  would  be  beneficial 
to  the  ward,  to  sell  the  personal  estate,  or  some  part  of  it,  the 
court  must  order  the  sale  to  be  made. 

Hliitoryt  Enacted  March  11,  1872,  founded  on  If  26.  360  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),   p.   69. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

97   C.   360,   863,  32  P.  324,   325    (construed). 

As  to  effect  of  sale  without  sufficient  notice,  sec  81  A.  D.  223. 

As  to  notice,  see  Kerr's  Cyc.  C.  C.  P.  S  1538,  subd.  2  of  {  1578. 
subd.   2  of  i  1579,  fi|  1789,   1808  and  notes. 

As  to  sale  of  property  under  guardianship,  and  disposition 
of  proceeds,  see  1  Cliarcli'a  N«w  Probata  I^aw  and  Praetlve, 
163.    180-193. 

§  1783.  COPY  OF  ORDER  TO  BE  SERYED,  FUBUSHED, 
OR  CONSENT  FILED.   A  copy  of  the  order  must  be  personally 

served  on  the  next  of  kin  of  the  ward,  and  on  all  persons  inter- 
ested in  the  estate,  at  least  fourteen  days  before  the  hearing 
of  the  petition,  or  must  be  published  at  least  once  a  week  for 
three  successive  weeks  in  a  newspaper  printed  in  the  county, 
or  if  there  be  none  printed  in  the  county,  then  in  such  news- 
paper as  may  be  specified  by  the  court  in  the  order.  If  writ- 
ten consent  to  making  the  order  of  sale  is  subscribed  by  all 
persons  interested  therein,  and  the  next  of  kin,  notice  need 
not  be  served  or  published. 

Hlatoryi  Enacted  March  11,  1872,  founded  on  ff|  26,  S61  Pro- 
bate Act:  amended  April  15,  1880,  Code  Amdts.  1880  (C  C  P. 
pt.),  p.  69. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

97  C.  360.  368.  32  P.  324,  325  (applied);  120  C.  421.  425,  52  P. 
708    (applied). 

As  to  sale  of  property  under  gruardianship,  and  disposition 
of  proceeds,  see  1  Church's  New  Probate  Law  and  Practlee. 
163.   180-193. 

Service  of  notice. — See  Kerr's  Cyc.  C.  C.  P.  IS  1539,  1578  subd. 
3,  1579  subd.   3,   SS  1789,  1808  and   notes. 
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1 1784.  HEARING  OF  APPLICATION.  The  court,  at  the 
time  and  place  appointed  in  the  order,  or  such  other  time  to 
which  the  hearing  is  postponed,  upon  proof  of  the  service  or 
publication  of  the  order,  must  hear  and  examine  the  proofs 
and  allegations  of  the  petitioner,  and  of  the  next  of  kin,  and  of 
all  other  persons  interested  in  the  estate  who  oppose  the  appli- 
cation. 

History:  Enacted  March  11,  1872,  founded  on  SS  27,  362  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),   p.    69. 

97  C.  360,  363,  32  P.  324,  325    (applied). 

As  to  sale  of  property  under  guardianship,  and  disposition 
of   proceeds,    see    1    Clmrek's   Bfevr   Probate   Ijaw   and   Praetfce. 

163,   180-198. 

As  to  similar  provision  relating  to  estates  of  decedents,  see 
Kerr's  Cyc.  C.  C.  P.  181540,  1578  subd.  4,  1579  subd.  4,  1789. 
1808  and  notes. 

§  178&    WHO  MAT  BE  EXAMINED  ON  SUCH  HEABINe. 

On  the  hearing,  the  guardian  may  be  examined  on  oath,  and 
witnesses  may  be  produced  and  examined  by  either  party,  and 
process  to  compel  their  attendance,  and  testimony  may  be 
issued  by  the  court,  in  the  same  manner  and  with  like  effect 
as  in  other  cases  provided  for  in  this  title. 

HIatorrt  Enacted  March  11,  1872,  founded  on  SI  28,  363  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.).   p.   69. 

As  to  compelling:  witnesses  to  attend  and  testify,  see  Kerr's 
Cyc.  C.  C.  P.  if  1305,  1985  et  seq.  and  notes. 

As  to  examination  of  witnesst^s,  see  Kerr's  Cyc.  C.  C  P. 
|§  2042   et   seq.   and    notes. 

As  to  production  of  witnesses,  see  Kerr's  Cyc.  C.  C.  P. 
SI  1986-1997  and   notes. 

As  to  sale  of  property  under  guardianship,  and  disposition 
of  proceeds,  see  1  Chiireh*ii  New  Probate  Law  and  Practice,  16.3, 
180-193. 

As  to  similar  provisions  relating  to  estates  of  decedents, 
see  Kerr's  Cyc.  C.  C.  P.  IS  1541,  1578  subd.  4,  1579  subd.  4,  1789, 
1808  and  notes. 

§1786.  COSTS  TO  BE  AWABDED,  TO  WHOM.  If  any  per- 
son  appears  and  objects  to  the  granting  of  any  order  prayed 
for  under  the  provisions  of  this  article,  and  it  appears  to  the 
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court  that  either  the  petition  or  the  objeotion  thereto  is  sus- 
tained, the  court  may,  in  granting  or  refusing  the  order, 
award  costs  to  the  party  prevailing,  and  enforce  the  payment 
thereof. 

HlMtoryi  Enacted  March  11,  1872,  founded  on  ||  29,  364  Pro- 
bate  Act. 

S  1787.  ORDER  OF  SALE,  TO  SPECIFY  WHAT.  If,  after 
a  full  examination,  it  appears  necessary,  or  for  the  benefit  of 
the  ward,  that  his  real  estate,  or  some  part  thereof  should  be 
sold,  the  court  may  grant  an  order  therefor,  specifying  therein 
the  causes  or  reasons  why  the  sale  is  necessary  or  beneficial, 
and  may,  if  the  same  has  been  prayed  for  in  the  petition, 
order  such  sale  to  be  made  either  at  public  or  private  sale. 

HlMtoryt  Enacted  March  11.  1872.  founded  on  ||  30,  365  Pro- 
bate  Act. 

St'e  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

As  to  description  of  lands,  see  ante  {  1544. 

As  to  enforcing  order  of  sales,  see  ante  §  1644. 

As  to  entry  of  order  as  decree,  set*  poat  f  1808. 

As  to  sale  of  property  under  guardianship,  and  disposition 
of  proceeds,  see  1  Chnrch*»  New  Probate  Imm%-  nnd  Prnctloe,  1B3. 
180-193. 

As  to  similar  provisions  relatlngr  to  estates  of  decedents,  see 
Kerr's  Cyc.  C.  C.  P.  II  1543.  1578  subd.  4.  1579  subd.  4.  1789. 
18<»8  und  notes. 

As  to  specifying  terms  of  sale,  see  ante  I  1544. 

As  to  terms  of  sale,  see  Kerr's  Cyc.  C.  C.  P.  $  1791  and  note. 

^  1788.  BOND  B£FOK£  SELLING.  Every  guardian  author- 
ized to  sell  real  estate,  must,  before  the  sale,  giye  bond  to  the 
ward,  with  sufficient  surety,  to  be  approved  by  the  court,  or  a 
judge  thereof,  with  condition  to  sell  the  same  in  the  manner, 
and  to  account  for  the  proceeds  of  the  sale  as  provided  for  in 
this  chapter  and  chapter  seven  of  this  title. 

HiMtoryt  Enacted  March  11,  1872,  founded  on  1131,  366  Pro- 
hate  Act:  amended  April   15,  1880,  Code  Amdts.   1880   (C.  C.   P. 

pt.),    p.    69. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
a?,  C.  344,  357,  21  P.  15,  18,  23  P.  314   (construed). 
Ah   to  bond   on  sale  of  realty,   see   Kerr's  Cyc.  C.   C.   P.   |  1389 
and  note. 
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As  to  failure  to  give  additional  bond,  see  61   A.  D.  233. 

As  to  sreneral  bond,  see  Kcrr'8  C.  C.  P.  §  1754  and  note. 

Ab  to  requiring  additional  bond  on  sale  of  land,  eee  33  L.  761. 

As  to  sale  of  property  under  guardianship,  and  diB(>ositlon 
of  proceeds,  see  1  Clmrch'M  New  Probate  I^aw  and  Fraetler, 
163,    130-193. 

As  to  similar  provisions  relating  to  executors  and  adnitnis> 
trators,  see  Kerr's  Cyc.  C.  C.  P.  $§  1389  et  seq.  and  notes. 

S  1789.  ALL  PROCEEDINGS  FOR  SALES  OF  PROPERTY 
BY  GUARDIANS  TO  CONFORM  TO  CHAPTER  SETEN  OF 
THIS  TITLE.  All  the  proceedings  under  petition  of  guardians 
for  sales  of  property  of  their  wards,  giving  notice  and  the 
hearing  of  such  petitions,  granting  or  refusing  the  order  of 
sale,  directing  the  sale  to  he  made  at  public  or  private  sale, 
reselling  the  same  property,  return  of  sale  and  application  for 
confirmation  thereof,  notice  and  hearing  of  such  application, 
making  orders  rejecting  or  confirming  sales  and  reports  of 
sales,  ordering  and  making  conveyances  of  property  sold, 
accounting  and  the  settlement  of  accounts,  must  be  had  and 
made  as  required  by  the  provisions  of  this  title  concerning 
estates  of  decedents,  unless  otherwise  specially  provided  in 
this  chapter. 

Hliitoryi  Enacted  March  11,  1872,  founded  on  H  32,  867  Pro- 
bate  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

52  C.  636.  637  (cited);  55  C.  137,  142  (construed  with  §1738 
ant«);  83  C.  344,  356,  21  P.  16,  17,  23  P.  814  (applied):  109  C. 
250.  254.  41  P.  1033  (applied):  115  C.  203.  205.  46  P.  1057.  1058 
(applied):  120  C.  421,  425,  52  P.  708  (cited):  133  C.  XIX,  66  P. 
14,  15  (executor  of  will  of  deceased  incompetent  lias  right  to 
contest  final  account  of  such  Incompetent);  150  C.  458.  460,  461. 
89  P.  327  (settlenckent  of  guardian's  account,  by  what  law 
governed). 

As   to  account  of  sale,  see  ante  §  1575. 

As  to  accounting  and  settlement  of  accounts,  see  Kerr's  Cyc. 
C.  C.  P.  If  1«12  et  seq.  and  notes. 

As  to  collateral  attack  on  account  of  improper  appraisement, 
see  Kerr's  Cyc.  C.  C.  P.  §  1777  and  note  par.  10. 

As  to  confirmation  of  sale,  see  Kerr's  Cyc.  C.  C.  P.  §§  1550, 
1554,   1556   and   notes. 

As  to  cross-references  on  subjects  specially  providt^d  for  in 
this  chapter,  see  Kerr's  Cyc.  C.  C.  P.  notes  under  particular  sec- 
tions of  this  chapter. 
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As  to  execution  of  conveyance,  se  ante  {  1656. 

As  to  guardian's  duty  In  reportlngr  sale,  see  H  1562.  1353 
ante;  also  brief  57  L.  576. 

As  to  Increased  bid  at  hearing"  on  return  of  sale,  soe  ante 
I  1552. 

As  to  liability  of  guardian  for  neglect  or  misconduct  In  pro- 
ceedings, see  Kerr's  Cyc.  C.  C.  P.   {§  1571,  1672,  1575  and  notes. 

As  to  notice  of  sale,  see  ante  If  1547-1549. 

As  to  place  of  sale,  see  ante  |  1548. 

As  to  postponement  of  sale,  see  ante  f§  1557,  1558. 

A.S   to  private  sales,  see  ante   SS  1544,   1549.   1550. 

As  to  purchase  by  guardian  from  mortgagee  after  foreclos- 
ure, see  brief  63  L.  884. 

As  to  recording  certified  copy  of  order  confirming  sale,  see 
ante   |  1554. 

As  to  requirement  that  the  bid  shall  equal  ninety  per  cent 
of  appraised  value,   sec  ante   §  1550. 

As  to  resale,   see  ante   Sf  1552,   1554. 

As  to  sale  at  public  auction,  see  ante  f§  1544,  1547.   1548. 

As  to  sale  in   subdivisions,  see  ante   S  1544. 

As  to  settlement  of  accounts  after  letters  revoked,  see  Kerr's 
Cyc.  C.  C.   P.  fi  1629  and   note. 

As  to  sale  of  property  under  guardianship,  and  disposition 
of  proceeds,  see  1  Churcta'a  New  Probnte  Law  and  Practice. 
168,    180-198. 

As  to  whether  guardian  of  minor  may  legally  buy  at  his 
own    sale,  see   brief   57   Ij.    578. 

Purchase  by  gtiardlan — as  to  being  prohibited,  see  Kerr's 
Cyc.  C.  C.  P.  I  1576  ante. 

§178911.  PBOCEEDINGS  FOB  TH£  COHPLETIOir  OF 
CONTBACTS  FOB  SALE  OF  BEAL  ESTATE  BT  eUAB- 
DIANS*  All  proceedings  for  the  completion  of  contracts  for 
the  sale  of  real  estate  by  guardians  must  be  had  and  made  as 
required  by  the  provisions  of  this  title  concerning  the  con- 
veyance of  real  estate  by  executors  and  administrators  under 
sections  fifteen  hundred  and  nlnets^-seven  to  sixteen  hundred 
and  seven  inclusive,  of  this  code,  and  said  sections  are  hereby 
made  applicable  to  conveyances  by  guardians  as  provided  by 
section  eighteen  hundred  and  ten  a. 

[Bepeallng  clause*]  Sec.  2.  All  acts  and  parts  of  acts  In- 
consistent with  this  act  are  hereby  repealed. 

Htotorri     Enacted    April    19,    1909.    Stats,    and    AmdtB.    1909, 

oh.    652. 
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S171NK  LIMIT  OF  ORDER  OF  SALE.  No  order  of  sale 
granted  in  pursuance  of  this  article  continues  in  force  more 
than  one  year  after  granting  the  same,  without  a  sale  being 
had. 

History t  Enacted  March  11,  1872,  founded  on  S8  33,  368  Pro- 
bate Act. 

11791.  CONDITIONS  OF  SALES  OF  REAL  ESTATE  OF 
MINOR  HEIRS.  BOND  AND  MORTGAGE  TO  BE  GIVEN  FOR 
DEFERRED  PAYMENTS.  All  sales  of  real  estate  of  wards 
must  be  for  cash,  or  for  part  cash  and  part  deferred  payments, 
the  credit  in  no  case  to  exceed  three  years  from  date  of  sale, 
as  in  the  discretion  of  the  court  is  most  beneficial  to  the  ward. 
Guardians  making  sales  must  demand  and  receive  from  the 
purchasers,  in  case  of  deferred  payments,  notes,  and  a  mort- 
gage on  the  real  estate  sold,  with  such  additional  security  as 
the  court  deems  necessary  and  sufficient  to  secure  the  prompt 
payment  of  the  amounts  so  deferred,  and  the  interest  thereon. 

HIatoiTs  Enacted  March  11,  1872,  founded  on  H  50,  385  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),   p.   70. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

120  C.  421,  425.  52  P.  708    (cited). 

As  to  sale  of  property  under  guardianship,  and  disposition  of 
proceeds,  see  1  Church's  Nevr  Probate  Lafv  and  Praetlccy  163, 
180-193. 

As  to  similar  provisions  relatlngr  to  estate  of  decedents,  see 
ante  9  1551. 

As  to  terms  specified  in  order  of  sale,  see  Kerr's  Cyc.  C.  C 
P.  1 1787  and  note. 

S1792.  COUBT  MAT  OBDEB  THE  IXTESTMENT  OF 
MONET  OF  THE  WABD.  The  court,  on  the  application  of  a 
guardian,  or  any  person  interested  in  the  estate  of  any  ward, 
after  such  notice  to  persons  interested  therein  as  the  court 
shall  direct,  may  authorize  and  require  the  guardian  to  invest 
the  proceeds  of  sales,  and  any  other  of  his  ward's  money  in  his 
hands,  in  real  estate,  or  in  any  other  manner  most  to  the 
interest  of  all  concerned  therein,  and  the  court  may  make  such 
other  orders  and  give  such  directions  as  are  needful  for  the 
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management,  investment,  and  dlBposition  of  the  estate  and 
eCFects  as  circumstances  require. 

Htotoryt  Enacted  March  11.  1872.  founded  on  SI  36,  S71  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),    p.    70. 

See   Kerr's  Cyc.  C.  C.  P.  for  4   pars,  annotation. 

55  C.  137.  141  (construed):  117  C.  640.  646.  59  A.  S.  221.  223, 
49  P.  983  (construed  with  $  1753  ante):  121  C.  468.  472.  5S  P.  936 
(cited);  133  C.  387.  389.  390,  65  P.  877   (construed). 

As  to  direction  of  gruardian  by  court,  see  Kerr'w  Pocket  C.  C. 
«  251. 

As  to  Investments  and  loans  of  ward's  funds  by  guardian, 
see  89  A.  S.   292-298;   1  L.  305. 

As  to  ri^ht  of  g^uardlan  to  care  and  managrement  of  estate, 
see  Kerr's  Cyc.  C.  C.  P.   §1753  and  note. 

As  to  sale  of  property  under  eruardlanship.  and  disposition 
of  proc(>edB.  see  1  rhurch'n  New  Probate  Law  and  Pmrtlcv.  163. 
180-193. 
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ARTICLE  V. 

non-resident  guardians  and  ward. 

I  1793.  Guardians  of  non-resident  persons. 

I  1794.  Powers  and  duties  of  g-uardlans  appointed  under  pre- 

cedingr  section. 

y  1795.  Such  gruardlans  to  give  bonds. 

f  1796.  To   what  ^uardiansJiip   shall   extend. 

S  1797.  Removal    of  non-resident   ward's  property. 

S  1798.  Proceedings  on  such   removal. 

f  1799.  Dlschargre   of  person   In    possession. 

§  17M.    GUARDIANS  OF  NON-BESIDEKT  PERSONS.    The 

superior  court  may  appoint  a  guardian  of  the  person  and 
estate,  or  either,  of  a  minor,  insane  or  incompetent  person, 
who  has  no  guardian  within  the  state,  legally  appointed  by 
will,  deed  or  otherwise,  and  who  resides  without  the  state  and 
has  estate  within  the  county  or,  who,  though  not  having  such 
estate,  is  within  the  county,  upon  petition  of  any  friend  of 
such  person  or  any  one  interested  in  his  estate,  in  expectancy 
or  otherwise.  Before  making  snch  appointment,  the  court 
must  cause  notice  to  be  given  to  all  persons  interested,  in 
such  manner  as  such  court  deems  reasonable. 

Hlatoryi  Enacted  March  11,  1872,  founded  on  H  43,  378  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (G.  C.  P. 
pt.).  p.  70;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1.  p.  237,  act  held  unconstitutional,  see  history, 
f  5  ante:  amended  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  945, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  509. 

67  C.  93,  7  P.  196   (erroneously  cited  for  ft  1739  C.  C). 

As  to  appearance  by  gruardian,  see  Kerr's  Cyc.  C.  C.  P.  1)1  372, 
373.    1722.    1759,    1769   and   notes. 

As  to  appointment  of  guardian  and  Issuance  of  letters  of 
SXiardinshlp  at  chambers,  see  Kerr's  Cyc.  C.  C.  P.  I  166  and 
note. 

As  to  authority  of  foreign  guardian,  see  Kerr's  Cyc.  C.  C 
P.   fl  1777,   1913  and  notes. 

As  to  non-resident  gruardlans  and  wards,  see  1  Cli«reh*« 
IVew  Probate  I^aw  and  Practice,  156.   196-198. 

As  to  notice,  sec  Kerr's  Cyc.  C.  C.  P.  $  1747  and  note. 

1301 


f S  1794,  1795  CODE  OF  CIVIL  PROCEDURE.       [Pt.m.Tit.XI. 

§1794.  POWERS  AND  DUTIES  OF  GUARDIANS  AP. 
POINTED  UNDER  PRECEDING  SECTION.  Every  guardian, 
appointed  under  the  preceding  section,  has  the  same  powers 
and  performs  the  same  duties,  with  respect  to  the  estate  of 
the  ward  found  within  this  state,  and  with  respect  to  the 
person  of  the  ward,  if  he  shall  come  to  reside  therein,  as  are 
prescribed  with  respect  to  any  other  guardian  appointed 
under  this  chapter. 

History t  Enacted  March  11,  1872,  founded  on  If  44,  869  Pro- 
bate Act. 

As  to  custody  of  person  and  management  of  estate  of  ward, 
see  IS  1753.  1765,  1792  and  notes. 

As  to  non-resident  g'uardlans  and  wards,  soe  1  Cliureh*a  T^>w 
Probate  Law  and  Practice,  156,   196-198. 

As  to  power  and  authority  of  foreign  guardians,  see  10  A.  D. 
343;  23  A.  D.  572;  76  A.  D.  669;  95  A.  D.  666-670;  98  A.  D. 
734:    89   A.   S.    271,    273. 

As  to  powers  and  duties  of  guardians,  see  Kerr's  Cyc.  C.  C. 
P.    IS  1768-1776   and   notes. 

As  to  powers  of  testamentary  guardians,  see  Kerr's  Cyc.  C. 
C.   P.    S  1758   and   note. 

As  to  right  of  foreign  guardian  to  custody  of  ward,  see  89 
A.    S.    274. 

As  to  sales  of  ward's  property,  see  'Kerr's  Cyc.  C.  C.  P. 
1777-1792  and  notes. 

§179l».  SUCH  GUABDIANS  TO  GIYE  BOICBS.  Every  guar- 
dian  must  give  bond  to  the  ward,  in  the  manner  and  with  the 
like  conditions  as  hereinbefore  provided  for  other  guardians, 
except  that  the  provisions  respecting  the  inventory,  the  dis- 
posal of  the  estate  and  effects,  and  the  account  to  be  rendered 
by  the  guardian,  must  be  confined  to  such  estate  and  effects  as 
come  to  his  hands  in  this  state. 

Hlatoryi  Enacted  March  11,  1872,  founded  on  ||  46,  380  Pro- 
bate Act. 

As  to  bond,  see  Kerr's  Cyc.  C.  C.  P.  |§  1764-1756  and  notes. 

As  to  non-resident  guardians  and  wards,  see  1  Church's  Xew 
Probate  Law  and  Practice,  156,   196-198. 

As  to  requirement  of  bond  from  foreign  and  ancillary  guard- 
ians,  see  33  Lt.   760. 
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§1796.    TO    WHAT    GUARDIAIfSllIP    SHAUi    EXTEND. 

The  guardlanBbip  which  la  first  lawfully  granted  of  any  person 
residing  without  this  state  extends  to  all  the  estate  of  the 
ward  within  this  state,  and  excludes  the  Jurisdiction  of  the 
court  of  every  other  county. 

HIatorri  Enacted  March  11,  1872,  founded  on  t{  46,  881  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C«  P. 
pt.).  p.   70. 

As  to  Jurisdiction  over  foreign  guardians,   s<^e   6   A.  H.   181. 
As  to  non-resident  guardians  and  wards,  see  1  Cliarch*M  New 
Probate  Law  and  Practice,  156.  196-198. 

§1797.    BEMOYAL   OF   ^ON-B£SID£NT   WABD'S  PBOP- 

EBTT.  When  the  guardian  and  ward  are  both  non-residents, 
and  the  ward  is  entitled  to  property  in  this  state,  which  may 
be  removed  to  another  state  or  foreign  country  without  con- 
flict witli  any  restriction  or  limitation  thereupon,  or  impairing 
the  right  of  the  ward  thereto,  such  proi>erty  may  be  removed 
to  the  state  or  foreign  country  of  the  residence  of  the  ward, 
upon  the  application  of  the  guardian  to  the  supericH:  court  of 
the  county  in  which  the  estate  of  the  ward,  or  the  principal 
part  thereof,  is  situated. 

Hl«t«rri  Bnacted  March  11,  1872,  founded  on  i|  1,  S86  Pro- 
bate Act;  amended  April  15.  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),   p.    70. 

As  to  non-resident  guardians  and  wards,  see  t  Chureh'N  Nen* 
Probate  Law  and  Pra<rtlce,   156,   196-198. 

As  to  transmitting  property  to  foreigrn  guardian,  stn*  89  A.  H. 
274,   276. 

§  1798.  PBOCEEDIKGS  05  SUCH  BEMOTAL.  The  appli- 
cation must  be  made  upon  ten  days'  notice  to  the  resident 
executor,  administrator,  or  guardian,  if  there  be  such,  and 
upon  such  application  the  non-resident  guardian  must  pro- 
duce and  file  a  certificate,  under  the  hand  of  the  clerk  and 
seal  of  the  court,  from  which  his  appointment  was  derived, 
showing: 

1.  A  transcript  of  the  record  of  his  appointment. 

2.  That  he  has  entered  upon  the  discharge  of  his  duties. 

1303 


I  1799  CODE  OP  CIVIL  PROCEDURE.        [Pt.ITI.Tit.XI. 

3.  That  he  is  entitled,  by  the  laws  of  the  state,  of  his  appoint- 
ment to  the  possession  of  the  estate  of  the  ward;  or,  mast 
produce  and  file  a  certificate,  under  the  hand  and  seal  of  the 
clerk  of  the  court  having  jurisdiction  in  the  country  of  his 
residence,  of  the  estates  of  persons  under  guardianship,  or  of 
the  highest  court  of  such  country,  attested  by  a  minister, 
consul,  or  vice-consul  of  the  United  States,  resident  in  such 
country,  that,  by  the  laws  of  such  country,  the  applicant  is 
entitled  to  the  custody  of  the  estate  of  his  ward,  without  the 
appointment  of  any  court.  Upon  such  application,  unless 
good  cause  to  the  contrary  is  shown,  the  court  must  make  an 
order  granting  to  such  guardian  leare  to  take  and  r^nOTe  the 
property  of  his  ward  to  the  state  or  place  of  his  residence, 
which  Is  authority  to  him  to  sue  for  and  receive  the  same  in 
his  own  name,  for  the  use  and  benefit  of  his  ward. 

History t  Enacted  March  11.  1872,  founded  on  S§  2.  387  Pro- 
bate Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  378; 
April   15.   1880.  Code  Amdts.   1880   (C.  C.   P.  pt.),  p.   71. 

^  179».  DISCHARGE  OP  PERSON  IN  POSSESSION.  Such 
order  is  a  discharge  of  the  executor,  administrator,  local  guar- 
dian, or  other  person  in  whose  possession  the  property  may  be 
at  the  time  the  order  is  made,  on  filing  with  the  clerk  of  the 
court  a  receipt  therefor  of  a  foreign  guardian  of  such  absent 
ward,  and  transmitting  a  duplicate  receipt,  or  a  certified  copy 
of  such  receipt,  to  the  court  from  which  such  non-resident 
guardian  received  his  appointment. 

HiMtonrt  Enacted  March  11,  1872,  founded  on  il  3.  388  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt).  p.  71;  March  8.  1895,  Stats,  and  Amdts.  1895.  p.  28. 
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ARTICLE  VI. 
GENERAL  AND  MISCELLANEOUS  PROVISIONS. 

fi  1800.     Examination  of  persons  suspected  of  defraudlngr  wards 

or  concealing  property. 
S  1801.     Removal    and    reslgrnatlon    of    g^uardian,    and    surrender 

of  estate. 
i  1802.     Guardianship,  how  terminated. 
S  1803.     New  bond,   when   required. 
I  1804^     Guardian's  bond  to  be  filed.     Action  on. 
S  1805.     Limitation  of  actions  on  gruardian's  bond. 
fi  1806.     Limitation  of  actions  for  the  recovery  of  property  sold. 
I  1807.     More  than  one  person  may  be  appointed. 
I  1808.     Order  appointing:  gruardian,  how  entered. 
S  1809.     Provisions  of  section  ten  hundred  and  flfty-seven  apply 

to  gruardlans. 
f  1810.     Guardian   of  incompetent;  duty  concerning:  contract  by 

ward. 

{18M.  EXAMINATIOIf  OF  PEB801CS  SUSPECTED  OF 
DEFRAUDINO  WARDS  OB  CONCEALIHO  PROPERTY.  Upon 
complaint  made  by  any  guardian,  ward,  creditor,  or  otber 
person  interested  in  tlie  estate,  or  having  a  prospective  inter- 
est therein  as  heir  or  otherwise,  against  any  one  snspected  of 
having  concealed,  embezzled,  smuggled,  or  fraudulently  dis- 
posed of,  any  of  the  money,  goods,  or  effects,  or  an  instrument 
in  writing  belonging  to  the  ward  or  to  his  estate,  the  superior 
court  may  cite  such  suspected  person  to  appear  before  such 
court,  and  may  examine  and  proceed  against  him  on  such 
charge  in  the  manner  provided  in  this  title  with  respect  to 
persons  suspected  of  and  charged  with  concealing,  embezzling, 
smuggling,  or  fraudulently  disposing  of  the  effects  of  a  dece- 
dent. 

HlMtoryi  Knacted  March  11,  1872,  founded  on  8142,  377  Pro- 
bate Act:  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  71:  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  237.  act  held  unconstitutional,  see  history,  I  5 
ante:  amended  March  23.  1907.  Stats,  and  Amdt.«?.  1907.  p.  945, 
Kerr's  Stats,  and   Amdts.   1906-7.  p.   510. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 
94    C.    347,    349,    29    P.    869    (construed):    133    C.    131,    136.    66    P. 
315    (cited). 
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As  to  citations,  see  ante  §{  1707-1711. 

As  to  embezzlement  of  property  of  estate,  see  Kerr's  Cyc. 
C.  C.  P.  Si  1458  et  seq.  and  notes. 

As  to  guardian  and  ward,  sec  1  Church's  New  Probate  Law 
and  Practice,   156,    163-229. 

As  to  minors  and  their  custody,  guardians,  commitment,  and 
habeas  corpus,  see  also  1  Charck'a  Ne^r  Probate  Law  aad 
Praettce,  76,   85-98. 

As  to  similar  provisions  relating:  to  estates  of  decedents,  see 
ante   SS  1458-1461. 

§1801.  BEMOYAL  AKD  BESI6NATI0N  OF  OUARDIAH, 
AITD  SURBENDEB  OF  ESTATE.  When  a  guardian,  appointed 
either  by  the  testator  or  a  court,  becomes  insane  or  otherwise 
incapable  of  discharging  his  trust  or  unsuitable  therefor,  or 
has  wasted  or  mismanaged  the  estate,  or  failed  for  thirty  days 
to  render  an  account  or  make  a  return,  the  superior  court  may, 
upon  such  notice  to  the  guardian  as  the  court  may  require, 
remove  him  and  compel  him  to  surrender  the  estate  of  the 
ward  to  the  person  found  to  be  lawfully  entitled  thereto.  Et- 
ery  gnardlan  may  resign  when  it  appeara  proper  to  allow  the 
same;  and  upon  the  resignation  or  removal  of  a  guardian,  as 
herein  provided,  the  court  may  appoint  another  in  the  place 
of  the  guardian  who  resigned  or  was  removed. 

History  I  Enacted  March  11,  1872,  founded  on  f{  87,  872  Pro- 
bate Act;  amended  ^prll  15,  1880,  Code  Amdts.  1880  (C.  C  P. 
pL),  p.  71, 

Ree  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation. 

66  C.  240,  241,  242,  5  P.  219,  220  (applied):  66  C.  241.  343. 
5  P.  220  (cited);  74  C.  421,  425,  16  P.  229,  230  (cited);  128  C. 
214,  218.  60  P.  762  (applied);  143  C.  221,  229,  77  P.  65  (con- 
.strued). 

As  to  appointment  of  receiver  over  estates  of  infants  and 
lunatics,   see   72   A.  S.   71. 

As  to  causes  for  removal,  see  Kerr's  Cyc.  C.  C.  S  253  and 
note- 
As  to  guardian  and  ward,  see  1  Church's  New  Prohate  Law 
and  Practice,  156,   163-229. 

As  to  measure  of  damages  for  wrongrful  holUinff  over  by 
»?uardlan.  see  Kerr*s  Pocket  C.  C.  {3335. 

As  to  minors  and  their  custody,  g'uardians,  commitment,  and 
habeas  corpus,  see  also  1  Church**  New  Prohate  I^a^r  and  Prac- 
tice.  75,  85-98. 
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As  to  power  of  judge  at  chambers  to  remove  guardian,  see 
ante  I  166. 

As  to  removal  of  guardians,  see  Kerr's  Cyc  C.  C.  I  253  and 
note;  also  Kerr's  Cyc.  C.  C.  P.  SS  1400,  1401.  1427.  1436-1440. 
1450,   1721  and   notes;   29  A.  D.  715;   98  A.   D.   734. 

As  to  removal  of  guardians  at  common  law,  see  Kerr's  Cyc. 

C.  C.  P.  S  1747  and  note  pars.   20,  29. 
As   to   resignation,   see   ante   S  1427. 

As  to  termination  of  guardianship,  see  Kerr'.s  Cyc.  C.  C.  P. 
i  1753   and   note. 

If  1908.  GUARDIANSHIP,  HOW  TEBMINATED.  The  xnar- 
rlage  of  a  minor  ward  terminates  tbe  guardianship  of  the 
person  of  such  ward,  but  not  the  estate;  and  the  guardian  of 
an  Insane  or  other  person  may  be  discharged  by  the  court, 
when  it  appears  on  the  application  of  the  ward  or  otherwise, 
that  the  guardianship  Is  no  longer  necessary. 

HIstoryt  Enacted  March  11,  1872,  founded  on  H  38,  373  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  72. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

143  C.  221.   229,  77   P.   65    (construed). 

As  to  effect  of  marriage  of  ward  on  guardiaiiHliip,   s«'e   29   A. 

D.  716. 

As  to  guardian  and  ward,  see  1  Churoh*a  New  Prtibnte  l<nw 
and   Praetlce,    156.    163-229. 

As  to  minors  and  their  custody,  guardians,  commitment,  and 
habeas  corpus,  see  1  Chureh*fl  New  Probate  La«r  and  Practice, 
75.   85-98. 

As  to  suspension  of  power  of  guardian,  .see  Kerr*ii  Pocket 
C.  C.   i  255. 

As  to  termination  of  guardianship,  s^e  Kerr's  Cyc.  C.  C.  P. 
f  1753  and  note. 

S  ism.  KEW  BOND,  WHEN  BEQCIBED.  The  court  may 
require  a  new  bond  to  be  given  by  a  guardian  whenever  such 
court  deems  it  necessary,  and  may  discharge  the  existing 
sureties  from  further  liability,  after  due  notice  given  as  such 
court  may  direct,  when  it  shall  appear  that  no  injury  can 
result  therefrom  to  those  Interested  in  the  estate. 

Hlatoryi  Einacted  March  11,  1872,  founded  on  If  39,  374  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  <C.  G.  P. 
pt.),  p.  72. 
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As  to  gruardian  and  ward,  see  1  CkDrch'M  New  Probate  Lavr 
and    Practice,   156.    163-229. 

As  to  minors  and  their  custody,  gruardlans.  commitment,  and 
habeas  corpus.  se<>   1    C;hureh*N  New  Probate   l^aw  Had  Practice. 

75,    85-98. 

As  to  new  bond,  see  Kerr's  Cyc.  C.  C.  P.  S  1754  and  note 
par.   8. 

§  1804.    GUARDIAN'S  BOTCD  TO  BE  FILED.    ACTION  ON. 

Every  bond  given  by  a  guardian  must-  be  filed  and  preserved 
in  the  office  of  the  clerk  of  the  superior  court  of  the  oounty, 
and  in  case  of  a  breach  of  a  condition  thereof,  may  be  prose- 
cuted for  the  use  and  benefit  of  the  ward,  or  of  any  person 
interested  in  the  estate. 

Hiatoryx  Enacted  Marcli  11,  1872.  founded  on  H  40,  375  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  72. 

As  to  bond,  see  Kerr's  Cyc.  C.  C.  P.  §$1754.  1756,  1788  and 
notes. 

Same — Action  on  by  person  beneficially  interested,  see  Knrr*? 
Cyc.  C.  C.   P.   (  367  and  note. 

Ah  to  guardian  and  ward,  sec  1  riiurch*N  New  Probate  Law 
and  Practice,  156,   163-229. 

As  to  minors  and  their  custody,  guardians,  commitment,  and 
habeas  corpus,  see  1  niurcb*i«  New  Probate  I>aw  and  Prar- 
tice,  75.   85-98. 

§1805.    LIMITATION     OF    ACTIONS    ON     GUAJEtDIAN'S 

BOND.    No  action  can  be  maintained  against  the  sureties  on 

any  bond  given  hy  a  guardian,  unless  it  be  commenced  within 

three  years  from  the  discharge  or  removal  of  the  guardian; 

but  if  at  the  time  of  such  discharge  the  person  entitled  to 

bring  such  action  is  under  any   legal  disability  to  sue,  the 

action  may  be  commenced  at  any  time  within  three  years  after 

such  disability  is  removed. 

IIIator>'i  Enacted  March  11,  1872,  founded  on  Ii41,  376  Pro- 
bate Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

121  C.  468.  474,  53  P.  936  (cited);  143  C.  221.  222,  223.  228. 
229,  230.  233,  234.  77  P.  65  (construed):  147  C.  614.  616.  S2  P. 
370    (construed). 

As  to  guardian  and  ward,  see  1  rbiireb*ii  New  Probate  Law 
and  Practice,  156.   163-229. 
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As  to  llmltatfons  of  action  by  ward  to  procur<»  accountinf? 
by  guardian,  see  Kerr's  Cyc.  C.  C.  P.  I  1774  and  note  pars.  71.  72. 

As  to  minors  and  their  custody,  gruardians.  coinniltment.  and 
habeas  corpus,  see  1  riiurch*i«  Neir  Probnte  I^aw  and  l»r«r- 
tlee,  75,   85-98. 

As  to  persons  under  legal  disability,  see  Kerrs  Cyc.  C.  C. 
P.  f  328  and  note. 

S  1806.  LIMITATION  OF  ACTIONS  FOB  THE  BECOYERY 
OF  PBOPERTY  SOLD.  No  action  for  the  recovery  of  any 
estate,  sold  by  a  guardian,  can  be  maintained  by  the  ward,  or 
by  any  person  claiming  under  him,  unless  it  is  commenced 
within  three  years  next  after  the  termination  of  the  guardian- 
ship,  or  when  a  legal  disability  to  sue  exists  by  reason  of 
minority  or  otherwise,  at  the  time  when  the  cause  of  action 
accrues,  within  three  years  next  after  the  removal  thereof. 

Hlfltoryi  Enacted  March  11.  1872,  founded  on  If  37,  369  Pro- 
bate  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

66  C.  105.  111.  4  P.  1096  (cited);  70  C.  361.  373.  11  P.  734.  739 
(cited):  93  C.  96,  107,  28  P.  851.  858   (applied):   31   P.  1114. 

As  to  guardian  and  ward,  see  1  Chureh'n  Xew  Probate  I<aiT 
aad  Practice,  156.   163-229. 

As  to  minors  and  their  custody,  gruardians,  commitment,  and 
habeas  corpus,  see  1  Cliarch*M  ^>w  Probate  1j«w  amd  Prac- 
tice. 75,  85-98. 

As  to  right  of  minor  to  recover  lands  unlawfully  sold  by  his 
guardian,  see  brief  57  U.  576. 

As  to  similar  provision  relating  to  estates  of  dercdt-nts,  soe 
ante  «  1573.   1574.  1789  and  post  8  1808. 

f  1607.    MORE  THAN  ONE  FEBSON  MAY  BE  APPOINTED. 

The  court,  in  its  discretion,  whenever  necessary,  may  appoint 
more  than  one  guardian  of  any  person  subject  to  guardianship. 
each  of  whom  must  give  a  separate  bond,  and  be  governed 
and  liable  in  all  respects  as  a  sole  guardian. 

Hlatoryi  Enacted  March  11,  1872,  founded  on  H  48,  383  Pro- 
bate Act:  amended  by  Code  Commission.  Act  March  8.  1901, 
Stats,  and  Amdts.  1900-1,  p.  238,  act  held  unconstitutional,  see 
history,  f  5  ante:  amended  March  23,  1907,  Stats,  and  Amdts. 
1967,  p.  945,  K«rr's  Stats,  and  Amdts.  1906-7,  p.  610. 

As  to  effect  of  death  of  joint  guardian,  .sec  Kerr'i*  Pocket  C. 
C.    S  262. 

1309 


91  1808-1810  CODE  OF  CIVIL  PROCRDURE.       [PUII,TiUXI. 

As  to  guardian  and  ward,  see  1  Cknreh's  New  Probate  Ijsw 
and  Practice,  156.  168-229. 

As  to.  minors  and  their  custody,  guardians,  commitment,  and 
habeas  corpus,  see  1  Cimrcli'fi  New  Probate  Ijaw  and  Pmc- 
tlccy  75.   85-98. 

§1808.  OBDEB  APPOINTING  GUARDIAN,  HOW  SN- 
TEBED.  Any  order  appointing  a  guardian,  must  be  entered 
as  and  become  a  decree  of  the  court.  The  provisions  of  this 
title  relative  to  the  estates  of  decedents,  so  far  as  they  relate 
to  the  practice  in  the  superior  court,  apply  to  proceedings 
under  this  chapter. 

History  I  Enacted  March  11.  1872,  founded  on  |f  16,  385  Pro- 
])ate  Act:  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.).  p.   72. 

83  C.  344,  355,  21  P.  15.  17,  23  P.  314  (applied);  109  C.  250. 
254.  41  P.  1033   (applied);  143  C.  221.  228,  234,  77  P.  65   (cited). 

As  to  guardian  and  ward,  see  1  Chorch'a  New  Probate  Law 
and  Practice,  166.  163-229. 

As  to  minors  and  their  custody,  gruardians.  commitment,  and 
habeas  corpus,  see  t  Cburch*s  Ncur  Probate  Lamr  and  Prac- 
tice, 75,  85-98. 

As  to  power  at  chambers,  see  Kerr's  Cyc.  C.  C.  P.  fl  166. 
176   and   notes. 

As   to  procedure,   generally,   see   ante   fi  1713. 

§  1809.  PBOYISIONS  OF  SECTION  TEN  HUNDBED  AND 
FIFTY-SEVEN  APPLY  TO  GUABDIANS.  The  provisions  of 
sections  ten  hundred  and  fifty-six  and  ten  hundred  and  fifty- 
seven  are  hereby  declared  to  apply  to  guardians  appointed  by 
the  court,  and  to  the  bonds  taken  or  to  be  taken  from  such 
guardians,  and  to  the  sureties  on  such  bonds. 

HIatorrs  Enacted  March  11,  1872;  amended  by  Code  Gomiiiis- 
sion.  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  28S,  act  held 
unconstitutional,  see  history,  |  5  ante;  amended  BCarch  2S,  1907, 
Stata.  and  Amdts.  1907,  p.  946,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.   610. 

§  1810.  GUABDIAN  OF  INCOMPETENT;  DUTY  CONCEBN- 
ING  CONTBACT  BY  WABD.  When  a  person  who  is  bound  by 
a  contract  in  writing  to  convey  any  real  estate  shall  after- 
wards and  before  making  the  conveyance  become   and  be 
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adjudged  to  be  an  incompetent  person,  the  court  may  make  a 
decree  authorizing  and  directing  his  guardian  to  convey  such 
real  estate  to  the  person  entitled  thereto.  Such  decree  may  be 
made  under  the  provisions  of  sections  fifteen  hundred  and 
ninety-seven  to  sixteen  hundred  and  seven,  both  inclusive,  of 
this  code,  all  of  which  provisions  are  hereby  incorporated  in 
this  section;  the  word  incompetent  being  substituted  for  the 
word  deceased  or  decedent  and  the  word  guardian  being  sub- 
stituted for  the  words  administrator  or  executor,  respectively, 
wherever  said  words  occur. 

HistoiTs  Enacted  Biarch  16,  1903,  Stats,  and  Amdts.  1903, 
p.    166. 

Aa  to  conveyances  to  complete  contracts  of  sale,  see  Kerr's 
Cyc.  C.  C.  P.  111597-1607,  1808  and  notes. 

As  to  guardian  and  ward,  see  1  Chnrch**  New  Probate  Imw 
flmd  Practice,  156,  163-229. 

As  to  minors  and  their  custody,  guardians,  commitment,  and 
habeas  corpus,  see  1  OharchV  New  Probate  Ijaw  and  Prac- 
tice, 75,  85-98. 

As  to  sale  of  land  under  contract,  to  third  party,  s»»e  Kerr's 
Cyc.  C.  C.  P.  I  1777  and  note  par.  31. 
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TITLE  XII. 

OF  SOIiE  TRADERS. 

f  1811.  Who  may  become  sole  traders. 

i  1812.  Notice,  how  slven  and  what  to  contain. 

I  1813.  i'etition,  what  to  contain  when  filed. 

I  1814.  May   have   five   hundred  dollars  of  community   or   hus- 
band's property. 

I  1815.  Who  may  oppose  it,  and  how. 

I  1816.  Trial  or  hearing. 

I  1817.  Decree,  what  it  must  be. 

{  1818.  Oath,  copy  of  order  to  be  recorded, 

i  1819.  Rierhts  and  liabilities  of  sole  traders. 

I  1820.  Sole  trader  must  maintain  her  children. 

f  1821.  Husband   of   Hole  trader  not  liable  for   debts. 

§  1811.  WHO  MAY  BECOME  SOL£  TBADEB8.  A  married 
woman  may  become  a  sole  trader  by  the  Judgment  of  the 
superior  court  of  the  county  in  which  she  has  resided  for  six 
months  next  preceding  the  application. 

HlMtoryi  Enacted  March  11,  1872;  amended  February  26,  1881, 
Stats,    and    Amdts.    1881,    p.    10. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

§  1812.    NOTICE,  HOW  GIYEN  AND  WHAT  TO  CONTAIN. 

A  person  intending  to  make  application  to  become  a  sole 
trader  must  publish  notice  of  such  intention  in  a  newspaper 
published  in  the  county,  or  if  none,  then  in  a  newspaper  pub- 
lished in  an  adjoining  county,  once  a  week  for  four  succes- 
sive weeks.  The  notice  must  specify  the  day  upon  which  appli- 
cation will  be  made,  the  nature  and  place  of  the  business  pro- 
posed to  be  conducted  by  her,  and  the  name  of  her  husband. 

Hlntoryi    Enacted  March  11.  1872:  amended  February  26,  1881, 
Stats,   and   Amdts.    1881,   p.    10. 

See   Ker^\s  Cyc.  C.  C.  P.   for   3  pars,  annotation. 

nSlS.    PETITION,  WHAT  TO  CONTAIN  WHEN   FILED. 

Ten  days  prior  to  the  day  named  in  the  notice,  the  applicant 
must  file  a  verified  petition  setting  forth: 
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1.  Tbat  the  applieation  is  made  In  good  faith,  to  enable  the 
applicant  to  support  herself,  or  herself  and  others  dependent 
upon  her,  giving  their  names  and  relation; 

2.  The  fact  of  insnlfieient  support  from  her  husband,  and 
the  causes  thereof,  if  known; 

3.  Any  other  grounds  of  application  which  are  good  causes 
for  a  divorce,  with  the  reason  why  a  divorce  is  not  sought;  and 

4.  The  nature  of  the  business  proposed  to  be  conducted,  and 
the  capital  to  be  invested  therein,  if  any,  and  the  sources  from 
which  it  is  derived. 

History t    Enacted  March   11,   1872. 

§  1814.  MAY  HATE  FIYE  HUNDBED  DOLLABS  OF  COM- 
MUJflTY  OB  HUSBAND'S  PBOPEBTY.  The  applicant  may 
invest  in  the  business  proposed  to  be  conducted,  a  sum  derived 
from  the  community  property  or  of  the  separate  proi)erty  of 
the  husband,  not  exceeding  five  hundred  dollars. 

Hlatoryt    Enacted  March   11,   1872. 

See  Xerr*«  Cyc.  C.  C^  P.  for  5  pars,  annotation. 
63   C.   426,   428    (applied). 

5  1815.  WHO  MAY  OPPOSE  IT,  AND  HOW.  Any  creditor 
of  the  husband  may  oppose  the  application,  by  filing  in  the 
court  (prior  to  the  day  named  in  the  notice)  a  written  opposi- 
tion verified,  containing  either: 

1.  A  specific  denial  of  the  truth  of  any  material  allegation 
the  petition;  or  setting  forth, 

2.  That  the  application  Is  made  for  the  purpose  of  defraud- 
ing the  opponent;  or, 

3.  That  the  applfeation  is  made  to  prevent,  or  will  prevent, 
him  from  collecting  his  debt. 

HIatoryt    Enacted  March    11,   1872. 

5  1816.  TBIAL  OB  HEABING.  On  the  day  named  in  the 
noUoe,  or  on  such  other  day  to  which  the  hearing  may  be 
postponed  by  the  court,  the  applicant  must  make  proof  of  pub- 
lication of  the  notice  hereinbefore  required,  and  the  issues  of 
fact  ^ined,  if  any,  must  be  tried  as  in  other  cases;  if  no  issues 
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are  joined,  the  court  must  hear  the  proofs  of  the  applicant  and 
find  the  facts  in  accordance  therewith. 

Hliitorys    Enacted  March   11,   1872. 

As  to  affidavit  of  publication,  see  Kerr's  Cyc.  C  C.  P.  S  1S12 
and  note  par.  3. 

§  1817.  DECREE,  WHAT  IT  MUST  BE.  If  the  facts  found 
sustain  the  petition,  the  court  must  render  judgment,  authoriz- 
ing the  applicant  to  carry  on,  in  her  own  name  and  on  her 
own  account,  the  business  specified  in  the  notice  and  petition. 

HUitoryi    Enacted  March   11,    1872. 

§1818.    OATH,  COPT  OF  OBDER  TO  BE  RECORDED.    The 

sole  trader  must  make  and  file  with  the  clerk  of  the  court  an 
aflldavit,  in  the  following  form: 

"  I,  A.  B.,  do,  in  presence  of  Almighty  God,  solemnly  swear 
that  this  application  was  made  in  good  faith,  for  the  purpose  of 
enabling  me  to  support  myself  (and  any  dependent,  such  as 
husband,  parent,  sister,  child,  or  the  like,  naming  them,  if  any), 
and  not  with  any  view  to  defraud,  delay,  or  hinder  any  creditor 
or  creditors  of  my  husband;  and  that  of  the  moneys  so  to  be 
used  by  me  in  business,  not  more  than  five  hundred  dollars 
have  come,  either  directly  or  indirectly,  from  my  husband.  So 
help  me  God." 

A  certified  copy  of  the  decree,  with  this  oath  indorsed  there- 
on, must  be  recorded  in  the  office  of  the  recorder  of  the  county 
where  the  business  is  to  be  carried  on,  in  a  book  to  be  kept 
for  such  purpose. 

Hlmtovyt  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  288.  act 
held  unconstitutional,  see  history,  {5  ante. 

$  1819.    RIGHTS  AND  LIABILITIES  OF  SOLE  TRADERS. 

When  the  judgment  is  made  and  entered,  and  a  copy  thereof, 
with  the  affidavit  provided  for  in  section  eighteen  hundred  and 
eighteen,  duly  recorded,  the  person  therein  named  is  entitled 
to  carry  on  the  business  specified,  in  her  own  name,  and  the 
property,  revenues,  moneys,  and  credits  so  by  her  inyested,  and 
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the  profits  thereof,  belong  exclusively  to  her,  and  are  not  liable 
for  any  debts  of  her  husband,  and  she  thereafter  has  all  the 
privileges  of,  and  Is  liable  to  all  legal  processes  provided  for 
debtors  and  creditors,  and  may  sue  and  be  sued  alone,  without 
being  Joined  with  her  husband;  provided,  however,  that  she 
shall  not  be  at  liberty  to  carry  on  said  business  In  any  other 
county  than  that  named  In  the  notice  provided  for  In  section 
eighteen  hundred  and  twelve,  until  she  has  recorded  In  such 
other  county  a  copy  of  said  judgment  and  affidavit. 

Hlmtoryt'  Enacted  March  11,  1872;  amended  March  16,  1876, 
Code  Amdts.    1875-6,   p.    106. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

As  to  husband  and  wife  as  parties  to  actions,  see  Kerr's  Cyc 
C.  C.  P.  H  370,  871  and  notes. 

As  to  married  woman  as  party  to  action,  see  Kerr's  Cyo. 
C.  C.  P.  fi  370,  871  and  notes. 

As  to  suing  and  being  sued  alone,  see  Kerr's  Cyc.  C.  C.  P. 
1 370   and   note. 

n820.  SOLE  TRADER  MUST  MAINTAIN  HER  CfilL- 
DREN.  A  married  woman  who  is  adjudged  a  sole  trader  Is 
responsible  and  liable  for  the  maintenance  of  her  minor  chil- 
dren. 

Htatory:    Enacted  March    11,   1872. 

i  1821.  HUSBAND  OF  SOLE  TRADER  NOT  LIABLE  FOR 
DEBTS.  The  husband  of  a  sole  trader  is  not  liable  for  any 
debts  contracted  by  her  in  the  course  of  her  sole  trader's  busi- 
ness, unless  contracted  upon  his  written  consent. 

Hlntorrt    Enacted  March    U.   1872. 
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TITLE  Xin. 

[Title  XIII  of  Part  III  of  tlie  Code  of  Civil  Procedure  U 
hereby  repealed,  and  a  new  Title  XIII  Is  substituted  to  take 
the  place  thereof  In  said  code,  to  read  aa  follows:] 

ESTATES  OF  MISSING  PERSONS. 

fi1K22.     Trustees  of  the   estates  of  missing:  persons.-    Appoint- 
ment of  by  the  court. 
S  1822a.  Bonds  to  be  slven  by  trustees. 
$  1822b.  Powers  and  duties  of  trustees. 

§  1822.  TRUSTEES  OF  THE  ESTATES  OF  MISSING  PER. 
SOJTS.  APPOINTMENT  OF  BY  THE  COURT.  Whenever  any 
resident  of  this  state,  who  owns  or  is  entitled  to  the  possession 
of  any  real  or  personal  property  situate  therein,  is  missing,  or 
his  whereabouts  unknown,  for  ninety  days,  and  a  yerifled  peti- 
tion is  presented  to  the  superior  court  of  the  county  of  which 
he  is  a  resident  by  his  wife  or  any  of  his  family  or  friends, 
representing  that  his  whereabouts  has  been,  for  such  time,  and 
still  is,  unknown,  and  that  his  estate  requires  attention,  super- 
vision, and  care  of  ownership,  the  court  must  order  such  peti- 
tion to  be  filed,  and  appoint  a  day  for  its  hearing,  not  less  than 
ten  days  from  the  date  of  the  order.  The  clerk  of  the  court 
must  thereupon  publish,  for  at  least  ten  days  prior  to  the  day 
so  appointed,  a  notice  in  some  newspaper  published  in  the 
county,  stating  that  such  petition  will  be  heard  at  the  court- 
room of  the  court  at  the  time  appointed  for  the  hearing.  Tbe 
court  may  direct  further  notice  of  the  application  to  be  given 
in  such  manner  and  to  such  persons  as  it  may  deem  proper. 
At  the  time  so  fixed  for  such  hearing,  or  at  any  subsequent 
time  to  which  the  hearing  may  be  postponed,  the  court  must 
hear  the  petition  and  the  evidence  offered  -In  support  of  or  in 
opposition  thereto,  and,  if  satisfied  that  the  allegations  thereof 
are  true,  and  that  such  person  remains  missing,  and  his  where- 
abouts unknown,  must  appoint  some  suitable  person  to  take 
charge  and  possession  of  such  estate,  and  manage  and  control 
it  under  the  direction  of  the  court. 

1316 


Tit  XIII.]  BOND—POWERS  AND  DUTIES,     fil  1822a,  1822b 

[Who  to  bo  preforred.]  In  appointing  a  trustee,  the  coart 
must  prefer  the  wife  of  the  missing  person  (if  any  such  there 
is),  or  her  nominee,  and,  in  the  absence  of  a  wife,  some  person, 
if  such  there  is  who  is  willing  to  act,  entitled  to  participate  in 
the  distribution  of  the  missing  person's  estate  were  he  dead« 

HlMtoiTt  Former  section,  relating  to  proceedings  in  insol- 
vency, onacted  March  11,  1872;  former  section  repealed  and 
present  enacted  in  place  thereof  March  20,  1907,  Stats,  and 
Amdts.  1907,  p.  729,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  510. 

SlS22a.  BONDS  TO  BE  GIYEIC  BY  TBUSTEES.  Every 
person  appointed  under  the  provisions  of  the  preceding  sec- 
tion must  give  bond  in  the  amount  and  as  provided  for  In 
section  thirteen  hundred  and  eighty-eight. 

Hlatoryt  Enacted  March  20,  1907,  Stats,  and  Amdts.  1907, 
p.  730,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  611. 

S  1822b.    FOWEBS   AND   DUTIES   OF   TBUSTEES.     The 

trustee  must  take  possession  of  the  real  and  personal  estate  in 
this  state  of  such  missing  person,  and  collect  and  receive  the 
rents,  income,  and  proceeds  thereof,  collect  all  indebtedness 
owing  to  him,  and  pay  the  expenses  thereof  out  of  the  trust 
funds,  and  pay  such  indebtedness  of  the  missing  person  as 
may  be  authorized  by  the  court.  The  court  may  direct  the 
tmstee  to  pay  to  the  person  or  persons  constituting  the  fam- 
ily of  the  missing  person  such  sum  or  sums  of  money  for  fam- 
ily expenses  and  support  from  the  Income  of  the  estate  as  it 
may,  from  time  to  time,  determine.  The  trustee  must  from 
time  to  time,  when  directed  by  the  court,  account  to  and  with 
it  for  all  his  acts  as  trustee,  and  the  court  may,  at  any  time, 
upon  good  cause  shown,  remove  any  trustee,  and  appoint 
another  in  his  place. 


t    Snacted  March    20.    1907,    Stats,   and   Amdts.    1907, 
p.  730.  Kerr's  Stats,  and  Amdts.  1906-7,  p.  511. 
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TITLE  XIV. 

[A  new  title  Is  hereby  added  to  Part  III  of  the  Code  of  Civil 
Procedure,  to  read  as  follows:] 

PROCEEDINGS  FOR  THE  ADJUSTMENT,  SETTLESAfENT, 
AND  PAYMENT  OP  ANY  INDEBTEDNESS  EXISTING 
AGAINST  ANY  CITY  OR  MUNICIPAL  CORPORATION  AT 
THE  TIME  OF  EXCLUSION  OF  TERRITORY  THERE- 
FROM, AND  THE  DIVISION  OF  THE  PROPERTY 
THEREOF. 

I  1822c.  Petition  for  adjustment  of  indebtedness. 
I  1822d.  Who  may  demur  to  or  answer  petition.     Rules  of  plead- 
ing: and  practice. 
I  1822e.  How  amount  determined. 
I  1822f.    Same.      [Provisions   as   to  judgment]. 

§  1822c.    PETITION  FOR  ADJUSTMENT  OF  IKDEBTEB. 

NESS.  Wben  territory  has  been  or  shall  be  excluded  from  any 
municipal  corporation,  the  superior  court  of  the  county  in 
which  such  municipal  corporation  is  situate  shall,  upon  a  veri- 
fied petition  of  any  ten  taxpayers  residing  in  such  municipal 
corporation,  or  in  the  territory  excluded  therefrom,  made  for 
the  purpose  of  adjusting  the  amount  of  the  indebtedness  of 
such  municipal  corporation  existing  at  the  time  of  the  exclu- 
sion of  such  territory  due  from  the  excluded  territory,  and 
stating  the  facts  of  such  exclusion  and  the  amount  of  such 
indebtedness,  cause  notice  to  be  given  by  publication  thereof 
in  a  newspaper  published  in  such  city  or  municipal  corpora- 
tion, or  in  a  newspaper  published  in  the  county  in  which  such 
city  or  municipal  corporation  Is  situated,  for  ten  days,  stating 
the  substance  of  such  petition,  and  the  time  and  place  that 
the  same  shall  be  heard  by  said  superior  court,  which  time  of 
hearing  shall  be  at  least  fifteen  days  after  the  filing  of  such 
petition,  or  at  any  time  thereafter  to  which  such  hearing  may 
be  continued  by  the  court. 

Hlirtoryt    Enacted   March    20,    1907,   Stats,    and   Amdts.    1907, 
p.  722,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  612. 
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Tit.  XIV.]       ADJUSTING  DEBTS  OP  CITY,  ETC.    9S  1822d,  1822e 

fi  18«d.  WHO  MAT  DEOTB  TO  OB  ANSWEB  PETITION. 
BULBS  OF  PLEABIHG  AlfD  FBACTICE.  Any  person,  cor- 
poration, or  taxpayer  interested  in  such  city  or  municipal  cor- 
poration, or  in  such  excluded  territory,  or  in  the  adjustment 
and  settlement  of  such  indebtedness,  may  demur  to  or  answer 
said  petition.  The  rales  of  pleading  and  practice  provided  by 
this  code  which  are  not  in  conflict  with  the  provisions  of  this 
title,  are  hereby  made  applicable  to  the  special  proceedings 
Ikerein  provided  for.  The  persons  so  demurring  or  answering 
said  petition  shall  be  the  defendants  to  said  special  proceed- 
ings, and  the  signers  of  the  petition  shall  be  the  plaintiffs. 

History!  Enacted  March  20,  1907,  Stats,  and  Amdts.  1907, 
p.  723,  Kerr's  Stats,  and  ^mdts.  1906-7,  p.  513. 

1 1882e.  HOW  AMOUNT  DETEBMIICED.  Upon  the  hearing 
of  such  special  proceedings,  the  court  shall  have  power  to 
determine  the  amount  due  from  such  excluded  territory  to  the 
municipal  corporation  from  which  it  was  excluded  as  its  pro- 
portion of  the  indebtedness  of  such  municipal  corporation 
existing  at  the  time  such  territory  was  excluded.  In  fixing 
the  amount  due  from  such  excluded  territory,  the  said  court 
must  ascertain  and  find  the  purposes  for  which  the  said  in- 
debtedness was  created;  the  manner  and  place  in  which  the 
proceeds  of  said  indebtedness  were  expended;  the  value  of  the 
property  belonging  to  the  said  municipal  corporation  at  the 
timb  of  such  exclusion;  the  assessed  value  of  the  property 
situate  in  said  municipal  corporation  at  the  time  the  city 
assessment  was  made  immediately  preceding  such  exclusion, 
and  the  assessed  value  of  the  excluded  territory  as  shown  by 
such  city  assessment.  If  the  value  of  the  property  belonging 
to  said  municipal  corporation,  and  which  remains  within  the 
boundaries  thereof  after  such  exclusion,  should  exceed  the 
value  of  city  or  municipal  property  situated  in  such  excluded 
territory,  and  also  exceed  the  pro  rata  portion  of  the  indebted- 
ness of  the  municipal  corporation  due  from  such  excluded  ter- 
ritory as  shown  by  said  assessment,  the  court  shall  find  and 
adjudge  that  there  is  nothing  due  from  such  excluded  territory. 
After  such  finding  is  made,  and  judgment  rendered  by  the 
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court,  such  excluded  terrttory  shall  not  be  subject  to  the  pay- 
ment of  any  such  indebtedness,  and  all  property  beloaslng  to 
such  municipal  corporation  remaining  within  its  boundartoe 
shall  belong  exclusively  to  it. 

HUtoryt     Enacted    March    20,    1907,    Stats,    and   Amdts.    1907, 
p.  722,  Kerr'a  Stats,  and  Amdts.  1I06-7,  p.  612. 

llSaaf.    SAHX.    [PSOYISIOir  as  to  JUimMEKT.]    If  the 

court  finds,  after  deducting  the  value  of  the  city  or  municipal 
property  from  the  value  of  that  in  the  excluded  territory,  and 
the  pro  rata  portion  of  the  indebtedness  to  be  borne  by  such 
excluded  territory,  a  balance  due  from  such  excluded  terri- 
tory, it  shall  render  judgment  accordingly,  and  the  amount  of 
such  judgment  shall  be  collected  and  paid  in  the  same  manner 
and  at  the  same  time  that  the  assessment  is  levied  for,  and  the 
collection  of  the  annual  municipal  taxes  is  made  upon  the 
property  remaining  in  such  municipal  corporation  for  any 
payment  on  account  of  such  indebtedness;  provided,  however, 
that  any  such  territory  excluded  from  any  municipal  corpora- 
tion may,  at  any  time,  tender  to  the  legislative  body  of  such 
city  or  municipal  corporation  the  amount  for  which  such 
excluded  territory  is  liable  on  account  of  such  indebtedness, 
and  after  such  tender  is  made  the  authority  of  such  municipal 
corporation  to  levy  and  assess  taxes  on  such  excluded  territory 
shall  forever  cease. 

History •    Enacted   March    20,    1907,    Stats,    and    Amdts.    ISOT. 

p.  723,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  618. 
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PAKT  IV. 

OF  EVIDENCE. 

General  Definitions  and  Divisions,  §§  1823-1839. 
Titie  L     Of  General  Principles,  §§  1844-1870. 

n.     Kinds  and  Degrees  of  Evidence,  §§  1875-1978. 
m.     Of  the  Production  of  Evidence,  §§  1981-2054. 
IV.     Effect  of  Evidence,  §  2061. 
y.     Of    the    Rights    and    Duties    of    Witnesses, 

§§  2064-2070. 
VI.     Evidence  in  Particular  Cases,  and  Miscella- 
neous and  General  Provisions,  §§  2074-2104. 
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OP  BVIDE3NCB. 
GENERAL    DEFINITIONS    AND    DIVISIONS. 

1823.  Definition  of  evidence. 

1824.  Definition  of  proof. 

1825.  Definition  of  law  of  evidence. 

1826.  The  degrree  of  certainty  required  to  establish  facts. 

1827.  Four  kinds  of  evidence  specified. 

1828.  Several  degrrees  of  evidence  specified. 

1829.  Primary  evidence  defined. 
1880.  Secondary  evidence  defined. 

1831.  Direct  evidence  defined. 

1832.  Indirect  evidence  defined. 

1833.  Prima  facie  evidence  defined. 

1834.  JPartial  evidence  defined. 
1886.  Satisfactory  evidence  defined. 

1836.  Indispensable  evidence  defined. 

1837.  Conclusive  evidence  defined. 

1838.  Cumulative  evidence  defined. 

1839.  Corroborative  evidence  defined. 

S  1888.  DEFnUTION  OF  ETIDEHGE.  Judicial  evidence  Is 
the  means,  sanctioned  by  law,  of  ascertaining  in  a  Judicial 
proceeding  the  truth  respecting  a  question  of  fact. 

History  I    Enacted  March   11,  1872. 

1  C.  A.  874,  379,  82  P.  223  (cited  with  other  sections):  2  C.  A. 
703,  706,  84  P.  244  (applied — comparison  by  jury  between  two 
signatures). 

BVIDBNCE. 

See  also  notes  IS  1969,  1962,  1963,  1973,  2009,  2048,  2061,  2077, 
2101. 

AtMindonment  of  higrhway,  as  to  presumption  of,  see  IS  L. 
146. 

Accident,  reports  of  made  by  railroad  enKaK«d  in  carriage 
of  interstate  commerce,  not  admissible  in  evidence. — Soo  6  Fed. 
Stats.  Ann.  767. 

Accident  insurance  policy,  burden  of  proof,  and  sufficioncy  of 
evidence  to  show,  accidental  death. — See  9  A.  C.  919. 

Accidental  death,  burden  of  proof  and  sufficiency  to  show,  In 
action  on  accident  insurance  policy. — See  9  A.  C.  919. 

Access,  presumption  of  indulgred  in  favor  of  legitimacy. — Sr»e 
10  L.  663. 

Account  books. — See  "Books  of  Account"  and  "Documentary 
evidence,"  this  note. 
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Same — ^Admissibility  of  in  evidence. — See  1  Obiter  DIgr.  709. 

Acknowlederment,  evidence  requisite  to  Impeach. — See  7  A.  C. 
249. 

Acts  and  declarations — As  evid<^nce. — See  1  L.  273;  25  L.  197. 

Same — Of  co-conspirators  as  evidence. — See  Kerr's  Cyc.  Pen. 
C,  passim. 

Ademption  of  legracy,  testimony  as  to  testator's  declaration  of 
intention  respectingr. — See  1  L.  203. 

Same — Of  agent,  not  made  contemporaneously  with  the  occur- 
rence or  transaction,  as  to  admissibility  of  In  evidence. — See  3  A. 
C.  621. 

Same — Written,  weight  of. — See  2  Moore  on  Facts,  1321. 

Admissibility  and  welgrht  of  evidence  in  action  agrainst  carriers 
of  passengers. — See  4  A.  C.  566;  6  A.  C.  793;  9  A.  C.  84,  55S. 

Admissions  as  evidence — As  to  generally,  see  20  Cent.  Dig. 
col.  1024,  {{684-785;  8  Decen.  Dig.  p.  810.  {{200-220  (8):  12  U 
610,  888;  28  L.  318:  36  L.  346;  53  L.  402-407;  68  L.  50,  64,  68.  71. 
73;  70  L.  47. 

Same — By  agents  or  other  representatives. — See  20  Cent.  Dig. 
col.  1261,  {{883-1002;  8  Decen.  Dig.  p.  860,  {{237-253  (3). 

Same — By  grantors,  former  owners,  and  privies. — See  20  Cent. 
Dig.  col.  1174.  {{822-882;  8  Decen.  Dig.  p.  847,  {{229-236  (6). 

Same — By  parties  or  others  interested  in  event. — See  20  Cent. 
Dig.  col.  1133.  {{  786-821;  8  Decen.  Dig.  p.  839.  9|2Q:il.  2028. 

Same — Proof  and  efTect — See  20  Cent.  Dig.  col.  1408.  {{  1003- 
1050;  8  Decen.  Dig.  p.  902,  {{254-265   (18). 

Admissions  of  insured,  on  application  for  life  Insurance, 
admissibility  in  action  on  policy. — See  1 1  A.  C.  963. 

Admissions  or  exclusions  of  evidence,  error  in.  rendered 
Immaterial  by  verdict  of  Jury,  when. — See  9  A.  C.  900. 

Adultery,  proof  of  by  detectives. — See  12  A.  C.  960. 

Adverse  party — Examination  of. — See  4  Fed.  Stats.  Ann.  573, 
note. 

Affidavit — As  to  generally,  see  note  {  2009,  post. 

Same — As  evidence  or  testimony. — See  1  W.  &  P.  24 5;  2  Moore 
on  Facts,  1094-1111. 

Against  evidence,  as  to,  see  1  W.  &  P.  259. 

Ago,  evidence  of  entry  in  Bible,  admissible  when. — See  6  A.  C. 
59;  also  "Bible,"  this  note. 

Aged  persons,  testimony  of. — See  2  Moore  on  Facts  1064-1069. 

Agency — As  to  generally,  see  note  {  1962,  post. 

Same — Evidenced  by  written  proposition  to  employ  as  agent 
for  specified  purpose,  accepted  by  agent,  although  not  signed 
by  him. — See  2  A.  C.  884. 

Same — Presumption  of  authority  prima  facie  evidence. — See 
notes  {{  1959,  1962,  post. 

Agent — Admissions  or  declarations   of — Admistlbllity   in  evi- 
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dence. — See   20   Cent.   Digr.   col.    2061,   f|  888-1002:    8    Decen.   Di^. 
p.  860.  fS  237-253  (3). 

Same — Same — ^Not  made  contemporaneously  with  the  occur- 
rence or  transaction,  admissibility  of  In  evidence. — See  3  A,  C. 
621. 

Alienation  of  affections,  evidence  to  establish. — See  8  A.  C. 
671;  9  A.  C.  958. 

Almanac  as  evidence. — See  39  A.  D.  416;  40  Lb  553,  560. 

Altered  or  destroyed  deed  or  instrument — Evidence  of  con- 
tents of. — See  9  A.  C.  481. 

Same — Secondary  evidence  to  prove  contents  of,  offered  by 
party  who  altered  or  destroyed  same. — See  9  A.  C.  484. 

AmbifiTuity,  In  writing,  parol  evidence  to  explain. — See  2  L. 
183;  8  L.  806;  6  L.  38,  321;  57  L.  341. 

Any  evidence. — See  1  W.  &  P.  422. 

Arbitrators,  refuiial  to  receive  testimony,  as  ground  for  s^'tting: 
aside  award.— See  8  A.  C.  510. 

Assault  and  battery,  in  civil  action  for — As  to  proof  dfffnd- 
ant  intended  to  injure  plaintiff  not  beingr  necessary. — See  5  A.  C. 
808. 

Same — Preponderance  of  evidence  sufflcient  in. — Sec  5  A.  C. 
112. 

Same — ^Proof  of  provocation  in  mitigation  of  damagres. — See 
1  A.  C.  899. 

Same — ^Proof  of  trespass  as  Justification. — See  1  A.  C.  888. 

Answer  or  bill,  sworn  to,  as  evidence. — See  2  Moore  on  Facts 
1112. 

Authentication  of  lefrlslatlve  acts,  proof  of  Judicial  proceed- 
Ingrs,  of  states,  etc. — See  3  Fed.  Stats.  Ann.  37  and  noten. 

Bastardy — Evidence  of  relatrix  in  prosecution  for,  sufficiency 
of. — See  6  A.  C.  818. 

Same — Evidence  to  show  recognition  of  illegritimate  child,  suf- 
ficiency of. — See  6  A.  C.  981. 

Same — Exhibition  of  child  to  Jury.^See  6  A.  C.  560;  52  L. 
600-606. 

Beneficiary,  parol  evidence  to  identify. — See  6  li.  326. 

Best  evidence,  as  to  what  constitutes,  see  1  W.  &  P.  760. 

Best  and  secondary  evidence. — See  "Secondary  evidence,"  this 
note. 

Same-<A8  to  grenerally,  see  84  L.  583;  38  L.  448;  52  L.  847;  64 
L.  814;  1  Obiter  Dig.  702;  20  Cent.  Dig.  col.  677,  51  460-675;  8 
Decen.  Dig.  p.  784.  il  157.  187. 

Same — Copies  of  papers. — See  1  Obiter  Dig.  703. 

Same — Presumptions  from  failure  to  testify  or  produce  best 
evidence. — See  1  Obiter  Dig.  703. 

Same — Reason  for  rule. — See  1  Obiter  Dig.  702. 

Same — Secondary  evidence  of  book  In  hands  of  third  person. — 
See  1  Obiter  Dig.  703. 
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Bias  of  witnesses,  as  to  grenerally,  see  2  Moore  on  Facts  1225- 
1258. 

Bible — Entries  In  family  as  evidence. — See  post  I  1870,  note: 
also  6  A.  C.  59;  41  L.  449-456. 

Same — Evidence  of  entries  in,  admissible  to  show  agrc  mar- 
rlagre,  or  pedigrree,  when. — See  6  A.  C.  59:  also  "Documentary 
evidence,"  this  note. 

Bill,  or  answer,  sworn  to,  as  evidence. — See  2  Moore  on  Facts 
1112. 

Bill  of  lading,  as  evidence. — See  4  Fed.  Stats.  Ann.  863  and 
note. 

Same — Passenger  ticket  not  within  rule  of. — See  4  Fed.  Stats. 
Ann.  863,  note. 

Bills  and  notes,  parol  evidence  as  to. — See  1  L.  817:  3  L.  863: 
13  U  52,  649;  18  L.  36. 

Same — Proof  of  execution  of. — See  4  Fed.  Stats.  Ann.  586.  not»\ 

Same — To  show  who  is  liable. — See  20  K  705-713. 

Bills  of  sale,  In  action  to  have  declared  a  mortgage,  admlssi- 
blllty  of  evidence  of  value  of  property  transferred. — See  11  A.  C. 
327. 

Birth,  declarations  as  to,  admissible  in  evidence. — See  20  C»»nt. 
Dig.  col.  1602,   5§  1143-1154;  8  Decen.  Dig.  p.  966.  M  285-297. 

Same — Shown  by  entry  In  family  Bible. — See  "Bible."  this 
note. 

Bloodhound  evidence — ^As  to  generally,  see  3  A.  C.  898:  8  A.  C. 
108;  10  A.  C.  1126;  42  L.  432. 

Same — Relevancy  and  materiality. — See  42  l^  432. 

Bond,  extrinsic  evidence  as  to  extent  of  liability  assumed  by 
obligor  under. — 2  A.  C.  891. 

Books — As  to  as  evidence  generally. — See  note  |  1986.  post. 

Same — In  hands  of  third  person,  secondary  evidence  of. — Se** 
1  Obiter  Dig.  703. 

Same — Of  record,  original  destroyed  by  fire,  duplicate  admis- 
sible in  evidence. — See  3  Fed.  Stats.  Ann.  41.  note. 

Same — Law  books  as  evidence. — See  "I^w  books,"  this  note. 

Same — Scientific  books  and  treatise,  as  evidence. — See  40  L. 
553-574. 

Books  and  treatise  as  evidence. — See  note  I  1936,  post;  also  40 
L.  553-574. 

Books  of  account  as  evidence. — See  "Documentary  evidence," 
this  note. 

Same — Between  other  parties. — See  53  L.  513-542. 

Same — Of  corporation. — See  12  L.  473. 

Same — Of  deceased  party,  admissibility  of  In  evidence. — See 
12  A-  C.  77. 

Same — Partnership  books  of  account. — See  52  L.  833-848. 

Same — Party's  own  books  of  account  In  hl6  own  behalf. — See 
52  L.  546-610. 
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Same— To  be  admissible  in  evidence  must  be  books  of  original 
entries. — See  2  A.  C.  842. 

Same — ^What  provable  by. — See  62  L.  690-722. 

Brands  on  animals  as  evidence  of  ownership. — See  12  A.  C. 
414. 

Breach  of  promise  of  marrlagre — As  to  evidence  of  and  suf- 
ficiency of  proof. — See  5  A.  C.  103:  8  A.  C.  912. 

Same — Evidence  of  seduction  in  a^g-ravation  of  damagres. — 
See  6  A.  C.  103.  107;  8  A.  C.  912. 

Burden  of  proof — As  to  grenerally,  see  9  L.  90;  13  L.  263;  14 
L.  540,  669;  29  L.  314;  36  L.  263;  38  L.  434;  41  U  672;  48  L.  309: 
61  L.  613;  65  L.  538;  20  Cent.  Dl«r.  col.  197,  11112-122;  8  Decen. 
Diir.  p.  614,  Si  90,  98. 

Same — As  to  care  or  neerligrence. — See  1  L.  626;  5  L.  255;  8  Ij. 
636;  11  L.  36;  18  L.  376;  16  L.  261-267;  21  L.  724;  25  I^  717;  29  L. 
346;  40  L.  142;  41  L.  149;  54  L.  61;  56  L.  758;  56  L.  223. 

Same — As  to  fraud  and  undue  Influence. — See  31  L.  646;  32  L. 
71;  36  L.  361,  737;  45  L.  63. 

Same — As  to  matters  relating  to  carriers. — See  12  L.  340:  13 
L.  33;  17  L.  339;  86  L..  781;  68  L.  799.  806. 

Same — As  to  nesrllsence  of  directors  of  corporation. — See  55  L. 
768. 

Same — As  to  sanity,  srenerally,  see  10  L.  576:  36  L.  726-729; 
37  L.  426;  39  L.  226;  40  L.  742. 

Same — As  to  testamentary  capacity. — See  17  L.  494. 

Same — In  action  agralnst  carrier  by  water. — See  4  Fed.  Stats. 
Ann.  868,  note. 

Same — In  action  by  purchaser  on  negrotlable  Instrument. — See 
10  L.  679;  17  L.  826. 

Same — Of  husband's  debt  on  account  of  property  received  from 
wife. — See  56  L..  817-846. 

Same — On  claimant  of  spirits  seized. — See  3  Fed.  Stats.  Ann. 
701  and  note. 

Carbon  copy  of  wrltingft  admissibility  of  In  evidence  without 
accounting:  for  non-production  of  original. — See  11  A.  C.  108. 

Census  report,  as  evidence,  as  to,  see  9  A.  C.  982. 

Certificate  of  deposit,  as  evidence  of  debt,  see  3  W.  &  P.  2624. 

Certificate  of  notary,  prima  facie  evidence  of  protest. — See 
4  A.  C.  639. 

Certificate  of  orgranization.  of  national  bank,  conclusive  evi- 
dence.— See  3  Fed.  Stats.  Ann.  27  and  notes;  5  Fed.  Stats.  Ann. 
116,  note. 

Certificates — Ofllcial,  see  "Ofllcial  certificate,"  this  note. 

Chain  of  circumstances,  in  evidence. — See  2  W.  &  P.  1041. 

Character — Of  accused,  admissibility  in  criminal  prosecution 
of  personal  knowledgre  or  opinion  of  witnesses. — See  12  A.  C. 
750. 

Same — Of  party  other  than  one  chargred,  In  civil  action,  witli 
fraud,  admissibility  of. — See  8  A.  C.  1136. 
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Child,  exhibit  to  Jury  where  i>aternlty  Is  In  issue. — See  6  A.  C. 
560;  52  L.  600-605. 

Children  or  youths,  testimony  of,  as  to  reliability  of. — See 
2  Moore  on  Facts  1047-1062. 

Circumstance  of  evidence,  as  to,  see  2  W.  &  P.  1160. 

Circumstantial  evidence,  in  civil  causes — As  to  generally,  see 
2  W.  &  P.  1161;   1  Obiter  Dig.  707. 

Same — Admissibility  in  equity  suit. — See  1  Obiter  Dig.  708. 

Same — Compared  to  a  chain  or  cable. — See  2  W.  &  P.  1162. 

Same — Conclusiveness  of. — See  2  W.  A  P.  1162. 

Same — Latitude  allowed  in  admission  of. — See  1  Obiter  Dip, 
708. 

Same — Nature  of  facts  constituting:. — See  2  W.  &  P.   1163. 

Same — To  prove  fraud. — See  1  Obiter  Dl|f.  708. 

Same — To  prove  Intent  with  which  an  act  was  done. — Si*e  1 
Obiter  Dig.  708. 

Same — To  prove  payment  of  debt. — Sec  1  Obiter  Dig.  709. 

Citizenship,  proof  of  under  minlngr  laws. — See  6  Fed.  Stats. 
Ann  13  and  note;  Martin's  MlnlBK  Law  and  Land  Ofllee  Pro- 
cedure,  324. 

Clear  evidence  or  proof,  as  to  what  is,  see  2  W.  &  P.  1220. 

Collateral  facts,  as  to  firenerally,  see  8  A.  C.  1134;  9  A.  C. 
188;  10  A.  C.  897;  2  W.  &  P.  1251. 

Same — Evidence  of  character  of  party  other  than  one  charged. 
In  civil  action,  with  fraud. — See  8  A.  C.  1136. 

Same — Evidence  of  plalntiflTs  domestic  relations,  in  action  for 
personal  Injuries  not  resulting  in  death. — See  10  A.  C.  288. 

Competency  of  evidence. — See  "Uelevancy,  materiality,  and 
competency,"   this  note. 

Same — As  to  generally,  see  20  Cent.  Dig.  col.  626,  SS  43S-459; 
8  Decen.  Dig.  p.  716,  U  148-156. 

Competent  evidence,  as  to  what  constitutes. — See  3  W.  &  P. 
2523. 

Complaints  of  pain  and  suffering,  admissibility  of. — See  13 
L.  464. 

Conclusions. — See  "Opinions  and  conclusions,"  tills  note. 

Same — In  testimony  of  experts. — See  42  I*  763-773. 

Conclusive  evidence,  as  to  what  constitutes. — See  2  W.  A  P. 
1388. 

Conduct  on  stand  of  witnesses,  considering. — See  7  Obiter 
Dig.   711. 

Consideration,  of  written  instrument,  parol  evidence  as  to. — 
See  5  L.  696;  6  L.  34,  164;  20  L.  101,  118. 

Construction — Of  testimony,  as  to  generally,  see  2  Moore  on 
Facts  1392-1404. 

Same — Of  written  instrument,  parol  evidence  to  aid. — See  t 
L.  183;  3  L.  806;  6  L.  33,  321;  57  L.  841. 
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Constructive  contempt,  proof  In  prosecution  for. — See  4  A.  C. 
183;  11  A.  C.  682. 

Contents  of  document,  admissibility  of  secondary  evidence  to 
prove. — See  8  A.  C.  413. 

Contract,  evidence  to  establish. — See  4  A.  C.  1064:  8  A.  C.  150. 

Contradiction  of  witnesses,  as  to,  see  2  Moore  on  Facts 
1280-1284. 

Control  of  court  over  introduction  of  evidence,  as  to,  see  3 
A.  C.  639;  6  A.  C.  1023;  8  A.  C.  828. 

Conversation  by  telephone,  as  evidence. — See  1  A.  C.  801;  8  A. 
C.  447;  9  A.  C.  168;  17  L.  440. 

Copies — Certified,  of  assiernment  of  patent  rights,  not  prima 
facie  evidence  of  frenuineness  of  instrument. — Sec  8  Fed.  Stats. 
Ann.  83,  note. 

Same — Introducing*  in  evidence,  as  to,  see  1  Obiter  D\g.  708. 

Same — Of  departmental  record  of  Federal  srovernment,  admis- 
sible In  evidence  where  duly  certified. — See  3  Fed.  Stats.  Ann. 
26  and  note. 

Same — Of  patent  records,  duly  certified,  admissible  In  evi- 
dence.— See  10  Fed.  Stats.  Ann.  1064. 

Same-^Of  post  office  records,  duly  certified,  admissibility  of  in 
evidence. — See  10  Fed.  Stats.  Ann.  31  and  note. 

Copy  of  papers,  introducing:  as  evidence,  as  to.  see  1  Obiter 
DlBT.  703. 

Coroner — ^Flndln^r  of,  admissible  to  show  testator's  mental 
condition. — See  68  L.  296. 

Same— Verdict  of  Jury  of,  as  evidence. — See  4  A.  C.  1020,  1092. 

Corporations — Evidence  in  actions  against,  as  to  generally, 
see  3  A.  C.  781;  6  A.  C.  676;  7  A.  C.  287;  8  A.  O.  1073. 

Same — Competency  of  officer,  stockholder,  or  agent  of.  to 
testify  as  to  transactions  or  communications  with  decedent. — See 
9  A.  C.  181. 

.Corroborating  circumstances,  as  to  what  are,  see  2  W.  &  P. 
1627. 

Corroboration  of  witnesses,  as  to,  see  2  Moore  on  Facts  1284- 
1286. 

Corroborative  evidence,  as  to,  see  2  W.  &  P.  1627. 

Counterfeiting,  as  to  evidence  and  sufficiency  of  proof  of,  see 
7  A.  C.  62. 

Course  and  bearing  of  vessels,  testimony  as  to,  see  1  Moore 
on  Facts  477-610. 

Credibility  of  witnesses,  as  to  generally,  see  2  Moore  on  Facts 
1126-1174. 

Criminal  conversation,  evidence  in  actions  for.  as  to,  see 
6  A.  C.  866;  8  A.  C.  671;  10  A.  C.  60. 

Cross-examination,  as  to  generally,  see  note  |  2048,  post. 

Crowd,  estimate  of  number  in,  as  to,  see  2  Moore  on  Facts 
1389. 
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Cumulative  evidence — Ab  to  senerally,  aee  2  W.  &  P.  1783. 

Same — Evidence  of  new  facts. — See  2  W.  &  P.  784. 

Damagres — Evidence  as  to  loss  where  property  has  no  market 
value. — See  9  A,  C.  1148. 

Same — Evidence  as  to  market  value. — See  6  A.  C.  216;  7  A.  C. 
591;  9  A.  C.  143. 

Date — ^Memory  of. — See  2  Moore  on  Facts  972-986. 

Same — Of  writing  offered  in  evidence,  evidence  of. — See  1 
Obiter  Dig.  907. 

Deaf  and  dumb  persons  as  witnesses,  as  to,  and  mode  of 
taking:  testimony,  see  9  A.  C.  84,  88. 

Death  by  wrongful  act,  admissibility  of  mortality  table  in 
action  for. — See   12  A.   C.   425. 

Decedent — As  to  competency  of  offlcer,  stockholder,  or  agrent 
of  corporation,  to  testify  as  to  transactions  or  communications 
with. — See  9  A,  C.  181. 

Same — Declarations  of  agralnst  Interest,  admissibility  in  evi- 
dence.— See  20  Cent.  Dlgr.  col.  1595,  |f  1135-1142;  8  Decen.  Dig:.  P- 
953,  fiS  276-284. 

Same — Estate,  evidence  in  proceeding:s  to  establish  claim 
affainst. — See  8  A.  C.  339;  1  Cliareh'ii  New  Probate  Law  aad 
Practice  763. 

Deceased  witness,  testimony  of  upon  former  trial,  admissi- 
bility of  in  evidence. — See  2  L.  78. 

Declaratlona— As  to  admissibility  in  evidence,  generally. — 
See  2  A.  C.  1;  3  A.  C.  617;  9  A.  C.  162;  10  A.  C.  617.  618;  20  Cent. 
Dig.  col.  1482,  111051-1134;  8  Decen.  Digr.  P.  928,  fi  266>275. 

Same — ^Against  interest,  admissibility  of. — See  1  Obiter  Dig:. 
704;  20  Cent.  Dig:  col.  1596,  |S  1185-1142;  8  Decen.  T>lg.  p.  953. 
fi  276-284. 

Same — As  part  of  res  gestae. — See  1  Obiter  Dig.  706. 

Same — As  to  bodily  or  mental  feelings. — See  1  Obiter  Dig. 
706. 

Same — Same — To  show  mental  capacity  of  deceased. — See  1 
Obiter  Dig.  706. 

Same — As  to  matters  of  public  or  general  right  or  Interest. — 
See  20  Cent.  Dig.  col.  1617,  ||  1166-1161:  8  Decen.  Dig.  p.  969. 
|§  298-308. 

Same — As  to  pedigree,  birth  and  relationship. — See  20  Cent. 
Dig.  col.  1602,  111143-1164;  8  Decen.  Dig.  p.  266,  |{  286-297:  1 
Obiter  Dig.  705. 

Same — ^As  to  state  of  feelings  existing  between  husband  and 
wife. — See  1  Obiter  Dig.  707. 

Same — ^By  testator  as  to  revocation  of  will. — See  3  A.  C.  962. 
960;  10  A.  C.  535. 

Same — By  decedents  against  interest. — See  20  Cent.  Dig.  col. 
1595,  H  1135-1142;  8  Decen.  Dig.  p.  953,  §$276-284. 

Same — Dying  declarations. — See  Kerr's  Cyc.  Pen.  C.  I  187  and 
note. 
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Same — Explanation  of  admissions. — See  1  Obiter  Dlgr.  704. 

Same — ^In  dlsparacrement  of  title. — See  2  A.  C.  4. 

Same — In  favor  of  party. — See  1  Obiter  "Dig.  705. 

Same — Not  admissible  to  prove  past  facts. — See  1  Obiter  Dig. 
707. 

Same — Of  age,  not  made  contemporaneously  with  the  occur- 
rences, or  transaction,  admissibility  of. — See  3  A.  C.  621. 

Same — Of  another,  proof  of  to  show  partnership. — See  20  I^. 
596-599. 

Same — Of  infant  too  youner  to  be  sworn  as  witness  on  trial. — 
See  65  L.  316-318. 

Same — Of  insured — In  application  for  life  Insurance,  admis- 
sibility of.— See  11  A.  C.  268. 

Same — Same — Previous  to  death,  as  evidence  of  suicide. — See 
"Suicide,"  this  note. 

Same — Of  legatee  or  devisee  as  to  mental  capacity  of  testa- 
tor.— See  9  A.-  C.  807;  2  Chvreli'a  New  Prolmte  I^aw  aad  Prae- 
tlce  1675. 

Same — Of  public  officer,  to  be  admissible  in  evidence  must  be 
part  of  the  res  greetae. — See  8  A.  C.  749. 

Same — Of  testator. — See  "Testator — Declarations,"  this  note. 

Same — Oral  statements  in  general. — See  2  Moore  on  Pacts 
1288-1821. 

Same — Proof  and  effect. — See  20  Cent.  Dig.  col.  1619,  {{1162- 
1167:   8  Decen.   Dig.  p.   960,   {|  309-318. 

Same — ^To  show  illegitimate  relationship. — See  10  A.  C.  521. 

Dedication,  presumption  of  for  user. — See  6  L.  261. 

Deeds — ^As  evidence,  admissibility  of.^ — See  1  Obiter  Dig.  709. 

Definition  of  evidence. — See  8  W.  ft  P.  2622. 

Degree  of  proof  necessary,  as  to  generally. — See  1  Moore  on 
facts  64-106. 

Degrees  of  evidence,  as  to,  see  Kerr's  Cyc.  C.  C.  P.  {{  1828  et 
seq.  and  notes. 

Demonstrative  evidence — ^As  to  generally,  see  42  I>.  368;  20 
Cent.  Dig.  col.  1008,  {§676-688;  8  Decen.  Dig.  p.  804,  {{188-199;  2 
Moore  on  Facts  1353. 

Same — ^Exhibiting  child  to  Jury  In  bastardy  proceedings.— 
See  6  A.  C.  560;  52  L.  500-506. 

Same — Experiments  in  presence  of  Jury,  as  evidence. — See  15 
U  221;  42  L.  884;  2  Moore  on  Facts  1856-1861. 

Same — Physical  examination,  compelling  plaintiff  to  submit 
to. — See  14  Lk  466-469. 

Same — ^Photographs  as  evidence. — See  85  L.  808-816;  63  L. 
438;  2  Moore  on  Facts  1361-1363. 

Same — Same — ^X-ray  photographs  as  evidence. — See  "X-ray 
photographs,"  this  note. 

Same — Resemblance,  as  evidence  of  relationship. — See  6  A.  C 
560;  62  L.  600-505. 
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DeposltlonB  as  evidence,  as  to  g^enerally,  see  note  I  2021,  post: 
also  6  A.  C.  607;  .7  A.  C.  605;  9  A.  C.  795;  2  Moore  on  Facts  1114- 
1122. 

Destroyed  Instrument,  secondary  evidence  to  prove  contents 
of. — See  9  A.  C.  481. 

Detectives,  testimony  of  to  prove  adultery. — See  12  A.  C.  960. 

Dictionary,  admissibility  of  in  evidence. — See  11  A.  C.  182. 

Direct  evidence,  as  to,  see  3  W.  &  P.  2072. 

Direct  examination,  as  to,  see  3  W.  &  P.  2072. 

Discrepancies,  between  witnesses  in  observation  and  memory. 
— See  2  Moore  on  Facts  783,  964-971. 

Distance,  calculation  of,  weigrbt  and  sufficiency  of. — See  1 
Obiter  Dig.  712. 

Same — Testimony  involving  estimate  of,  as  to  generally,  see 
1  Moore  on  Facts  378-395. 

Divorce — ^Admissibility  of  evidence  of  detectives  to  prove 
adultery. — See  12  A.  C.  960. 

Same — Relevancy  and  materiality  of  evidence  of  drunkenness, 
in  proceedlngrs  for. — See  84  L.  452. 

Documentary  evidence — As  to  generally,  see  12  L.  478,  556:  15 
L..  138;  17  L.  851;  23  I^.  40;  28  L.  138,  819:  48  U  310;  51  U  754; 
1  Obiter  Dig.  709;  20  Cent.  Dig.  col.  1712,  fi(  1280-1382. 

Same — Attested  instruments. — See  35  I^  321,  851;  44  t..  142- 
147. 

Same — Books  of  account. — See  "Books  of  account,"  this  note. 

Same — Same— As  evidence  between  other  parties. — See  53  L. 
513-542. 

Same — Entries  in  family  Bible  or  other  religious  book. — See 

6  A.  C.  59;  41  L.  449-456;  also  "Bible."  «*Marriage,"  and  '*Pedi- 
gree,"  this  note. 

Same — ^Bxempllflcations,  transcripts,  and  certified  copies. — 
See  20  Cent.  Dig.  col.  1787,  ||  1288-1287;  8  Decen.  Dig.  p.  1010. 
§§338-349;  also  "Copies,"  this  note. 

Same — Partnership  books  of  account. — See  52  L.  833-848. 

Same — ^Partys  books  of  account,  as  evidence  in  his  o?m  favor. 
—See  52  L.  548-610. 

Same — ^Private  documents — As  to  generally,  see  2  A.  C.  841: 
6  A.  C.  58. 

Same — Same — ^Family  record,  admissibility  to  sliow  age,  mar- 
riage or  pedigree,  where  party  making  is  alive. — See  6  A.  C.  59; 
also  "Bible,"  **Marriage,"  and  "Pedigree,"  this  note. 

Same — Same — Books  of  account  offered  must  be  of  original 
entry. — See  2  A.  C.  842;  also  "Books  of  account,"  this  note. 

Same — Private  writings  and  publications. — See  20  Cent.  Dig. 
col.  1950,  §§1880-1620;  8  Decen.  Dig.  p.  1029,  ff  350-3fi5. 

Same — Production,  authentication,  and  effect. — See  20  Cent. 
Dig.  col.  2146.  §§1621-1677;  8  Decen.  Dig.  p.  1067.  §§366-883 
(12). 
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Same — Public  documents — As  to  erenerally. — See  2  A.  C.  165; 
3  A,  C.  867;  6  A.  C.  464;  6  A.  C.  499;  7  A.  C.  993;  10  A.  C.  92. 

Same — Same — Admissibility  of  parol  evidence  to  aid,  vary  or 
contradict  municipal  record. — See  7  A.  C.  1046. 

Same — Same — ^Identification  of  record  by  stranger. — See  6  A. 
C.  BOO. 

Same-rSame — Unstamped  document  as  evidence. — See  1  A.  C. 
124. 

Same — Public  or  official  acts,  proceedlngrs,  record,  and  certifi- 
cates.— See  20  Gent.  Digr-  col.  1712,  §51230,  1282;  8  Decen.  Dig.  p. 
994.  Si  325-337. 

Same — ^Receipts. — See  29  Ia  787,  740. 

Same — Scientific  books  and  treatise. — See  40  1*  553-570;  also 
note  1 1986,  post. 

Same — What  provable  by  books  of  account. — See  52  Tj.  689- 
722. 

Dog's  bark,  identification  of  by  witness. — See  2  Moore  on 
Facts  1873. 

Domestic  relations,  of  parties  suing  for  personal  Injuries  not 
resulting  in  death,  admissibility  of. — See  10  A.  C.  288. 

Drunkenness — Presumption  as  to  effect  on  testamentary  ca- 
pacity.— See  89  Ij.  226. 

Same — Relevancy  and  materiality  of  evidence  of — In  action 
for  divorce. — See  34  L.  462. 

Same — Same — ^In  Inquest  of  testamentary  capacity. — See  39 
L.   227. 

Same — What  does  not  disqualify  in  application  for  letters  of 
administration. — See  1  Charch's  New  Probate  I^aw  and  Pmc- 
tlce  391. 

Duplicates  of  public  records,  originals  of  which  have  been 
destroyed  by  fire,  admissibility  of  in  evidence. — See  3  Fed.  Stats. 
Ann.  41,  note. 

Equity  suit,  circumstantial  evidence  admissible  in. — See  1 
Obiter  Dig.  708. 

Evidence  at  former  trial,  as  to  generally,  see  20  Cent.  Dig.  col. 
S681.  112401-2428;  8  Decen.  Dig.  p.  1487,  §§575-583. 

Same*-Of  deceased  witness,  admissibility  of. — See  2  L.  78. 

Evidence  of  debt — ^As  to  generally,  see  3  W.  &  P.  2524. 

Same — Certificate  of  deposit  as. — See  8  W.  A  P.  2524. 

Same — Insurance  policy  as. — See  3  W.  &  P.  2524. 

Same — Judgment  as. — See  8  W.  &  P.  2524. 

Same— Letter  as. — See  3  W.  &  P.  2525. 

Same— Mortgage  as. — See  3  W.  &  P.  2525. 

Same — Open  account  as. — See  8  W.  &  P.  2625. 

Evidence  without  further  proof,  as  to,  see  8  W.  &  P.  2526. 

Examination  of  witnesses,  court  has  no  right  to  make. — See 
e  A.  C.  477. 

Exceptions. — See  "Objections  and  exceptions,"  this  n«te. 
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Same — To  rule  excludlner  parol  evidence  to  vary  written  con- 
tract, as  to  generally,  see  6  L.  45,  46,  S88;  17  L.  272. 

Expectancy  in  life,  expert  evidence  as  to. — See  10  A.  O.  621. 

Same — Conclusiveness  of  mortality  tables. — See  45  L.  660. 

Experiments,  made  in  presence  of  Jury,  admissibility  of  in 
evidence.— See  7  A.  C.  216:  15  L.  221;  42  L.  384. 

Expert  testimony  and  witnesses. — See  "Non-expert  testimony." 
and  "Opinions  and  conclusions,"  this  note. 

Same — ^As  to  erenerally. — See  1  A.  C.  801:  3  A.  C.  552;  7  A.  C. 
23,  214,  292,  458;  9  A.  C.  795,  1222;  1  Moore  on  Facts  154-167:  2 
Id.  1374-1389. 

Same — Admissibility  in  evidence  of  experiments  made  in  pres- 
ence of  Jury. — See  7  A.  C.  216;  15  L.  221;  42  L.  384. 

Same — As  to  conclusiveness  of  testimony  of  expert. — See  42  L. 
768-778. 

Same — As  to  handwriting'. — See  63  L<.  985. 

Same — Bias  of  expert. — See  2  Moore  on  Facts  1376. 

Same — Comparison  of  handwriting. — See  20  Cent.  Dig.  col. 
3495,  112381,  2891;  8  Decen.  Dig.  p.  1474.  if  561.  567. 

Same — Competency  of  experts. — See  20  Cent.  Dig.  col.  3407. 
Si  2343-2363;  8  Decen.  Dig  p.  1420,  ||  536-646. 

Same — Effect  of  evidence  of  expert. — See  20  Cent.  Dig.  col. 
3516,  0  2392-2400;  8  Decen.  Dig.  p.  1478,  il  568-674. 

Same — Examination  of  experts. — See  20  Cent.  Dig.  col.  3455. 
112364-2380;  8  Decen.  Dig.  p.  1442,  §f  547-560. 

Same — Estimate  of  number  in  crowd. — See  2  Moore  on  Facts 
1389. 

Same — ^Expectancy  in  life,  as  to. — See  10  A.  C.  621, 

Same — Non-expert  opinion. — See  3  A.  C.  893;  4  A.  C.  887;  6 
A.  C.  26:  7  A.  C.  60,  607;  8  A.  C.  881. 

Same — Opinion  evidence. — See  "Opinion  evidence,"  this  note. 

Same — Qualification  of  experts. — See  7  A.  C.  581.  607.  1035:  8 
A.  C.  146;  9  A.  C.  620. 

Same — Right  to  cross-examine  as  to  competency  of  expert 
before  his  testimony  is  given. — See  7  A.  C.  683. 

Same — Subjects  of  expert  testimony. — See  3  A.  C.  660;  5  A.  C 
972;  7  A.  C.  74,  458:  8  A.  C.  1105;  10  A.  C.  618:  20  Cent.  Dig.  col. 
3337,  f  8  2308.  2343;  8  Decen.  Dig.  p.  1884,  {|    505-534. 

Same — Testimony  of  expert  as  to  sanity  and  mental  capacity. 
—See  39  L.  805-333. 

Same — ^Weight  of  testimony  of  expert. — See  42  L.  755-765. 

Extrinsic  evidence. — See  "Parol  and  extrinsic  evidence.'*  this 
note. 

Same — As  to  generally,  see  3  W.  &  P.  2685. 

"Facts"  synonymous  with  "evidence." — See  3  W.  &  P.  2523. 

Facts  in  issue,  and  relative  to  issue,  are  relevant  and  com- 
petent.— See  20  Cent.  Dig.  col.  215,  SI  128-296;  8  Decen.  Dig.  p. 
625.  |S99>117. 
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Failure  to  produce  evidence,  presumption  on. — See  14  L.  ^70. 
Failure  to  testify*  presumption  from. — See  1  Obiter  Dig-.  703. 
False  pretenses,  evidence  In  prosecution  for. — See  4  A.  C.  365: 
10  A.  C.  904. 

Same — Admissibility  of  evidence  of  similar  transactions. — See 

10  A.  C.  906. 

Falsity  of  report  upon  which  accused  claims  to  have  acted, 
evidence  to  prove*  admissibility  of. — See  11  A.  C.  607. 

FalsuB  in  uno,  falsus  in  omnibus. — See  81  A.  D.  330,  831:  86 
A.  D.  474;  14  A.  S.  46;  2  Moore  on  Facts  1209-1218;  1  Obiter  DIgr. 
712. 

Familiarity  or  intimacy,  evidence  of  acts  of  between  prose- 
cutrix and  defendant  admissible  in  prosecution  for  rape. — See 

11  A.  a  672. 

Family  record — Admissibility  to  show  asre,  marrlagre,  or  pedi- 
firree,  where  party  maklngr  it  is  alive. — See  6  A.  C.  59;  also 
"Bible,"  "Marriagfe,"  "Pedigrree,"  this  note. 

Federal  courts,  evidence  In,  as  to,  see  4  Fed.  Stats.  Ann.  573, 
note. 

Financial  condition — ^Admissibility  of  evidence  of*  in  prose- 
cution for  embezzlement. — See  6  A.  C.  849. 

Same — Evidence  of,  admissible  to  show  payment. — See  11  A.  C. 
110. 

Same — Evidence  of,  in  suit  by  physician,  admissibility. — See 
11  A.  C.  665. 

Foreign  laws,  proof  of,  how  made. — See  1  A.  C.  239;  7  A.  G. 
69,  74;  25  L.  449-467. 

Foreiern  letters  patent,  how  proved. — See  3  Fed.  Stats.  Ann. 
38  and  note. 

Former  owner,  admissions  by,  admissibility  of  In  evidence. — 
See  20  Cent.  Dig:,  col.  1174,  if  822-882;  8  Decen.  Dig.  p.  847.  |9  229- 
236  (6). 

Fraud — ^As  to  evidence  of  and  sufficiency  of  proof. — See  1 
A-  C.  806;  7  A.  C.  276,  505. 

Same — Circumstantial  evidence  to  prove  commission  of. — See 
1  Obiter  Dig:.  708. 

Same — Presumption  and  burden  of  proof. — See  1  A.  C.  809. 

Fraudulent  intent,  as  to  deed,  parol  evidence  to  show. — See 
4  L.  427. 

CSas,  explosion  of,  weight  and  sufficiency  of  evidence  to  estab- 
lish neffligrence.^ — See  29  L.  346.  • 

Oift,  parol,  of  land,  evidence  sufficient  to  establlstf. — See  12 
A.  C.  494. 

Grantors,  admissions  by,  admissible  in  evidence. — See  20  Cent. 
I>lff.  col.  1174,  81822-882;  8  Decen.  Dljar.  p.  847.  If  229-236  (6). 

Handwriting: — Comparison  of  by  expert. — See  20  Cent.  Dig. 
col.  3495.  ff  2381-2391;  8  Decen.  Dlff.  p.  1474.  ff  561-567;  1  Moore 
on  Facts  604-726. 
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^me — Of  decedent,  under  rule  ezcludlngr  testimony  of  trans- 
actions, competency  of  witness  to  testify  as  to. — See  12  A.  C. 
611. 

Same — Photoerraphs  as  standard  of  comparison. — See  63  L. 
488. 

Same — Testimony  as  to  srenerally. — See  1  Moore  on  Facts 
604-726. 

Same — ^Value  or  weight  of  expert  t^timony,  as  to,  see  42  L. 
771. 

Same — ^Value  and  weight  of  non- expert  testimony,  as  to.  see  64 
L.  316. 

Hearing:. — See  "Sound  and  hearing,"  this  note. 

Hearsay  evidence — As  to  generally. — See  1  A.  C.  468;  2  A.  C. 
620;  6  A.  C.  713;  8  A.  C.  466,  984,  1134;  9  A.  C.  648;  1  U  273;  2  L. 
78;  7  L.  799;  12  L.  838;  25  L.  197;  20  Cent.  Dig.  col.  1627,  |i  1I6S- 
1178;  8  Decen.  Die.  P-  962.  ||  314-314  <5);  4  W.  &  P.  32,  38. 

Same — As  to  declarations. — See  19  L.  733-750. 

Same — As  to  marrlagre. — See  7  L.  799;  12  L.  838. 

Same — As  to  pedigree. — See  7  L.  799;  12  L.  838. 

Same — As  to  prlvlleered  communications. — See  "Privileged 
communications,"  this  note. 

Same — ^Evidence  founded  on  hearsay. — See  20  Cent.  Dig.  col. 
1690,  SI  1201-1229;  8  Decen.  Dig.  p.  989.  |g  319-324  (3). 

Same — Evidence  to  show  unsuccessful  search  for  witness. — 
See  8  A.  C.  468. 

Same — Generally  inadmissible. — See  1  Obiter  Dig.  704. 

Same — In  will  cases. — See  3  L.  850;  38  L.  436,  453. 

Same — Of  threats. — See  17  Ij.  654-663. 

Same — Proof  against  one,  of  declarations  of  another,  to  show 
partnership.— See  20  L.  595-599. 

Same — Relative  to  time  of  transactions  and  declarations.— 
See  19  L.  733-750. 

Same — Statements  by  persons  other  than  parties  or  witnesses. 
— See  20  Cent.  Dig.  col.  1632,  U  1174-1200;  8  Decen.  Dig.  p.  966. 
SI  815-318  (8). 

Husband  and  wife,  declarations  admissible  to  show  state  of 
feeling  existing  between. — See  1  Obiter  Dig.  707, 

Identification — Of  persons  and  things,  as  to  generally. — See  2 
Moore  on  Facts  1365-1373. 

Same — Of  public  record  by  stranger. — See  6  A.  C.  600. 

Ignorance  of  witness,  as  to,  see  2  Moore  on  Facts  1047. 

Ignorance  or  intelligence  of  witness,  effect  of  testimony. — See 

2  Moore  on  Facts  1085-1089. 

Illegal  evidence,  as  to,  see  4  W.  A  P.  3889. 

Illegitimate  child,  sufficiency  of  evidence  to  show  recognition. 
— See  6  A.  C.  931. 

Illegitimate  relationship,  declarations  admissible  to  show. — 
See   10  A.  C.   521. 

1336 


EVIDENCE  GENERALLY.  f  1823 

Inadmissible  evidence,  srettingr  before  jury,  effect. — See  6  A.  C. 
220,  224;  7  A.  C.  607;  10  A,  C.  273. 

Incompetent  evidence,  as  to,  see  4  W.  &  P.  3510. 

Incredibilities  of  testimony,  as  to,  see  1  Moore  on  F^cts  180- 
230. 

Indians,  trial  of  right  of  property  between  and  white  per- 
sons, evidence. — See  8  Fed.  Stats.  Ann.  876. 

Indirect  evidence,  as  to,  see  4  W.  8t  P.  3658. 

Indispensable  evidence,  as  to,  see  4  W.  ft.  P.  8568. 

Inferences  from  facts  proved,  etc.,  as  to,  see  1  Moore  on 
Facts  695. 

Impeachment  of  witness,  as  to  generally,  see  2  Moore  on  Facts 
1259-1279. 

Improbabilities  of  testimony,  as  to,  see  1  Moore  on  Facts  180- 
230. 

Insanity — ^As  to  evidence  of  and  sufficiency  of  proof. — See  3 
A.  C.  920;  4  A.  C.  889;  6  A.  C.  26;  7  A.  C.  264;  9  A.  C.  795. 

Same — Admissibility  of  evidence  of  insanity  of  ancestor  or 
kindred. — See  6  A.  C.  29. 

Same — ^Burden  and  quantum  of  proof  in  criminal  cases. — See 
3  A.  C.  926. 

Same — Of  witness,  at  time  of  testifying  or  at  time  of  observa- 
tion or  transaction. — See  2  Moore  on  Facts  1091. 

Same — ^Presumptlon  as  to  continuance  of. — See  4  A.  C.  491:  35 
L.  117;  86  L.  726. 

Instrument  not  testamentary  on  its  face,  admissibility  of  evi- 
dence to  show  was  intended  to  take  effect  upon  death  of  maker. 
— See  12  A.  C.  287. 

Insufficient  evidence,  as  to,  see  4  W.  &  P.  3669. 

Insurance  policy  as  evidence  of  debt. — See  8  W.  A  P.  2524. 

Intelligrence  of  witness. — See  2  Moore  on  Facts  1047-1092. 

Intent — Admissibility  of  direct  testimony  bj'  party  as  to. — See 
12  A.  O.  4. 

Same — With  which  act  was  done,  circumstantial  evidence  to 
prove. — See  1  Obiter  Digr.  708. 

Interpreter,  evidence  griven  through,  admissibility. — -See  7  L. 
713. 

Interested  witness,  weight  and  sufficiency  of  testimony. — See 
1  Obiter  Dig.  710. 

Intimacy,  evidence  of  acts  of,  between  prosecutrix  and  de- 
fendant, admissible  in  prosecution  for  rape. — See  11  A.  C  672. 

Intoxicating  liquors,  burden  of  proof  on  claimant  of  seized. — 
See  8  Fed.  Stats.  Ann.  701,  note. 

Intoxication — As  to  evidence  of. — See  10  A.  C.  786. 

Same — Admissibility  of  non-expert  testimony  as  to. — See  10 
A.  C.  788. 

Same — Issue,  right  of  witness  to  give  opinion  on.  effect. — See 
34  L.  64.  68. 
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Judg-ment  as  evidence  of  debt. — See  3  W.  &  P.  2524. 

Judicial  evidence,  as  to,  see  4  W.  &  P.  3867. 

Judicial  examination,  as  to,  see  4  W.  A  P.  3857. 

Judicial  notice — ^As  to  generally,  see  20  Cent.  Dig.  col.  33. 
tS  1-72;  8  Decen.  Dig.  p.  642,  ii  1-52. 

Same — As  to  laws  of  foreigrn  countries,  see  4  L.  41. 

Same — As  to  laws  of  sister  state,  see  4  L.  41;  67  I*.  34. 

Same — By  jury,  as  to  generally,  see  81  L,  489r496. 

Same — By  state  courts. — See  4  L.  83*34. 

Same — By  United  States  courts. — See  4  L.  38. 

Same — Judicial  matters,  of. — See  4  L.  34,  42. 

Same — Of  banking  customs. — See  21  L*.  446. 

Same — Of  holidays. — See"  19  L.  316. 

Same — Of  intoxlcatinff  character  of  beverage. — See  4  !«.  408; 
20  L.  648. 

Same — Of  laws,  ordinances  and  customs. — See  4  L.  83. 

Same — Of  officers  and  corporations. — See  4  L.  36. 

Same — Of  time  and  place. — See  4  L.  86. 

Same — Of  various  facts. — See  4  L.  38. 

Same — What  notice  is  taken,  and  effect. — See  20  Cent.  Dig.  col. 
33,   SS  1-72;  8  Decen.  Dig.  p.  542,  i|  1-52. 

Judicial  proceedings  of  states,  proof  of. — See  3  Fed.  Stats. 
Ann.  37  and  notes. 

Kinds  of  evidence. — See  Kerr's  Cyc,  C.  C.  P.  {  1827  and  note. 

Latent  dangers,  burden  of  proof  upon  employee. — See  11  A.  C. 
116. 

Law  Books,  as  evidence. — See  40  L.  672. 

Law  of  evidence,  as  to,  sec  Kerr's  Cyc.  C.  C.  P.  S  1826  and  note. 

Legal  evidence,  as  to,  see  3  W.  &  P.  2523. 

Legislative  acts,  authentication  and  proof  of. — See  8  Fed. 
Stats.  Ann.  37. 

Letter — As  evidence  of  debt. — See  3  W.  &  P.  2525. 

Same — Receiving  in   reply,   presumption   of  authenticity. — See 

II  A.  C.  887. 

Lex  non  scripta,  foreign,  parol  proof  of. — See  25  L.  451. 

Lex  scripta,  foreign,  parol  proof  of. — See  26  L.  454-460. 

Libel  for  wages  of  seamen,  evidence. — See  6  Fed.  Stats.  Ann. 
883,  note. 

Same — Relevancy  and  materiality  of  evidence  in  mitig'ation 
of  damaeres. — See  8  L.  69. 

Libel  and  slander — Evidence  In  generally. — See  5  A.  C.  854; 
6  A.  C.  135;  7  A,  C.  1156. 

Same — Burden  of  proof  in  action  of. — See  7  A.  C.  840:  10  A.  C. 
1148. 

Same — Burden  of  proving  malice  wliere  communication  privi- 
leged.— See  7  A.  C.  844. 

Same — Presumptions  in. — See  3  A.  C.  482;  7  A.  C.  840. 
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Same — Quantum  of  proof  for  Justlflcatlon  In  civil  action. — 
See  7  A.  C.  1168. 

Life  insurance  policy — Declaration  of  Insured  to  contradict 
statement  in  application. — See  7  A.  C.  647. 

Same — Declarations  or  written  statements  by  insured  previous 
to  death,  as  evidence  of  suicide. — See  8  A.  C.  1114. 

Same — Evidence  in  action  on. — See  4  A.  C.  261:  7  A.  C.  646: 
8  A.  C.  1162. 

Llmltingr  number  of  witnesses  to  prove  certain  facts  in  Issue. 
—See  8  A.  C.  828. 

LlS^ht  and  sight,  testimony  InvolvlngTt  as  to  grenorally. — See  1 
Moore  on  Pacts  293-366. 

Local  option,  evidence  of  other  violations  in  prosecution 
under. — See  10  A.  C.  1006. 

Same — Evidence  to  Impeach  the  law  not  admissible. — Seo  10 
A.  C.  1006. 

Logr-book,  entries  in  as  evidence. — See  4  Fed.  Stats.  Ann.  867-8 
and  note;  6  Fed.  Stats.  Ann.  914. 

Lost  instrument,  evidence  and  sufficiency  of  proof  to  estab- 
lish.—See  2  A.  C.  37,  41. 

Malicious  prosecution,  evidence  in  action  for — Of  character  of 
parties. — See  4  A.  C.  836,  839. 

Same — Of  malice. — See  4  A.  C.  836;  7  A.  C.  864;  10  A.  C.  369. 

Same — Of  probable  cause.— See  2  A.  C.  576;  3  A.  C.  1104;  4 
A.  C.  836;  6  A.  C.  259,  506;  7  A.  C.  864. 

Market  reports,  as  evidence. — See  12  A.  C.  127. 

Marrlagre — As  to  evidence  of  and  sufficiency  of  proof. — See  5 
A.  C.  981. 

Same — Entry  In  family  bible,  admissibility  to  show. — See  6 
A.  C.  69;  also  "Bible,"  this  note. 

Same — Hearsay  evidence  as  to. — See  7  L.  799;  12  L.  838. 

Same — Same — ^Weigrht  and  sufficiency  of. — See  7  L.  799. 

Same — Same — As  to  sanity  or  insanity  at  time  of. — See  40  L. 
472. 

Masons,  confidential  communications  by,  under  obllgratlons  of 
order,  not  privilegred.— See  7  Wyom.   457.  53  P.   282. 

Materiality  of  evidence. — See  "Relevancy,  materiality,  and 
competency,"  this  note. 

Same — As  to  grenerally. — See  20  Cent.  Dig.  col.  R92,  11424-437; 
8  Decen.  Digr.  p.  711,  9S  143-147. 

Matters  of  public  or  greneral  rigrht  or  Interest,  declarations 
as  to  admissible  in  evidence. — See  20  Cent.  Dig.  col.  1617.  fif  1155- 
1161;  8  Decen.  Dig.  p.  959,  {{298-308. 

Memory. — As  to  and  effect  on  credibility  of  testimony. — See 
2  Moore  on  Facts  791. 

Same — Adult's  memory  of  childhood  events. — See  2  Moore  on 
Facts   838-844. 
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Same — Age,  sex,   iernorance,  or  Intelligence  of  witness,  elTect 
of  on. — See  2  Moore  on  Facts  845. 

Same — Attention    and    interest,    effect    on. — See    2    Moore    on 
Facts  849-859. 

Same — Auditory,  grustatory,  or  olfactory  and  visual,  as  to,  see 
2  Moore  on  Facts  803. 

Same — Discrepancies  between  testimony  of  witnesses. — Sec  2 
Moore  on  Facts  964-971. 

Same — Diversion  or  distraction  of  attention,  effect  of  on. — See 
2  Moore  on  Facts  860. 

Same — Forgetting  and  false  memory. — See  2  Moure  on   Facts 
935. 

Same — Imaginative   attention,    as    to,    see    2    Moore    on    Facts 
867. 

Same — Of  biased  witness. — See  2  Moore  on  Facts  927. 

Same — Of  contents  of  written  instruments,  maps,  etc. — See  2 
Moore  on  Facts  1037-1045. 

Same — Of  dates. — See  2  Moore  on  Facts  972-986. 

Same — Of  estimate  of  periods  of  time. — See  2  Moore  on  Facts 
992-1005. 

Same — Of  facts  not  understood  by  witness. — See  2  Moore  on 
Facts  884. 

Same — Of   unimportant,    trivial,    or    collateral     facts. — See    2 
Moore  on  Facts  890-900. 

Same — Of  oftrepeated  and  similar  occurrences. — See   2  Moore 
on  Facts  875-884. 

Same — Of  one's  own  acts,  thoughts,  and  feelings. — See  2  Moore 
on   Facts  870. 

Same — Of    oral   statements,    such  as  declarations,  admissions, 
conversations,  contracts,  etc. — See  2  Moore  on  Facts  1005-1037. 

Same — Of  pleasant  and  unpleasant  experiences. — See  2  Moore 
on   Facts   887. 

Same — Of  time  of  day.— See  2  Moore  on  Facts  988-991. 

Same — Physical  condition  as  affecting. — See  2  Moore  on  Facts 
805-819. 

Same — Psychological    influence,    effect    on. — See    2    Moore    on 
Facts  913-926. 

Same — Recency  or  remoteness  of  facta. — See  2  Moore  on  Facts 
820-835. 

Same — Retroactive  attention. — See  2  Moore  on  Facts  863-867. 

Same — Revived  and  refreshed. — See  2  Moore  on  Facts  948-963. 

Mental   capacity   of  deceased   person,  declaration,  admissibil- 
ity  to   show. — See    1    Obiter  Dig.    706. 

Middle-aged    person,    testimony    of. — See    2    Moore    on    Facts 
1062. 

Misconduct   of   jurors — As    to    evidence    of. — See    6    A.   C   920: 
7   A.   C.   418;   10  A,   C.    1006. 
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Same — ^Admissibility  of  aflldavits  of  Jurors  to  prove  mlacon- 
duct  by  or  affectingr  Jury  outside  of  Jury-room. — See  6  A.  G.  290. 

Same — ^Burden   of  moving  party   to   show   nonpartlclpation. — 
See   7  A.   C.   420. 

Mistake — In   description    of   land,    parol    evidenco    to   show. — 
See  16  Ij.  321. 

Same — Of    witness,   as    to    grcnerally. — See    2    Moore    on    Facts 
1218-1223. 

Mode   of   taking:   evidence,   power   of   court    to    regulate. — See 
4  Fed.  Stats.  Ann.  686,  note. 

MoKality    tables,    admissibility    of    in    action    for    death    by 
wrongrful  act. — See  12  A.  C.  425. 

Mortgagre,  as  evidence  of  debt. — See  8  W.  &  P.  2525. 

Municipal  record,  parol  evidence  to  aid,  contradict  or  vary. — 
See  7  A.  C.  1046. 

National    bank,    certificate    of    orgranization,    conclusive    evi- 
dence.— See  3  Fed.  Stats.  Ann.  27  and  note. 

Naturalization,  proved  how. — See  6  Fed.  Stats.  Ann.  203,  note. 

Negrative   and   positive    testimony. — See    "Positive   and    Nega- 
tive Testimony,"  this  note. 

Same — ^As  to  locomotive  and  street  car  signals. — See  12  A.  C. 
1033. 

Negrligrence — ^Evidence   and   sufficiency   of   proof. — See    8    A.    C. 
1041,   1046. 

Same — ^Evidence  of  prior  accident. — See  5  A.  C.  1014. 

Same — Presumption  of  overcome  by  uncontradicted  evidence, 
when. — See  4  Fed.  Stats.  Ann.  674,  note. 

New  promise,  evidence  of  to  remove  bar  of  statute  ex  delicto. 
— See  11  A.  C.  180. 

New  evidence,  consideration  of  on  appeal. — See  9  A.  G.  951. 

Newly   discovered   evidence — As    to   grencrally,   see   5    W.   &   P. 
4790. 

Same — Matter  of  record. — See  5  W.  &.  P.  4791. 

Same — ^Transactions    occurring:    after    trial. — See    5    W.    &    P. 
4791. 

Non-expert   opinion. — See    "Expert  evidence,"    and     "Opinions 
and  conclusions,"  this  note. 

Same — As  to      admissibility   of   in   evidence,   rule   and   excep- 
tions.—See  38  L.  721-747. 

Same — As  to  conclusiveness  of  testimony  of  experts. — See   42 
L.  753-773. 

Same — As  to  handwriting:. — See  "Handwriting:,"  this  note. 

Same — Same — As  to  g:enerally,  see  43  Lt,  964-986. 

Same — Same — Gomparison  of. — See  62  L.  818-878;  65  L.  95. 

Same — Same— Competency  of  expert  for  comparison. — See   63 
L.   937-943. 

Same — Same — Competency    of    handwriting     as     standard    of 
comparison.— See  63  L.  428-443. 
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Same — Same — Procedure  In  proof  of,  expert  witness. — See  4i 
L.  771;  63  L.  163:  64  L.  63,  617;  65  la.  161-156. 

Same — As  to  sanity  and  mental  capacity. — See  39  L.  305-333. 

Same — Of  subscribing^  witnesses. — See  39  L.  715-720. 

Same — Opinions  and  conclusions. — See  "Expert  testimony," 
this  note. 

Same — Same — As  to  grenerally,  see  11  I*  787;  12  L.  293;  29  L. 
345. 

Same — Rlgrht  of  witness  to  grive  opinion  on  fact,  issue  to  be 
tried  as  to  sanity  or  mental  capacity. — See  36  I^  64-68. 

Same — Weigrht  and  effect  and  sufficiency  of. — See  39  L.  328-333: 
42  U   755-767. 

Notes. — See  "Bills  and  notes,"  this  note. 

Same — ^Proof  of  execution  of. — See  4  Fed.  Stats.  Ann.  586.  note. 

Number  of  witnesses  does  not  always  determine  weight  and 
sufficiency  of  evidence. — See  1  Obiter  Dlgr.  711. 

Objections  and  exceptions,  as  to  generally,  see  4  A.  C.  639; 
5  A.  C.  578,  918;  10  A.  C.  643,  1061. 

Official  certificates — Of  controller  of  organization  of  national 
bank,  conclusive  evidence. — See  3  Fed.  Stats.  Ann.  27  and  note; 
5  Fed.  Stats.  Ann.  116,  note. 

Same — Of  marriage,  as  evidence. — See  4  Fed.  Stats.  Ann.  872. 

Same — Of  notaries  public,  as  evidence. — See  5  Fed.  Stats.  aOii. 
378. 

Same — Of  secretaries  of  legations  and  consular  ufflcers.  as  evi- 
dence.— See  2  Fed.  Stats.  Ann.  812. 

Observation — As  to  and  effect  in  testimony. — See  2  Moore  on 
Facts  733-738. 

Same — Actor  rule. — See  2  Moore  on  Facts  760-770. 

Same — Attention  and  Interest. — See  2  Moore  on  Facts  742- 
746. 

Same — Auditory  observation,  as  to,  see  2  Moore  on   Facts  7T3. 

Same — Capacity  for.— See  2  Moore  on  Facts  738-741. 

Same — Count  of  persons,  objects  or  money. — See  2  Moore  on 
Facts  777. 

Discrepancies  between  testimon}'  of  witnesses,  as  to. — St:e  2 
Moore  on  Facts  783. 

Same — Diversion  or  distraction  of  attention,  effect  on. — See  2 
Moore  on  Facts  743-753. 

Same — Oustatory.  olfactory,  and  tactile  observations. — St>e  1 
Moore  on  Facts  773. 

Same — Of  or  from  moving  objects. — See  2  Moore  on  Facts  769. 

Same — Prepossession,  inference,  and  bias  of  officer,  effect  on 
testimony. — See  2  Moore  on  Fact.*)  752-758. 

Same — Visual  observations. — See  2  Moore  on  Facts  772. 

Open  account,  as  evidence  of  debt. — See  3  W.  &  P.   2625. 

Opinion  of  witness  as  to  character  of  accused,  admissibility 
In  criminal  prosecution. — See  12  A.  C.  750. 
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Opinions  and  conclusions. — See   "Expert  lest!*      ,  „   "opinion 
evidence,**  this  note.  ' 

Same — As  to  generally. — See  11  t«.  787;  3  2  L.  293, <^  ^   345 

Opinion  evidence — As  to  Renerally,  see  3  A.  C.  893*^    .    q    gg?; 
6  A.  C.  26;  7  A.  C.  607;  8  A.  C.  381;  11  L.  787;  12  U  29:^29  ll  345- 

Same — As  to  amount  of  damagres  to  realty. — See  3  A^-.    557. 

Same — As  to  mental  capacity  of  person  to  execute  coV.j.g^ct  or 
deed. — See  4  A.  C.  888. 

Same — As  to  value,  mere  ownership  of  personalty  as  quufy- 
Ingr  person  to  testify  to. — See  8  A.  C.  832. 

Same — ^As  to  whether  work,  situation  or  appliances  are  dun- 
grerous. — See  7  A.  C.  463. 

Same — Competency  of  experts. — See  "Expert  testimony  "  etc., 
this  note. 

Same — Same — As  to  prenerally,  see  20  Cent.  Dig-,  col.  3407, 
§{12343-2868:  8  Decen.  Digr.  p.  1420.  9|  B35-546. 

Same — Conclusions  and  opinions  of  witnesses  as  to  generHlly. 
— See  20  Cent.  Dig.  col.  3112,  H  2149-2307;  8  Decen.  Dig.  p.  1294, 
U  470-608. 

Same — Effect  of  opinion  evidence. — See  20  Cent.  Dig.  col.  3516, 
912392-2400;  8  Decen.  Dig.  p.  1478.  11568-574. 

Same — ^Examination  of  experts. — See  20  Cent.  Dig.  col.  3455. 
112864-2880;  8  Decen.  Dig.  p.  1442,  ||  647-560. 

Same — Subjects  of  expert  testim.ony. — See  20  Cent.  Dig.  col. 
3337.  112808-2342;   8  Decen.   Dig.  p.   1384.   91506-534. 

Oral  contracts,  as  to  generally,  see  2  Moore  on  Facts  1328. 

Order  of  proof,  as  to  generally,  see  4  A.  C.  556;  6  A.  C.  573; 
10  A.  C.  328. 

Original  evidence,  as  to,  see  6  W.  &  P.  5057. 

Other  flres  set  out  by  same  engine,  evidenc*'  of  admissible  to 
establish  origin  of  fire,  in  action  against  K.  R.  for  setting  out 
fire. — See  12  A.  C.  218. 

Pain,  declarations  of,  admissibility  of  in  evidence. — See  13  I4. 
464. 

Parol  and  extrinsic  evidence,  affecting  rights,  us  to  generally. 
— See  6  L.  36,  88,  44:  12  L.  176;  13  L.  633;  17  L.  270;  19  L.  301: 
25  L..  626;  32  L.  597;  56  L.  425. 

Same — As  to  bills  and  notes. — See  "Bills  and  notes,"  this  note. 

Same — Same — As  to  generally. — See  1  I-..  817;  3  L.  863;  13  L. 
52,  649. 

Same — Same — To  show  who  is  liable  as  maker. — See  20  L. 
705-713. 

Same — As  to  consideration. — See  5  T..  596;  6  1..  34.  164:  20  L. 
101,  113. 

Same — As  to  trusts.— See  6  K  47;  10  T..  401:  13  L.  622;  17  T.. 
270;  27  L.  464. 

Same— As  to  wills.— See  3  T..  849:  6  T..  322:  8  L.  749;  16  U  321; 
68    L.    384. 
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Qs,Tne ^pop-^entlflcation  of  person,  property  or  beneficiary. — 

See  6  L.  43.'^' 

gJa^j^Q J, construction  or  application  of  langruagre  of  written 

Instrumer — ®®®  ^^  Cent.  Dig.  col.   2334,  §S  2066-2143;   8  Decen. 

Dls-.  p.  ]«6,  if  448-468;  2  U  183;  3  L..  806;  8  L.  33.  321;  57  L..  341. 
gg^jj^^ -Invalidating  written  instrument. — See  8  Decen.  Dig.  p. 
1179    ? 428-437. 
ga'^e — Of  foreign  laws. — See  25  L.  449-467. 

gpiie — Of  fraud,  mistake,  or  surprise. — See  4  L.  427;  6  L-  45, 
324  838;  16  L.  821;  17  L.  272. 

SslTBg — Of   prior  and    collateral    parol    agreement. — See    12   L«. 
684;  17  L.  273. 

Same — Of  separate  or  subsequent  oral  agreement. — See  8 
Decen.  Dig.  p.  1193,  SI  439-445   (9). 

.  Same — Showing  discharge  on'  performance  of  condition. — See 
20  Cent.  Dig.  col.  3093.  H  2144-2148;  8  Decen.  Dig.  p.  1920,  iS  464- 
469. 

Same — To  aid  construction  and  explain  ambiguity. — See  2  U 
183;  3  L..  805;  6  L.  33,  321;  57  L.  341;  20  Cent.  Dig.  col.  2934. 
§12066-2148;  8  Decen.  Dig.  p.  1245,  §f  448-463. 

Same — To  aid,  vary,  or  contradict  municipal  record. — Se«'  7 
A.  C.  1045. 

Same — To  contradict,  vary,  or  add  to  the  terms  of  a  written 
agreement. — See  8  Decen.  Dig.  p.  116,  IS  384-427. 

Same — To  show  intention. — See  6  L.  35,  40;  17  L.  273;  18  U  33. 

Same — To  supply  omission. — See  6  L.  24. 

Parol  gift  of  land,  evidence  sufflclent  to  establish. — See  1- 
A.  C.  494. 

Partial  evidence,  as  to,  see  6  W.  &  P.  5183. 

Partnership — As  to  evidence  of  and  Bufflcioncy  of  proof. — St?e 
4  A.  C.  61,  814;  10  A.  C.  132. 

Same — Evidence  gf  generally,  reputation  to  prove. — See  4  A 
C.  817. 

Same — Proof  against  one  partner  of  doclarations  of  another, 
to  show  partnership. — Sec  20  L.  595-599. 

Same — Relevancy  and  materiality  of  evidence  to  sliow. — Set*  13 
L.  370. 

Passenger  ticket  not  within  rule  making  bill  of  lading  evi- 
dence.— See  4  Fed.  Stats.  Ann.  863,  note. 

Payment — As  to  evidence  of  and  sufficiency  of  proof. — See  8 
A.  C.  721-778. 

Same — Evidence  of  financial  condition  of  debtor  or  creditor 
to  prove,  admissibility  of. — See  S  A.  C.  779;  11  A.  C.  110. 

Same — Presumption  In  regard  to. — See  7  A.  C.  721. 

Same — Same — Arising  from  lapse  of  time,  rebuttal  by  institu- 
tion of  legal  proceedings. — See  7  A.  C.  723. 

Same — Same — Of  taxes  from  lapse  of  time. — See  4  A.  C.  430. 
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Pedigrre»^D«claratlona  as  to,  admlBalbility  of  In  evidence. — 
See  20  Cent.  Dlff.  col.  1602,  H  1143-1164;  8  Decen.  Dig:,  p.  956. 
II  285-297. 

Same — Bvldence  of  entry  In  btble,  admissibility  of  to  show^ 
when. — See  6  A.  C.  69;  also  "Bible/'  this  note. 

Same— Hearsay  evidence  as  to. — See  7  Li.  799;  12  L.  838. 

Perjury — Aa  to  evidence  of  and  sufficiency  of  proof: — See  1 
A.  C.  161. 

Same — Quantum  of  proof  requisite^ — See  8  A.  C  810. 

Same — Same — ^number  of  witnesses  to  establish. — See  8  A.  C. 
812. 

Perjury  of  witnesses,  as  to  generally,  see  2  Moore  on  Facts 
1176-1209. 

Personal  injuries,  in  action  by  servant  against  master  to  re- 
cover for,  evidence  generally. — See  6  A.  C.  167,  709,  1014;  7  A.  C. 
468;  8  A.  a  226,  420,  688,  644;  9  A.  C.  328;  10  A.  C.  1018. 

Personal  knowledge  or  opinion  of  witness  as  to  character  of 
accused,  admissibility  of  in  criminal  prosecution  as  to. — See  12 
A.  C.  760. 

Phonograph,  reproduction  of  sounds  by,  as  evidence. — See  10 
A.  C.  283-286. 

Photographs— >A8  evidence,  as  to  generally,  see  32  L*.  802-816;  2 
Moore  on  Facts  1861-1868. 

Same — ^As  to  admissibility  of.-*See  1  A.  C.  214;  10  A.  O.  961. 

Same — Same — ^X-ray  photographs  as  evidence. — See  8  A.  C. 
486;  86  L.  816. 

Same — ^As  standard  for  comparison  of  handwriting. — See  68  L. 
438. 

Same — ^Accuracy  must  be  shown.— See  8  A.  C.  430;  10  A.  C. 
9«1. 

Same — ^Discretion  as  to  admission  or  exclusion. — See  10  A.  C. 
618. 

Same — ^Foundation  for  introduction  in  evidence. — See  1  A.  C. 
161;  10  A.  C.  1062. 

Same — ^X-ray  photographs. — See  8  A.  C.  485;  35  L.  815. 

Physical  examination,  compelling  plaintiff  to  submit  to. — See 
14  L..  466-469. 

Positive  evidence. — See  "Positive  and  negative  testimony,"  this 
note. 

Same — ^As  to  generally. — See  6  W.  &  P.  6461. 

Positive  and  negative  testimony — ^As  to  generally,  see  2  Moore 
on  Facts  1881-1337. 

Same — As  to  electric  car  headlight. — See  2  Moore  on  Factfi 
1340. 

Same — As  to  locomotive  and  electric  car  signals. — See  2  Moore 
on  Facts  1840-1863. 

Same— 43ame — ^Weight  of.— See  12  A.  C.   1033. 
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Same — As  to  vessels'  lifirlits  or  signals. — See  2  Moore  on  Facts 
1839. 

Power  of  court  to  regrulate  mode  of  taking:  evidence. — See  4 
Fed.  Stats.  Ann.  586,  note. 

Presumptions — As  to  generally. — See  3  A.  C.  72;  20  Cent.  Dig", 
col.  124,  SI  78-118;  8  Decen.  Digr.  p.  576,  f  5389;  1  Moore  on  Facts 
513-694. 

Same — As  basis  of  presumption. — See  10  A.  C.   1094-1096. 

Same — Aerainst  suppressor  or  destroyer  of  evidence. — See  14  L. 
470;  86  L.  681-585. 

Same — Against  validity  of  transaction  from  mental  weakness 
of  party. — See  4  L.  687. 

Same — As  evidence. — See  8  A.  C.  70,  72. 

Same — As  to  authority  or  power — Of  attorney  appearing  In 
action. — See  21  L.  848. 

Same — Same — Of  defendant's  servant  to  make  sale  of  Intoxi- 
cating- liquor. — See  41  Lu  672. 

Same — Same — Of  insurance  a^ent  to  make  parol  contract  of 
insurance. — See  22  L.  778. 

Same — ^As  to  dedication  and  abandonment. — See  6  I*.  261:  18  L. 
146. 

Same — ^As  to  effect  of  drunkenness  on  testamentary  capacity. — 
See  39  L.   226. 

Same — ^As  to  evidence,  on  appeal. — See  8  A.  C.  205.  208:  9  A.  C. 
84,  168. 

Same — As  to  fraud. — See  1  L.  520;  4  L.  832;  31  L.  646. 

Same — As  to  identity  of  person  from  identity  of  name. — See 
17  L.  824. 

Same — As  to  Incorporation. — See  22  L.  276. 

Same — As  to  laws,  officers,  and  Judicial  matters. — See  2  Li.  609: 
10  L.  857;  12  L.  574;  21  L.  471;  49  tt,  787;  67  K  40. 

Same — As  to  legitimacy. — See  8  L.  102;  10  L.  660. 

Same — As  to  negligrence,  force  and  effect  of  state  laws. — See  4 
Fed.  Stats.  Ann.  574,  note. 

Same — As  to  notice  of  defect  in  street  from  lengrth  of  time  it 
existed. — See  5  L.  256. 

Same — As  to  payment. — See  4  A.  C.  430;  7  A.  C.  721,  723. 

Same — ^As  to  probate  of  will,  In  another  state. — See  48  1*  136. 

Same — As  to  revocation  of  missing  will. — See  38  L*.  433. 

Same — As  to  suicide. — See  86  L.  263. 

Same — Conclusiveness. — See  Kerr's  Cyc.  C.  C  P.  I  1962  and 
note. 

Same — Controvertible. — See  Kerr's  Cyc.  C.  C.  P.  |  1963  and 
note. 

Same — Dedication,  of,  from  use. — See  6  L.  261. 

Same — From  failure  to  produce  evidence. — See  14  !.•.  470. 

Same — From  failure  to  testify  or  to  produce  best  evidence. — 
See  1  Obiter  Dig.  703. 
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Same— From  marriaere  ceremony. — See  14  Li.  640-543. 

Same — In  favor  of  judgment. — See  11  L.  159. 

Same — In  relation  to  contractual  matters. — See  1  L.  191;  2  L. 
816;  12  L.  845:  24  L.  870;  33  L.  796;  42  L.  506;  48  K  309.  318. 

Same — Same — Bills  and  notes. — See  10  L.  677;  12  L.  845;  16  L. 
206;  17  L.  826;  18  L.  85. 

Same — Of  care  or  nesligrence  and  skill — As  to  erenerally,  see 
1  L.  448;  2  L.  820;  13  U  38;  87  L.  837;  40  L.  142;  56  L.  22S. 

Same — Same — Of  person  killed  by  another's  negligence. — See 
16  L.  261. 

Same — Of  continuance,  as  to  srenerally. — See  16  L.  620. 

Same — Same— Of  insanity. — See  4  A.  C.  491;  85  L.  117;  36  Lu  726. 

Same — Same — Of  sanity. — See  35  L.  117. 

Same — Of  Judgrment. — See  10  L.  454. 

Same— Of  legal  mortgage* — See  6  W.  &  P.  5540. 

Same — Of  malice  from  evil  intent. — See  2  L.  130. 

Same — Of  mortgage. — See  1  L.  346. 

Same — Of  negligence  from  accident. — See  15  L.  33;  68  L.  799. 

Same — Same — Overcome  by  the  uncontradicted  testimony, 
when. — See  4  Fed.  Stats.  Ann.  674,  note. 

Same — Of  ouster. — See  6  W.  &  P.  5540. 

Same — Of  pasrment. — See  "Payment,"  this  note. 

Same — Same — ^As  to  generally. — See  1  Ia  628;  6  W.  &  P.  5541. 

Same— Of  sanity. — See  35  I..  117;  36  I*  721-726;  40  L.  742. 

Same — Of  survivorship  among  those  who  perish  In  common 
calamity. — See  50  L.  868,  869. 

Same — Of  want  of  probable  cause,  from  discharge  of  defend- 
ant, concluslvenese  of. — See  60  L.  486. 

Same — On  charge  of  fraud. — See  1  A.  C.  809. 

Same — Specific  presumption,  as  to  several. — See  Kerr's  Cyc. 
C.  C.  P.  1 1950,  note. 

Same — That  letter  received  in  reply  Is  genuine. — See  1 1  A.  C. 
887. 

Presumptive  evidence. — See  "Presumptions,"  this  note. 

Same — As  to  generally,  see  6  W.  ft  P.  5541. 

Previous  conversation,. parol  evidence  of  to  show  intention  of 
party  to  written  contract. — See  6  L.  85. 

Prima  facie  case,  as  to,  see  6  W.  &  P.  5549. 

Prima  facie  evidence — As  to  generally. — See  6  W.  &  P.  5549. 

Same — Certificate  of  notary,  is  of  protest. — See  4  A.  C.  689. 

Same — Sufficient  evidence. — See  7  W.  A  P.  6762. 

Same — ^Validity  of  statute  making  certain  facts  to  be. — See  6 
A.  C.  746.  ^ 

Primary  evidence,  telegram  left  for  transmission  or  delivered, 
is. — See  8  A.  C.  270. 

Private  document. — See  "Documentary  evidence,"  this  note. 

Privies,  admissions  by,  admissibility  of  in  evidence.— See  20 
Cent  Dig.  col.  1774,  ||  822-882;  8  Decen.  Dig.  p.  846,  H  229- 
236  (6). 
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Privilegred  oommnnlcatlons,  aa  to  admissibility  of.  and  waiver. 
—See  6  L.  481;  8  L..  108;  16  L.  868;  17  U  188;  67  L.  923. 

Probable  cause*  in  malicious  prosecution. — See  6  W.  &  P.  6620- 
6627. 

Probable  evidence,  as  to,  see  6  W.  &  P.  6627. 

Production  of  evidence  and  order  of  proof,  as  to  erenerally,  see 
Kerr's  Cyc  C.  C.  P.  f  1826  subd.  6  and  note;  also  4  A.  C.  656:  6 
A.  C.  67S;  10  A.  C.  828. 

Same — Duty  of  court  to  compel  production  of  evidence  for  use 
in  another  Jurisdiction  regrardless  of  its  admissibility. — &ee  6 
A.  C.  677. 

"Proof/*  distinguished  from  "evidence."— -See  8  W.  &  P.  2623. 

Proof  of  Judicial  proceeding's  of  states,  etc. — See  8  Fed.  Stats. 
Ann.  87  and  notes. 

Public  document. — See  "Documentary  evidence,"  this  note. 

Real  evidence — ^As  to  generally. — See  6  A.  C.  667;  7  A.  C  288; 
10  A.  C.  668. 

Same — Exhibit  to  Jury  of  child  whose  paternity  is  In  issue.— 
See  6  A.  C.  660;  62  L.  600-606. 

Same — ^Impression  made  on  minds  of  Jurors  by  view. — See  10 
A.  C  668. 

Railway  fires,  presumption  of  negligence. — See  16  L.  40. 

Rebutting  evidence,  as  to,  see  7  W.  ft  P.  5987. 

Receipt,  as  evidence. — See  29  L.  787-740. 

Relevancy,  materiality,  and  competency  of  evidence — As  to 
generally. — See  Kerr's  Cyc.  C.  C.  P.  Ii  1868,  1870  and  notes;  6  L. 
121,  466;  8  L.  69,  88.  388,  446;  IS  L.  870.  440.  474;  28  L.  318;  84  L. 
462;  41  L..  672;  42  L.  482;  44  la,  438;  46  L.  420;  64  L.  474;  20  Cent. 
Dig.  col.  216.  H  123-469;  8  Decen.  Dig.  p.  626.  H  99-166. 

Same — Competency  of.— See  20  Cent  Dig.  col.  626,  If  488-469: 
8  Decen.  Dig.  p.  716,  U  148-166. 

Same — ^Facts  in  issue  and  relevant  to  issue. — See  20  Cent.  Dig. 
col.  216,  11128-296;  8  Decen.  Dig.  p.  626.  fif  99-117. 

Same — ^In  negligence  cases. — See  1  L.  627;  6  1*  266:  10  L.  366; 
12  L.  669;  26  L.  716;  40  Lu  143;  48  U  889. 

Same— In  will  cases.: — See  1  L.  208;  2  K  669;  39  I«.  227;  68  L. 
296. 

Same—Materiality. — See  20  Cent.  Dig.  col.  692.  i|  424-437;  8 
Decen.  Dig.  p.  711.  If  148-147. 

Same — Res  gestae. — See  20  Cent.  Di«.  col.  408.  11297-387;  8 
Decen.  Dig.  p.  660,  ||  118-128. 

Same — Similar  facts  and  transactions. — See  20  Cent.  Dig.  col. 
627.  11388-423;  8  Decen.  Dig«p.  688.  ||  129-142  (6). 

Repetition  of  libel  and  slander,  evidence  of,  as  to  admissibility 
in  action. — See   12  A.  C.   108. 

Representative,  admissions  by,  admissibility  in  evidence. — See 
20  Cent.  Dig.  col.  1261.  91888-1002;  8  Decen.  Dig.  p.  860.  f|  237- 
258  (3). 
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Res  erestae — As  to  generally,  see  20  Cent.  Dig.  col.  408,  ff  297- 
387;  8  Decexi.  Dig*,  p.  650.  H  118-128. 

Same — Declarations  as  part  of. — S^e  1  Obiter  Dig.  705. 

Same — Declamtlons  of  Infant  too  young  to  he  STsrorn  on  trial. 
— See  66  L.  318. 

Resemblance. — See  "Bastardy,"  this  note. 

Same — ^As  evidence  of  relationship. — See  6  A.  G.  660;  52  L».  6<M)- 
605. 

Review  of  evidence  on  appeal. — See  5  A.  C.  45;  6  A.  C.  946;  9 
A.  a  928;  10  A.  C.  286. 

Robbery — As  to  evidence  of  and  sufficiency  of  proof  of. — See  5 
A.  C.  688;  8  A.  C.  12S. 

Rules  of  evidence. — ^As  to  generally. — See  1  Obiter  Dig.  710. 

Same — ^Legislative  power  over. — See  1  A.  C.  121;  6  A.  C.  744; 
9  A.  C.  449. 

Same— Same — ^Validity  of  statute  making  certain  facts  prima 
facie  evidence. — See  6  A.  C.  746. 

Satisfactory  evidence,  as  to,  see  7  W.  &  P.  6835. 

Search  for  witness,  evidence  of  unsuccessful,  admissibility  of. 
— See  8  A.  C.  468. 

Secondary  evidence — ^As  to  generally. — See  8  A.  O.  268,  412:  9 
A.  C.  481;  7  W.  &  P.  6878. 

Same — Admissibility  of  as  to  contents  of  document. — See  8 
A.  C.  418. 

Same — ^Admissibility  of  to  prove  contents  of  instrument 
altered  or  destroyed  by  person  offering  such  evidence. — See  9 
A.  C.  484. 

Sex  of  witness,  effect  of  on  reliability  of  testlmony.-^-See  2 
Moore  on  Facts  1069*1086. 

Slght.--See  "Light  and  sight,"  this  note. 

Similar  facts  and  transactions,  relevancy  and  competency. — 
See  20  Cent.  Dig.  col.  627.  ||  388-423;  8  Decen.  Dig.  p.  688,  fif  129- 
142   (6). 

Similar  transactions,  admissibility  of  evidence  of  In  prosecu- 
tion  for  false  pretenses. — See  10  A.  C.  906. 

Same — In  prosecution  for  forgery^ — See  9  A.  C.  466. 

Slight  evidence,  as  to,  see  7  W.  &  P.  6521. 

Smell,  testimony  involving  sense  of,  as  to  generally,  see  1 
Moore  on  Facts  864-868. 

Sound  and  hearing,  testimony  involving,  as  to  generally,  see 
1  Moore  on  Facts  283-290. 

Speed,  testimony  Involving  estimate  of,  as  to  generally,  see 
1  Moore  on  Facts  897-462. 

Spiritualism,  evidence  of  belief  In,  to  establish  want  of 
capacity  to  make  will. — See  10  A.  C.  617. 

Statement  made  to  witness  by  another,  where  latter  admits 
statements  but  has  forgotten  facts  stated,  admissibility  of  testi- 
mony as  to. — See  12  A.  C.  706. 

Strong  corroborating  circumstances,  as  to,  see  7  W.  &  P.  6699. 
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Stronerly  corroborative,  as  to,  sec  7  W.  &  P.  €699. 

Subscrlbingr  witness,  non-expert  opinion  of  admissible  when.— 
See  89  L.  715,  720. 

Suffering  and  pain,  complaints  of.  admissibility  of  in  evidence. 
—See  13  L..  464. 

Sufficiency  of  evidence. — See  "Weifirht  and  sufficiency,"  this 
n«te. 

Same — As  to  generally,  see  7  W.  &  P.  662;  1  Obiter  Dlflr.  712. 

Same — Prima  facie  evidence,  as  to. — ^See  7  W.  &  P.  6762. 

Suicide — Declarations  or  written  statements  by  insured, 
previous  to  death,  as  evidence  of. — See  8  A.  C.  1114. 

Same — Presumptions  and  evidence. — See  8  A.  C.  1111. 

Tables  of  expectancy  In  life,  conclusiveness  of. — See  40  Ij.  560. 

Tangible  evidence,  as  to,  3  W.  &  P.  2623. 

Taste,  testimony  involvlngr  sense  of. — See  1  Moore  on  Facts 
368-867. 

Telegrram — ^As  evidence. — See  3  A.  C.  566. 

Same — Admissibility  on  behalf  of  person  receiving:  In  reply  to 
another. — See  44  L.  488. 

Same — Left  for  transmission,  or  messasre  delivered,  is  best  or 
primary  evidence. — See  8  A-  C.  270. 

Telephone,  conversation  by,  as  evidence. — See  1  A.  C.  801:  8 
A.  C.  447;  9  A.  C  168;  17  L.  440. 

Testamentary  capacity,  presumption  as  to  effect  of  drunken- 
ness on. — See  89  L.  226. 

Testator,  declarations  of — ^Not  made  at  time  of  execution  of 
will,  admissibUity  on  question  of  undue  Influence. — See  5  A.  C. 
608:  10  A.  C.  600. 

Same — Upon  issue  of  revocation  of  will  which  cannot  be 
found.— See  3  A.  G.  960;  10  A.  O.  585. 

"Testimony"  distineruished  from  "evidence." — See  3  W.  A  P. 
2628. 

Threats,  as  to  admissibility  of  evidence  of. — See  8  A.  C.  438: 
9  A.  C.  194;  10  A.  C.  821,  823. 

Time  and  distance,  calculation  of,  weight  and  sufficiency  of 
evidence. — See  1  Obiter  Dl«r.  712. 

Time  of  day,  memory  of. — See  2  Moore  on  Facts  986-991. 

Title,  declaration  in  disparagement  of,  admissibility  of  In 
evidence. — See  2  A.  C.  4. 

Touch,  testimony  Involvingr  sense  of,  as  to  generally. — See  1 
Moore  on  Facts  369. 

Trade-mark,  certificate  of  registration,  as  evidence. — St^e  T 
Fed.  Stats.  Ann.  381;  10  Fed.  Stats.  Ann.  412. 

Trials  of  right  of  property,  between  Indians  and  white  per- 
sons, evidence  in. — See  8  Fed.  Stats.  Ann.  376. 

Trust,  parol  evidence  to  establish  or  vary. — See  6  L.  47:  10  L 
401;  13  L.  622;  17  L.  270;  27  L.  464. 

Typewriting. — See  "Handwriting,"  this  note. 
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Same — Comparison  of  by  expert. — See  20  Cent.  Dig.  col.  8495, 
II2S81-2891;  8  Decen.  DIST-  P.  1474,  if  661-567. 

Same— Testimony  as  to  grenerally,  see  1  Moore  on  Facts  604- 
726. 

Same — ^Value  and  welgrht  of  expert  testimony  as  to. — See  42  L. 
771. 

Same — ^Value  and  welgrht  of  non -expert  testimony,  as  to. — See 
64  L..  815. 

TTnanswerable  evidence,  as  to,  see  8  W.  &  P.  7148. 

Uncontradicted  testimony — As  to  erenerally,  see  1  Moore  on 
Facts  111. 

Same — Contradiction  by  circumstances. — See  1  Moore  on  Facts 
186-149. 

Same — Disinterested  witness. — See  1  Moore  on  Facts  114-121. 

Same — Bxpert  or  opinion  evidence. — See  "Expert  testimony 
and  witnesses,"  and  "Opinion  evidence,"  this  note. 

Same — Interested  or  otherwise  biased  witness. — See  1  Moore 
on  Facts  122-185. 

Same — ^Improbable  testimony. — See  1  Moore  on  Facts  136-149. 

Same — Subject-matter  of  testimony  as  afF^ctingr. — See  1  Moore 
on  Facts  149-152. 

Same — Weight  and  sufficiency  of. — See  4  A.  C.  982;  12  A.  C. 
246. 

Undue  influence  presumed  from  unnatural  or  unreasonable 
character  of  will. — See  7  A-  C.  894. 

Unstamped  document,  public,  as  evidence. — See  1  A.  C.  24. 

Value  and  effect  of  evidence. — See  Kerr's  Cyc.  O.  C.  P.  5  1825 
and  note. 

Value  of  condemned  land,  relevancy  and  materiality  of  evi- 
dence to  show. — See  8  L.  888. 

Vessel — Burden  of  proof — ^Action  for  loss  in  voyage. — See  4 
Fed.  Stats.  Ann.  863,  note. 

Same — Same — In  action  for  loss  by  fire. — See  4  Fed.  Stats. 
Ann.  888,  839,  note. 

Same — Prosecution  for  seduction  of  female  on,  corroborative 
evidence  necessary. — See  7  Fed.  Stats.  Ann.  2. 

Same — Testimony  as  to  course  and  sailing:  of.- — Si^e  1  Moore 
on  Facts  477-610. 

View  by  jury,  impression  on  minds  of  jurors,  real  evidence. — 
See  10  A.  C.  668. 

Weather,  as  Involved  in  and  affecting  probabilities  of  testi- 
mony.— See  1  Moore  on  Facts  453-476. 

Weight  of  evidence. — See  "Weight  and  sufficiency  of  evi- 
dence," this  note. 

Same — As  to  generally,  see  8  W.  &  P.  7428. 

Weight  and  sufficiency  of  evidence — As  to  generally,  sec  3 
A.  C.  747;  4  A.  C.  615:  6  A.  C.  408;  8  A.  C.  412;  9  A.  C.  530:  2  I.. 
340;  3  L.  190,  802;  4  L.  383,  778;  5  L.  159;  7  L.  799;  10  L..  606;  29 
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L.  846:  86  L.  736;  89  U  720;  49  L..  145,  660,  742:  41  L.  673:  42  I^ 
771;  44  L.  846;  48  L.  878;  68  Jm  871;  64  L.  316;  20  Cent.  DiR.  col. 
3666,  112424-2459;  8  Decen.  Di^-  P-  1496,  IS  584-601  (5);  8  W.  & 
P.  7428. 

Same — Calculations  of  time  and  distance. — See  1  Obiter  Di^. 
712. 

Same — Consideration  of  witness's  conduct  on  stand. — See  1 
Obiter  Diff.  711. 

Same — ^Falsus  in  uno,  falsus  in  omnibus. — See  81  A.  D.  330. 
331;  86  A.  D.  474;  14  A.  &  46;  3  Moore  on  FacU  1209-1218:  1 
Obiter  Dlgr.  712. 

Same — In  appellate  courts. — See  2  Moore  on  Facts  419-429. 

Same — In  will  cases. — See  2  L.  669;  24  Li.  577;  38  L.  441-462. 

Same — ^Lesal  principles  control  in  considering. — Bee  1  Obiter 
Dig.  712. 

Same — ^Not  always  with  number. — See  1  Obiter  Di«r*  711. 

Same — ^Number  of  witnesses  does  not  always  determine. — Se«>  1 
Obiter  DIff.  711. 

Same — ^Expert  testimony. — See  89  L.  828-838;   42  L*.  765-767. 

Same — Of  interested  witness. — See  1  Obiter  Diff.  710. 

Same — Of  uncontradicted  testimony. — See  4  A.  C.  982. 

Same — Of  women. — See  2  Moore  on  F^acts  1069-1086;   1  Obiter 

Dier.  710,  711. 

Same — ^Positive  and  uncontradicted  testimony. — See  4  A.  C. 
982;  1  Obiter  Dig:.  711. 

Same — Sufficiency  of. — See  1  Obiter  Dlff.  712. 

Wills — Evidence  admissible  to  show  that  instrument  not  testa- 
mentary on  its  face  was  Intended  to  take  effect  upon  maker's 
death. — See  12  A.  C.  287. 

Same — Hearsay  testimony  to  prove  execution  or  to  overcome 
presumption  of  revocation. — See  8  L.  860;  38  Lt.  436-468. 

Same — Inquisition  of  drunkenness  as  evidence  on  issue  of 
testamentary  capacity. — See  89  Lb  227. 

Same — ^Parol  evidence  relating:  to. — See  3  L.  849;  6  L.  322;  8  I» 
749;  16  Ij.  821;  68  L.  884. 

Same — Relevancy  and  materiality  of  testimony  as  to  capacity. 
— See  6  Im  669. 

Same — ^Undue  influence  presumed  for  unnatural  or  unreason- 
able character  of. — See  7  A.  C.  894. 

Woman — Testimony  of. — See  2  Moore  on  Facts  1069-1086. 

Same — ^Welffht  and  sufficiency  of  testimony  of. — See  1  Obiter 
Dlgr.  710. 

Written  admissions.  welfiTht  of. — See  2  Moore  on  Facts  1321. 

Written  evidence,  as  to,  see  8  W.  &  P.  7544. 

Written  Instruments,  as  to,  see  8  W.  &  P.  7544. 

X-ray  photogrraphs,  as  evidence. — See  8  A.  C.  435:  35  L.  815. 

Youth  or  children,  testimony  of,  reliability  of. — See  2  Mot^re 
on  Facts  1047-1062. 
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PROOF— LAW  OP  EVIDENCE.  ii  1824. 1825 

§  1824.  BEHKITIOir  OF  PBOOF.  Proof  is  the  effect  of 
evidence,  the  establishment  of  a  fact  by  evidence. 

History t    Enacted  March   11,   1872. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  f  1823, 
ante. 

Proof — As  leffal  evidence,  see  6  W.  &  P.   6686. 

Same-^As  statement  of  facts,  see  6  W.  4b  P.  5686. 

Same — Burden  of. — See  Kerr's  Cyc  C.  C.  P.  §|  1869,  1981  and 
notes. 

Same — ^Degree  required. — See  Kerr's  Cyc.  C.  C.  P.  1 1826  and 
note. 

Same — Definition  of. — Bee  «  W.  &  P.  5684. 

Same — Dlstlncruished  from  evidence. — See  6  W.  &  P.  5685. 

Same — Same— From  probability. — See  6  W.  &  P.  5686. 

Same — ^Extent  of. — See  Kerr's  Cyc.  C.  C.  P.  I  1867,  1869  and 
notes. 

Same — ^Umlts  of. — See  Kerr's  Cyc.  C.  C.  P.  ||  1868,  1870  and 
notes. 

Same — Order  of. — See  Kerr's  Cyc.  C.  C.  P.  ||  607,  2042  and 
notes. 


S1826.    BSFUnXION  OF  LAW  OF  EYIBEirCE.   The  law  of 

evidence,  which  is  the  subject  of  this  part  of  the  code,  is  a  ool* 
lection  of  general  rules  established  by  law: 

1.  For  declaring  what  is  to  be  taken  as  true  without  proof; 

2.  For  declaring  the  presumptions  of  law,  both  those  which 
are  disputable  and  those  which  are  conclusive;  and, 

3.  For  the  production  of  legal  evidence; 

4.  For  the  exclusion  of  whatever  is  not  legal; 

5.  For  determining,  in  certain  cases,  the  value  and  effect  of 
evidence. 

Vilmtoryi  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  289,  act 
held  unconstitutional,  see  history,  |5  ante. 

1  C.  A.  874,  879,  82  P.  223,  225  (cited  with  other  sections — 
ante  1 1828,  post  19  1829  et  seq.). 

As  to  exclusion  of  evidence,  see  Kerr's  Cyc  C.  C.  P.  iil867, 
1868  and  notes. 

As  to  law  of  evidence — Definition. — See  5  W.  &  P.  4024. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  |  1823. 
ante. 
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As  to  presumptions — Generally,  see  Kerr's  ~Cyc.  C.  C  P. 
H  1959,   1961-1963  and   notes. 

Same — Of  evidence. — See  Kerr's  Cyc.  C.  C.  P.  |§  1981-2054  and 
notes. 

As  to  value  and  effect  of  evidence,  see  Kerr's  Cyc.  C.  C.  P. 
i  2061  and  note. 


11826.  THE  DEGBEE  OF  CEBTAIHTT  BEQCIBSD  TO 
ESTABLISH  FACTS.  The  law  does  not  require  demonstra- 
tions; that  is,  such  a  degree  of  proof  as,  excluding  possibility 
of  error,  produces  absolute  certainty;  because  such  proof  is 
rarely  possible.  Moral  eortaiBty  only  is  reqvlrod,  or  that 
degree  of  proof  which  produces  conviction  In  an  unprejudiced 

mind. 

History  t    Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

80  C.  574.  582,  584.  603,  22  P.  266,  268.  269,  274,  5  L.  498  (con- 
strued); 180  C.  1.  8,  62  P.  297  (construed);  ISO  C.  27,  39,  62 
P.  386  (applied);  139  C.  392,  895,  73  P.  172  (construed);  141  C. 
548,  549,  75  P.  188  (cited);  143  C.  894,  398,  77  P.  177  (cited): 
1  C.  A.  423.  425,  82  P.  896  (cited  with  1 1835  post). 

As  to  amount  of  proof  required,  In  general,  see  96  A.  D.  525- 
629. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
1 1828,  ante. 

As  to  proof,  see  ante  {  1824  and  note. 

As  to  question  of  reasonable  doubt,  see  Kerr's  Cyc.  Pen.  C 
i  1096  and  note;  also  1  Moore  on  Facts  4  59. 

As  to  satisfactory  evidence,  see  'Kerr's  Cyc.  C.  C.  P.  f  1835 
and  note. 


f  1827.    FOUB  KINDS  OF  EYIDENCE  SPECIFIED.    There 

are  four  kinds  of  evidence: 

1.  The  knowledge  of  the  court; 

2.  The  testimony  of  witnesses; 

3.  Writings; 

4.  Other  material  objects  presented  to  the  senses. 

Hltftopyt    Bnacted  Bfarch  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 
61  C.  404   (cited);   107  C.  206.   209,   40  P.   836    (construed   with 
S  1954   post). 
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As  to  knowledge  of  court.  In  g-eneral,   sec   Kerr's  Cyc.  C.   C. 
P.   f  1876  and  note. 

As    to    many    miscellaneous    matters    of    evidence,    see    note 
S  1823.  ante. 

As  to  other  material   objects,  see  Kerr's  Cyc.  C.  C.  P.   I  1954 
and  note. 

As  to  private  writings,  see  "Kerr's  Cyc.  C.  C.  P.  §{  1929  ut  seq.     . 
and  notes. 

As  to  public  writinfiTS,  see  Kerr's  Cyc.  C.  C.  P.  Si  1892  et  seq. 
and  notes. 

As  to  testimony  of  witnesses,  in  general,  see  Kerr's  Cyc.  C. 
C.  P.  II  1844  et  seq.  and  notes. 

As  to  witnesses,  see  Kerr's  Cyc.  C.  C.  P.  ||  1878-1884  and  notes. 

As  to  writings,  see  Kerr's  Cyc.  C.  C.  P.  H  1887-1951  and  notes. 

f  1S28.    SEVEBAL  DEGREES  OF  EYIBENCE  SPECIFIED. 

There  are  several  degrees  of  evidence': 

1.  Primary  and  secondary. 

2.  Direct  and  indirect. 

3.  Prima  facie,  partial,  satisfactory,  indispensable,  and  con- 
clusive. 

Hlstoryi  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1878-4,  p.  379. 

§1829.  PBIMABY  EYIDENCE  DEFINED.  Primary  evi- 
dence is  that  kind  of  evidence  which,  under  every  possible  cir- 
cumstance, affords  the  greatest  certainty  of  the  fact  in  ques- 
tion. Thus,  a  written  Instrument  is  itself  the  best  possible 
evidence  of  its  existence  and  contents. 

Hlirtoryi  Enacted  March  11,  1872;  amended  March  24.  1874, 
Code  Amdts.  1878-4,  p.  379. 

64  C.  556,  567  (erroneously  cited  for  11329):  65  C.  625,  626, 
4  P.  -675  (erroneously  cited  as  |1863)-.  1  C.  A.  374,  379.  82  P. 
223  (cited  with  other  sections);  2  C.  A.  24,  29,  82  P.  1122  (origi- 
nal petition  for  widening:  hlg'hway  and  report  of  viewers  are 
admissible   in    evidence). 

As  to  many  miscellaneous  matters  of  evidence,  see  note, 
I  1828,  ante. 

Primary  evidence — Definition  of. — See  6  W.  &  P.  5552. 

|18Sa.  SECOND ABT  EVIDENCE  DEFINED.  Secondary 
evidence  is  that  which  is  inferior  to  primary.    Thus,  a  copy  of 
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an  instrument  or  oral  evidence  of  its  contents  is  secondary 

evidence  of  the  instrument  and  contents. 

Hlfltoryt  Enacted  March  11,  1872;  amended  March  34,  1874, 
Code  Amdta.  1878-4,  p.  879. 

As  to  definition  of  secondary  evidence,  see  7  W.  &  P.  6378. 

As  to  evidence  of  contents  of  a  wrltlnpr.  see  Kerr's  Cyc.  C. 
C.  P.  SS  1855,  1856  and  notes. 

As  to  many  miscellaneous  matters  of  evidence,  see  S  1823. 
ante. 


1 18S1.  DIBECT  ETIBENCE  DEFINED.  Direct  evidence  is 
that  which  proves  the  fact  in  dispute,  directly,  without  an 
inference  or  presumption,  and  which  in  itself,  if  true,  conclu- 
sively establishes  that  fact.  For  example:  if  the  fact  in  dis- 
pute be  an  agreement,  the  evidence  of  a  witness  who  was 
present  and  witnessed  the  making  of  it,  is  direct. 

HlstoiTt    Enacted  March  11,  1872. 

143  C.  394,  398,  77  P.  177  (cited);  4  C.  A.  63.  70.  87  P.  3S1 
("direct  evidence"  on  trial  for  perjury,  how  not  limited).  87  P, 
389  (petition  to  transfer  cause  from  District  Court  of  Appeal 
to  Supreme  Court  denied). 

As  to  direct  evidence — Compared  with  circumstantial  evi- 
dence.— See  1  Moore  on  Pacts  i  B98. 

Same — Definition  of. — See  1  Moore  on  Facts  597;  S  W.  A  P. 
2072. 

As  to  many  miscellaneous  matters  of  evidence,  see  {  1823. 
ante. 

§1882.  IKDIBECT  EYIDENCE  DEFINED.  Indirect  evi- 
dence is  that  which  tends  to  establish  the  fact  in  dispute  by- 
proving  another,  and  which,  though  true,  does  not  of  itself 
conclusively  establish  that  fact,  but  which  affords  an  inference 
or  presumption  of  its  existence.  For  example:  a  witness 
proves  an  admission  of  the  party  to  the  fact  in  dispute.  This 
proves  a  fact,  from  which  the  fact  in  dispute  Is  inferred. 

Htetoryt    Enacted  BCarch   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 
10«  C.  190,  198,  89  P.  626   (construed);  141  C.  56.  63,  74  P.   433 
(cited  with  other  seoUons);  143  C.  394.  398,  77  P.  177  (cited);  146 
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a  119,  121.  79  P.  849  (cited  with  1 1998  post):  4  C.  A.  41.  48. 
87  P.  202  (fact  that  evidence  is  circumstantial  does  not  make 
it  inadmissible). 

As  to  Indirect  evidence,  see  Kerr's  Cyc,  C.  C.  P.  IS  1957-1963 
and   notes. 

Same— Definition  of.*-See  4  W.  &  P.  3668. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  1 1823, 
ante. 


9  18S8.  PRIMA  FACIE  ETIBEKCE  BEFIHEB.  Prima  facie 
evidence  is  that  which  safflces  for  the  proof  of  a  particular 
fact,  until  contradicted  and  overcome  hy  other  evldenoe.  For 
example:  the  certificate  of  a  recording  officer  is  prima  facie 
evidence  of  a  record,  but  it  may  afterward  be  rejected  upon 
proof  that  there  is  no  such  record. 

Hl«t«ryt  Snaoted  March  11,  1872;  amended  March  84,  1874. 
Code  Amdts.  1878-4.  p.  879. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

94  C.  469,  490  (applied  to  recitals  of  notary's  protest,  but 
erroneously  cited  as  |  1883),  2  P.  43  (correct  citation):  70  C. 
666.  670.  12  P.  462.  464  (construed  with  |  1920  post) ;  75  C.  442.  449. 
17  P.  241.  244  (construed);  88  C.  270.  272,  28  P.  818,  819  (con- 
strued with  11948  post);  58  P.  32,  88  (evidence  must  be  satis- 
factory within  rule  stated  In  this  section);  5  C  A.  485,  489,  90 
P.  966.  967  (certified  copy  of  a  copy  of  a  United  States  patent, 
which  has  been  recorded,  certified  by  the  recording  ofTlcer,  is 
prima  fade  evidence). 

As  to  disputable  presumptions,  see  Kerr's  Cyc.  C.  C.  P. 
f  1963  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
S  1828.  ante. 

Prima  facie  evidence — Definition   of. — See  6  W.  &  P.   5549. 

Same — ^Validity  of  statutes  making-  certain  facts  to  be. — 
See  6  A  C.  746. 


I18S4.  PABTIAL  EYIDEKCE  DEFIHEB.  Partial  evidence 
is  that  which  goes  to  establish  a  detached  fact,  in  a  series 
tending  to  the  fact  in  dispute.    It  may  be  reoeiyed,  subject  to 
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be  rejected  as  inoompetent,  unlese  conaected  with  the  fact 
in  dispute  by  proof  of  other  facts.  For  example:  on  an  issue 
of  title  to  real  property,  evidence  of  the  continued  possession 
of  a  remote  occupant  is  partial,  for  it  is  of  a  detached  fact, 
which  may  or  may  not  be  afterwards  connected  with  the  fact 
in  dispute. 

HIatoiTi    Enacted  March   11,   1872. 

As  to  definition  of  partial  evidence,  see  6  W.  &  P.  5183. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
f  1823,    ante. 

As  to  matters  connected  with  the  fact  In  dispute,  see  Kerr's 
Cyc.  C.  C.  P.  f  1868  and  note. 

§  1885.  SATISFACTORY  ETIDEITCE  DEFINED.  That  evi- 
dence is  deemed  satisfactory  which  ordinarily  produces  moral 
6ertainty  or  conviction  in  an  unprejudiced  mind.  Sveli  evi- 
dence alone  will  justify  a  verdict.  Evidence  less  than  this  Is 
denominated  slight  evidence. 

HtstoiTt    Enacted  March  11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  par&  annotation. 

72  C.  523,  627,  14  P.  138.  140  (construed);  76  C.  106,  108.  18 
P.  187.  138  (cited);  79  C.  404,  406,  21  P.  846  (cited);  80  C  129, 
182.  22  P.  124,  126  (cited);  80  C.  674,  684,  22  P.  266.  269,  6  U 
498  (construed);  94  C.  406,  412,  29  P.  1101,  1102  (cited):  105 
C.  514,  622,  46  A.  S.  87,  39  P.  200  (construed);  132  C.  619.  620. 
64  P.  996  (cited);  132  C.  363,  366,  64  P.  480  (cited);  132  C 
619,  620,  64  P.  996  (applied);  133  C.  165.  166.  65  P.  323  (cited); 
136  C.  413,  414,  69  P.  22  (construed  with  §2061  post);  139  C. 
392,  395,  73  P.  172  (construed  with  J 1826  ante);  140  C.  397, 
399,  73  P.  1059  (cited);  141  C.  548,  549,  75  P.  188  (cited);  149 
C.  227,  245,  86  P.  696,  9  A.  C.  798,  805  (applied)  160  C-  701. 
709,  89  P.  1093  (applied — instruction  based  on  rules  of  evidence); 
1  C.  A.  423,  424,  425.  82  P.  396  (cited  with  f  1826  ante);  6  C.  A 
184,  189,  91  P.  745  (applied) — distinction  between  prejudiced  and 
unprejudiced  mind  of  Juror  of  no  practical  importance). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
f  1823,   ante. 

As  to  satisfactory  evidence — In  criminal  proceedlngrs.  see 
Kerr's  Cyc.  C.  C  P.  §  1886  note  par.  6. 
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Same — Definition  of. — See  7  W.  &  P.  68 S5. 
Same — ^Instruction  as  to. — See  1  Moore  on  Facts  i  5. 
Same — To    Justify    verdict. — See    Kerr's    Cyc.    C.    C.    P.    {  2061 
subd.  5  and  note. 


§188e.  INDISPENSABLE  ETIBENCE  DEFINED.  Indis- 
pensable evidence  is  that  without  which  a  particular  fact 
cannot  be  proved. 

Htotorjrt    ESnacted  March   11»  1872. 

As  to  Indispensable  evidence,  see  Kerr's  Cyc.  C.  C.  P.  ||  1967- 
1974  and  notes,  4  W.  &  P.   3558. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
f  1823,  ante. 

§1887.  CONCLUSITE  ETIDENCE  DEFINED.  Conclusive 
or  unanswerable  evidence  is  that  which  the  law  does  not 
permit  to  be  contradicted.  For  example,  the  record  of  a 
court  of  competent  jurisdiction  cannot  be  contradicted  by  the 
parties  to  it. 

HlatoTyi    Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C«  C.  P.  for  2  pars,  annotation. 

83  C.  270,  272,  23  P.  318,  819   (construed). 

As  to  conclusive  evidence,  see  Kerr's  Cyc.  C.  C.  P.  f 8  1908, 
1962,  1978  and  notes;  2  W.  &  P.  1388.' 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
I  1823,   ante. 

S 18S8.  CUMULATIYE  EVIDENCE  DEFINED.  Cumulative 
evidence  is  additional  evidence  of  the  same  character,  to  the 
same  point. 

HlstoiTt    Enacted  March   11,   1872. 

92  C.   202.   208,  28   P.   225,  226    (cited). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
I  1823,   ante. 

Cumulative  evidence — ^As  to  grenerally;  2  W.  &  P.  1783. 
Same — ^Nonproductlon  of. — See  1  Moore  on  Facts  |  566. 
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§18M.  CO&BOBOBATITE  ETIDENCS  BEFIKBD.  Corrob- 
orative eyidence  is  additional  evidence  of  a  different  character, 
to  the  same  point. 

tUmtorrt    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C  (X  P.  for  3  pars,  annotation. 

Ill  C.  11,  14,  48  P.  201  (construed);  6  C.  A.  657,  669.  92  P. 
1087   (cited). 

As  to  definition  of  corroborative  evidence,  see  2  W-  &  P. 
1627;  2  Moore  on  Facts  f|  1145,  1147. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  9  1823, 
ante. 
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Tit.  1.1  PRINCIPLES  OP  EvriDENCE.  f  1844 


TITLE  I. 

OF  THE  GENERAL  PRINCIPLES  OF  EVIDENCE.  • 

1844.  One  witness  sufficient  to  prove  a  fact. 

1846.  Testimony  confined  to  personal  knowledere. 

1846.  Testimony  to  be  in  presence  of  persons  affected. 

1847.  Witness  presumed  to  speak  the  truth. 

1848.  One  person  not  affected  by  acts  of  another. 

1849.  Declarations  of  predecessor  in  title  evidence. 

1850.  Declarations  which  are  a  part  of  the  transaction. 

1851.  Evidence  relatlngr  to  third  person. 

1852.  Declaration  of  decedent  evidence  of  pedlffree. 

1858.  Declaration  of  decedent  evidence  against  his  successor 
in  interest. 

1854.  When  part  of  a  transaction  proved,  the  whole  Is  ad- 
missible. 

1855.  Contents  of  writingTi  how  proved. 
1866a.  Public  record  or  document,  proof  of  contents  of  lost. 

1856.  An  agreement  reduced  to  writingr  deemed  the  whole. 

1857.  Construction  of  language  relates  to  place  where  used. 
1868.  Construction  of  statutes  and  instruments,  general  rule. 

1859.  The  Intention  of  the  legislature  or  parties. 

1860.  The  circumstances  to  be  considered. 

1861.  Terms  to  be  construed  in  their  general  acceptation. 

1862.  Written  words  control  those  printed  in  a  blank  form. 
1868.     Persons  skilled  may  testify  to  decipher  characters. 
1864.     Of  two  constructions,   which   preferred. 
1866.     A  written  instrument  construed  as  understood  by  par- 
ties. 

1866.  Construction  in  favor  of  natural  right  preferred. 

1867.  Material  allegations  only  to  be  proved. 

1868.  Evidence  confined  to  material  allegations. 

1869.  Affirmative  only  to  be  proved. 

1870.  Facts  which  may  be  proved  on  trial. 

§  184i.    OKE  WITNESS  SUFFICIENT  TO  FBOYE  A  FACT. 

The  direct  evidence  of  one  witness  who  is  entitled  to  full 
credit  is  sufficient  proof  of  any  fact,  except  perjury  and 
treason. 

History t    Enapted  March   11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for   2  pars,  annotation. 

62   C.   808,   810    (cited);    126  C.   32.   87,   57   P.    681    (cited);    149 
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C.  151,  161,  86  P.  178  (applied  to  plaintiff  in  action  for  per- 
sonal injuries);  7  C.  A.  330,  364,  94  P.  407  (erroneously  cited 
for   I  1847). 

As  to  many  miscellaneous  matters  of  evidence,  see  note  i  1823, 
ante. 

Witness — Definition. — See  Kerr's  Cyc.  C.  C.  P.  |  1178  and  note; 
also   8  W.   &  P.   7511-7518. 

Same — Competency. — See  Kerr's  Cyc.  C.  C.  P.  1 1  1879  et  seq. 
and  notes. 

Same — Number  required — To  prove  lost  or  destroyed  will. — 
See  Kerr's  Cyc.  C.  C.  P.  1 1339  and  note. 

Same — Same — To  prove  perjury  or  treason. — See  Kerr's  Cyc, 
C.  C.  P.  §  1968  and  note. 

1 1845.  TESTIMONY  CONFINED  TO  PERSONAL  KNOWL- 
EDGE.  A  witness  can  testify  of  those  facts  only  which  he 
knows  of  his  own  knowledge;  that  is,  which  are  derived  from 
his  own  perceptions,  except  in  those  few  express  cases  in 
which  his  opinions  or  inferences,  or  the  declarations  of  others, 
are  admissible. 

History s    Enacted  March   11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

86  C.  680.  584,  24  P.  780,  781  (cited);  65  P.  318  (applied  In 
action  for  breach  of  promise  of  marriaflre);  142  C.  105,  111.  75 
P.  676  (cited);  146  C.  144,  152,  78  P.  B40  (construed  and  ap- 
plied): 149  C.  704,  708,  87  P.  876  (applied);  1  C.  A.  874,  S79,  82  P. 
223   (cited  with  other  sections). 

As  to  admissions,  declarations,  etc.,  see  Kerr's  Cyc.  C.  C.  P. 
II  1848.   1870   and   notes. 

As  to  belief,  motive,  or  Intent,  testimony  relating-  to,  see  21 
A.  S.  314-319. 

As  to  declarations,  inferences,  opinions,  see  ^Kerr's  Cyc.  C.  C. 
P.    I  1870   and   note. 

As  to  declarations  of  deceased  persons,  see  Kerr's  Cyc.  C.  C. 
P.    11  1852,    1853   and   notes. 

As  to  declarations  relating  to  title,  see  Kerr's  Cyc.  C^  C, 
P.   I  1849  and   note. 

As  to  inferences,  declarations,  opinions,  see  Kerr's  Cyc.  C  C. 
P.    I  1870  and   note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  I  1823. 
ante. 

As  to  res  gestae,  see  Kerr's  Cyc.  C.  C.  P.  |  1860  and  note. 

1 1846.  TESTIMONY  TO  BE  IN  PBESENCE  OF  PERSONS 
AFFECTED.    A  witness  can  be  heard  only  upon  oath  or  affir- 
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mation,  and  upon  a  trial  he  can  be  heard  only  in  the  presence 
and  subject  to  the  examination  of  all  the  parties,  if  they 
choose  to  attend  and  examine. 

Htotoryi    Enacted  March   11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  para,  annotation. 

87  C.  109,  113.  28  P.  371.  872,  25  P.  266  (applied):  1  C.  A.  374. 
879,  82  P.  228   (cited  with  other  sections). 

As  to  admin Isterlnjir  of  oath  or  affirmation,  sec  Kerr's  Cyc. 
C  C.  P.  il  2098-2097  and  notes. 

As  to  examination  of  witnesses,  see  Kerr's  Cyc.  C.  C.  P. 
II  2042-2054  and  notes. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
1 1828,  ante. 

§1847.  tutxess  presumed  to  speak  the  truth. 

A  witness  is  presumed  to  speak  the  truth.  This  presumption, 
however,  may  be  repelled  by  the  manner  in  which  he  testifies, 
by  the  character  of  his  testimony,  or  by  evidence  affecting  his 
character  for  truth,  honesty,  or  integrity,  or  his  motives,  or 
by  contradictory  evidence;  and  the  jury  are  the  exclusive 
judges  of  his  credibility. 

Hlstoryi    Enacted  March  11.  1872. 

See  Kerr's  Cyc  G.  C.  P.  for  17  pars,  annotation. 

50  C.  233,  235  (construed  with  $11879,  2051  post);  60  C.  412, 
413  (construed);  65  C.  548,  551.  4  P.  557,  559  (cited):  86  C.  31, 
35,  24  P.  802  (cited)T  106  C.  89,  93,  89  P.  207  (cited):  111  C. 
144,  149,  (erroneously  cited  as  1 1887,  construed),  43  P.  520, 
521  (correct  citation);  119  C.  16«,  171  (erroneously  cited  as 
11187),  51  P.  658.  556  (correct  citation);  121  C.  668,  669,  54  P. 
146  (cited);  123  C.  403.  409.  56  P.  44,  45  (cited):  130  C.  1.  10, 
62  P.  297  (applied);  134  C.  531,  540,  .66  P.  794  (applied);  137 
C.  222,  223  (erroneously  cited  as  I  1897),  69  P.  1041  (correct 
citation);  141  C.  610,  612,  75  P.  164  (construed  with  S  2061  post): 
143  C.  116,  127,  76  P.  884  (applied);  143  C.  636,  640,  77  P.  666 
(construed):  149  C.  151,  161,  86  P.  178  (credibility  of  witnesses, 
who  to  judge);  153  C.  1.  9,  94  P.  94,  96.  97  (cited);  4  C.  A.  460, 
466,  88  P.  587  (court,  in  its  instructions,  Is  not  limited  to  cir- 
cumstances enumerated  In  this  section);  5  C.  A.  45,  47,  89  P. 
853  (what  question  Is  admissible  to  show  motive) ;  7  C.  A.  330, 
364.  94  P.  407,  417    (applied,  but  erroneously  cited  as  §  1844). 

As  to  credibility  of  witness — Jury  exclusive  judges,  see  Kerr's 
Cyc.  C  C.  P.  I  2061  and  note. 

As  to  credibility  of  witnesses  In  criminal  actions  and  instruc- 
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lions  of  the  court  in  relation  thereto,  see  111  C.  144,  149,  43  P. 
620. 

As  to  evidence  of  good  character,  see  Kerr's  Cyc.  C.  C.  P. 
f  2068  and  note. 

Same— Contradictory  evidence. — See  Kerr's  Cyc.  C.  C.  P. 
if  2049.  2061  and  notes. 

Same — ImpeachinsT  credit. — See  Kerr's  Cyc.  C.  C.  P.  H  2049, 
2061,  2062  and  notes. 

Same — Manner  of  testifying*. — See  Kerr's  Cyc.  C.  C.  P.  {  2061 
subd.  2  and  note. 

As  to  Impeaching  witness,  in  general,  see  Kerr's  Cyc.  C.  C. 
P.   111879.  2061,  2063.   2061  and  notes. 

As  to  Impeachment  of  witness,  see  Kerr's  Cyc.  C.  C.  P.  I  2062 
and  note. 

As  to  Jury  sole  judges  of  effect  and  value  of  evidence,  see 
Kerr's  Cyc.  C.  C.  P.  J  2061  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
S  1823,  ante. 

As  to  presumptions  repelled — Character  of  testimony,  see 
Kerr's  Cyc.  C.  C.  P.  i  2081  subd.  3  and  note. 

As  to  value  of  evidence,  see  Kerr's  Cyc.  C.  C.  P.  §  2061  and 
note. 

§  1848.    ONE  PERSON  NOT  AFFECTED  BY  ACTS  OF  AN- 

OTHEB.    The  right  of  a  party  cannot  be  prejudiced  by  the 

declaration,  act,  or  omission  of  another,  except  by  virtue  of  a 

particular    relation    between    them;    therefore,    proceedings 

against  one  cannot  aftect  another. 

HtotoiTi  Enacted  March  11,  1872;  amended  HarcA  %4,  1874, 
Code  Amdts.  1878-4,  p.  380;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  840,  act  held  uncanstltutlonal, 
see  history,   1 6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

146  C.  626,  529,  80  P.  707  (construed);  1  C.  A.  S74.  379,  82 
P.  228  (cited  with  other  sections);  6  C.  A.  205.  208,  89  P.  997 
(construed — proof  of  conspiracy  to  commit  crime). 

As  to  admissions  and  declaratiotis,  in  general,  see  30  A.  D. 
544-649. 

As  to  declarations — Of  agent,  partner,  etc.,  see  Kerr's  Cyr. 
C.   C.  P.   S  1870  subd.  6  and  note. 

Same — Of  another,  when  admissible. — See  Kerr's  Cyc.  C.  C. 
P.    91  1849-1853   and   notes. 

Same — Of  decedents. — See  Kerr's  Cyc.  C.  C.  P.  I  1870  and 
note. 

As  to  entries  in  books,  see  Kerr's  Cyc.  C.  C.  P.  i  1946  and 
note* 
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Ab  to  many  miscellaneous  matters  of  evidence,  see  note 
i  1823,  ante. 

§1849.  DECLABATIONS  OF  PBEDECESSOB  IN  TITLE 
EYIDEIfCE.  Where,  however,  one  derives  title  to  real  prop- 
erty from  another,  the  declaration,  act,  or  omission  of  the 
latter,  while  holding  the  title,  in  relation  to  the  property.  Is 
evidence  against  the  former. 

History t    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  25  para,  annotation. 

50  C.  478.  479,  480  (construed);  52  C.  348.  349  (cited);  60  C. 
497.  503.  610  (construed);  63  C.  12.  16  (applied);  (C.  June  29. 
1885),  7  P.  431  (applied);  70  C.  296,  318.  315,  318,  11  P.  820.  827, 
828,  829  (construed);  79  C.  411.  413,  21  P.  842  (cited);  106  C. 
381.  384.  39  P.  778  (cited  with  other  sections);  98  C.  92,  96.  28 
P.  849,  851  (cited);  106  C.  381,  384,  39  P.  778  (applied  in  action 
to  quiet  title);  109  C.  662,  670,  42  P.  303  (applied);  120  C.  123. 
126,  52  P.  159  (construed  as  not  applying);  121  C.  47,  52,  53 
P.  405,  406  (cited);  121  C.  593,  594,  54  P.  86  (construed  with 
11853  post);  145  C.  772.  774,  79  P.  542  (cited  with  other  sec- 
tions); 150  C.  258,  263,  88  P.  925  (applied  in  ejectment);  152 
C.  712,  714,  93  P.  867  (declaration  of  predecessor  in  interest, 
to  be  admissible  against  his  grantee,  must  have  been  made 
by  him  "while  holding  the  title"). 

As  to  declarations  of  former  owner  of  personal  property,  see 
42  A.  D.  80,  81. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
I  1823.  ante. 

§  1860.  DECLARATIONS  WHICH  ARE  A  PART  OF  THE 
TRANSACTION.  Where,  also,  the  declaration,  act,  or  omis- 
sion forms  part  of  a  transaction,  which  is  itself  the  fact  in 
dispute,  or  evidence  of  that  fact,  such  declaration,  act,  or 
omission  is  evidence,  as  part  of  the  transaction. 

History  I    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  26  pars,  annotation. 

58  C.  21,  26  (construed  and  applied);  58  C.  152.  158  (cited); 
62  C.  808.  810  (applied);  63  C.  12,  16  (what  declarations  are 
part  of  res  gestae) ;  (C.  Dec.  23,  1885),  9  P.  99.  101  (applied);  71  C. 
149,  12  P.  391  (construed);  79  C.  304,  811,  21  P.  759,  761  (cited); 
99  C.  57,  73,  83  P.  786,  791  (construed);  106  C.  381,  384.  39  P. 
778  (cited  with  {1849  ante):  124  C.  6»8,  659.  57  P.  578.  579. 
1008  (copstrued);  133  C  181,  136,  65  P.  315  (cited);  139  G.  426,  431, 
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73  P.  163  (applied);  140  C.  452,  456,  74  P.  35  (applied  with 
f  1853  post);  145  C.  684,  690.  79  P.  350  (construed);  145  C.  772. 
774,  79  P.  542  (declarations  In  one's  own  favor  are  inadmis- 
sible); 1  C.  A.  374,  379,  82  P.  228  (cited  with  other  sections). 

As  to  contemporaneous  expressions  and  exclamations  when 
part  of  res  ffestae.  see  59  A  .R.  783;  16  A.  S.  407,  408. 

"As   to    declarations   before    others,    see    Kerr's   Cyc.    C.    C.    P. 
fi  1870  subd.  3  and  note. 

As  to  evidence  to  explain  a  writing,  see  Kerr's  C>x.  C.  C  P. 
8  1860  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
8  1823,  ante. 

As  to  res  grestae,  what  constitutes,  see  16  A.  S.  407,  408;  also 
59  A.  R.  783. 

§  1851.    EVIDENCE  BELATINO  TO  THIBD  PERSON.  And 

where  the  question  in  dispute  between  the  parties  is  the  obli- 
gation or  duty  of  a  third  person,  whatever  would  be  the  evi- 
dence for  or  against  such  person  Is  prima  facie  evidence 
between  the  parties. 

HlHtoryi  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  880;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  240,  act  held  unconstitutional, 
see  history,  f  5  ante. 

See  Kerr's  Cyc.  C.  C  P.  for  3  pars,  annotation. 

76  C.  1,  5,  18  P.  115,  117  (applied);  135  C.  312.  314,  67  P.  279 
(applied);  145  C.  772,  774,  79  P.  642  (declaration  in  one's  own 
favor  are  inadmissible). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
5  1823,  ante. 

§1852.  DECLABATION  OF  DECEDENT  EVIDENCE  OF 
PEDIGREE.  The  declaration,  act,  or  omission  of  a  member  of 
a  family  who  is  a  decedent,  or  out  of  the  Jurisdiction,  is  also 
admissible  as  evidence  of  common'  reputation,  in  cases  where, 
on  questions  of  pedigree,  such  reputation  is  admissible. 

RlstoiTi  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  240,  act 
held  unconstitutional,  see  history,  |  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

36  P.  1030  (cited);  124  C.  653,  661,  57  P.  678,  579.  1008 
(applied):  128  C.  552,  564,  61  P.  670  (clt«d)  t  135  C.  385.  386.  388.  6T 
P.    321    (applied):    140    C.    452.    469,    74    P.    35    (construed    and 
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applied):  145  C.  772.  774,  79  P.  542  (declaration  In  one's  own 
favor  are  inadmissible). 

As  to  common  reputation  on  questions  of  pedlgrree,  see  Kerr's 
Cyc.  C.  C.  P.  I  1870  subd.  11  and  note. 

As  to  declarations  of  decedent,  see  Kerr's  Cyc.  C.  C.  P.  t  1870 
subd.   4  and  note. 

As  to  declarations  relating  to  illeffitmacy,  when  admissible, 
see  72  A.  D.  649-664. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
i  1823,  ante. 

$18U.  DECLARATIOK  OF  DECEDENT  EVIDENCE 
AGAINST  HIS  SUCCESSOR  IN  INTEREST.  The  declaration, 
act,  or  omission  of  a  decedent,  having  sufficient  knowledge  of 
the  subject,  against  his  pecuniary  interest,  is  also  admissible 
as  evidence  to  that  extent  against  his  successor  in  Interest. 

History  t    Enacted  March   11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

121  C.  693,  594.  64  P.  86  (cited  with  8  1849  ante);  126  C.  135. 
146.  77  A.  8.  168,  68  P.  442  (applied);  40  P.  964  (construed  as 
not  applying);  186  C.  421,  424,  69  P.  28  (applied);  140  C.  462. 
456.  74  P.  36  (applied);  141  C.  56.  60,  74  P.  433  (applied):  145 
C.  772,  774,  79  P.  542  (cited  with  other  sections);  1  C.  A.  Ill, 
112,  81  P.  666  (construed  and  applied). 

As  to  decedent's  declaration  against  interest,  see  Kerr's  Cyc. 
C.  C.  P.  1 1870  subd.  4  and  note. 

As  to  entries  and  other  writings,  see  Kerr's  Cyc.  C.  C.  P. 
%  1946  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  sen  note  S  1823, 
ante. 

§  18M.    WHEN  PART  OF  A  TRANSACTION  FBOYED^  THE 

WHOLE  IS  ADMISSIBLE.    When  part  of  an  act,  declaration, 

conTersatlon,  or  writing  is  gtven  in  evidence  by  one  party,  the 

whole  on  the  same  subject  may  be  inquired  is  to  by  the  other; 

when  a  letter  is  read,  the  answer  may  be  given;  and  when  a 

detached  act,  declaration,  conversation,  or  writing  is  given  In 

evidence,  any  other  act,  declaration,  conversation,  or  writing, 

which  is  necessary  to  make  It  understood,  may  also  be  given 

in  evidence. 

Wtimtovjt    Enacted  March   11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation. 
68  C.  12.  13.  14,  8  P.  626  (applied);  110  C.  414.  418,   42  P.  909 
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(cited);  118  C.  181.  185,  60  P.  269  (applied):  (C.  June  27.  1898). 
63  P.  698  (applied);  185  C.  80.  82.  66  P.  974  (applied);  148  C. 
210.  214.  78  P.  641  (construed  and  applied);  5  C.  A.  344.  361. 
90  P.  365   (applied  to  letters). 

As  to  cross-examination  of  witnesses,  see  Kerr's  Cyc  (X  C. 
P.   1 2048  and   note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
I  1828.  ante. 

As  to  part  of  conversation  enttUinff  to  whole  conversation, 
see  82  A.  D.  842-845. 

As  to  witness,  when  allowed  to  refresh  his  memory  by  writ- 
insr,  see  Kerr's  Cyc.  C.  C.  P.  I  2047  and  note. 

§  186&  CONTEIfTS  OF  WAITING,  HOW  PBOYED.  There 
can  be  no  evidence  of  the  oontents  ot  a  writing,  other  than  the 
writing  itself,  except  in  the  following  cases: 

1.  When  the  original  has  been  lost  or  destroyed^  in  which 
case  proof  of  the  loss  or  destruction  must  first  be  made. 

2.  When  the  original  is  in  the  possession  of  the  partj  against 
whom  the  evidence  is  offered,  and  he  fails  to  produce  it  after 
reasonable  notice. 

3.  When  the  original  is  a  record  or  other  document  In  the 
custody  of  a  public  officer. 

4.  When  the  original  has  been  recorded,  and  a  certified  copy 
of  the  record  is  made  evidence  by  this  code  or  other  statute. 

5.  When  the  original  consists  of  nnmeroos  aceonnts  or  other 
documents,  which  cannot  be  examined  in  court  without  great 
loss  of  time,  and  the  evidence  sought  from  them  is  only  the 
general  result  of  the  whole. 

In  the  cases  mentioned  in  subdivisions  three  and  fevr,  a 
copy  of  the  original,  or  of  the  record,  must  be  produced;  in 
those  mentioned  in  subdivision  one  and  two.  either  a  copy  or 
oral  evidence  of  the  contents. 

Hlstoryi  Enacted  March  11,  1872,  re-enactment  of  I  447  Prac- 
tice Act:  amended  March  24,  1874.  Code  Amdts.  1878-4,  p.  $80; 
by  Code  Conunisslon.  Act  March  8.  1801,  Stats,  and  Amdta. 
1900-1.  p.  240.  act  held  unconstitutional,  see  history,  |  6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  14  pars,  annotation. 

51  C.  198.  201  (applied);  52  C.  171,  186  (construed  with  ff  188S. 
1904,  1919  post):  59  C.  502,  506  (applied  and  cited  In  connection 
with  11938  post):  65  C.  872,  873,  4  P.  286  (applied);  69  C.  479. 
495,  11  P.  8.  10  (applied);  70  C.  14,  16,  11  P.  500,  601  (construed 
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with  other  sections);  89  C  617,  621,  622,  26  P.  1101.  1102  (ap- 
plied with  5  1870  post);  113  C.  294,  299.  45  P.  536  (applied  in 
connection  with  11937  post);  122  C.  486,  497,  55  P.  581.  582 
(cited);  124  C.  442,  446,  57  P.  457  (applied);  137  C.  174.  176.  69 
P.  966,  986  (applied);  70  P.  1061,  1062  (not  necessary  to  produce 
record  to  prove  character  and  value  of  services  rendered  in 
action  by  attorney);  142  C.  182,  189,  75  P.  787  (applied);  7  C. 
A.  55,  66,  93  P.  891,  895  (contents  of  lost  instrument,  how 
proved— distinction  between  loss  and  destruction — what  "loss" 
means). 

As  to  books  and  papers,  production   of   in   evidence,  see   41 

As  to  oertifled  copies  of  records,  see  Kerr's  Cyc.  C.  C.  P. 
II 1919   et  seq.   and  notes. 

As  to  contents  of  writingrs,  see  Kerr's  Cyc.  C.  C.  P.  H  1937, 
1969  and  notes. 

As  to  affidavits,  see  Kerr's  Cyc.  C.  C.  P.  ||  2009  et  seq.  and 
notes. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
1 1828,  ante. 

As  to  original  possession  of  opponent,  and  notice  to  produce, 
see  Kerr's  Cyc.  C.  C  P.  ||  1938,  1939  and  notes. 

As  to  photoerraphic  copies  as  evidence,  see  26  A.  R.  319-821; 
also  note  1 1823,  ante. 

As  to  public  record  of  private  writing's,  when  admissible,  see 
Kerr's  Cyc.  C.  C.  P.  |  1919  and  note. 

As  to  public  writiners,  generally,  see  Kerr's  Cyc.  C.  C.  P. 
II  1892-1926    and    notes. 

As  to  writing-  in  custody  of  adverse  party,  see  Kerr's  Cyc. 
C.  C.  P.  1 1938  and  note. 


§  1855a.  PUBLIC  BECOBD  OB  DOCUMEITT,  FBOOF  OF 
CONTENTS  OF  LOST.  When  it  Is  desired  to  prove  the  con- 
tents of  any  public  record  or  document  lost  or  destroyed  by 
conflagration  or  other  public  calamity  and  after  proof  of  such 
loss  or  destruction,  there  is  offered  in  proof  of  such  contents, 
any  abstract  of  title  issued  and  certified  to  as  correct  by  any 
person,  firm  or  corporation  engaged  in  the  business  of  pre- 
paring and  making  abstracts  of  title  issued  and  certified  to  as 
correct  by  any  such  person,  firm  or  corporation,  the  same  may 
be  admitted  in  evidence  on  proof  that  the  same  was  prepared 
and  made  in  the  ordinary  course  of  business  prior  to  such  loss 
or  destruction,  and  without  further  proof  by  the  person  who 
actually  made  the  copies,  extracts,  notes  or  memoranda  of 
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records,  constituting  such  abstract  of  title  that  they  were  cor- 
rectly taken  from  the  original  record  or  document; 

[When  used  as  eTldence]  provided,  nevertheless,  that  when- 
ever and  as  soon  as  said  action  Is  set  for  trial  any  party  ao 
desiring  to  use  said  evidence  shall  notify  all  other  parties  to 
the  action  who  have  appeared  therein,  of  his  intention  to  use 
the  same  at  the  trial  of  said  action,  and  shall  give  all  such 
other  parties  a  reasonable  opportunity  to  inspect  the  same  and 
to  take  copies  thereof. 

History  t  Enacted  June  16.  190«,  Stats,  and  Amdta.  190<,  IK  70. 
In  effect  immediately. 

$1856.  AN  AGREEMENT  REDUCED  TO  WRITING 
DEEMED  THE  WHOLE.  When  the  terms  of  an  agreement 
have  been  reduced  to  writing  by  the  parties,  it  is  to  be  con- 
sidered as  containing  all  those  terms,  and  therefore  there  can 
be  between  the  parties  and  their  representatives,  or  successors 
in  interest,  no  evidence  of  the  terms  of  the  agreement  other 
than  the  contents  of  the  writing,  except  in  the  following  cases: 

1.  Where  a  mistake  or  imperfeciloD  of  the  writing  is  put  in 
issue  by  the  pleadings; 

2.  Where  the  validity  of  the  agreement  is  the  fact  in  dispute. 

But  this  section  does  not  exelade  other  evidence  of  the  cir- 
cumstances under  which  the  agreement  was  made  or  to  which 
it  relates,  as  defined  in  section  eighteen  hundred  and  sixty,  or 
to  explain  an  extrinsic  ambiguity,  or  to  establish  illegality  or 
fraud.  The  term  agreement  includes  deeds  and  wills,  as  well 
as  contracts  between  parties. 

Hlatoryi    Enacted  March   11,  1872. 

See  Kerr*8  Oyc.  C  C  P.  for  86  pars,  annotation. 

t8  C.  97,  99  (applied):  89  C.  617,  621,  622,  26  P.  1101.  1102 
(applied);  95  C.  568,  570,  80  P.  773  (construed  as  not  applying): 
30  P.  841,  842  (applied):  31  P.  367,  369  (what  evidence.  If  admis- 
sible, would  virtually  abrogate  rule  In  regard  to  interpretation 
of  written  Instruments):  97  C.  384.  387,  32  P.  454.  455  (cited 
with  11647  ante  and  ||  1867-1860  post):  86  P.  121  (applied):  104 
C.  106,  109,  111,  118,  121,  37  P.  876  (applied):  83  P.  1114  (applied): 
42  P.  421  (construed  as  not  applying);  112  C.  46.  51,  44  P.  354. 
355  (construed  with  other  sections):  117  C.  204,  211.  48  P.  1083 
(cited):  121  C.  616.  620,  53  P.  1119   (applied);  122  C.  195,  199.  54 
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P.  782,  788  (construed);  124  C.  442.  446.  57  P.  467  (applied): 
129  C.  367.  376.  62  P.  39  (applied);  135  C.  28.  29.  66  P.  961  (con- 
strued); 137  C.  71,  75,  69  P.  844  (cited  with  Civ.  Codf»  §8  1640, 
3399.  3402);  187  C.  95,  97,  100,  69  P.  836.  1013  (cited  with  §1860 
post  and  Civ.  Code  11647);  141  C.  221.  228.  74  P.  764  (cited): 
144  C.  681.  691.  78  P.  270  (applied);  146  C.  690,  694.  81  P.  26 
(cited  with  other  sections);  147  C.  313,  318.  326,  327.  81  P.  964 
(applied);  150  C.  650.  664,  89  P.  600  (quoted  in  part — section 
declares  a  rule  of  law — exception  to  rule);  3  C.  A.  115,  120. 
84  P.  435  (written  contract  cannot  be  varied  by  parol):  5  C.  A. 
625,  681.  90  P.  948  (what  construction  of  S  1860  would  bring  It 
Into  direct  conflict  with  this  section). 

As  to  admissibility  of  parol  evidence  in  construing  contracts. 
see  21   A.  R.   122;  5  A.  S.   241. 

As  to  alterations  and  erasures,  see  Kerr's  Cyc.  C.  C.  P.  J  1982 
and  note. 

As  to  conclusiveness  of  recitals  in  documents,  sec  Kerr's  Cj'c. 
C.  C.  P.   I  1962  subd.   2  and   note. 

Aa  to  confliddratlon,  see  Kerr's  Cyc.  C.  CX  P.  S  1962  subd.  2 
and  note. 

As  to  consideration,  recital  of  in  written  instrument  not 
conclusive,  see  Kerr's  CJyc.  C.  C.  P.   S  1962  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  |  1823, 
ante. 

As  to  parol  evidence — To  correct  mistakes  or  Imperfections, 
see  Kerr's  Cyc.  C.  C.  I  1640  and  note. 

Same — To  establish  fraud. — See  Kerr's  Cyc.  C.  C.  |  1640  and 
note. 

Same — To  revise  and  reform  contract  for  fraud  or  mistake. — 
See  Kerr's  Cyc.  C.  C.  H  3399-3402  and  notes. 

Same — To  show  surrounding  circumstances. — See  Kerr's  Cyc. 
C.  C.  P.  9  1860  and  note. 

Same — To  vary  or  contradict  written  instrument. — See  Kerr's 
Cyc.  C.  C.  I  1639  and  note. 

As  to  parol  evidence  in  general  not  admissible  to  vary  writ- 
ing, see  1  A.  D.  81-88;  3  A.  D.  306.  307;  9  A.  D.  381-385;  15  A.  D. 
47.  48;  24  A.  D.  413-417;  40  A.  D.  109,  111;  45  A.  D.  242.  243; 
67  A.  D.  665-667;  5  A.  R.  241;  39  A.  R.   116-119;  7  A.  S.  366.   367: 

11  A.  S.  393;  16  A.  S.  287,  714;  21  A.  S.  122;  56  A.  S.  659-672. 

As  to  usages  and  customs,  see  Kerr's  Cyc.  C.  C.  P.  |  1870  subd. 

12  and  note. 

^    As  to  usage,  custom,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  {  1870  subd. 
12  and  note. 

As  to  wills,  parol  evidence  to  explain,  see  46  A.  R.  72-78. 

As  to  writing  superseding  all  other  understandings  or  agree- 
ments between  parties  on  the  subject  of  contract,  soe  Kerr's 
Cyc.  C.  C.  1 1625  and  note. 

As  to  writing  superseding  oral  negotiations,  see  Kerr's  Cyc. 
C.  C.  S  1626  and  note. 
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I18ft7.    CONSTRUCTION   OF   LANGUAGE   BSLATBS    TO 

PLACE  WHERE  USED.    The  language  of  a  writing  is  to  be 

interpreted  according  to  tbe  meaning  it  bears  in  the  place  of 

its  execution,  unless  the  parties  have  reference  to  a  different 

place. 

Hlatoryi    Enacted  March   11.  1872. 

97  C.  384.  387.  32  P.  454.  455  (language  of  written  contract 
may  be  explained). 

As  to  construction  of  language  of  written  instruments  in 
general,  see  Kerr's  Cyc.  C.  C.  P.  1 1859  and  note. 

As  to  interpretation  of  contract  lex  loci,  see  Kerr's  Cyc.  C. 
C.   I  1646  and   note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  {  1823. 
ante. 

11858.  CONSTRUCTION  OF  STATUTES  AND  INSTRU- 
MENTS, GENERAL  RULE.   In  the  constniction  of  a  statute  or 

instrument,  the  office  of  the  judge  is  simply  to  ascertain  and 
declare  what  is  in  terms  or  in  substance  contained  therein, 
not  to  insert  what  has  been  omitted,  or  to  omit  what  has  been 
inserted;  and  where  there  are  several  provisions  or  partic- 
ulars, such  a  construction  is,  if  possible,  to  be  adopted  as  will 
give  effect  to  all. 

History  I    Bnacted  March  11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

65  C.  456,  464,  4  P.  435  (cited);  74  C.  60.  67.  15  P.  371,  373  (cited 
with  other  sections);  97  C.  384,  387,  32  P.  454,  455  (lanffuagre  of 
written  contract  may  be  explained);  107  C.  348.  354.  40  P.  634 
(applied);  108  C.  627.  655,  49  A.  S.  97,  41  P.  772  (applied);  110 
C.  387,  396,  42  P.  815,  30  L.  460  (applied);  146  C.  690.  696.  81 
P.  25  (construed). 

As  to  construction — Generally,  see  Kerr's  Cyc.  C.  C.  P.  {  1859 
and  note. 

Same — Giving  effect  to  all. — See  Kerr's  Cyc.  C.  C.  I  1641  and 
note. 

Same — Interpretation  which  gives  effect  preferred. — Si^e 
Kerr's  Cyc.  C.  C.  I  3541  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  soo  note 
I  1823.    ante. 

§1869.  THE  INTENTION  OP  THE  LEGISLATURE  OR 
PARTIES.  In  the  construction  of  a  statute  the  intention  of 
the  legislature,  and  in  the  construction  of  the  instrument  the 
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intention  of  the  parties.  Is  to  be  pursued  If  possible ;  and  when 
a  general  and  particular  provision  are  inconsistent,  the  latter 
is  paramount  to  the  former.  So  a  particular  intent  will  con- 
trol a  general  one  that  is  inconfiistent  with  it. 

Hlatonrt    Bnacted  March   11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

68  C.  485,  489.  9  P.  663,  666  (cited);  74  C.  60.  67,  15  P.  371. 
373  (cited);  32  P.  245,  246  (qualifies  i  1649  C.  C.  and  %  1864  C.  C. 
P. — meaning  of  authority  to  ascertain  intention  of  parties  by 
Introduction  of  parol  evidence);  97  C.  384.  387,  32  P.  454,  455 
(lanfiTuase  of  written  contract  may  be  explained). 

As  to  construction  of  this  code,  see  Kerr's  Cyc.  C.  C.  P.  I  4 
and  note. 

A.8  to  enactment  of  statutes,  evidence  relating  to,  see  51  A.  I). 
616-623;   85  A.   D.   356-864. 

As  to  estoppel,  see  Kerr's  Cyc.  C.  C.  P.   {  1962  and   note. 

Am  to  language  of  statutes,  construction  of,  see  48  A.  D. 
665-574. 

As  to  many  miscellaneous  matter.^  of  evidence,  see  note 
1 182S,  ante. 

As  to  rule  of  construction  at  common  law  altered  by  code, 
see  Kerr's  Cyc.  C.  C.  P.  §  4  and  note. 

As  to  statutes  In  derogation  of  common  law.  see  Kerr's  Cyc. 
C.  C.  P.  14  and  note  pars.  23,  24. 

As  to  statutes  not  retroactive  unless  expressly  so  declared, 
see  Kerr's  Cyc.  C.  C.   P.  8  3  and  note. 

As  to  terms  of  an  agrreement.  reduced  to  writing,  effect  of, 
etc.,  see  Kerr's  Cyc.  C  C.  P.  S  1856  and  note. 

As  to  usage,  see  Kerr's  Cyc.  C.  C.  P.  {  1870  subd.  12  and  note. 

As  to  words  giving  Joint  authority,  see  Kerr's  Cyc.  C.  C.  P. 
I  16   and  note. 

«  18«0.    THE  CIRCUMSTANCES  TO  BE  CONSIDERED.  For 

the  proper  construction  of  an  instrument,  the  circumstances 
under  which  it  was  made,  including  the  situation  of  the  sub- 
ject of  the  instrument,  and  of  the  parties  to  it,  may  also  be 
shown,  so  that  the  judge  be  placed  in  the  position  of  those 
whose  language  he  Is  to  interpret. 

History t    Bn acted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 

20  P.  558  (applied):  88  C.  543,  553,  26  P.  515.  518  (cited):  97 
C.  384.  887,  32  P.  464,  455  (cited  with  |  1647  ante  and  ||  1856- 
1859  post — language  of  written  contract  may  be  explained): 
107   C.   587,   600,  40   P.   810,   811    (construed):    109   C.    221,    226.   41 

1373 


fii  1861, 1862  CODE  OP  Civile  PROCRDURE.  [Pt.  IV. 

P.  876  (applied);  128  C.  181,  186,  60  P.  677  (construed  as  not 
applying);  137  C.  95,  97,  100,  69  P.  836.  1013  (cited  with  §1856 
ante  and  C.  C.  §1647);  141  C.  441,  452,  66  P.  858,  75  P.  48 
(applied);  147  C.  457,  462,  82  P.  68  (applied);  149  C.  269.  273. 
86  P.  509,  691  (applied);  1  C.  A.  159,  162,  81  P.  1016  (construed 
and  applied);  1  C.  A.  752.  759.  82  P.  1056  (cited  with  |  1870  post 
and  I  1647  C.  C);  5  C.  A.  525,  531,  90  P.  948  (limits  as  to  appli- 
cability). 

As  to  descriptive  part  of  conveyance,  see  Kerr's  Cyc.  C  C. 
P.   i  2077  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
I  1823,  ante. 

As  to  showing^  surrounding  circumstances,  see  Kerr*s  Cyc. 
C.  C.    i  1647  and   note. 

As  to  usage,  see  Kerr's  Cyc.  C.  C.  P.  9  1870  subd.  12  and  note. 

As  to  wills,  extrinsic  evidence  to  explain,  see  46  A.  R,  72-78; 
50   A.   S.   279-294. 

§  1861.  TERMS  TO  BE  CON STBUED  IN  THEIB  GENERAL 
ACCEPTATION.  The  terms  of  a  writing  are  presumed  to  have 
been  used  in  their  primary  and  general  acceptation,  but  evl* 
dence  is  nevertheless  admissible  that  they  have  a  local,  techni- 
cal, or  otherwise  peculiar  signification,  and  were  so  used  and 
understood  in  the  particular  instance,  in  which  case  the  agree- 
ment must  be  construed  accordingly. 

History  t    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

74  C.  60,  67,  15  P.  871.  373  (cited);  76  C.  269,  279.  18  P.  809, 
310,  313  (applied);  109  C.  221,  226,  41  P.  876  (construed);  120 
C.  629,  631,  52  P.  1080  (construed);  145  C.  82,  84,  78  P.  840 
(construed  with   f  13  Civ.  Code). 

As  to  language  in  general  to  be  construed  merely  to  approved 
usage,  see  Kerr's  Cyc.  C.  C.  J  13  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
I  1823,  ante. 

As  to  signification  of  terms,  see  Kerr's  Cyc.  C.  C.  P.  f  1870 
subd.  12  and  note;  also  Kerr's  Cyc.  C.  C.  §  1644  and  note. 

§1862.  WBITT£N  WORDS  CONTROL  THOSE  PRINTED 
IN  A  BLANK  FORM.  When  an  instrument  consists  partly  of 
written  words  and  partly  of  a  printed  form,  and  the  two  are 
inconsistent,  the  former  controls  the  latter. 

History  I    Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
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13&  C.  178.  176.  177.  67  P.  768   (applied). 

As  to  many  miecellaneous  matters  of  evidence,  see  note 
i  1823.  ante. 

uses.  PERSONS  SKILLED  MAT  TESTIFY  TO  DECI- 
PHEB  CUABACTEBS.  Wheu  the  characters  in  which  an 
instrument  is  written  are  di£Gicult  to  be  deciphered,  or  the 
language  of  the  instrument  is  not  understood  by  the  court, 
the  evidence  of  persons  skilled  in  deciphering  the  characters, 
or  who  understand  the  language,  is  admissible  to  declare  the 
characters  or  the  meaning  of  the  language. 

Hlatoryt    Enacted  March   11.  1872. 

65  C.  625,  626.  4  P.  675  (erroneously  cited  for  il829>;  58  P. 
19  (cited — omitted  from  emasculated  opinion  in  125  C.  369, 
371). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
f  1828.   ante. 

§  1864.    OF  TWO  CONSTRUCTIONS,  WHICH  PBEFEBRED. 

When  the  terms  of  an  agreement  have  been  intended  in  a  dif- 
ferent sense  by  the  different  parties  to  it.  that  sense  is  to  pre- 
vail against  either  party  in  which  he  supposed  the  other 
understood  it.  and  when  different  constructions  of  a  provision 
are  otherwise  equally-  proper,  that  is  to  be  taken  which  is 
most  favorable  to  the  party  in  whose  favor  the  provision  was 
made. 

History  I    Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

109  C.  221,  226,  228,  41  P.  876  (construed):  138  C.  583,  586.  72  P. 
171  (applied  with  C.  C.  11069):  32  P.  245,  246  (construed):  150 
C.  39.  45,  87  P.  1097  (reservation  or  exception  in  j^rant  is  to 
be  interpreted  In  favor  of  grantor);  7  C.  A.  106,  111,  93  P.  900. 
901,  903  (reservation  in  grant  is  to  be  Interpreted  in  favor  of 
grantor). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
I  1823.  ante. 

i  18«&  A  WBITTEN  INSTBLHIENT  CONSTBUED  AS  UN- 
DEBSTOOD  Bf  PABTIES.  A  written  notice,  as  well  as  every 
other  writing,  is  to  be  construed  according  to  the  ordinary 
acceptation  of  its  terms.    Thus  a  notiee  to  the  drawers  or 

indorsers  of  a  bill  of  exchange  or  promissory  note,  that  it  has 
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been  protested  for  want  of  acceptance  or  payment,  must  be 

held  to  Import  that  the  same  has  been  duly  presented  for 

acceptance  or  payment  and  the  same  refused,  and  that  the 

holder  looks  for  payment  to  the  person  to  whom  the  notice  is 

given. 

HIatoryt    Enacted  March  11,  1872. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  1 1823, 
ante. 

As  to  notice  of  dishonor,  see  Kerr's  Cyc.  C.  C.  I  3143  and  note. 

As  to  ordinary  acceptation,  «ee  Kerr's  Cyc.  C.  C.  P.  I  1861  and 
note;  also  Kerr's  Cyc  C.  G.  |  8143  and  note. 

1 1866.  CONBTBUCTION  IN  PAYOR  OF  NATUBAL  BIGET 
PBEFERBED.  When  a  statute  or  instrument  is  equally  sus- 
ceptible of  two  interpretations,  one  in  favor  of  natural  ri^t, 
and  the  other  against  it,  the  former  is  to  be  adopted. 

HIstoiTt    Enacted  March  11,-  1873. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

91  C.  842,  858,  27  P.  747,  7(0  (cited) ;  96  C.  632,  578,  81  P.  915. 
923,  19  L.  40  (applied). 

As  to  many  miscellaneous  matters  of  evidence,  see  note  S  1S23, 
ante. 

§  1867.    MATEBIAL  ALLEGATI0!f8  OHLT  TO  BE  PBOTED. 

None  but  a  material  allegation  need  be  proved. 

History  s    Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

137  C.  461.  462,  70  P.  292  (construed). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
I  1828.  ante. 

As  to  material  allegration — Definition  of.  see  Kerr's  Cyc.  C.  C. 
P.  I  463  and  note. 

Same — Not  controverted. — See  Kerr's  Cyc.  C.  C.  P.  I  462  and 
note. 

As  to  material  evidence,  see  Kerr's  Cyc.  C.  C.  P.  |  1868  and 
note. 

§  1868.  EYIDENCE  CONFIXED  TO  MATEBIAL  ALLEGA- 
TIONS. Evidence  must  correspond  with  the  substance  of  the 
material  allegations,  and  be  relevant  to  the  question  in  dis- 
pute.   Collateral  questions  must  therefore  be  avoided.    It  is, 
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however,  within  the  discretion  of  the  court  to  permit  inquiry 
into  a  collateral  fact,  when  such  fact  Is  directly  connected 
with  the  question  In  dispute,  and  Is  essential  to  Its  proper 
determination,  or  when  It  affects  the  credibility  of  a  witness. 

History (    Enacted  March   11,   1872. 

See  Kerr'a  Cyc.  C.  C.  P.  for  12  pars,  annotation. 

151  C.  143,  147,  00  P.  464  (evidence  must  correspond  with  alk*- 
gratlons  and  be  confined  to  point  in  issue);  4  C.  A.  411.  417,  88 
P.  880  (collateral  questions  to  be  avoided — discretion  of  court 
to  permit  inquiry  into  collateral  fact). 

Ab  to  credibility  of  witness,  see  Kerr's  Cyc.  C.  C.  P.  S  1847 
and  note;  post  1 1870  subd.  16  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  sec  note 
1 1828,  ante. 

As  to  material  allegratlons,  see  Kerr's  Oyc.  C.  O.  P.  f  463  and 
note. 

As  to  material  evidence,  see  Kerr's  Cyc.  C.  C.  P.  ft  1867  and 
note. 

As  to  objections  and  exceptions,  see  Kerr's  Cyc.  C.  C.  P.  II  646 
et  seq.  and  notes. 

As  to  proof  of  original  writing,  in  case  of  loss  of  orig'inal, 
see  Kerr's  Cyc.  C.  C.  P.  I  1937  and  note. 

As  to  variance,  see  Kerr's  Cyc.  C.  C.  P.  §|  469-471  and  note. 

As  to  variance  between  allegations  In  pleading:  and  proof, 
when  deemed  material,  see  Kerr's  Cyc.  C.  C.  P.  |§  469,  470  and 
note. 

usee.  AFFIRMATIVE  ONLY  TO  BE  PROVED.  Each 
party  must  prove  his  own  affirmative  allegations.  Evidence 
need  not  be  given  In  support  of  a  negative  allegation,  except 
when  such  negative  allegation  is  an  essential  part  of  the 
statement  of  the  right  or  title  on  which  the  cause  of  action  or 
defense  is  founded,  nor  even  in  such  case  when  the  allegation 
is  a  denial  of  the  existence  of  a  document,  the  custody  of  which 
belongs  to  the  opposite  party. 

Hliitenrt    Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

92  C.  296,  333,  27  A.  S.  106,  28  P.  272.  282.  675,  14  L.  7.55  (ap- 
plied); 30  P.  596  (applied):  94  C.  166,  174.  175.  29  P.  861.  17  L. 
685  (applied  with  511981  post):  136  C.  84.  87  (applied  without 
citing),  68  P.  487,  488  (cited  as  well  as  appll(»d):  186  C.  616,  618, 
69  P.  426  (cited);  187  C.  280.  283,  70  P.  169  (construed  with 
i|1963,  1981  post);  140  C.  414.  421.  430,   431.  439,   440,  73  P.   1070, 
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74  P.  441  (conBtrued  with  §1812  ante);  145  C.  457.  460,  78  P.  954 
(construed). 

As  to  burden  of  proof,  see  Kerr's  Cyc.  C.  C.  P.  SI  1981  et  seq. 
and  notes. 

As  to  many  miscellaneous  matters  of  evidence,  sec  note 
i  1823,  ante. 


S  1870.    FACTS  WHICH  MAT  BE  PROYED  ON  TRIAL.   In 

conformity  with  the  preceding  provisions,  evidence  may  be 
given  upon  a  trial  of  the  following  facts: 

1.  The  precise  fMt  in  dispute; 

2.  The  act,  declaration,  or  omission  of  a  party,  as  evidence 
against  such  party; 

3.  An  act  or  declaration  of  another,  in  the  presence  and 
within  the  observation  of  a  party,  and  his  conduct  in  relation 
thereto; 

4.  The  act  or  declaration,  verbal  or  written,  of  a  deceased 
person  in  respect  to  the  relationship,  birth,  marriage,  or  death 
of  any  person  related  by  blood  or  marriage  to  such  deceased 
person;  the  act  or  declaration  of  a  deceased  person  done  or 
made  against  his  interest  in  respect  to  his  real  property;  and 
also  in  criminal  actions,  the  act  or  declaration  of  a  dying 
person,  made  under  a  sense  of  impending  death,  respecting  the 
cause  of  his  death; 

5.  After  proof  of  a  partnership  or  agency,  the  act  or  declm^ 
ration  of  a  partner  or  agent  of  the  party,  within  the  scope  of 
the  partnership  or  agency,  and  during  its  existence.  The 
same  rule  applies  to  the  act  or  declaration  of  a  joint  owner, 
joint  debtor,  or  other  person  jointly  interested  with  the  party; 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration  of  a 
conspirator  against  his  co-conspirator,  and  relating  to  the 
conspiracy ; 

7.  The  act,  declaration,  or  omission  forming  part  of  a  trans- 
action, as  explained  in  section  eighteen  hundred  and  fifty; 

8.  The  testimony  of  a  witness  deceased,  or  out  of  the  Juris- 
diction, or  unable  to  testify,  given  in  a  former  action  between 
the  same  parties,  relating  to  the  same  matter; 

9.  The  opinion  of  a  witness  respecting  the  identity  or  hand* 
writing  of  a  person,  when  he  has  knowledge  of  the  person  or 
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handwriting;   his  opinion  on  a  question  of  science,  art,  or 
trade,  wlien  lie  is  skilled  therein; 

10.  The  opinion  of  a  subscribing  witness  to  a  writing,  the 
validity  of  which  is  in  dispute,  respecting  the  mental  sanity 
of  the  signer;  and  the  opinion  of  an  intimate  acquaintance 
respecting  the  mental  sanity  of  a  person,  the  reason  for  the 
opinion  being  given ; 

11.  Common  reputation  existing  preylous  to  the  controTersy, 
respecting  facts  of  a  public  or  general  interest  more  than 
thirty  years  old,  and  in  cases  of  pedigree  and  boundary; 

12.  Usage,  to  explain  the  true  character  of  an  act,  contract, 
or  instrument,  where  such  true  character  is  not  otherwise 
plain;  but  usage  is  never  admissible,  except  as  an  instrument 
of  interpretation; 

13.  Monuments  and  inscriptions  in  pnblle  places,  as  evi- 
dence of  common  reputation;  and  entries  in  family  bibles,  or 
other  family  books  or  charts;  engravings  on  rings,  family 
portraits,  and  the  like,  as  evidence  of  pedigree; 

14.  The  contents  of  a  writing,  when  oral  evidence  thereof 
is  admissible; 

15.  Any  other  facts  from  which  the  facts  in  issue  are  pre- 
sumed or  are  logically  Inferable; 

16.  Sneh  facts  as  serve  to  show  the  credibility  of  a  witness, 
as  explained  in  section  eighteen  hundred  and  forty-seven. 

niMtoryt  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  240,  act  held 
unconstitutional,  see  history,  i  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  98  pars,  annotation. 

61  C.  682,  683  (construed);  54  C.  609,  512  (applied):  55  C.  443. 
461  (applied);  66  C.  698,  699  (applied  with  other  sections);  67 
C.  667,  668  (construed  with  H  686,  1102  of  Penal  Code) ;  59  C.  346. 
852  (applied);  59  C.  392,  394  (construed);  64  C.  14.  22.  27  P.  942. 
945  (construed):  66  C.  668,  672,  4  P.  1144,  6  P.  700.  846  (cited); 
67  C.  444,  446.  7  P.  906  (cited);  68  C.  672.  574,  10  P.  117,  118 
(subd.  11  applied — ^residence  cannot  be  proved  how);  11  P.  133, 
134  (applied);  71  C.  351,  352.  12  P.  226  (cited  as  not  applying); 
73  C.  604,  608,  16  P.  305,  306  (applied):  77  C.  147,  149.  19  P.  269, 
270  (applied);  77  C.  494,  602,  20  P.  56,  58  (construed);  78  C.  283, 
286,  20  P.  570,  671  (applied);  79  C.  804,  311,  21  P.  759,  761  (cited 
with  I  1860  ante):  79  C.  882,  384,  21  P.  835  (cited);  80  C.  82,  85.  22 
P.   61,62   (cited);  80  C.  253,  254,  22  P.  384,  335   (construed  with 
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111910.  2034  post);  88  C.  240,  242,  28  P.  265,  266  (construed): 
86  C.  483.  489,  25  P.  1,  3  (litierant's  declarations  may  be  used 
against  him  but  not  for  him);  89  C.  617.  621,  622.  26  P.  1101. 
1102  (applied  with  S  1856  ante);  91  O.  48.  59.  27  P.  590.  592 
(construed):  92  C.  664,  565,  28  P.  603  (construed):  94  C.  406. 
414,  29  P.  1101,  1103  (construed);  94  C.  505,  699.  30  P.  7  (con- 
strued); 95  C.  279.  296,  30  P.  529.  533  (construed);  98  C.  127.  131. 
32  P.  880,  882  (construed  as  not  applicable  to  criminal  cases): 
99  C.  363,  372,  33  P.  916.  919  (cited);  100  C.  578.  583,  35  P.  317 
(construed);  101  C.  388,  345,  35  P.  866.  36  P.  813  (applied);  102 
C.  633,  686.  637,  36  P.  930,  37  P.  231  (construed);  86  P.  1030 
(cited);  103  C.  404,  406,  37  P.  385  (construed);  106  C.  343.  349. 
351,  39  P.  624  (applied);  107  G.  154.  159,  40  P.  105  (construed): 
115  C.  255,  257.  46  P.  1073  (construed);  118  C.  516,  519.  50  P.  654 
(construed  and  applied);  120  C.  7.  14,  52  P.  112  (cited):  123  C. 
403.  408,  56  P.  44.  46  (construed);  124  C.  442,  446,  57  P.  457 
(subd.  14  applied);  125  C.  544.  546.  58  P.  160  (applied);  127  C 
595.  596,  60  P.  161  (construed):  128  C.  552.  554,  61  P.  670  (cited): 
130  C.  245,  255.  62  P.  466.  600  (applied);  182  C.  261,  268.  64  P. 
259  (applied);  133  C.  475,  478,  65  P.  976  (cited);  134  C.  9.  12.  66  P- 
5  (applied);  134  C.  202.  204.  66  P.  212  (applied):  134  C.  313.  314. 
66  P.  308  (applied);  135  C.  385,  387.  388.  67  P.  321  (construed 
with  §1852);  136  C.  178,  181,  68  P.  598  (applied);  136  C.  306.  307. 
68  P.  827  (applied);  137  C.  298,  303,  70  P.  91  (construed);  71  P. 
697,  700  (subd.  12 — usagre  is  never  admissible  except  as  an 
instrument  of  interpretation):  139  C.  118.  123.  72  P.  834  (con- 
strued with  11960);  140  C.  591.  597.  74  P.  159  (applied);  140  C. 
624.  630.  74  P.  162.  165  (construed  with  C.  C.  |2295);  141  C.  592, 
595,  596,  75  P.  177  (construed  as  not  applying);  141  C.  728.  735. 
75  P.  310  (applied);  142  C.  354,  361,  75  P.  1093  (construed);  143 
C.  394,  398,  77  P.  177  (construed);  143  C.  580.  583.  77  P.  461 
(construed  and  applied);  145  C.  228.  234.  78  P.  645  (subd.  2 
construed);  147  C.  166.  169.  81  P.  402  (subd.  8  applied);  149  C. 
227.  236,  86  P.  695,  699,  9  A.  C.  800  (construed  and  applied):  149 
C.  667.  672,  87  P.  276  (applied — Issue  of  grantor's  soundness  of 
mind);  149  C.  704,  708,  87  P.  876,  378  (subd.  10  cited);  150  C. 
606,  609.  89  P.  484  (applied — ^issue  of  grantor's  mental  condition 
at  time  deed  was  made);  151  C.  200,  207.  90  P.  649  (subd.  10 — 
"intimate  acquaintance"  may  give  opinion  as  to  sanity  of 
another):  151  C.  411,  413,  90  P.  929  (subd.  10 — opinion  of 
"Intimate  acquaintance"  as  to  sanity);  1  C.  A.  8,  11.  81  P.  716 
(subd.  3  cited  with  f  1881);  1  C.  A.  374,  379.  82  P.  223  (cited 
with  other  sections);  1  G.  A.  762,  759,  82  P.  1056  (subd.  IS 
cited);  2  G.  A.  24.  29,  82  P.  1122  (subd.  1  applied);  2  G.  A.  96,  98. 
83  P.  159  (subds.  1  and  2  applied);  2  G.  A.  197.  207,  84  P.  364. 
370  (subd.  2  cited);  2  G.  A.  278,  282.  88  P.  296  (subd.  3  applied): 
3  G.  A.  84.  87.  84  P.  446  (subd.  6  applied);  3  C.  A.  685.  545.  86  P. 
916,    920    (construed);    8   G.    A.    633,    642,    86    P.    98S.    989    (subd.    5 
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applied):  4  C.  A.  411.  417.  88  P.  380  (subd.  16  applied);  4  C.  A. 
711,  716.  89  P.  362  (subd.  2 — Instruments  admissible  as  an  "act, 
declaration,  or  omission  against  interest");  5  C.  A.  205.  208.  209, 
89  P.  997,  998  (subd.  6  applied — order  of  proof);  5  C.  A.  319. 
327,  90  P.  468,  466  (subd.  2  applied — declaration  admissible  as 
one  aerainst  Interest);  7  C.  A.  14,  25,  93  P.  289,  294  (subd.  10 — 
opinion  of  "intimate  acquaintance"  as  to  mental  competency  of 
another);  7  G.  A.  830.  94  P.  407.  414  (cited — conversations,  state- 
ments, opinions,  and  agrreements  are  hearsay  when). 

As  to  admission  of  partner  after  dissolution,  see  40  A.  S. 
566>577. 

As  to  confessions — In  general,  see  30  A.  D.  544-649;  66  A.  D. 
717,  720;  46  A  R.  263-360;  57  A.  R.  839-842.  6  A.  S.  242-251;  41 
A.  S.  522-524. 

Same — In  divorce  suit. — See  Kerr's  Cyc.  C.  C.  P.  |  2079  and 
note. 

As  to  confession  of  adultery  In  divorce  action  not  sufficient 
to  Justify  Jud£rment  of  divorce,  see  Kerr's  Cyc.  C.  C.  P.  i  2079 
and  note.  * 

As  to  construction  of  word  "party,"  see  Kerr's  Cyc.  C.  C.  P. 
I  1866  and  note  par.  2;  also  91  C.  342.  853.  27  P.  747. 

As  to  custom  and  usa^e,  effect  of  as  evidence,  see  50  A.  D. 
97-105;  6  A.  R.  678-682;  18  A.  R.  204-207;  9  A.  S.  513:  11  A.  S. 
632. 

As  to  declarations  of  deceased  person  with  respect  to  bound- 
aries, see  60  A.  R.  589-591. 

As  to  declarations  of  executor  whether  admissible  against 
estate,  see  52  A.  S.  123. 

As  to  declarations  of  injured  persons,  see  33  A.  R.  828,  829. 

As  to  declarations  of  party  In  his  favor  not  deemed  admis- 
sible, see  42  A.  D.  631-633;  93  A.  D.  279,  280. 

As  to  declarations  of  testator  to  impeach  or  Invalidate  will, 
see  52  A.  D.  157-169;  62  A.  D.  80,  81;  59  A.  R.  399. 

As  to  declarations  of  testator  to  show  undue  Influence,  see 
3  A.  D.  895. 

As  to  dyinsT  declarations,  see  Kerr's  Cyc.  Pen.  C.  §  187  and 
note;  also  34  A.  R.  479-482. 

As  to  experiments,  tests,  etc.,  see  49  A.  U.  191-194. 

As  to  expert  evidence,  see  66  A.  D.  228,  246;  49  A.  R.  554,  555. 

As  to  expert  witness,  whether  compelled  to  sive  opinion 
without  professional  fee.  see  25  A.  R.  619-625. 

As  to  flfiTures  as  evidence,  see  75  A.  S.  468-479. 

As  to  former  trial,  evidence  grlven  upon,  see  65  A.  D.  676-679; 
91  A.  8.  196-207. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
I  1823,  ante. 

As  to  offer  to  compromise,  see  Kerr's  Cyc.  C.  C.  P.  S  2079  and 
note. 
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As  to  offer  of  compromise,  not  an  admission  that  anything  Is 
due,  see  Kerr's  Cyc.  C.  C.  P.  S  2078  and  note. 

As  to  opinion  evidence,  see  46  A.  D.  785;  69  A.  R.  176-181:  10 
A.  S.  63,  64;  26  A.  S.  166-169. 

As  to  opinion  of  non-expert,  see  19  A.  R.  410>412. 

As  to  physical   examination,  power  of  court   to   enforce,   see 
49  A.  R.  726-730;  3  A.  S.  666,  667;  68  A.  a  245-261. 

As  to  repairs,  evidence  of  to  show   prior  neerligrence,  see  57  | 

A.  S.  183-187;  18  A.  8.  807-810.  ^ 

As  to  sanity,  opinion  respecting,  see  6  A.  D.  69-61.  I 

As  to  when  declaration  of  party  asralnst  interest  not  admis- 
sible in  evidence,  see  86  P.  916,  920. 

Res  grestae. — ^As  to,  see  "Kerr's  Cyc.  C.  C.  P.  |  1850  and  note: 
also  36  A.  R.  829;  68  A.  R.  565-568. 
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TITLE  n. 

OP  THE  KINDS  AND  DEGREES  OF  EVIDENCE. 

Chapter  L     Knowledge  of  the  Court,  |  1875. 
IL     Witnesses,    H  1878-1884. 
m.     Writings.  111887-1961. 
TV.     Material    Objects    Presented    to    the    Senses,    Other 

than  Writings,  i  1954. 
V.     Indirect    Evidence,    Influences    and    Presumptions, 
Si  1957-1968. 
VL     Indispensable    Evidence,    if  1967-1974. 
VIL    Conclusive  or  Unanswerable  .Evidence,  1 1978. 

CHAPTER  I. 

KNOWLEDGE  OF  THE  COURT. 

g  1875.     Certain  facts  of  greneral  notoriety  assumed  to  be  true. 
Speciflcation  of  such  facts. 

1 1876.  CERTAIN  FACTS  OF  GEKERAL  NOTOBIETT  AS- 
SUMEB  TO  BE  TBUE.    SPECIFICATION  OF  SUCH  FACTS. 

Courts  take  Judicial  notice  of  the  following  facts: 

1.  The  tme  slgtMtnUon  ni  all  Engrlisli  words  and  phrases, 
and  of  all  legal  expressions; 

2.  WhateTer  is  eslablisbed  by  law; 

3.  Public  and  priTate  official  acts  of  the  legfslatife,  execu- 
tive, and  Judicial  departments  of  this  state  and  of  the  United 
States; 

4.  The  seals  of  all  the  courts  of  this  state  and  of  the  United 
States; 

5.  The  accession  to  office  and  the  official  signatures  and 
seals  of  office  of  the  principal  officers  of  government  in  the 
legislative,  executive,  and  Judicial  departments  of  this  state 
and  of  the  United  States; 

6.  The  existence,  title,  national  flag,  and  seal  of  every  state 
or  sovereign  recognized  by  the  executive  power  of  the  United 
States; 

1883 


§  1875  CODE  OP  CIVIL  PROCEDURE.  [PUV.Tlt.n. 

7.  The  seals  of  courts  of  admiralty  and  maritime  jurisdic- 
tion, and  of  notaries  public; 

S.  Tbe  laws  of  nature,  the  measure  of  time,  and  the  geo- 
graphical divisions  and  political  history  of  the  world. 

[Besort  to  books.]  In  all  these  cases  the  court  may  re- 
sort for  its  aid  to  appropriate  books  or  documents  of  ref- 
erence. 

HIstoTTi  Enacted  March  11,  1872;  amended  by  Code  Com- 
mlBSIon,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  241. 
act  held  unconstitutional,   see  history,   S  5   ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  41  pars,  annotation. 

52  C.  171,  188  (cited);  59  C.  52,  55  (applied);  61  C.  404  (cited): 
64  C.  87,  91,  27  P.  939,  940  (cited):  66  C.  40S,  412.  5  P.  796.  903 
(applied);  69  C.  479,  i96.  11  P.  3  (construed  with  other  sec- 
tions); 78  C.  258,  262,  20  P.  559,  561  (cited);  79  C.  633,  697.  22  P. 
26,  45,  131  (construed);  22  P.  673.  674  (court  may  dispense  with 
formal  proof  of  its  own  records);  22  P.  683,  689  (cited  in  dis. 
op.  of  Thornton,  J.);  86  C.  210,  211,  24  P.  996  (applied):  25  P. 
155,  157  (applied);  88  C.  103.  105,  25  P.  1109  (applied):  92  C 
277,  280,  28  P.  270,  271  (cited);  38  P.  1117.  1118  (judicial  notice 
of  municipal  corporation);  99  C.  677,  579.  34  P.  237  (cited):  101 
C.  281,  283,  85  P.  862  (cited);  103  C.  325,  329.  37  P.  393  (con- 
strued); 104  C.  288,  290,  48  A.  &  100,  38  P.  81  (applied):  105  C. 
572,  574,  88  P.  973  (applied);  108  C  154,  158,  41  P.  283  (con- 
strued); 113  C.  247.  256,  257,  45  P.  320  (construed  with  I  190,S 
post  In  dIs.  op.  of  Van  Fleet,  J.):  113  C.  618,  625.  45  P.  86<» 
(applied  and  construed  in  connection  with  12102  poat);  114  C 
578,  581.  46  P.  670.  34  L.  262  (applied);  115  C.  445.  447.  47  P.  258 
(applied  and  construed):  117  C.  618,  623,  49  P.  766  (construed 
and  applied):  122  C.  517,  519,  55  P.  401  (applied);  55  P.  694 
(applied);  130  C.  1,  6.  62  P.  297  (cited):  181  C.  222.  225.  63  P. 
363  (applied);  137  C.  214,  216,  69  P.  1010  (cited);  146  C.  604,  608. 
80  P.  1031  (suhd.  2  construed  and  applied):  147  C.  523,  524,  109 
A.  S.  160,  82  P.  44  (applied);  3  C.  A.  76,  77,  84  P.  445  (subd.  2 
applied — Judicial  notice  of  ordinances);  3  C.  A.  188,  189,  84  P. 
778  (subd.  8  applied — judicial  notice  of  seeding  and  harvesting 
time);  3  C.  A.  597,  599,  86  P.  812  (subd.  7  applied). 

As  to  judicial  notice  in  general,  see  11  A.  D.  780-785:  13  A.  D. 
192,  193;  89  A.  D.  663-697;  49  A.  D.  201-207;  12  A.  S.  353:  82  A.  & 
439-445;   91   A.   S.   741. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
f  1823,  ante. 

As  to  metliod  of  informing  court  or  refreshing  his  memory 
as  to  laws  of  nature,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  |  1827  and 
note. 

1384 


Ch.  II.]  WHO  MAY  TESTIFY.  ««  1878, 1879 

CHAPTER    II. 

WITNESSES. 

i  1878.  Witnesses  defined. 

I  1879.  All  persons  capable  of  perceptions  and  communication 

may  be  witnesses. 

i  1880.  Persons  who  cannot  testify. 

S  1881.  Persons  cannot  be  examined  In  certain  relations. 

I  1882.  When  privlleered  persons  must  testify.     [Repealed.] 

I  1883.  Judsre  or  a  Juror  may  be  witness. 

I  1884.  When  an  interpreter  to  be  sworn. 

§1878.  WITNESSES  DEFINED.  A  witness  is  a  person 
whose  declaration  under  oath  is  received  as  evidence  for  any 
purpose,  whether  such  declaration  be  made  on  oral  examina- 
tion, or  by  deposition  or  affidavit. 

Hiatoryt    Enacted  March   11.   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

82  C.  456,  464.  22  P.  1120,  1123  (cited  in  dis.  op.):  92  C.  482. 
485,  28  P.  585.  586  (cited  With  5  1881  post);  132  C.  199,  201.  64 
P.  265    (applied):  146  C.  717.  723.  79  P.  435. 

As  to  affidavits,  see  Kerr's  Cyc.  C.  C.  P.  ffi  2009-2015  and  notes. 

As  to  depositions,  see  Kerr's  Cyc.  C.  C.  P.  SI  2019-2088  and 
notes. 

As  to  dying  declarations  in  gpcneral,  see  Kerr's  Cyc.  Pen.  C. 
I  187  and  note  pars.  210-256. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
I  1823,  ante. 

As  to  oral  examinations — Generally,  see  "Kerr's  Cyc.  C  C.  P. 
I  1846  and  note. 

Same — General  rules  of. — See  Kerr's  Cyc.  O.  C.  P.  fil  2042  et 
seq.  and  notes. 

Compare:    Kerr's  Cyc.  C.  C.  P.  f  2002  and  note. 

§  1879.  ALL  PERSONS  CAPABLE  OF  PERCEPTIONS  AND 
COMMUNICATION  MAY  BE  WITNESSES.  All  persons,  with- 
out exception,  otherwise  than  is  specified  in  the  next  two 
sections,  who,  having  organs  of  sense,  can  perceive,  and,  per- 
ceiving, can  make  known  their  perceptions  to  others,  may  be 
witnesses.  Therefore,  neither  parties  nor  other  persons  who 
have  an  Interest  in  the  event  of  an  action  or  proceeding  are 
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excluded;  nor  those  who  have  been  convicted  of  crime;  nor 
persons  on  account  of  their  opinions  on  matters  of  religious 
belief;  although,  in  every  case  the  credibility  of  the  witness 
may  be  drawn  in  question,  as  provided  in  section  eighteen 
hundred  and  forty^even. 

History!  Enacted  March  11,  1872,  founded  on  If  S91.  t92  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  28  pars,  annotation. 

Code  Metloa. — 47  C.  125,  126  (cited);  60  C.  412,  418  (cited); 
64  C.  267,  270,  271,  80  P.  816,  817  (applied  with  |  1880);  70  C.  51. 
64,  11  P.  469,  461  (construed  with  f i  1880  and  1881):  71  C.  37S. 
378,  12  P.  284^  286  (construed  with  |1880);  71  C.  648.  650,  12  P. 
721  (applied);  72  C.  461,  468,  14  P.  186,  189  (constnied);  82  a  456. 
464,  22  P.  1120.  1128  (cited  In  dis.  op.);  92  C.  482,  486,  28  P.  585. 
586  (convicted  felons  are  competent  witnesses);  104  C.  482.  486. 
88  P.  198  (cited);  106  C.  89,  92.  89  P.  207  (cited):  122  C.  666,  €58. 
66  P.  606  (construed  with  {§1880.  1881);  185  C.  167,  172.  67  P. 
62  (applied);  187  C.  298,  302,  70  P.  91  (construed):  139  C.  469. 
472,  73  P.  146  (applied);  141  C.  567,  570,  572.  75  P.  180  (con- 
strued with  §1880);  149  C.  667,  672,  87  P.  276.  278  (referred 
to);  50  F.  4.  8  (construed  with  {1881 — administrator  of  hus- 
band or  wife  is  not  privileged  from  testifying  as  to  letters  In 
his  hands,  which  passed  between  husband  and  wife,  where 
both  spouses  are  dead). 

Praett4se  Act  S  892.— 4  C.  14,  15  (construed) ;  1  C.  387.  390  (cit- 
ing {296  Practice  Act  of  1850);  2  C.  60.  63  (citing  |§  303,  304 
Practice  Act  of  1850);  6  C.  192,  195  (construed);  6  C.  354.  358 
(construed);  9  C.  68,  70  (construed);  14  C.  470,  471  (construt>d): 
17  C.  602,  604  (construed);  24  C.  419,  423  (construed);  26  C.  :!3. 
35  (applied);  26  C.  145.  148  (cited);  64  C.  267.  269,  30  P.  816  (cit- 
ing SI  804.  806.  806  Practice  Act  of  1850). 

As  to  grand  Jurors  as  witnesses,  see  12  A.  S.  915-919. 

As  to  Judge  or  Juror  as  witness,  see  Kerr's  Cyc.  C.  C.  P.  f  1SS3 
and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
I  1823,  ante. 

As  to  persons  incompetent  as  witnesses,  see  Kerr's  Cyc.  C.  C 
P.  IS  1880,  1881  and  notes. 


§  1880.    PERSONS  WHO  CANNOT  TESTIFY.    Tlie  follow- 
ing persons  cannot  be  witnesses: 

1.  Those  who  are  of  Hnsonnd  mind  at  the  time  of  their  pro- 
duction for  examination. 
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2.  Glifldreii  under  ten  yearg  of  age,  who  appear  incapable 
of  receiving  just  impressions  of  the  facts  respecting  which 
they  are  exandined,  or  of  relating  them  truly. 

3.  [PartleSy  etc.,  against  executors,  etc.]  Parties  or  as- 
signors of  parties  to  an  action  or  proceeding,  or  persons  in 
whose  behalf  an  action  or  proceeding  is  prosecuted,  against 
an  executor  or  administrator  upon  a  claim,  or  demand  against 
the  e'state  of  a  deceased  person,  as  to  any  matter  or  fact  oc- 
curring before  the  death  of  such  deceased  person. 

Htatoryi  Enacted  March  11,  1872,  founded  on  I  394  Practice 
Act;  amended  March  24,  1874,  Code  Amdts.  1878-4,  p.  381;  April 
16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  112;  by  Code  Com- 
mission, Act  March  8,  1901,  Stata  and  Amdts.  1900-1,  p.  242, 
act  held  unconstitutional,  see  history,  |  5  ante. 

See  Kerr's  Cyc.  C  C.  P.  for  58  pars,  annotation. 

Code  section.^ — 50  C.  420,  422  (construed)';  51  C.  108,  109  f con- 
strued with  12104);  61  C.  618,  619  (construed):  52  C.  336,  337 
(construed);  62  C.  668,  676  (construed);  64  C.  267,  270,  271.  30  P. 
816,  817  (applied  with  J  1879);  67  C.  89,  90,  91,  92,  7  P.  192,  194 
(construed);  67  C.  149,  162,  7  P.  422  (applied);  70  C.  51,  54,  11 
P.  459,  461  (construed  with  8  1879  ante  and  8  1881);  71  C.  375, 
878,  12  P.  284  (construed  with  |1879);  76  C.  106,  107.  18  P.  137 
(olted);  77  C  410,  418,  19  P.  698,  700  (applied);  82  C.  456.  464, 
22  P.  1120,  1128  (cited  in  dis.  op.);  82  C.  577,  583,  23  P.  198,  201, 
202  (applied);  86  C.  90,  97,  24  P.  738,  735  (applied);  88  C.  36,  43, 
44,  28  P.  200,  26  P.  1101  (applied);  92  C.  482,  485,  28  P.  585.  586 
(cited  with  5  1879);  96  C.  160.  162,  170,  27  P.  160,  162,  30  P.  196 
(applied);  96  C.  486,  487,  488,  31  P.  532  (construed);  98  C.  531, 
649,  83  P.  460,  21  L.  380   (construed);  33  P.  920,  923   (meaning  of  -* 

"unsound  mind" — insane  person  as  witness);  35  P.  902,  904 
(subd.   8— evidence  inadmissible);   87  P.   872,   874    (subd.   3   con-  ^ 

strued — disqualification  applies  only  to  those  who  assert  claims 
aerainst  estate);  106  C.  89,  92,  93,  94,  39  P.  207  (cited);  111  C. 
460,  469,  44  P.  186  (construed);  122  C.  655,  656,  657.  658,  68  A.  S. 
78.  66  P.  606  (cited  with  f  1879  and  8  1881);  123  C.  231,  239,  55 
P.  998.  996  (construed  as  not  applying);  123  C.  264,  266,  266,  55 
P.  901  (cited);  124  C.  863.  366,  867,  57  P.  221  (construed  as  not 
applying:);  124  C.  442,  450,  57  P.  457  (construed  and  applied); 
183  C.  91,  97,  98,  65  P.  326  (construed  and  applied); 
186  C.  167,  169,  170,  172,  67  P.  52,  63  (construed  and  applied); 
186  C.  7,  9,  68  P.  110  (construed  and  applied);  186  C.  421,  424. 
69  P.  28  (cited);  136  C.  520,  522,  69  P.  223  (subd.  2  applied — sec- 
tion implies  what);  137  C.  461,  462,  70  P.  292  (construed);  138  C. 
81.  96,  70  P.  1008  (cited):  188  C.  672,  676,  72  P.  142  (construed 
and  applied);  141  C,   667.  570.   572.  76  P.   180    (construed  with 
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11879);  142  C.  146.  161.  75  P.  780  (applied):  142  C.  (S8,  642.  76 
P.  486.  487,  488  (construed  as  not  applylngr):  143  O.  292.  296.  76 
P.  1108  (construed);  145  C.  251,  253.  78  P.  733  (construed);  145 
C.  596,  598,  79  P.  272  (subd.  3  construed):  146  C.  553,  551.  80  P. 
695  (subd.  3  construed);  149  C.  627,  639,  87  P.  93,  99  (construed): 
1  C.  A.  41,  43,  81  P.  712  (construed);  2  C.  A.  294,  297.  302. 
83  P.  293  (in  action  on  rejected  claim  plalntlfT's  letter  to  third 
person  is  admissible  to  discredit  claim);  166  U.  S.  637,  645,  41 
L.  ed.  1145.  1148,  17  Sup.  Ct.  R.  718  (cited  In  construing  Utah 
statute  copied  from  the  above  section). 

Practice  Act  iSM. — 4  C.  399,  403  (cited);  26  C.  146,  148  (cited). 

As  to  insane  persons  as  witnesses,  see  28  A.  S.  942-944. 

As  to  many  miscellaneous  matters  of  evidence,  st^e  note 
S  1823,  ante. 

As  to  meaning:  of  terms  "claim"  and  "demand."  see  Kerr's 
Cyc.  C.  C.  P.  If  1493,  1500  and  notes. 

As  to  party  to  an  action,  whether  civil  or  criminal,  being 
incompetent  as  witness,  see  Kerr's  Cyc.  C.  C.  P.  9  1879  and  nott* 
par.  12. 

As  to  testimony  of  parties,  or  persons  Interested,  for  or 
agrainst  representatives,  survivors,  or  successors  in  title  or 
Interest  of  persons  deceased  or  incompetent,  see  a  Chareh'a  New 
Probate  I^aw  and  Practloe,  1798.  1836-1861. 


§  1881.  PERSONS  CAXKOT  BE  EXAMINED  IN  CERTAIN 
RELATIONS.  There  are  particular  relations  in  which  it  is 
the  policy  of  the  law  to  encourage  confidence  and  to  pre- 
serve it  inviolate;  therefore,  a  person  cannot  be  examined  as 

JC  a  witness  In  the  following  cases: 

n;]^  1.  [Husband  and  wife.]     A  husband  cannot  be  examined  for 

\  or  against  his  wife  without  her  consent;  nor  a  wife  for  or 
against  her  husband  without  his  consent;  nor  can  either, 
during  the  marriage  or  afterwards,  be,  without  the  consent 
of  the  other,  examined  as  to  any  communication  made  by  one 
to  the  other  during  the  marriage;  but  this  exception  does  not 
apply  to  a  civil  action  or  proceeding  by  one  against  the  other, 
nor  to  a  criminal  action  or  proceeding  for  a  crime  committed 
by  one  against  the  other;  or  in  an  action  brought  by  husband 
or  wife  against  another  person  for  the  alienation  of  ^he  affec- 
tions of  either  husband  or  wife;  or  in  an  action  for  damage-) 
against  another  person  for  adultery  committed  by  either  hus- 
band or  wife. 
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2.  [Attorney  and  client.]  An  attorney  cannot,  without  the 
consent  of  his  client,  be  examined  as  to  any  communication 
made  by  the  client  to  him,  or  his  advice  given  thereon  in  the 
course  of  professional  employment;  nor  can  an  attorney's 
secretary,  stenographer,  or  clerk  be  examined,  without  the 
consent  of  his  employer,  concerning  any  fact  the  knowledge 
of  which  has  been  acquired  in  such  capacity. 

3.  A  clergyman  or  priest  cannot,  without  the  consent  of  the 
person  making  the  confession,  be  examined  as  to  any  confes- 
sion made  to  him  in  his  professional  character  in  the  course 
of  discipline  enjoined  by  the  church  to  which  he  belongs. 

4.  A  licensed  physician  or  surgeon  cannot,  without  the  con- 
sent of  his  patient,  be  examined  in  a  civil  action  as  to  any 
information  acquired  in  attending  the  patient,  which  was  ne- 
cessary to  enable  him  to  prescribe  or  act  for  the  patient. 

5.  A  public  officer  cannot  be  examined  as  to  communica- 
tions made  to  him  in  official  confidence,  when  the  public  in- 
terests would  suffer  by  the  disclosure. 

HIatoryt  Enacted  March  11,  1878,  founded  on  SI  895-399  Prac- 
tice Act;  amended  March  28,  1898,  Stats,  and  Amdts.  1893, 
p.  801;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  242,  act  held  unconstitutional,  see  history. 
It  5  ante;  amended  March  1,  1907,  Stats,  and  Amdts.  1907,  p.  87, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  513. 

See  Kerr's  Cyc.  C.  C.  P.  for  62  pars,  annotation. 

Code  section. — 53  C.  425,  427  (applied);  54  C  509,  516  (applied); 
64  C.  256,  257,  258,  30  P.  813  (paramount  nature  of  provision): 
64  C.  267,  270,  271,  30  P.  816,  817  (cited  with  |  1879  ante):  70  C. 
51,  54,  11  P.  469.  461  (construed  with  If  1879,  1880  ante):  (C  Feb. 
?5,  1887).  13  P.  167  (applied);  79  C.  633.  677,  22  P.  26,  39.  131 
(applied):  82  C.  456,  464,  22  P.  1120.  1123  (cited  in  dis.  op.):  83 
C.  138,  140,  17  A.  S.  223,  23  P.  229.  230  (applied);  92  C.  482,  485, 
28  P.  586,  586  (cited  with  J  1878  ante):  93  C.  59,  71,  28  P.  845, 
848  (construed  as  not  applying:) ;  94  C.  225,  226,  29  P.  499,  500 
(cited);  97  C.  40,  45,  46,  81  P.  730  (construed  and  applied):  100  C. 
391,  394,  400,  34  P.  863  (construed  and  applied):  100  C.  578.  587, 
85  P.  317  (construed  and  applied);  101  C.  513,  516,  36  P.  16 
(construed);  106  C.  89,  91,  92,  98,  39  P.  207  (cited);  106  C.  343, 
847,  39  P.  624  (applied);  109  C.  662,  669,  670,  42  P.  303  (applied); 
110  C.  252,  254,  256,  42  P.  645  (construed);  111  C.  297.  299,  43  P. 
962  (construed  as  not  applying?);  113  C.  467,  472,  45  P.  866  (con- 
strued); 116  C.  617.  626.  47  P.  364  (applied);  116  C  166,  166.  167. 
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47  P.  1019  (construed):  116  C.  298,  800,  48  P.  124.  125  (conatrued 
as  not  applying);  116  C.  637,  644,  48  P.  794  (construed);  117  O. 
637.  639,  49  P.  841  (cited);  119  C.  442,  445.  51  P.  688  construed  and 
applied);  120  C.  479,  481,  52  P.  707  (applied);  122  C.  655.  658. 
65  P.  605,  68  A.  S.  73  (what  must  appear  to  make  one  Incom- 
petent as  witness);  126  C.  1,  6,  58  P.  316  (applied):  132  C  182, 
187,  64  P.  294.  296  (applied);  132  C.  392,  896.  64  P.  695  (con- 
strued); 136  C.  92,  96,  68  P.  482,  483  (construed  as  not  applyinpr): 
136  C.  256.  260.  68  P.  771  (applied);  140  C.  335.  338,  73  P.  1053 
(construed):  147  C.  228.  234,  81  P.  612  (applied);  150  C.  341.  343. 

89  P.  Ill  (cessation  of  relation  of  attorney  and  client  does  not 
make  privileged   communications  admissible);    151   C.    181,    1S6, 

90  P.  448  (subd.  2 — Identification,  by  attorney,  of  beneficiary  is 
admissible);  1  C.  A.  8,  9.  11,  81  P.  716  (cited  with  (  1870):  1  C.  A. 
166,  169,  81  P.  1018  (subd.  2  construed):  1  C.  A-  874,  377.  82  P. 
223  (construed  and  applied);  2  C.  A.  468,  470.  83  P.  577  (subd. 
4  applied);  4  C.  A.  63,  72.  87  P.  384  (construed);  50  F.  4.  7.  8 
(subd.  1 — ^protection  does  not  extend  to  letters,  passed  between 
husband  and  wife,  in  hands  of  administrator,  after  both  spouses 
are  dead). 

Practice  Act  (  3aS^^36  C.  453.  95  A.  D.  194  (cited). 

As  to  attorney's  competency  to  testify  concerniner  will  he  has 
drawn,  see  66  A.  S.  229-231. 

As  to  communications  between  husband  and  wife,  when 
privllegred  and  when  not,  see  29  A.  S.  411-428. 

As  to  communications  to  attorney,  when  privileged,  see  37 
A.  D.  296;  86  A.  R.  631-638:  66  A.  S.  213-243. 

As  to  criminal  proceediners.  when  husband  or  wife  are  not 
competent  witnesses  for  or  agralnst  each  other,  see  Kerr's  Cyc. 
Pen.  C.  §  1322  and  note. 

As  to  husband  and  wife  as  witnesses  for  each  other,  see  Kerr's 
Cyc.  Pen.  C.  I  1832  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
f  1823,  ante. 

As  to  party  to  an  action,  whether  civil  or  criminal,  being 
incompetent  as  witness,  see  Kerr's  Cyc.  C.  C.  P.  I  1879  and  note. 

As  to  physicians  or  surgreons,  when  may  testify  and  when 
may  not.  see  52  A.  R.  4;  17  A.  S.  565-571. 

§  1882.    WHEN  PBITILEGED  PERSONS  HU8T  TESTIFY. 

[Repealed.] 

Hlntoryi  Enacted  March  11.  1872;  repealed  February  28.  1876, 
Code  Amdts.   1875-6.   p.   105. 

§1888.  JUDGE  OB  JUROR  MAI  BE  WITNESS  The  judge 
himself,  or  any  Juror,  may  be  called  as  a  witness  by  either 
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Ch.  II.]  INTERPRETER  TO  BE  SWORN.  {  1884 

party;  but  In  such  case  it  is  in  the  discretion  of  the  court  or 
Judge  to  order  the  trial  to  be  postponed  or  suspended,  and 
to  take  place  before  another  Judge  or  jury. 

Htotoryt  Enacted  March  11,  1872,  re-enactment  of  I  400  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

62  C.  469,  460,  2  P.  48  (cited) ;  64  C.  459,  460  (erroneously  cited 
for  1 18S3),  2  P.  48  (correct  citation). 

As  to  Justice  as  witness,  transfer  of  cause,  see  Kerr's  Cyc. 
C.  C.  P.  i  833  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
I  1828,  ante. 

§1884  WHEN  AN  INTEBPBETEB  TO  BE  8W0BN.  When 
a  witness  does  not  understand  and  speak  the  English  lan- 
guage, an  interpreter  must  be  sworn  to  interpret  for  him. 
Any  person,  a  resident  of  the  proper  county,  may  be  sum- 
moned by  any  court  or  Judge  to  appear  before  such  court  or 
Judge  to  act  as  interpreter  In  any  action  or  proceeding.  The 
SQinmoiis  miist  be  serred  and  returned  in  like  manner  as  a 
Bubpcena.  Any  person  b6  eummoned  who  fails  to  attend  at 
the  time  and  place  named  in  the  summons,  is  guilty  of  a  con- 
tempt. 

Hlstorys  Enacted  March  11,  1872,  re-enactment  of  |  401  Prac- 
tice Act  with  addition  of  last  two  sentences. 

See  Kerr*8  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

97  a  644,  646  (erroneously  cited  for  1 1184),  82  P.  801  (correct 
citation);  108  C.  8,  11,  41  P.  281  (applied):  132  C.  199,  201,  64  P. 
265  (applied);  138  C.  626,  628,  72  P.  166  (applied);  2  C.  A,  537, 
589.  84  P.  295  (applied). 

As  to  acts  authorising  appointment  of  Interpreters,  see  Hen. 
Q.  L.  p.  557. 

As  to  many  miscellaneous  matters  of  evidence,  »i*e  note 
i  1828,  ante. 

As  to  subpoenas,  see  Kerr's  Cyc.  C.  C.  P.  f|  1985  et  seq.  and 
notes. 

Contempts. — See  Kerr's  Cyc.  C.  C.  P.  15  1209  et  seq.  and  notos. 
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CHAPTER  III. 

WRITINGS. 

Article  L     WrltinerB  In  General.  H  1887-1889. 
II.     Public  Writlngrs,  iS  1892-1927. 
in.     Private   Writings,   H  1929-1951. 

ARTICLE  I. 

WRITINGS  IN   GENERAL. 

ii  1S87.     Writing.s,  public  and  private. 
S  1888.     Public  writinsrs  defined. 
S  1889.     All  others  private. 

§1887.  WRITINGS,  PUBLIC  AND  PRIYATE.  WriUngs 
are  of  two  kinds: 

1.  Public;  and, 

2.  Private. 

HlMteiTi    Enacted  March  11,  1872. 

Ill  C.  144,  149  (cited  by  error  for  |  1847),  43  P.  520,  521  (cor- 
rect citation);  119  C.  166,  171  (erroneously  cited  for  §1847),  51 
P.  553,  555  (correct  citation). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
{  1823,  ante. 

§1888.  PUBLIC  WRITINGS  DEFINED.  Public  writings 
are: 

1.  The  written  acts  or  records  of  the  acts  of  the  sovereign 
authority,  of  official  bodies  and  tribunals,  and  of  public  offi- 
cers, legislative,  judicial  and  executive,  whether  of  this  state, 
of  the  United  States,  of  a  sister  state,  or  of  a  foreign  coantry; 

2.  Public  records,  kept  in  this  state,  of  private  writings. 

Hliitory:    Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

49  C.  210,  212  (construed);  52  C.  171,  186  (construed  in  con- 
nection with  §1855.  subd.  4.  and  SI  1904,  1919);  59  C.  502.  506 
(cited  with  11855  ante,  §§  1893,  1894,  1919  post);  114  C.  548,  530. 
46  P.  468  (construed  with  SI  10S2,  1889,  1892,  1894). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
11823,  ante. 
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Ch.lll.]  PRIVATE  WRITINGS,  11889 

§1889.    ALL  OTHEBS  PRIYAT£.    All  other  writings  are 
private. 

Hlatoryt    Enacted  March   11,   1872. 

114  C.  648,  660,  46  P.  468  (cited). 

As    to    many    miscellaneous    matters    of    evidence,    see    note 
1 182S,  ante. 
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ARTICLB  II. 

PUBLIC  WRITINOa 

I  1892.     Bvery  citizen  entitled  to  inspect  and  copy  public  writ- 
insTB. 

Public  offlcers  bound  to  griv^  copies. 

Four  kinds  of  public  writings. 

Laws,  written  or  unwritten. 

Written  laws  defined. 

Constitution  and  statutes. 

Public  and  private  statutes  defined. 

Unwritten  law  defined. 

Books  contain ingr  laws  presumed  to  be  correct. 

Evidence  of  foreisrn  law. 

Other  evidence  of  laws  of  other  states. 

Recitals  in  statutes,  how  far  evidence. 

Judicial  record  defined. 

Record,  how  authenticated  as  evidence. 

Record  of  a  foreign  country,  how  authenticated. 

Copy  of  a  foreigrn  record,  when  evidence. 

EflFect  of  a  judgrment  or  final  order  upon  rights  In  vari- 
ous cases. 

Effect  of  other  judicial  orders,  when  conclusive. 

Where  parties  are  to  be  deemed  the  same. 

What  deemed  adjudged  In  a  judgrment. 

Where  sureties  bound,  principal  is  also. 

Record  of  another  state,  its  effect. 

Record  of  a  court  of  admiralty. 

Effect  of  a  foreign  judgment. 

Manner  of  impeaching  a   record. 

The  jurisdiction  necessary  in  a  judgment. 

Manner  of  proving  other  ofiScIal  documents. 

Public   record   of  private   writing  evidence. 

Entries   In   official   books   prima  facie   evidence. 

Justice's  judgment  in  other  states,  how  proved. 

Same.     [Certificate   to   transcript,   contents.] 

Contents  of  otiier  official  certificates. 

Provisions  in  relation  to  states  apply  to  territories. 

Certificates    of    purchase    primary    evidence   of    own«r- 
ship. 

Entries   made   by    officers   or   boards   prima   fade   evi- 
dence. 

United    States    mineral    land -pa  tent,    date    of    location 
is  prima  facie  evidence. 
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i  1893. 

i  1894. 

i  1895. 

fi  1896. 

S  1897. 

fi  1898. 

1  1899. 

1  1900. 

1  1901. 

1  1902. 

fi  1903. 

1  1904. 

S  1906. 

1  1906. 

il  1907. 

f  1908. 

i  1909. 

f  1910. 

11911. 

11912. 

1  1918. 

«  1914. 

«  1915. 

1  1916. 

i  1917. 

S  1918. 

1  1919. 

i  1920. 

f  1921. 

1  1922. 

{  1923. 

i  1924. 

1  1925. 

i  1926. 

1  1927. 

ch.ra,art.n.]  PUBLIC  WRITINGS.  U 1892-1894 

§1892.  ETEBT  CITIZEN  ENTITLED  TO  INSPECT  AND 
COPT  PUBLIC  WBITINCIiS.  Every  citizen  has  a  right  to  in- 
spect and  take  a  copy  of  any  public  writing  of  this  state, 
except  as  otherwise  expressly  provided  by  statute. 

Hlfftoryt    Bnacted  March  11,  1872. 

See  Kerr'B  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

114  C.  648,  660,  4«  P.  468  (construed  with  li  10S2,  1888,  1889 
ante  and  1 1894  post). 

As  to  attachment,  fact  of  Issuance  of,  not  to  be  made  public, 
see  TFCerr's  Cyc.  Pol.  C.  1 1082  and  note. 

As  to  divorce,  proceedings  not  to  be  open  to  Inspection,  see 
Kerr's  Cyc.  Pol.  C.  S  1082  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
I  1823,  ante. 

As  to  public  records,  open  to  Inspection,  see  Kerr's  Cyc.  Pol. 
C.  1 1082  and  note. 

§1898.    PUBLIC   OFFICEBS  BOUND   TO   GITE   COPIES. 

E>very  public  officer  having  the  custody  of  a  public  writing, 
which  a  citizen  has  a  right  to  inspect.  Is  bound  to  give  him, 
on  demand,  a  certified  copy  of  it,  on  payment  of  the  legal 
fees  therefor,  and  such  copy  is  admissible  as  evidence  in 
like  cases  and  with  like  effect  as  the  original  writing. 

tiimtoryt  ESnactad  March  11,  1872;  amended  March  24,  1874, 
Code  Aradts.  1873-4,  p.  881. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

49  C.  210,  212  (construed  with  $1888  and  $1894):  59  C.  502, 
606  (cited):  70  C.  14,  15,  16,  11  P.  500,  601  (construed  with  $  1855, 
subd.  4  and  IS  1894,  1919,  1961). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
1 1828,  ante. 

As  to  public  records  open  to  inspection,  see  Kerr's  Cyc.  Pol. 
C.  f  1082  and  note. 

S18M.  FOUR  KINDS  OF  PUBLIC  WRITINGS.  Public 
writings  are  divided  into  four  classes: 

1.  Laws; 

2.  Judicial  records; 

8.  Other  official  documents; 

4.  Public  records,  kept  in  this  state,  of  private  writings. 

Htateryt    Bnacted  March  11,  1872. 
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See  Kerr's  Cyc.  C  C.  P.  for  8  pars,  annotation. 

49  C.  210.  212  (construed  with  IJ  1888,  1893):  50  C.  346.  348 
(cited  with  §1919);  59  C.  502.  506  (cited  with  S  1855  subd.  4  and 
H1893,  1919);  70  C.  14,  15.  16.  11  P.  500  (construed  with  11855 
subd.  4  and  §11919.  1951);  114  C.  548.  560,  46  P.  468  (cited). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
i  1823,  ante. 

ft  1896.  LAWS,  WKlTTEIi  OK  UNWRITTEN.  Laws  whe- 
ther organic  or  ordinary,  are  either  written  or  unwritten. 

HlMtoryi    Enacted  March  11,  1872. 

$1896,  WBITTEN  LAWS  DBFIKED.  A  written  law  is 
that  which  is  promulgated  in  writing,  and  of  which  a  record 
Is  in  existence. 

History  I    Enacted  March    11,  1872. 

140  C.  1,  8  (erroneously  cited  for  |  1986),  73  P.  5(17.  600  (refer- 
ence to  section  omitted). 

As  to  many  miscellaneous  matters  of  evidence,  sec  note 
{  1823,  ante. 

§1897.  CONSTITUTION  AND  STATUTES.  The  organic 
law  is  the  constitution  of  the  government,  and  is  altogether 
written.  Other  written  laws  are  denominated  statutes.  Tbe 
written  law  of  this  state  is  therefore  contained  in  Its  con- 
stitution and  statutes,  and  in  the  constitution  and  statutes  of 
the  United  States. 

Hlntoryi    Enacted  March   11.  1872. 

137  C.  222,  223  (erroneously  cited  for  5  1847).  69  P.  1041  (cor- 
rect citation). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
I  1823,  ante. 

ft  189a    PUBLIC    AND   PfilYATE    STATUTES   DEFIBTED. 

Statutes  are  public  or  private.  A  private  statute  is  oae  whlcii 
concerns  only  certain  designated  individuals,  and  affects  only 
their  private  rights.  All  other  statutes  are  public,  in  which 
are  included  statutes  creating  or  affecting  corporations. 

HUitmri    Enacted  March  11,  1972. 
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ch.in,artn.3  books— presumption.  h  1899-1901 

§  1899.  UNWRITTEN  LAW  DEFINED.  Unwritten  law  is 
the  law  not  promulgated  and  recorded,  as  mentioned  in  sec- 
tion eighteen  hundred  and  ninety-six,  but  which  is,  neverthe- 
less, observed  and  administered  in  the  courts  of  the  country. 
It  has  no  certain  repository,  but  is  collected  from  the  reports 
of  the  decisions  of  the  courts,  and  the  treatises  of  learned 
men. 

History t    Enacted  March   11,   1872. 

See  Kerr's  Gyc.  C.  C  P.  for  2  pars,  annotation. 
82  C.  14.  18,  22  P.  1129  (applied). 

As  to  many  miscellaneous  matters  of  evidence,  sec  note 
S  1823,  ante. 

«  1900.  BOOKS  CONTAINING  LAWS  PRESUMED  TO  BE 
COBBECT*  Books  printed  or  published  under  the  authority 
of  a  sister  state  or  foreign  country,  and  purporting  to  con- 
tain the  statutes,  code,  or  other  written  law  of  such  state 
or  country,  or  proved  to  be  commonly  admitted  in  the  tribu- 
nals of  such  state  or  country  as  evidence  of  the  written  law 
thereof,  are  admissible  in  this  state  as  evidence  of  such  law. 

HLitoryt  Enacted  March  11,  1872,  substaatlal  re-enactment 
of  §453  Practice  Act. 

As  to  books — Authority  of,  see  Kerr's  Cyc.  C.  C.  P.  <  1»63 
subds.  35,  86  and  note;  also  note  9  1823,  ante. 

Same — ^Historical,  etc. — See  Kerr's  Cyc.  C.  C.  P.  $  1936  and 
note. 

Same — Resort  to. — See  Kerr's  Cyc.  C.  C.  P.  S  1875  and  note. 

As  to  many  miscellaneous  mRtter.s  of  evidence,  see  niitc 
I  1823.  ante. 

As  to  sister  state,  public  writing  of,  see  Kerr's  Cyc.  C.  C  I*. 
f  1924  and  note. 

§1IN)L  EVIDENCE  OF  FOREIGN  LAW.  A  copy  of  the 
written  law  or  other  public  writing  of  any  state  or  country, 
attested  by  the  certificate  of  the  ofQcer  having  charge  of  the 
original,  under  the  public  seal  of  the  state  or  country,  is  ad- 
missible as  evidence  of  such  law  or  writing. 

Mimtorrt  Knacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  381. 

As  to  certificates,  requisites  of,  see  post  1 1923. 
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As  to  many  miscellaneous  matters  of  evidence,  see  note 
I  1823,  ante. 

As  to  public  records  of  private  writings,  see  Kerr*s  Cyc.  C.  C. 
P.  I  1919  and  note. 

As  to  public  writing's  of  sister  state,  see  post  5  1424. 


§  190S.    OTHER  EYIDENCE  OF  LAWS  OF  OTHER  STATES. 

The  oral  testimony  of  witnesses  skilled  therein  is  admissible 
as  evidence  of  the  unwritten  law  of  a  sister  state  or  foreign 
country,  as  are  also  printed  and  published  books  of  reports 
of  decisions  of  the  courts  of  such  state  or  country,  or  proved 
to  be  commonly  admitted  in  such  courts. 

Hlatoryi    Enacted  SCarch  11,  1872. 

§  190S.    RECITALS  IN  STATUTES,  HOW  FAR  ETIDENCE. 

The  recitals  in  a  public  statute  are  conclusive  evidence  of  the 
facts  recited  for  the  purpose  of  carrying  it  into  effect,  but 
no  further.  The  recitals  In  a  prlTate  statute  are  conclusive 
evidence  between  parties  who  claim  under  its  provisions,  but 
no  further. 

History  t    Enacted  March   11,  1S72. 

See  Kerr's  Cyc.  C.  C.  P.  for  S  pars,  annotation. 

132  C.  502,  506,  60  P.  863,  64  P.  894  (erroneously  citod  for 
I  1908);  133  C.  698,  600,  65  P.  1102  (applied). 

As  to  Journal  of  leerislature  as  evidence  of  due  passagre  of 
statute,  see  68  A.  D.  674,  676. 

As  to  many  miscellaneous  matters  of  evidence,  sec  note 
I  1823.  ante. 

As  to  recitals  in  written  instrument,  see  Kerr's  Cyc.  C.  C.  P. 
i  1962  subd.  2  and  note. 

1 1901.  JUDICIAL  RECORD  DEFINED.  A  judicial  record 
is  the  record  or  official  entry  of  the  proceedings  in  a  court  of 
justice,  or  of  the  official  act  of  a  judicial  officer,  in  an  action  or 
special  proceeding. 

Hlfltoryi     Enacted  March   11,   1872. 

See  'Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 
53  C.  171,  186   (construed  with  other  sections):  7  P.  128   (con- 
strued); 118  C.  100.  101,  30  P.  312  (cited  with  1 1901  post). 
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As  to  execution  book  a«  evidence,  see  Kerr's  Cyc.  C.  C.  P. 
i  683  and  note. 

As  to  Judgrment-roll,  see  Kerr's  Cyc.  C.  C.  P.  (  670  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
1 1828,  ante. 

§  19Wk    BECOSD,  HOW  AUTHENTICATED  AS  EYIDENCE. 

A  Judicial  record  of  this  state,  or  of  the  United  States,  may 
be  proved  by  the  production  of  the  original  or  by  a  copy 
thereof  certified  by  the  clerk  or  other  person  having  the  le- 
gal custody  thereof.  That  of  a  sister  state  may  be  proved  by 
the  attestation  of  the  clerk  and  the  seal  of  the  court  annexed, 
if  there  be  a  clerk  and  seal,  together  with  a  certificate  of  the 
chief  judge  or  presiding  magistrate,  that  the  attestation  is  in 
due  form. 

Hlstoryi  Enacted  March  11,  1872,  founded  on  ||  449,  450  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8.  1801,  Stats, 
and  Amdts.  1900-1,  p.  244,  act  held  unconstitutional,  see  his- 
tory, i  5  ante. 

See  Kerr's  Cyc  C  C.  P.  for  6  pars,  annotation. 

Co«e  MCtloA^— 81  C.  151,  162.  22  P.  518  (construed) :  104  C.  407. 
412,  418,  414,  48  A.  S.  118,  38  P.  89  (construed  with  fi  905  U.  S. 
Rev.  Stats,  and  9|  1906,  1907  post);  118  C.  247.  256.  257.  45  P.  320 
(cited  in.dls.  op.);  118  C.  100,  101,  80  P.  312  (cited  with  1 1904 
ante);  6  0.  A.  888,  885,  90  P.  481  (recitals  olf  certified  copy  of 
Judgment,  showing  acquisition  of  jurisdiction  is  evidence  of 
facts  recited). 

Practice  Act  1 1  440,  4B0. — 7  C.  247,  249  (construed). 

As  to  authentication  of  public  acts,  records,  and  judicial  pro- 
ceedings of  a  sister  state,  see  Hen.  Q.  Im  p.  czill. 

As  to  certificate,  see  post  |  1923. 

As  to  judicial  record — Seal  required,  see  Kerr's  Cyc.  C.  C  P. 
1 168  subd.  8  and  note. 

Same— flame-— To  oertiflcate  of  appointment  of  administrator, 
etc — See  Kerr's  Cyc  C  C  P.  1 1429  and  note. 

Same — Of  sister  state. — See  IT.  S.  Const,  art.  IV  |  1,  Hen.  G.  L. 
pp.  xxii,  cxiii. 

As    to    many    miscellaneous    matters    of    evidence,    see    note  • 
1 1828,  ante. 

As   to   seal   of   court,   to   what  documents   afilxed,    see    Kerr's  . 
Cyc  C.  C.  P.  §  163  and  note. 

As  to  transcript  showing  appointment  of  executor  or  admin- 
istrator, effect  of  as  evidence,  see  Kerr's  Cyc.  C.  C.  P.  I  1429  and 
note. 
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§  1906.  RECORD  OF  A  FOREIGN  COUITTRT,  HOW  AU- 
THENTICATED. A  judicial  record  of  a  foreign  country  may 
be  proved  by  the  attestation  of  the  clerk,  with  the  seal  of  the 
court  annexed,  if  there  be  a  clerk  and  a  seal,  or  of  the  l€gal 
keeper  of  the  record,  with  the  seal  of  his  office  anneized.  if 
there  be  a  seal,  together  with  a  certificate  of  the  chief  judge, 
or  presiding  magistrate,  that  the  person  making  the  attesta- 
tion is  the  clerk  of  the  court  or  the  legal  keeper  of  the  record, 
and»  in  either  case,  that  the  signature  of  such  person  is  genu- 
ine, and  that  the  attestation  is  in  due  form.  The  slgaatare  ef 
the  chief  Jvdge  or  presiding  miBigistrate  must  be  authenticated 
by  the  certificate  of  the  minister  or  embassador,  or  a  consul, 
vice-consul,  or  consular  agent  of  the  United  States  in  such 
foreign  country. 

Htotoryt    Enacted  March   11.   1872,  founded  on  §461  Practice 

Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  882;  by 
Code  CommlBslon.  Act  March  8,  1901,  Stats,  and  Amdts.  1980-1. 
p.  244.  act  held  unconstitutional,  see  history,  S  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

86  C.  93,  101,  28  P.  207,  208,  24  P.  801  (cited);  104  C.  407.  412. 
413,  414,  43  A.  S.  118.  88  P.  89  (construed  with  1905  U.  a  Rev. 
Stats,  and  S  1906  ante  and  |  1907  post). 

As  to  certificate,  see  post  §  1923. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
I  1823.  ante. 

As  to  validity  of  foreign  probate  of  will  as  documentary  evi- 
dence, see  Kerr's  Cyc.  C.  C.  P.  IS  1322-1X24  and  notes. 

§ld07.  COPY  OF  A  FOREIGN  KECOKD,  WHEK  £T1- 
DENCEt  A  copy  of  the  judicial  record  of  a  foreign  country 
is  also  admissible  in  evidence,  upon  proof: 

1.  That  the  eopy  offered  has  been  oOMpiired  by  the  witness 
with  the  original,  and  is  an  exact  transcript  of  the  whole  of  it: 

2.  That  such  original  wa«  In  the  custody  of  the  clerk  of  the 
court  or  other  legal  keeper  of  the  same;  and, 

3.  That  the  copy  Is  duly  attested  by  a  seal  which  Is  proTed 
to  be  the  seal  of  the  court  where  the  record  remains,  if  it 
be  the  record  of  a  court:  or  if  there  be  no  such  seal,  6r  if 
It  be  not  a  record  of  a  court,  by  the  signature  of  the  legal 
keeper  of  the  original. 
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Himtmrr*  Enacted  March  11,  1872,  re-enactment  of  S  462  Prac- 
tice Act.  • 

See  Kerr*s  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

86  C.  93,  101,  102,  23  P.  207,  209,  24  P.  801  (construed  with 
-111322-1824  ante);  104  C.  407,  412.  413,  414,  43  A.  S.  118.  38  P. 
89  (construed  with  §  905  U.  S.  Rev.  Stats.,  St  1905,  1906  ante). 

As  to  admission  of  certified  copy  and  compared  copy,  see 
Kerr's  Cyc.  C.  C.  P.  9  1906  and  note  par  6;  also  104  C.  407,  414, 
43  A.  S.  118,  38  P.  89. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
i  1823,  ante. 

11908.  EFFECT  OF  A  JUDGMENT  OB  FINAL  ORDEB 
UPON  RIGUT8  IN  YABIOUS  CASES.  The  effect  of  a  judg- 
ment or  final  order  In  an  action  or  special  proceeding  before 
a  court  or  judge  of  this  state,  or  of  llie  United  States,  having 
jurisdiction  to  pronounce  the  judgm&nt  or  order,  is  as  follows : 

1.  Ib  ease  oi  a  JvAgmeot  or  order  against  a  spefiflc  tiling, 
or  in  respect  to  the  probate  of  a  will,  or  the  administration 
of  the  estate  of  a  decedent,  or  in  respect  to  the  personal, 
political,  or  legal  condition  or  relation  of  a  particular  per- 
son, the  judgment  or  order  is  conclusive  upon  the  title  to  the 
thing,  the  will,  or  administration,  or  the  condition  or  relation 
of  the  person. 

2.  In  otli«r  eases,  the  judgment  or  order  is,  in  respect  to 
the  matter  directly  adjudged,  conclusive  between  the  parties 
and  their  successors  in  interest  by  title  subsequent  to  the 
comntencement  of  the  action  or  special  proceeding,  litigating 
for  the  same  thing  under  the  same  title  and  in  the  same 
capacity,  provided  they  have  notice,  actual  or  constructive, 
of  the  pendency  of  the  action  or  proceeding. 

Hiiitonri  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  882. 

See  Kerr's  Cyc.  C.  C.  P.  for  48  pars,  annotation. 

54  C.  254,  257  (construed  with  {  1637);  56  C.  413,  420  (applied): 
58  C.  Ill,  114  (construed);  58  C.  159,  168  (construed  with  J  766): 
61  C.  131  (applied);  62  C.  190,  201,  203  (construed);  63  C.  5,  6 
(cited  with  |$1327,  1333  ante);  63  C.  564,  567  (cited  witli  H  19U9. 
1911,  1912);  69  C.  586.  588,  11  P.  343  (applied);  70  C,  350.  361.  11 
P.  724,  728  (applied);  70  G.  361,  371,  11  P.  734,  738  (cited):  72  G. 
313,  815,  14  P.  20,  21  (applied);  14  P.  190,  192   (subd.  1  applied— 
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Judsrment  roll  In  former  case,  conclusivenesB  of,  as  evidence); 
74  C.  4S6.  441,  16  P.  286.  238  (construed  with  8t911);  74  a  512. 
616,  616,  16  P.  307,  809  (construed  In  connection  with  {{  1665, 
1666,  1678);  76  C.  174,  177,  16  P.  769,  770  (cited);  83  C.  290,  294. 
28  P.  800,  801  (construed  with  11687);  91  C.  842,  349.  27  P.  747, 
748  (construed  and  applied) ;  93  C.  606,  609,  29  P.  121  (construed 
and  applied);  29  P.  780,  781  (subd.  2  applied — this  and  $  1911  are 
in  harmony  with  weight  of  authority);  95  C.  553,  30  P,  1108 
(applied):  96  C.  298.  807,  81  A.  S.  209,  31  P.  166  (construed);  100 
C.  158.  171,  34  P.  667  (cited);  100  C.  404,  407,  84  P.  869  (con- 
strued as  not  applylnfiT);  36  P.  872  (construed);  109  C.  203,  205, 
206,  41  P.  1012  (construed);  112  C.  279,  287,  44  P.  566  (construed); 
46  P.  740  (cited);  118  C.  160,  220,  60  P.  277  (construed  with 
il911);  118  C.  898,  400,  46  P.  740,  50  P.  668  (cited);  119  a  189. 
147,  148,  151,  61  P.  88,  41,  42,  48  (construed — what  constitutes 
jurisdiction);  121  C.  66.  66.  69,  53  P.  421  (cited);  121  C.  438.  444. 
53  P.  946.  41  L.  544  (applied  with  |1666);  122  C.  483.  484,  55  P. 

144  (cited);  127  C.  246.  248.  59  P.  699  (applied);  129  C.  232.  236. 
79  A.  S.  118.  61  P.  968  (construed  with  91911);  180  C.  605.  608. 
68  P.  825  (cited);  180  C.  597,  699,  62  P.  1062  (applied);  132  C. 
502.  506,  60  P.  868,  64  P.  894  (applied,  but  erroneously  cited  as 
I  1903);  133  C.  55,  63,  65  P.  139,  140,  142  (construed  as  not  apply- 
ing); 138  C.  107,  108.  109,  65  P.  124  (cited  with  ||  577,  936):  133 
C.  489,  496,  66  P.  1044  (cited);  184  C.  60,  62,  66  P.  75  (applied): 
184  C.  99,  101,  66  P.  186  (applied);  134  C.  394,  896,  398.  66  P. 
571  (applied);  135  C.  302,  305.  67  P.  766  (construed  with  |  1911): 
138  C.  455.  459.  71  P.  504.  703  (cited);  138  C.  716.  722,  72  P.  349 
(construed  as  not  applying);  139  C.  94,  72  P.  713  (applied):  139 
C.  285.  296.  73  P.  858  (applied);  144  C.  91,  93.  77  P.  766  (applied); 

145  C.  578.  582,  79  P.  278  (subd.  2  construed);  146  C.  398,  40€. 
81  P.  542  (cited  with  |1911);  149  C.  50.  57,  85  P.  122  (applied 
with  I  1911  in  action  to  quiet  title  to  mining  claim);  151  C.  118, 
128.  90  P.  521  (cited);  151  C.-509.  514,  91  P.  824  (effect  of  decr«.e 
quieting  title);  2  C.  A.  788.  736,  84  P.  238  (agent  as  well  as 
principal  is  bound  by  judgment);  4  C.  A.  333,  340,  87  P.  1107 
(effect  of  judgment,  in  action  for  diversion  of  water,  uncertain 
as  to  amount);  4  C.  A.  752,  760,  89  P.  621  (one  having  notice  of 
pendency  of  action  is  bound  by  Judgment);  5  C.  A.  2S6.  289,  89  P. 
1073, 1074  (former  judgment  against  corporation,  when  not  a  bar 
to  action  on  behalf  of  directors);  7  C.  A.  443.  94  P.  874.  875  (one 
having  constructive  notice  of  pendency  of  action  is  bound  by 
judgment  therein);  19  F.  340  (applied  to  partition  of  land, 
where  state  and  federal  court  have  concurrent  jurisdiction). 

As  to  collateral  attack  upon   foreign  judgments,   see   3   A.  S. 
117. 

As  to  conclusiveness  of  judgments,  see  48  A.  D.  774:  78  A.  D. 
760;  96  A.  D.  758-788;  2  A,  S.  876-878;  15  A.  S.  142-144. 

Same — ^Upon  collateral  attack. — See  94  A.  D.  762-770;  15  A.  S. 
143:   28  A.  S.   104-119. 
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As  to  effect  of  appeal  on  Judgment  as  an  estoppel,  see  37 
A.  S.  29-82. 

As  to  effect  of  Judgments,  in  general,  see  41  A.  D.  682;  53 
A.  D.  866;  15  A.  S.  142-144. 

As  to  forelern  Judsrments — ^Authentication  of  see  82  A.  D.  411- 
414. 

Same — ^Effect  of. — See  1  A.  D.  324-326;  14  A.  S.  351;  16  A.  S. 
212-221;  28  A.  a  117. 

As  to  judgments  in  general,  see  Kerr's  Cyc.  C.  C.  P.  Si  677  et 
seq.  and  notes. 

As  to  Judgment  in  partition,  see  Kerr's  Cyc.  C.  C.  P.  S  766  and 
note. 

As  to  judgments  in  rem,  what  are,  see  76  A.  D.  720-726. 

As  to  jurisdiction  of  collateral  attack,  see  Kerr's  Cyc.  C.  C.  P. 
S  1917  and  note. 

As  to  jurisdiction  sufficient  to  sustain  record,  see  Kerr's  Cyc. 
C.  C.  P.  f  1917  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
1 1828,  ante. 

As  to  matters  directly  adjudged,  see  Kerr's  Cyc.  C.  C.  P.  §  1911 
and  note. 

As  to  parties,  when  deemed  the  same,  sec  Kerr's  Cyc.  C.  C.  P. 
S  1910  and  note. 

As  to  partition,  upon  whom  binding  and  conclusive,  see  Kerr's 
Cyc.  C.  C.  P.  S  766  and  note. 

As  to  probate  and  administration,  etc.,  see  Kerr's  Cyc.  C.  C. 
P.  I  1912  and  note. 

As  to  res  adjudicata  in  general,  see  26  A.  D.  642-544;  95  A.  1). 
51-76;  96  A.  D.  775-778;  8  A.  a  229;  14  A.  S.  250-252;  15  A.  S.  142; 
44  A.  S.  663-568. 

As  to  surety  being  bound  by  record,  see  post  S  1912. 

As  to  validity  of  judgment  founded  on  service  by  publication, 
see  Kerr's  Cyc.  C.  C.  P.  I  412  and  note. 

As  to  who  are  concluded  by  Judgments,  see  73  A.  D.  217;  15 
A.  a  142. 

Same — ^And  as  to  what  facts,  see  78  A.  D.  217-218. 

1 1909.  EFFECT  OF  OTHER  JUDICIAL  ORDERS,  WHEX 
C0NCLU8ITE.  Other  judicial  orders  of  a  court  or  judge  of 
this  state,  or  of  the  United  States,  create  a  disputable  pre- 
sumption, according  to  the  matter  directly  determined,  be- 
tween the  same  parties  and  their  representatives  and  suc- 
cessors in  interest  by  title  subsequent  to  the  commencement 
of  the  action  or  special  proceeding,  litigating  for  the  same 
thing  under  the  same  title  and  In  the  same  capacity. 

History t     Enacted  March   11,   1872. 
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See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

56  C.  598.  599  (erroneously  cited  for  $1989);  63  C.  564,  567 
(cited  with  I190S  ante,  111911.  1912);  121  C.  55.  53  P.  421  (ap- 
plied without  citation);  134  C.  394.  396.  66  P.  571.  86  A.  S.  286 
(Cited);  133  C.  55,  63,  65  P.  139  (applied). 

As  to  disputable  presumptions,  see  Kerr's  Cyc.  C.  C  P.  %  1963 
and  note. 

As  to  how  far  Judg'ment  in  ejectment  in  favor  of  tenant  may 
be  used  for  landlord,  and  when,  see  Kerr's  Cyc.  C.  C.  P.  3  190S 
and  note  pars.  18,  19;  also  134  C.  394.  396,  66  P.  571. 

As  to  many  miscellaneous  matters  of  evidence,  8ee  note 
{  1823.  ante. 

As  t(»  parties  and  their  privies,  see  Kerr's  Cyc.  C.  O.  P.  {  1908 
HUbd.  2  and  note;  |  1910  and  note. 

$1910.  WHERE  PARTIES  ARE  TO  BE  DEEMED  THE 
SAME.  The  parties  are  deemed  to  be  the  same  when  those 
between  whom  the  evidence  is  offered  were  on  opposite  sides 
in  the  former  case»  and  a  judgment  or  other  determination 
could  in  that  case  have  been  made  between  them  alone, 
though  other  parties  were  joined  with  both  or  either. 

History t  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  244,  act 
held  unconstitutional,  see  history,  |  6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

63  C.  564,  567  (applied);  80  C.  253,  254.  22  P.  334,  335  (con- 
.strued);  121  C.  55,  53  P.  421  (applied  without  citation);  127  C. 
456,  459,  59  P.  839  (persons  not  on  opposite'  sides  but  on  same 
side  cannot  invoke  principle  of  estoppel). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
I  1823.  ante. 

§1911.    WHAT  DEEMED   ADJUDGED  IN   A  JUDGMENT. 

That  only  is  deemed  to  have  been  adjudged  In  a  former  judg- 
ment which  appears  upon  its  face  to  have  been  so  adjudged, 
or  which  was  actually  and  necessarily  included  therein  or 
necessary  thereto. 

History t     Enacted  March   11,  1872. 

See  Kerr's  Cyc.  G.  C.  P.  for  23  pars,  annotation. 

63  C.  564.  667  (construed  with  ^S  1908,  1909  ante  and  11912); 
74  C.  435,  441,  16  P.  236  (construed  with  §1908);  95  C.  553,  562. 
30  P.   1108.   nil    (applied— action   on   different   demand);    108   C. 
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484,  486,  489,  41  P.  486,  39  P.  80,  31  (applied);  109  C.  73.  82,  41  P. 
801  (cited);  110  C.  441,  445.  42  P.  965  (applied);  118  C.  160.  220, 
50  P.  277  (construed  with  5  1908  subd.  2):  119  C.  344.  345,  51  P. 
561  (construed  as  not  applying);  121  O.  55,  53  P.  421  (applied 
without  citation);  127  C.  456.  459,  59  P.  839  (construed  a«  not 
applying:);  129  C.  232,  237,  61  P.  958  (cited);  134  C.  99,  101.  66  P. 
186  (applied);  134  C.  269,  272,  66  P.  266  (construed);  134  C.  641. 
654,  58  P.  298,  60  P.  974,  66  P.  982  (applied);  185  C.  302,  305.  67 
P.  766  (cited);  186  C.  646,  661.  69  P.  486  (cited);  144  C.  91,  94,  77 
P.  765  (construed  and  applied);  146  C.  398,  402,  81  P.  542  (cited 
with  11908);  34  P.  715  (cited);  81  P.  542  (applied);  149  C.  50. 
58,  85  P.  122  (applied  with  {  1908  subd.  2  in  action  to  first  title 
to  mlningr  claim);  5  C.  A.  236.  239,  89  P.  1073.  1074  (construed 
with  11908,  subd.  2,  as  to  effect  and  scope  of  judgrment);  7 
C.  A.  448,  446,  94  P.  874,  875  (one  with  constructive  notice  of 
pendency  of  action  is  groverned  by  juderment  therein). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
f  1828.  ante. 

§  m^.    WHERE  SURETIES  BOUKD,  PRIITCIPAL  16  ALSO. 

Whenever,  pursuant  to  the  last  four  sections,  a  party  is  bound 
by  a  record,  and  snch  party  stands  in  the  relation  of  a  surety 
for  another,  the  latter  is  also  bound  from  the  time  that  he 
has  notice  of  the  action  or  proceeding,  and  an  opportunity 
at  the  surety's  request  to  Joint  in  the  defense. 

Htotor^t     Enacted  March   11,  1872. 

63  C.  564,  567  (cited  with  if  1908,  1909,  1911  ante). 

As  to  Judgment  against  principal,  how  far  conclusive  against 
sureties  on  appeal-bond,  see  38  A.  S.  719. 

Sureties  on  official  bond — ^When  not  bound  by  judgment. — See 
22  A.  S.  205. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
i  1823.  ante. 

§1918.    RECORD    OF   ANOTHER   STATE,   ITS   EFFECT. 

The  effect  of  a  Judicial  record  of  a  sister  state  is  the  same 
in  this  state  as  In  the  state  where  it  was  made,  except  that 
It  can  only  be  enforced  here  by  an  action  or  special  proceed- 
ing, and  except,  also,  that  the  authority  of  a  guardian  or 
committee,  or  of  an  executor  or  administrator,  does  not  extend 
beyond  the  Jurisdiction  of  the  government  under  which  he 
was  invested  with  his  authority. 

HUtoryi     Enacted  March   11,   1872. 
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See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

8  P.  619,  620  (applied  to  foreigrn  executrix):  70  C.  403,  407. 
411,  69  A.  R.  428,  11  P.  833,  884,  886,  836  (construed  with  IS  1294. 
1667);  114  C.  268,  261  (erroneously  cited  as  |  1913  a  C),  66  A.  S. 
66  (same  error),  46  P.  82,  88,  35  L.  492  (correct  citation); 
188  C.  466,  459,  71  P.  604,  70S  (construed  with  151908,  1916); 
148  C.  108,  114,  82  P.  760,  113  A.  S.  197.  1  L.  N.  S.  996,  7 
A.  C.  306  (probate  of  domestic  and  forelg^n  wills):  2  C.  A.  70, 
88,  84,  86,  83  P.  89  (judgrment  rendered  in  sister  state  as  to  cus> 
tody  of  child — rigrhts  under  in  this  state). 

As  to  foreigrn  Judgments — In  general,  see  11  A.  D.  394;  6  A.  S. 
184,  186;  14  A.  S.  851;  16  A.  S.  212-221;  23  A.  S.  117;  A5  A.  S. 
671-674. 

Same — Authentication  of  foreigrn  Judgments. — See  82  A.  D. 
411-414. 

Same — Effect  of  in  general. — See  1  A.  D.  324-326. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
S  1828,  ante. 

As  to  probate  of  foreign  will,  see  2  Chnreli'a  New  Probate 
Law  and  Praett«9e,  1684,  1691,  1692. 

§1914.    RECOSD   OF   A  €OUBT   OF   ADMIBALTY.    The 

effect  of  the  judicial  record  of  a  court  of  admiralty  of  a  foreign 
country  is  the  same  as  if  it  were  the  record  of  a  court  of 
admiralty  of  the  United  States. 

History  I     Enacted  March  11,  1872. 


§1»1&  EFFECT  OF  A  FOBEieN  JUBAMENT.  A  final 
judgment  of  any  other  tribunal  of  a  foreign  country  having 
jurisdiction,  according  to'  the  laws  of  such  country,  to  pro- 
nounce the  judgment,  shall  have  the  same  effect  as  in  the 
country  where  rendered,  and  also  the  same  effect  as  final 
judgments  rendered  in  this  state. 

Hlatoryi  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  246,  act 
held  unconstitutional,  see  history.  |  6  ante;  amended  March  11, 
1907,  Stats,  and  Amdts.  1907,  p.  207,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  514.     In  effect  immediately. 

2  C.  A.  70,  81,  83  P.  89  (foreign  judgment  may  be  Impeached 
how). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
I  1823,  ante. 
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§  19ie.  MANITEB  OF  IMPEACHING  A  RECORD.  Any  ju- 
dicial record  may  be  Impeached  by  evidence  of  a  want  of 
jurisdiction  in  the  court  or  judicial  officer,  of  collusion  be- 
tween the  parties,  or  of  fraud  in  the  party  offering  the  record, 
in  respect  to  the  proceedings. 

History t     Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pare,  annotation. 

71  C.  470.  475.  12  P.  480,  482  (applied);  79  C.  188,  191,  21  P.  728 
(construed);  97  C.  388,  396,  30  P.  585,  586,  82  P.  452  (applied); 
188  C.  455,  469,  71  P.  504.  606,  703  (cited);  2  C.  A.  70,  82,  83  P. 
89  (foreign  Judgment  may  be  impeached  how). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
i  1828,  ante. 

11917.  THE  jrURISBICTIOlf  NECES8ARY  IN  A  JUDO- 
MENT.  The  jurisdiction  sufficient  to  sustain  a  record  is 
jurisdiction  over  the  cause,  over  the  parties,  and  over  the 
thing,  when  a  specific  thing  is  the  subject  of  the  judgment. 

History t     Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
66  C.  180,  184,  4  P.  1189  (applied). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

f  ins.  MANNER  OF  PROYIN^  OTHER  OFFICIAL  DOCU- 
MENTS*    Other  official  documents  may  be  proved  as  follows : 

1.  Acts  of  the  executlTe  of  this  state,  by  the  records  of  the 
state  department  of  the  state;  and  of  the  United  States,  by 
the  records  of  the  state  department  of  the  United  States,  cer- 
tified bv  the  heads  of  those  departments  respectively.  They 
may  also  be  proved  by  public  documents  printed  by  order  of 
the  legislature  or  congress,  or  either  house  thereof. 

2.  The  proceedings  of  the  legislature  of  this  state,  or  of 
congress,  by  the  journals  of  those  bodies  respectively,  or 
either  house  thereof,  or  by  published  statutes  or  resolutions, 
or  by  copies  certified  by  the  clerk  or  printed  by  their  order. 

3.  The  acts  of  the  executive,  or  tlie  proceedings  of  the  legis- 
lature of  a  sister  state,  in  the  same  manner. 

4.  The  acts  of  the  executive,  or  the  proceedings  of  the  legis- 
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latore  of  a  foreign  eovntrj)  by  lonrnalB  published  hy  their 
authority,  or  commonly  received  in  that  country  as  such,  or 
by  a  copy  certified  under  the  seal  of  the  country  or  soyer- 
eigUi  or  by  a  recognition  thereof  in  some  public  act  of  the 
executive  of  the  United  States. 

5.  Acts  of  a  mmilcipal  corporation  of  this  state,  or  of  a 
board  or  department  thereof,  by  a  copy,  certified  by  the  legal 
keeper  thereof,  or  by  a  printed  book  published  by  the  author- 
ity of  such  corporation. 

6.  Doenments  of  any  other  class  in  this  state,  by  the  origi* 
nal,  or  by  a  copy,  certified  by  the  legal  keeper  thereof. 

7.  Documents  of  any  other  class  in  a  sister  state,  by  tbe 
original,  or  by  a  copy,  certified  by  the  legal  keeper  thereof, 
together  with  the  certificate  of  the  secretary  of  state,  Judge 
of  the  supreme,  superior,  or  county  court,  or  mayor  of  a  city 
of  such  state,  that  the  copy  is  duly  certified  by  the  officer 
having  the  legal  custody  of  the  original. 

8.  Doenments  of  any  other  class  in  a  foreign  country,  by 
the  original,  or  by  a  copy,  certified  by  the  legal  keeper  thereof, 
with  a  certificate,  under  seal,  of  the  country  or  sovereign,  that 
the  document  is  a  valid  and  subsisting  document  of  such 
country,  and  the  copy  is  duly  certified  by  the  ofilcer  having 
the  legal  custody  of  the  original. 

9.  Decunents  in  the  departments  of  tlie  United  States  ^ot- 
ernment,  by  the  certificates  of  the  legal  custodian  thereof. 

Hlfvtoryt  Enacted  March  11,  1872;  amended  March  24.  1874. 
Code  Amdts.  1878-4,  p.  S88;  by  Code  Comraisslon.  Act  Maroii  8. 
1901.  Stats,  and  Amdts.  1900-1,  p.  245.  act  held  unconstitutional. 

see  history,  |  6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

B2  C.  171,  187  (applied);  69  C.  479,  495,  11  P.  3,  10  (applied 
with  S  1855  ante.  subd.  5);  97  C.  594,  597.  32  P.  644.  645  (applied): 
111  C.  46,  49,  43  P.  392  (applied  with  {|  1920,  1963— proof  of 
ordinances);  113  C.  46.  54,  55,  45  P.  172  (applied  in  connection 
with  S  1923  post):  180  C.  27,  39.  62  P.  886  (applied);  8  C.  A.  358. 
369.  85  P.  169  174  (subds.  6,  7  applied). 

As  to  documents  in  this  state,  see  Kerr's  Cyo.  C.  C  P.  S  1920 
and  note. 

As  to  effect  of  Judicial  record  of  sister  state,  see  Kerr's  Cyc, 
C.  C.  P.  1 1913  and  note. 
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As  to  distinction  between  ministerial  and  judicial  acts,  see 
79  A.  D.  472-477. 

As  to  certificates,  see  post  i  1923. 

As  to  many  miscellaneous  matters  of  evidence,  seo  note 
I  1828,  ante. 

As  to  official  certificates,  contents  of,  see  Kerr's  Cyc.  C.  C.  P. 
I  1923  and  note. 

As  to  states  and  territories  being:  included  in  the  phrase 
"sister  states,**  see  post  1 1924. 

As  to  the  admissibility  of  Journals  of  senate  and  assembly, 
and  certified  copies  thereof,  in  evidence,  see  Kerr's  Cyc.  C.  C  P. 
I  1855  and  note  par.  5. 

As  to  validity  and  effect  of  judgments  of  other  states,  see 
26  A.  R.  27-83. 


f  1M9.    PUBLIC  BEOORD  OF  PBITATE  WRTTDTG  ETI- 

« 

BENCE.  A  public  record  of  a  private  ivriting  may  be  proved 
by  the  original  record,  or  by  a  copy  thereof,  certified  by  the 
legal  keeper  of  the  record. 

HUitor^i     Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

50  C.  346.  348  (cited  with  9  1894);  62  C.  171,  186  (construed  with 
if  1855  subd.  4.  1888,  1904);  59  C.  502,  506  (applied  with  Si  1855 
Bubd.  4,  1893,  1894);  70  C.  14,  15,  16,  11  P.  500,  501  (construed 
with  11855  subd.  4,  1894,  $1951);  70  C.  361,  367,  368.  11  P.  734, 
736.  737  (construed  with  §1951);  89  C.  135,  139,  26  P.  647.  648 
(applied);  91  C.  168,  164.  27  P.  596,  598,  861  (construed  with 
IS  1920,  1951). 

As  to  certificate,  see  post  S  1923. 

As  to  contents  of  writing,  how  proved  in  certain  cases,  see 
Kerr's  Cyc.  C.  C.  P.  |  1856  and  note. 

As  to  lost  or  destroyed  instrument,  proof  of  contents,  see 
Kerr's  Cyc.  C.  C.  P.  $  1855  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  sre  note 
S  1828,  ante. 

As  to  transcript  of  minutes  of  court,  showing:  appointment  of 
executor,  etc.,  effect  of  as  evidence,  see  Kerr's  Cyc.  C.  C.  P. 
I  1429  and  note. 

UtttO.  ENTRIES  IN  OFFICIAL  BOOKS  PRIMA  FACIE 
EYDENOE.  Entries  in  public  or  other  official  books  or  rec- 
ords, made  in  the  performance  of  his  duty  by  a  public  officer 
of  this  state,  or  by  another  person  in  the  performance  of  a 
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duty  specially  enjoined  by  law,  are  prima  fade  evidence  of 

the  facts  stated  therein. 

Hlfftoiyi  Enacted  March  11.  1872;  amended  Harch  24.  1S74. 
Code  AmdtB.  1878-4.  p.  884. 

FJee  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

70  C.  566,  570,  12  P.  462  (construed  with  9  1833  and  {  1926):  75 
C.  301,  303,  17  P.  214,  216  (applied);  75  C.  443,  448,  17  P.  241,  244 
(applied);  90  C.  186.  187,  27  P.  199.  200  (cited);  91  C.  158.  164. 
27  P.  596,  598.  861  (construed  with  |  1819  and  §1951);  97  C.  594. 
597,  32  P.  644.  645  (applied  with  |  1918,  subd.  5.  and  |  1963.  subd. 
15);  111  C.  46.  49.  48  P.  392  (applied— proof  of  ordinances);  11$ 
C.  69,  71,  50  P.  4  (cited):  148  C.  625.  638.  84  P.  205.  211  (applied). 
2  C.  A.  100,  105,  83  P.  161  (tabulated  statement  of  votes  Is  only 
prima  facie  evidence). 

As  to  construction  of  this  section,  see  ante  §  1919,  also  91  C. 
158,  164,  27  P.  596.  861. 

As  to  entries  by  officers  of  board,  etc..  see  Kerr's  Cyc.  C.  C.  P. 
fi  1926  and  note. 

As  to  entries  in  official  books  or  records  beingr  prima  facie 
evidence  of  facts  therein  stated,  and  therefore  subject  to  be 
contradicted,  see  Kerr's  Cyc.  C.  C.  P.  9  1926  and  note  par.  2. 

As  to  many  miscellaneous  matters  of  evidence,  sfe  note 
I  1823,  ante. 

As  to  proof  of  official  documents,  see  Kerr's  Cyc.  C.  C  P. 
9  1918  and  note. 

§  1921.  JUSTICE'S  JUDGMENT  IN  OTUEB  STATES,  HOW 
PROVED.  A  transcript  from  the  record  or  docket  of  a  justice 
of  the  peace  of  a  sister  state,  of  a  Judgment  rendered  by  him. 
of  the  proceedings  In  the  action  before  the  Judgment,  of  the 
execution  and  return,  if  any,  subscribed  by  the  Justice  and 
verified  In  the  manner  prescribed  in  the  next  section,  is  ad- 
missible evidence  of  the  facts  stated  therein. 

History  I  Enacted  March  11,  1872;  amended  by  Code  Commls* 
sion.  Act  March  8.  1901,  Stats,  and  Amdts.  1900-1.  p.  246,  act 
held  unconstitutional,  see  history,  i  6  ante. 

138  C.  455,  462.  17  P.  504.  703  (cited  with  |  1922);  84  P.  205,  211 
(applied). 

As  to  many  miscellaneous  mutters  of  eirldence.  see  note 
I  1823.  ante. 

§1922.  SAME.  [CEBTIEICATE  TO  TBANSCMPT,  CON- 
TENTS.]     There  must  be  attached  to  the  transcript  a  cer- 
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tiflcate  of  the  justice  that  the  transcript  is  in  all  respects 
correct,  and  that  he  had  jurisdiction  of  the  action,  and  also  a 
further  certificate  of  the  clerk  or  prothonotary  of  the  county 
in  which  the  justice  resided  at  the  time  of  rendering  the  judg- 
ment, under  the  seal  of  the  county,  or  the  seal  of  the  court 
of  common  pleas  or  county  court  thereof,  certifying  that  the 
person  subscribing  the  transcript  was,  at  the  date  of  the 
judgment,  a  justice  of  the  peace  in  the  county,  and  that  the 
signature  is  genuine.  Such  judgment,  proceedings,  and  juris- 
diction may  also  be  proved  by  the  justice  himself,  on  the  pro- 
duction of  his  docket,  or  by  a  copy  of  the  judgment,  and  his 
oral  examination  as  a  witness. 

Htotoryi  Bnacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8.  1901,  Stats,  and  Amdts.  1900-1,  p.  246,  act 
held  unconstitutional,  see  history,  S  6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
138  C.  456,  460,  462,  71  P.  604.  606.  703   (applied). 
As    to    many    miscellaneous    matters    of    evidence,    see    note 
i  1823.  ante. 

§192^  CONTENTS  OF  OTHER  OFFICIAL  CERTIFI- 
CATES*  Whenever  a  copy  of  a  writing  is  certified  for  the 
purpose  of  evidence,  the  certificate  must  state  In  substance 
that  the  copy  is  a  correct  copy  of  the  original,  or  of  a  spe- 
cified part  thereof,  as  the  case  may  be.  The  certificate  niiast 
be  HDder  the  official  seal  of  the  certifying  officer,  if  there  be 
any,  or  if  he  be  the  cleric  of  a  court  having  a  seal,  under  the 
seal  of  such  court. 

HlatoiTt  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.   1878-4,  p.   884. 

113  C.  46,  64,  46  P.  172  (under  this  section  a  map  ur  document 
may  be  introduced  in  evidence). 

As  to  many  miscellaneous  matters  of  evidence,  aae  note 
i  1823,  ante. 

§  1924.  PROYISIONS  IN  RELATION  TO  STATES  APPLY 
TO  T£KRITORI£S.  The  provisions  of  the  preceding  sections 
of  this  article  applicable  to  the  public  writings  of  a  sister 

1411 


a  1925, 1926  CODE  OP  CIVIL  PROCEDURE.         [PtlV.TiLII. 

state,  are  equally  applicable  to  the  public  writings  of  the 
United  States,  or  a  territory  of  the  United  ^ates. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874. 
Code  Amdts.   1873-4,  p.   885. 

§li^25.  CERTIFICATES  OF  FCBCHASE  PRIMARY  EVL 
HENCE  OF  OWNERSHIP.  A  certificate  of  purchase,  or  of 
location,  of  any  lands  in  this  state»  issued  or  made  in  pursu- 
ance of  any  law  of  the  United  States,  or  of  this  state,  ib 
primary  evidence  that  <the  holder  or  assignee  of  such  certi- 
ficate is  the  owner  of  the  land  described  therein;  but  this 
evidence  may  be  overcome  by  proof  that,  at  the  time  of  the 
location,  or  time  of  filing  a  pre-emption  claim  on  which  the 
certificate  may  have  been  issued,  the  land  was  in  the  adverse 
possession  of  the  adverse  party,  or  those  under  whom  he 
claims,  or  that  the  adverse  party  is  holding  the  land  for  min- 
ing purpoBoa. 

HIstoiTt  Enacted  March  11,  1872;  amended  by  Code  Com- 
raisslon,  Act  March  8.  1901,  Stats,  and  Amdts.  1900-1,  p.  246,  act 
held   unconstitutional,    see   history,    1 6   ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  IS  pars,  annotation. 

51  C.  412,  414  (applied);  62  C.  299.  SOI  (applied):  59  C.  $25.  r>2S 
(cited);  63  C.  462.  463  (applied);  (a  June  23.  1885).  7  P.  4i!$ 
(applied);  75  C.  584,  587,  17  P.  705.  706  (applied);  84  C.  499.  501. 
502,  24  P.  302  (applied);  87  C.  296,  299,  25  P.  399,  400  (cited):  90 
C.  150,  156,  27  P.  51,  62  (applied);  91  C.  540,  543,  544,  545.  27  P. 
784,  786  (construed);  125  C.  400,  405.  58  P.  12  (applied):  148  C. 
646.  648,  113  A.  S.  321,  84  P.  161  (receiver's  receipt,  to  homt^stead 
entry  man,  as  evidence  of  title);  3  C.  A.  325,  330,  85  P.  159  (con- 
strued as  not  applicable — section  is  controlled  by  i$3514,  44M 
Pol.  C). 

As  to  certificate  of  purchase  of  public  land,  prima  facie  evi- 
dence of  title,  see  Kerr's  Cyc.  Pol.  C.  |  3514  and  note. 

As  to  duplicate  for  lost  certificate  of  purchase  of  public  lands, 
see  Kerr's  Cyc.  Pol.  C.  §  3518  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  sei*  noie 
§  1823,  ante. 

As  to  public  lands  In  general,  see  Kerr's  Cyc.  Pol.  C.  ||  3395  ei 
seq.  and  notes. 

§192e.  EKllRIES  MABE  BY  OFFICERS  OR  BOARPS 
PRIMA  FACIE  EYIDENCE.    An  entry  made  by  an  officer, 
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or  board  of  officers,  or  under  the  direction  and  in  the  pres- 
ence of  either,  in  the  course  of  official  duty,  Is  prima  facie 
evidence  of  the  facts  stated  in  such  entry. 

HlatoKTt  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.   1873-4.  p.   885. 

See  'Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

70  C.  566.  570,  12  P.  462.  468,  464  (construed  with  H  1833,  1920); 
90  C.  186,  187,  27  P.  199,  200  (cited);  2  C.  A.  100,  105,  83  P.  161 
(tabulated  statement  of  votes  Is  only  prima  facie  evldt^nce). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  return  of  sheriff  beingr  prima  facie  evidence  of  its  con- 
tents, see  Kerr's  Cyc.  Pol.  C  8  4178  and  note. 

§1927.  UNITED  STATES  MINERAL  LAND-PATENT, 
DATE  OF  LOCATION  IS  PRIMA  FACIE  EVIDENCE.  When- 
ever any  patent  for  mineral  lands  within  the  state  of  Cali- 
fornia, issued  or  granted  by  the  United  States  of  America, 
shall  contain  a  statement  of  the  date  of  the  location  of  a 
claim  or  claims,  upon  which  the  granting  or  issuance  of  such 
patent  is  based,  such  stajtement  shall  be  prima  facie  evidence 
of  the  date  of  such  location. 

MlmtoTTt   Enacted  March  7,  1905,  Stats,  and  AmdU,  1905,  p.  78. 


/^P-^-  // 
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ARTIOI4B  III. 

PRIVATE  WRITINGS. 

S  1929.  Private    writing's   classified. 

{1930.  Seal   defined. 

I  1931.  Seal,   and   how   made. 

I  1932.  Effect  of  a  seal. 

{  1933.  Execution   of  an   instrument  defined. 

i  1934.  Compromise  of  a  debt  without  seal  good. 

i  1935.  Subscribingr  witness  defined. 

i  1936.  Books,   maps,   etc.,   how   far  evidence. 

§1937.  Original   writing  to  be  produced   or  accounted  for. 

$  1938.  When  in  possession  of  adverse  party,  notice  to  be  given. 

X  1939.  Writings  called  for  and  Inspected  may  be  withheld. 

i  1940.  Writing,    how   proved. 

I  1941.  Other  witnesses  may  also  testify. 

1 1942.  When  evidence  of  execution   not  necessary. 

S  1943.  Evidence   of  handwriting. 

ji  1944.  Evidence   of  handwriting  by  comparison. 

S  1945.  Same.     Where  a  writing  is  more  than  thirty  years  old. 

S  1946.  Entries   of  decedents,  evidence  in   specified  cases. 

$1947.  Copies  of  entries  also  allowed. 

S  1948.  Private  writings,  how  proved. 

S  1949.  County  clerks  to  keep  private  papers  deposited.     [Re- 
pealed.] 

$  1950.  Removal   of  public  records. 

S  1951.  Instrument*  afl!ecting  re^  property  used  as  evidence. 

§  1929*  PRIYATE  WRITINGS  CLASSIFIED,  Private  writ- 
ings are  either: 

1.  Sealed;  or, 

2.  Unsealed. 

HlMtoryi     Enacted  March   11,   1872. 

As  to  lack  of  distinction  between  sealed  and  unsealed  writ- 
ings, see  post  I  1932. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  provisions  abolishing  seals,  see  Kerr's  Cyc.  C.  C.  §  1629 
and  note. 

§  1930.  SEAL  DEFINED.  A  seal  Is  a  particular  sign,  made 
to  attest,  in  the  most  formal  manner,  the  execution  of  an 
Instrument. 
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Hfartorys  Enacted  March  11,  1872,  substantial  re-enactment 
of  I  454  Practice  Act 

As  to  definition  of  seal,  see  50  A.  S.  156. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  seal  required  by  law — Generally,  see  Kerr's  Cyc.  C.  C.  P. 
i  14  and  note. 

Same — ^How  made. — See  Kerr's  Cyc.  C.  C.  P.  $  1931  and  nolo. 

As  to  when  evidence  of  execution  not  necessary,  see  post 
i  1942. 


§1981.  SEAL,  AND  HOW  MADE.  A  public  seal  in  this 
state  is  a  stamp  or  impression  made  by  a  public  officer  with 
an  Instrument  provided  by  law,  to  attest  the  execution  of  an 
official  or  public  document,  upon  the  paper,  or  upon  any  sub- 
stance attached  to  the  paper,  which  is  capable  of  receiving 
a  visible  impression.  A  priyate  seal  may  be  made  in  the 
same  manner  by  any  instrument,  or  it  may  be  made  by  the 
scroll  of  a  pen,  or  by  writing  the  word  "seal"  against  the 
signature  of  the  writer.  A  scroll  or  other  sign,  made  In  a 
sister  state  or  foreign  country,  and  there  recognized  as  a  seal, 
must  be  so  regarded  In  this  state. 

Hiatorys  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.   1873-4,  p.  385. 

As  to  corporate  or  official  seal,  bow  affixed,  seo  Kerr's  Cyc. 
C.  C.  1 1629  and  note. 

As  to  definition  of  the  word  "seal,"  see  Kerr's  Cyc.  C.  C.  P. 
I  14  and  note. 

As  to  judicial  notice  of  seals  of  courts,  see  Kerr's  Cyc.  C.  C  P. 
{  1895  subds.  4.  7. 

As  to  many  miscellaneous  matters  of  evidence,  set^  note 
S  1823,  ante. 

As  to  mode  of  fixing  seals,  see  50  A.  S.  155. 

As  to  seals  of  corporation  as  evidence,  see  64  A.  S.  260-265. 

As  to  seals  of  courts,  see  Kerr's  Cyc.  C.  C.  P.  Sl}147-ir»3  and 
note. 

As  to  seals  of  courts,  to  what  documents  affixed,  »oe  anl«» 
f  158. 

As  to  validity  of  writs,  processes,  and  certificates  Issued  by 
the  superior  court  provided  with  seals,  see  Act  of  March  31. 
1880,  stats.  1880,  p.  19,  and  Hen.  G.  L.  p.  1077. 
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§  IMtt*    EFFBGT  OF  A  SEAL.  Ther«  ahall  be  ao  differenoe 

hereafter,  in  this  state,  between  sealed  and  unsealed  writ- 
ings. A  writing  under  seal  may  therefore  be  changed,  or  al- 
together discharged  by  a  writing  not  under  seal. 

HIstoryt  Enacted  March  11,  1872;  amended  March  24.  1874. 
Code  Amdts.  1873-4,  p.  386. 

As  to  compromise  of  debt  without  seal  being  good,  see  post 
i  1934. 

As  to  corporate  seal,  effect  of,  see  64  A.  S.  260. 

As  to  corporate  seal,  from  what  (Contracts  may  be  omitted,  sec 
18  A.  D.  561. 

As  to  like  provision,  see  Kerr's  Pi^lMt  O.  C.  1 1629. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
9  1823.  ante. 

As  to  seal  on  policy  of  insurance  unnecessary  unless  required 
by  charter,  see  Kerr's  Cyc.  C.  C.  and  note  par.  13. 

As  to  seals  of  corporation,  see  50  A.  S.  150>169. 

As  to  statutes  abolishing  distinction  between  sealed  and 
unsealed  contracts,  see  71  A.  S.  205,  206. 

That  public  officers  taking  and  certifying  acknowtedgmonts. 
or  proofs  of  Instruments  must  affix  their  seals,  see  Kerr's  Cyc. 
C,  C.  §  1193  and  note. 

§  19S3.    EXECUTION  OF  AN  INSTRUMENT  DEFINES.  The 

execution  of  an  instrument  is  the  subscribing  and  delivering 
it,  with  or  without  affixing  a  seal. 

HlBtoryi    Bnacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 

99  C.  278,  285.  33  P.  878,  880  (cited);  101  C.  5St.  539.  40  A.  S. 
81,  35  P.  1054  (construed);  114  C.  511,  515,  46  P.  603  (construed): 
130  C.  100,  103,  62  P.  267  (construed). 

As  to  alteration  of  written  instruments,  see  86  A.  S.  129>134. 

As  to  comparison  of  marks  and  spelling  of  disputed  instru- 
ment, see  65  L.  95. 

As  to  deed  executed,  name  of  grantee  blank,  see  10  A.  R.  367. 

As  to  deed  executed  under  power  of  attorney,  see  81  A.  D.  776. 

As  to  deed  signed  and  acknowledged  by  person  not  named  as 
grantor,  see  23  A.  S.  82. 

As  to  deed  to  persons  not  in  beings  see  84  A.  S.  236. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
$  1823,  ante. 

As  to  signature  by  another  person,  see  22  L.  297. 

As  to  signature  by  mark,  see  22  L.  370;  35  L.  102. 
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As  to  "slgrnature"  or  "subacriptlon,"  what  it  Includes,  see 
Kerr's  Cyc.  C.  C.  |  14  and  note  pars.  19-21,  56-64;  also  53  A.  R. 
493-495. 

As  to  signature,  sufficiency  of,  see  6  I^.  353:  8  1^.  S22. 

As  to  will,  due  execution  of,  see  1  L,  161,  491;  8  L.  822. 

§1M4  COMPROMISE  OF  A  DEBT  WITHOUT  SEAL 
GOOD.  An  agreement,  in  writing,  without  a  seal  for,  the 
compromise  or  settlement  of  a  debt,  Is  as  obligatory  as  If  a 
seal  were  affixed. 

Hlstoryi    Enacted  March   11,   1872. 

§  1M6.  SUBSCRIBING  WITNESS  DEWNED.  A  subscrib- 
ing witness  is  one  who  sees  a  writing  executed  or  hears  it 
acknowledged,  and  at  the  request  of  the  party  thereupon 
signs  his  name  as  a  witness. 

HLstoryt  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  246,  act  held 
unconstitutional,  see  history,   f  5  ante. 

134  C.  482,  488,  66  P.  734  (cited). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
9  1823,  ante. 

As  to  proof  of  handwriting,  see  Kerr's  Cyc.  C.  C.  P.  §  1943  and 
note. 

As  to  writing,  how  proved,  see  Kerr's  Cyc.  C.  C.  P.  I  1940  and 
note. 

§ltt6.  BOOKS,  MAPS,  ETC^  HOW  FAB  EVIDENCE.  His- 
torical  works,  hooka  of  science  or  art,  and  published  maps  or 
charts,  when  made  by  persons  indifterent  between  the  par- 
ties, are  prima  facie  evidence  of  facts  of  general  notoriety 
and  interest. 

History t  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  386. 

See  Kerr's  Cyc.  C.  C.  P.  for  29  pars,  annotation. 

61  C.  648.  552  (construed);  67  C.  13/15,  6  P.  869  (construed): 
99  C.  278,  286,  33  P.  878  (construed);  120  C.  225,  227.  52  P.  486 
(construed). 

As  to  account  books — In  evidence,  see  15  A.  D.  191. 

Same — When  admissible  as  books  of  orfg:lna1  entry. — See  11 
A.  D.  782. 
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As  to  admissibility  of  photographs  in  evidence,  sec  Kerr'F 
Cyc.  C.  C.  P.  1 1936,  note  pars.  26-29. 

As  to  almanac  as  evidence,  see  39  A.  D.  416;  40  L.  553. 

As  to  books  and  treatise — ^As  aid  to  court,  see  Kerr's  Cyc. 
C.  C.   P.   I  1875  and  note. 

Same — As  evidence. — See  Kerr's  Cyc.  C.  C.  P.  {  1900  and  note. 

Same — Same — When  admissible. — See  38  A.  R.  578. 

Same — Presumptions  as  to. — See  Kerr's  Cyc.  C.  C.  P.  S  1963 
subds.  35,  86  and  note. 

As  to  books,  scientific  and  medical,  when  admissible,  see  59 
A.  D.  180,  41  A.  R.  61,  51  A.  S.  680,  40  L.  553. 

As  to*  many  miscellaneous  matters  of  evidence,  see  note  S  1823. 
ante. 

As  to  photogrraphs  as  evidence,  see  1  A.  C.  214;  10  A.  C.  961: 
75  A.  S.  468;  35  L.  802. 

Same — X-ray  photographs  as  evidence. — See  8  A.  C.  435. 

As  to  presumption  of  correctness  of  books  containing-  laws, 
see  ante  {  1900. 

As  to  presumptions  touching  printed  and  published  books 
purporting  to  be  printed  or  published  by  public  authority,  see 
■Kerr's  Cyc.  C.  C.  P.  I  1963  subds.  86,  36  and  note. 

As  to  resort  by  courts  for  aid  to  appropriate  books  or  docu- 
ments, see  Kerr's  Cyc.  C.  C.  P.  |  1875  and  note. 

As  to  surveys  and  maps  of  boundary-lines,  made  and  ap- 
proved, prima  facie  evidence,  see  Kerr's  Pocket  Pol.  C.  {  973. 


§  1987.  OKIGINAL  WBITIXG  TO  BE  PBODUCED  OR  AC- 
COUNTED FOB.    The  original  wriUng  must  be  produced  and 

proved,  except  as  provided  in  sections  eighteen  hundred  and 
fifty-five  and  nineteen  hundred  and  nineteen.  If  it  has  been 
lost,  proof  of  the  loss  must  first  be  made  before  evidence  can 
be  given  of  its  contents.  Upon  such  proof  being  made,  to- 
gether with  proof  of  the  due  execution  of  the  writing,  its 
contents  may  be  proved  by  a  copy,  or  by  a  recital  of  its  con- 
tents in  some  authentic  document,  or  by  the  recoUectton  of 
a  witness,  as  provided  in  section  eighteen  hundred  and  fifty- 
five. 

Hlstoryt  Enacted  March  11,  1872;  amended  by  Code  Ck>mmls- 
sion.  Act  March  8,  1901,  Stats,  and  Amdta.  1900*1,  p.  246,  act 
held  unconstitutional,  see  history,  |  6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
113   e.   294,    299,    45    P.    536    (construed);    7   C.   A.    55,   66,   93  P. 
391,  395   (proof  of  contents  of  lost  deed,  how  made). 
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As  to  many  miscellaneous  matters  of  evidence,  sec  note  S  1823, 
ante. 

As  to  printed  and  published  books  purporting  to  contain 
reports  of  cases  adjudgred,  see  Kerr's  Cyc.  C.  C.  P.  §  1963  subd. 
36  and  note. 

§  1M&  WHEK^  IN  POSSESSION  OF  ADYEBSE  PABTT, 
NOTICE  TO  BE  GIYEN.  If  the  writing  be  in  the  custody  of 
the  adverse  party,  he  must  first  have  reasonable  notice  to 
produce  it.  If  he  then  fail  to  do  so,  the  contents  of  the  writ- 
ing may  be  proved  as  in  case  of  Its  loss.  But  the  notice  to 
produce  it  Is  not  necessary  where  the  writing  is  itself  a  no- 
tice, or  where  it  has  been  wrongfully  obtained  or  withheld 
by  the  adverse  party. 

Htflftoryt    Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

59  C.  502.  506  (applied);  132  C.  188.  186.  64  P.  88  (construed). 

As  to  conclusive  presumptions  concerning  judgments,  see 
Kerr's  Cyc.  C.  C.  P.  1 1962  subd.  6  and  note. 

As  to  contents  of  writing  when  the  original  in  possession  of 
opposite  party,  see  ante  {1855. 

As  to  demands  for  Inspection  and  copy  of  -writings,  see 
ante  {  1000. 

As  to  document  in  possession  of  opponent,  see  ante  §  1855 
subd.    2. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  S  1823, 
ante. 

As  to  right  of  party  producing  documents  upon  notice  to  use 
and  control  their  use  as  evidence,  see  15  L.  138;  37  L.  633. 

§  19S9.  WBITINGS  CALLED  FOB  AND  INSPECTED  MAT 
BE  WITBBELD.  Though  a  writing  called  for  by  one  party 
is  produced  by  the  other,  and  Is  thereupon  Inspected  by  the 
party  calling  for  It.  he  Is  not  obliged  to  produce  it  as  evi- 
dence In  the  case. 

Hlfltoryt  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  847,  act 
held  unconstitutional,  see  history,  {  6  ante. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  f  1823, 
ante. 

That  writing  shown  witness  may  be  inspected  by  adverse 
party,  see  post  9  2054. 
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n  1940-1942     '      CODE  OF  CIVIL  PROCBDURR         [PtlV,TiUL 

§  IMO.  WRITING,  HOW  FROTED.  Any  writing  may  be 
proved  either: 

1.  By  any  one  who  saw  the  writing  executed:  or, 

2.  By  evidence  of  the  genuineness  of  the  handwriting  of 
the  maker;  or, 

3.  By  a  subscribing  witness. 

HUtofTt  Enacted  March  11,  1872;  amended  March  24,  1874. 
Code  Amdts.   1873-4,  p.  386« 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

96  C.  532.  587,  81  P.  915,  925,  19  L..  40  (construed);  132  O.  13. 
17.  63  P.  1070  (construed);  146  C  82,  83,  85.  78  P.  340  (con- 
strued) ;  2  C.  A.  703,  709,  84  P.  244  (applied  with  other  sections). 

As  to  competency  of  expert  witnesses  for  comparison  of 
handw^ritin^,  see  63  L.  937. 

As  to  competency  of  handwritingB  as  standards  for  compari- 
son,  see   63   L.    428. 

As  to  evidence  of  execution  not  necessary,  see  post  f  1942. 

As  to  evidence  of  liand writing,  see  post  S  1948  and  note. 

Same — Limitation  of  evidence  of,  as  to. — See  46  Ia  303. 

As  to  hologrraphic  wills,  proof  of,  see  ante  f  1309. 

As  to  limitation  of  evidence  as  to  handwritlngr.  see  64  Jj.  303. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  f  1823. 
ante. 

As  to  parol  testimony  in  reference  to  wrltlngr,  see  11  A-  S. 
893.   894. 

As  to  procedure  in  proof  of  hand  wrltlngr,  see  65  L.  151. 

Subscribing  witness — Defined. — See  ante  |  1986.       ' 

Same — On  contest  of  will. — See  Kerr's  Cyc.  C.  C.  P.  I  1315  and 
note. 

Same — Other  evidence  of  execution,  where  admissible. — See 
Kerr's  Cyc.  C.  C.  P.  §1  1941-1945  and  notes. 

As  to  wills,  witnesses  on  probate,  see  ante  {  1315. 

§194L    OTHER  WITXE$8£8  MAT  ALSO  TESIIFI.    If  the 

subscribing  witness  denies  or  does  not  recollect  the  execu- 
tion of  the  writing,  its  execution  may  still  be  proved  by  other 
evidence. 

Hlmt^ryt  Enacted  March  11.  1872;  amended  by  Code  Conunla- 
sion.  Act  March  8.  1901,  Stats,  and  Amdts.  190(m.  p.  24T,  act 
held   unconstitutional,   see  history,   }  5   ante. 

§  1942.  WHEir  EVIDENCE  OF  EXECUTION  NOT  NECES- 
SARY.   Where,   however,   evidence  is  given   that  the  party 
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ch,m,artJII.]     EVIDENCE  of  handwriting.        is  1943-1944 

against  whom  the  writing  is  offered  has  at  any  time  admitted 
its  execution  no  other  evidence  of  the  execution  need  be  given, 
when  the  instrument  is  one  mentioned  in  section  nineteen 
hundred  and  forty-five,  or  one  produced  from  the  custody  of 
the  adverse  party,  and  has  been  acted  upon  by  him  as  genuine. 

Hlfftoryt  £nacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8.  1901,  Stats,  and  Amdts.  1900-1,  p.  247,  act 
held  unconstitutional,  see  history,  S  5  ante. 

13  P.  866,  868  (erroneously  cited  for  |  1942  C.  C),  72  C.  307, 
312  (correct  citation);  76  C.  173,  174,  18  P.  260  (cited):  144  C. 
740,  746  (applied,  but  erroneously  cited  as  {  942),  78  P.  280,  282 
(correct  citation);  2  C.  A.  703,  710,  84  P.  244  (construed  with 
other  sections). 

As  to  many  miscellaneous  matters  of  evidence,  see  note  §  1823, 
ante. 

S  1W8.  EYIDENCE  OF  HANDWRITING.  The  handwriting 
of  a  person  may  be  proved  by  any  one  who  believes  it  to  be 
his,  and  who  has  seen  him  write,  or  has  seen  writings  pur- 
porting to  be  his,  upon  which  he  has  acted  or  been  charged, 
and  who  has  thus  acquired  a  knowledge  of  his  handwriting. 

HlAtoryi  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  247,  act 
held  unconstitutional,   see  history,   9  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

56  C.  470,  474  (cited):  58  C.  287,  289  (construed  with  5  1944 
post);  80  C.  82,  86,  22  P.  61  (construed);  2  C.  A.  703,  710,  714. 
84  P.  344   (construed  with  other  sections). 

As  to  evidence  as  to  handwriting:,  see  12  L.  456;  63  L.  163,  963. 

As  to  forging  of  writing,  see  8  A.  S.  466^469. 

As  to  handwriting,  procedure  on  proof  of,  see  65  L.  151. 

As  to  limitations  of  evidence  as  to  handwrltlngTi  see  64  L.  303. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  $  1823, 
ante. 

}  19U.    EYIBENOE  OF  HANDWRITING  BT  GOMPABISON. 

EiVidence  respecting  the  handwriting  may  also  be  given  by  a 
compacisoui  made  by  the  witness  or  the  jury,  with  writings 
admitted  or  treated  as  genuine  by  the  party  against  whom 
tbe  evldenoe  is  offered,  or  proved  to  be  genuine  to  the  sat- 
isfaction of  the  Judge. 
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li  1945, 1946  CODE  OF  CIVIL  PROCEDURE.  [Pt.lV,TiUI. 

Hlatoryt  Enacted  March  11,  1S72;  amended  March  24.  1874, 
Code  Amdts.   1873-4,  p.  386. 

See  Kerr's  Cyc.  C.   C.  P.   for   17   pars,   annotation. 

56  C.  470.  474  (cited);  58  C.  287,  289  (construed  with  fi  1943 
ante);  80  C.  82,  85,  22  P.  61  (construed  with  1 1943  ante);  116 
C.  146,  154,  47  P.  1009  (construed):  121  C.  554,  659,  53  P.  1082 
(construed):  128  C.  486,  488,  60  P.  1090  (construed):  2  C.  A. 
703,  706,  707,  710,  714,  84  P.  244  (construed  with  other  sections). 

As  to  comparison  of  handwriting,  sec  6  A.  D.  171. 

As  to  competency  of  expert  witnesses  for  comparison  of 
handwriting,  see  63  L.  987. 

As  to  competency  of  handwritings  as  standards  for  compari- 
son,  see   63   L.   427. 

As  to  evidence  of  handwriting  by  comparison,  see  62  L».  817. 
63  L.  163,  427.  937. 

As  to  experts,  testimony  of,  as  to  genuineness  of  signature. — 
See  Kerr's  Cyc.  C.  C.  P.  1 1944,  note,  par.  14. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  |  1823, 
ante. 


§1945.  SAME.  WHERE  1  WRITING  IS  MORE  THAU 
THIRTY  TEARS  OLD,  the  comparlBons  may  be  made  with 
writings  purporting  to  be  genuine,  and  generally  respected 
and  acted  upon  as  such,  by  persons  having  an  interest  in 
knowing  the  fact. 

History!    Enacted  March  11,  1872. 

2  C.  A.  708,  710,  84  P.  244  (construed  with  other  sections). 

As  to  ancient  deeds,  when  admissible,  see  9  A.  S.  302. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  I  1823. 
ante. 

As  to  presumption  that  ancient  writing  is  genuine,  see  Kerr's 
Cyc.  C.  C.  P.  I  1963  subd.  34  and  note. 

§  194e.  ENTRIES  OF  DECEDENTS,  EVIDENCE  IN  SPE- 
CIFIED CASES.  The  entries  and  other  wriUngs  of  a  de- 
cedent, made  at  or  near  the  time  of  the  transaction,  and  to 
a  position  to  know  the  facts  stated  therein,  may  be  read  as 
prima  facie  evidence  of  the  facts  stated  therein,  in  the  fol- 
lowing cases: 

1.  When  the  entry  was  made  against  the  Interest  of  the 
person  making  it. 
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ch.III,arLm.]       COPIES— PRIVATE   WRITINGS.         I!  1947,  1948 

2.  When  It  was  made  In  a  professional  capaeltj  and  In  the 

ordinary  course  of  professional  conduct. 

3.  Tnien  it  was  made  in  the  performance  of  a  duty  spe- 
cially enjoined  by  law. 

Hlatoryt  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  387;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  247,  act  held  unconstitutional, 
see  history,  |  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

134  C.  26,  30,  66  P.  24   (construed). 

As  to  altered  writing,  who  to  explain  and  what,  see  post 
i  1982. 

As  to  entries  in  boolcs — In  family  1)lble,  see  Kerr's  Cyc.  C.  C. 
P.   9  1870  and  note. 

Same — Repeated, — See   post   {  1949. 

Same — ^Where  there  has  been  alteration. — See  Kerr's  Cyc.  C. 
C.  P.  1 1982  and  note. 

As  to  entries  repeated  in  regular  course  ot  business,  see  post 
S  1947. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
1 1823,  ante. 

§1947.  COPIES  OF  ENTBIES  ALSO  ALLOWED.  When  an 
entry  la  repeated  in  the  regular  course  of  business,  one  being 
copied  from  another  at  or  near  the  time  of  the  transaction, 
all  the  entries  are  equally  regarded  as  originals. 

Hlfttorys  Enacted  March  11,  1872:  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  247.  act 
held  unconstitutional,  see  history,  S  5  ante. 

See  Kerr*8  Cyc.  C.  C.  P.  for  3  pars,  annotation. 
82  C.  163,  166,  22  P.  1138.  1139  (construed). 

As  to  many  miscellaneous  matters  of  evidence,  see  not*- 
i  1823,  ante. 

S  1948.  PBITATE  WRITIKOS,  HOW  PBOYED.  Every  prl- 
vate  writing,  except  last  wills  and  testaments,  may  be  ac- 
knowledged or  proved  and  certified  In  the  manner  provided 
for  the  acknowledgment  of  proof  of  conveyances  of  real  prop- 
erty, and  the  certificate  of  such  acknowledgment  or  proof 
is  prima  facie  evidence  of  the  execution  of  the  writing  in  the 
same  manner  as  If  it  were  a  conveyance  of  real  property. 

1423 


51  1949-1951  CODE  OP  CIVIL  PROCEDURE.         [PtIV,Tlt.Il. 

History t  Enacted  March  11.  1872;  ajuended  March  24,  1874, 
Code  Amdts.  1873-4.  p.  387;  by  Code  Gommlssion,  Act  March  8. 
1901,  Stats,  and  Amdts.  1900-1,  p.  248,  act  held  unconstitutional, 
see   Iilstory,  I  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

83  C.  270,  272,  23  P.  318,  319  (construed);  58  P.  1.  3  (applied); 
151  C.  411,  416.  90  P.  929  (lease,  how  proved);  2  C.  A.  70S,  710, 
84  P.  244   (construed  with  other  sections). 

As  to  alterations  in  writing*,  presumption,  see  86  A.  S.   129. 

As  to  conveyance  of  real  property  as  evidence,  see  Kerr's 
Cyc.  C.  C.  P.  I  1951  and  note. 

As  to  deeds,  parol  to  engraft  condition,  limitation  or  reserva- 
tion  on,  see  1   A.   D.   44. 

As  to  instrument  conveying  or  affecting  real  property,  in 
evidence,  see  Kerr's  Cyc.  C.  C.  P.  {  1951  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
i  1823,  ante. 

As  to  parol  to  add  to  or  vary  a  writing,  see  56  A.  S.  659. 

§  1949.  COUKTY  CLEBKS  TO  KEEP  PBIYATE  PAFEBS 
DEPOSITED.    [Repealed.] 

HiMtoryi  Enacted  March  11,  1872;  repealed  March  24,  1874. 
Code  Amdts.  1873-4,  p.  387. 

i  I960.    fiEMOTAL  OF  PUBLIC  BBeOMDS.    The  ncord  of 

a  conveyance  of  real  property,  or  any  other  record,  a  tran- 
script of  which  is  admissible  in  evidence,  mmt  not  be  re- 
moved from  the  office  where  it  is  kept,  except  upon  the  or- 
der of  a  court,  in  cases  where  the  inspection  of  the  record 
is  shown  to  be  essential  to  the  Just  determination  of  the 
cause  or  proceeding  pending,  or  where  the  court  is  held  in 
the  same  building  with  such  office. 

History  I  Enacted  March  11,  1872;  amended  March  24.  1874. 
Code  Amdts.  1873-4,  p.  387. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

113  C.  264,  267,  45  P.  327   (construed). 

As  to  many  miscellaneous  matters  of  evidence,  see  noto 
S  1823,  ante. 

As  to  presumption  that  ordinary  couree  of  business  has  been 
followed,  see  Kerr's  Cyc.  C.  C.  P.  11963  subd.  20  and  note. 

§1961.  IXSTRUMEKT  AFFECTING  BEAL  PBOPEBTY 
USED  AS  EVIDENCE.    Every  Instrument  conveying  or  affect- 
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Ch.lll,art.ni.]      INSTRUMENTS  AS  TO  REALTY.  S  1951 

ing  real  property,  acknowledged  or  proved  and  certified,  as 
provided  in  the  Civil  Code,  may,  together  with  the  certificate  of 
acknowledgment  or  proof,  he  read  in  evidence  in  an  action 
or  proceeding,  without  further  proof;  also,  the  original  rec- 
ord of  such  conveyance  or  instrument  thus  acknowledged  or 
proved,  or  a  certified  copy  of  the  record  of  such  conveyance 
or  instrument  thus  acknowledged  or  proved,  may  he  read  in 
evidence,  with  the  like  effect  as  the  original  instrument,  with- 
out further  proof. 

UAmtoryt  Enacted  March  24,  1874,  Code  Amdts.  187S-4,  p.  388; 
amended  March  1,  1889.  Stats,  and  Amdts.  1889,  p.  45:  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  248, 
act  held  unconstitutional,  see  history,  f  B  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 

70  C.  14,  15,  16,  11  P.  500,  501  (construed  with  S8  1855,  1894, 
1919);  70  C.  361,  567,  11  P.  734,  736  (constrned);  74  C.  425,  429, 
16  P.  231,  232  (construed):  80  C.  530,  536,  22  P.  275. 
(cited);  89  C.  185,  139,  26  P.  647,  648  (cited);  91  C.  158, 
27  P.  696,  861  (constrped) ;  91  C.  158,  163,  164,  27  P. 
(applied);  103  C.  108,  111,  87  P.  188  (applied):  120  C. 
49  P.  563.  566.  52  P.  586  (cited);  135  C.  178,  180, 
(applied);  135  C.  312,  314,  67  P.  279  (construed);  135 
319,  67  P.  778  (construed);  139  C.  542,  557,  73  P.  436  (cited): 
144  C.  19,  34,  77  P.  712  (referred  to);  151  C.  411,  416,  90  P.  929 
(lease,  how  proved). 

As  to  breach  of  agreement  to  sell  personal  property,  pre- 
sumption of  detriment,  see  Kerr's  Cyc.  C.  C.  fi  3309  and  note 
par.  4. 

As  to  breach  of  agreement  to  transfer  real  property,  pre- 
sumption of  detriment,  see  Kerr's  Cyc.  C.  C.   §  3387  and  note. 

As  to  certified  copy,  see  ante  |  1948  and  note. 

As  to  detriment  from  conversion,  presumed,  see  Kerr's  Cyc. 
C.  C.  I  3836  and  note  pars.  20,  21. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
I  1823,   ante. 

As  to  private  writing,  how  proved,  see  ante  |  1948. 
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M  1954.  1957  CODE  OP  CIVIL  PROCKDURB.         [PtIV,Tft.lI. 


CHAPTER   IV. 

MATERIAI^  OBJECTS  PRESENTED  TO  THE  SENSES.  OTHSR 

THAN   WRITINGS. 

i  1964.     Material  objects. 

§  nu.  MATERIAL  OBJECTS.  Whenever  an  object,  cog- 
nizable by  the  senses,  has  such  a  relation  to  the  fact  in  dis- 
pute as  to  afford  reasonable  grounds  of  belief  respecting  it, 
or  to  make  an  item  in  the  sum  of  the  eTldenoe,  such  object 
may  be  exhibited  to  the  Jury,  or  its  existence,  situation,  and 
character  may  be  proved  by  witnesses.  The  admission  of 
such  evidence  must  be  regulated  by  the  sound  discretion  of 
the  court. 

Hlstoryt    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

107  C.  206,  209,  40  P.  336  (cited);  134  C.  505,  507.  66  P.  731 
(construed);  146  C.  124,  132,  79  P.  858  (construed). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 


CHAPTER    V. 

INDIRECT  EVIDENCE,  INFERENCES,   AND  PRESUMPTION& 

S  1957.  Indirect  evidence  classifled. 

X  1958.  Inference  defined. 

S  1959.  Presumption  defined. 

S  1960.  When  an  inference  arises. 

H  1961.  Presumptions  may  be  controverted,   when. 

i  1962.  Specification  of  conclusive  presumptions. 

I  1963.  All  other  presumptions  may  be  controverted. 

§  1957.    INDIRECT     EYIDENCE     CLASSIFIED.     Indirect 
evidence  is  of  two  kinds: 

1.  Inferences;  and, 

2.  Presumptions. 

History t    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 
59  C.   294,    300    (cited);   79  C.   304,   306,    307.   308,   21    P.   759.   760 
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(cited);    88   C.    507,   610,    28   P.    700,   701    (construed);    141    C.    56. 
68,  74  P.  433  (cited);  148  C.  894,  898,  77  P.  177   (construed). 
As    to    many    miscellaneous    matters    of    evidence,    see    note 

1  1828,  ante. 

S  1958.  INFEBEIfCE  DEFINED.  An  inference  is  a  deduc- 
tion which  the  reason  of  the  Jury  makes  from  the  facts  proved, 
without  an  express  direction  of  law  to  that  effect. 

HIstorys    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

69  C.  294,  800  (cited);  82  C.  427.  488,  23  P.  276.  279.  7  L.  799 
(construed);  114  C.  42,  46,  45  P.  1000  (construed):  130  C.  1.  7, 
62  P.  297  (construed);  143  C.  394,  398,  77  P.  177  (construed); 
4  C.  A.  411,  417,  88  P.  380   (applied). 

As   to   declarations   of    third    persons,   properly    excluded,    see 

2  C.  145,  148. 

As  to  many  miscellaneous  matters  of  evidence,  see  nolo 
I  1823,  ante. 

§1959*  FBESUMFTIOir  DEFINED.  A  presumption  is  a 
deduction  which  the  law  expressly  directs  to  be  made  from 
particular  facts. 

History:    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  612  pars,  annotation. 

51  C.  688,  589  (applied);  58  C.  274,  278  (applied);  .*)6  C.  600, 
606  (applied);  76  C.  98,  100,  16  P.  544,  545  (cited);  79  C.  304, 
307,  808,  21  P.  759,  760  (cited);  111  C.  261,  268,  15  A.  S.  180, 
48  P.  766,  31  L..  411  (applied);  122  C.  279.  282.  54  P.  844  (con- 
strued); 136  C.  178,  180,  67  P.  786  (presumption  that  official 
duty  has  been  regrularly  performed);  135  C.  316,  319,  67  P.  778 
(cited);  187  C.  28,  34,  92  A.  S.  69,  69  P.  622,  907  (cited):  MS 
C.  894,  398.  77  P.  177  (construed);  143  C.  6<6,  647,  77  P.  6.'>7 
(construed);  8  C.  A.  221,  224,  84  P.  843  (construed  as  requiring 
deduction  only  In  cases  mentioned  in  |  1962). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
9  1828,  ante. 

Agency — ^Assumption  of  authority  prima  facie  evidence. — 
Kerr's  Cyc.  C.  C.  §2205  and  note  pars.  11-13,  18,  21;  8  2309  and 
note  par.   10;   f  2319  and  note  par.   52. 

Same — Continues,  former  agrent  still  acting,  in  former  capac- 
ity.— ^Kerr's  Cyc.  C.  C.  §2384  and  note  par.  7;  75  C,  159,  162, 
7  A.  S.  138,  16  P.  762. 

Alteration — ^In  writlngrS' — See  86  A.  S.  129. 

Ancient  de^d^t  when  admissible. — See  9  A.  S.  802. 
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Bill  of  exchangre — Dishonored,  not  accepted  within  ten  days 
after  time  sufficient  for  forwarding. — Kerr's  P*ek«t  C.  C.  S  3133; 
40  C.   Ill,  114,  6  A.  R.   600. 

Book,  documents  or  papers,  inspection  of  copy  of  which  Is 
refused,  presumption  by  Jury. — See  ante  i  1000. 

Bottomry,  necessity  for  supplies. — Kerr's  Cyc  C.  C.  $3019 
and  note  pars.  41-45. 

Breach  of  agreement  to  transfer  real  or  personal  property, 
rule  as  to  relief  for,  differs. — See  Kerr's  Cyc.  C.  C.  |  3387  and 
note. 

Check — ^Consideration  is  rebuttable. — Kerr's  Cyc.  C.  C.  S  325.5 
and  note  par.  9;  70  A.  D.  746. 

Children  born  in  wedlock  conclusively  legitimate. — Kerr's 
Cyc.  C.  C.  li  193,  194.  195  and  note  pars.  2-12. 

Claim  against  state,  board  of  examiners  acted  on  all  facts 
on  face. — Kerr's  Cyc.  Pol.  C.  |  660  and  note  par.  10. 

Collision— Of  street  cars. — See  50  A.  R.  553. 

Same — Of  vessels,  wilful  default,  from  breach  of  rules  of 
navigation. — Kerr's  Cyc.  C.  C.  IS  971,  972. 

Common  carrier — Law  presumes  against,  save  Injury  appears 
impossible  by  human  means. — Kerr's  Cyc.  C.  C.  §  2194  and  note; 
87  A.  D.  87;  92  A.  D.  56:  97  A.  D.  408,  411;  2  A.  S.  500:  87  A.  S. 
639. 

Common  law — Conveyance  to  either  spouse,  presumption,  re- 
buttable.— Kerr's  Cyc.  C.  C.  f  W4  and  note  pars.  67-70,   148. 

Same — From  possession  by  either  spouse. — ^Kerr's  Cyc.  C.  C. 
S  164  note  pars.   17-21. 

Same — None  from  deed  of  husband  to  wife. — Kerr's  Cyc.  C.  C. 
S  164  and  note  pars.   142-145. 

Consideration — From  written  instrument. — Kerr's  Cyc.  C.  C- 
S  1614  and  note  pars.  1-70. 

Same — Good  and  sufficient,  for  note  by  husband  to  wife. — 
Kerr's  Cyc.  C.  C.  §  1605  and  note  par.  159. 

Same — Sufficient,  repels  assumption  of  advantage. — Kerr's 
Cyc.  C.  C.  S  1614  and  note  par.  20. 

Continuance,  presumption  of. — See  50  A.  R.   297. 

Contract — Revision  of.  Intention  of  parties  equitable. — See 
Kerr's  Pocket  C.  G.  {  3400. 

Same — ^Uncertainty  In,  caused  by  promisor. — See  Kerr's  Pocket 
C.  C.  S  1654. 

Conversion  of  personal  property,  detriment  from,  specified. — 
See  Kerr's  Cyc.  C.  C.  8  3336  and  note  pars,  20,  21,  and  {  3337. 

Conveyance  by  executor,  certified  copy  evidence  of  correct- 
ness of  proceedings — See  ante  8  1601. 

Corporation  or  Joint  stock  association. — Absent  director 
assented  to  recorded  proceedings,  unless  dissent  entered. — Kerr** 
Pocket   Pen.  O.   5  570. 
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Same— Same — Director — Has  knowledge  of  its  affairs. — Kerr'n 
Pocket  Pen.  C.  {568. 

Same — Same — Same — Present,  assented  to  proceeding's  unless 
dissent  entered. — See  K.mrr*m  Poeket  Pen.  C.  §  569. 

Same — Sales  of  stock  for  assessments,  certified  copies  of  affi- 
davits of  publication,  evidence  of  contents. — See  Kerr's  Po«k«t 
C.   C.   1348. 

Same — Stock,  it  has  none  of  its  own  to  sell. — See  Kerr's  Cyc. 
C.  C.  8i  343.  344  and  notes. 

Deed  or  g'rant— Delivery  of — At  its  date. — See  Kerr's  Cyc.  C. 
C.  S  1066  and  note;  7  A.  S.  161;  46  A.  S.  367. 

Same — Evidence  of  consideration. — See  Kerr's  Cyc  C.  C.  §  1614 
and  note  pars.  27-29. 

Same — ^None,  procured  by  fraud. — See  Kerr's  Cyc.  C.  C.  I  1040 
and  note  pars.  3.  7,  10,  13,  16-23,  26-39. 

Same — Same — Or  on  that  of  acknowledgrment. — See  86  A.  D.  63. 

Defraud.  Intent  to,  from  voluntary  gift  without  consideration. 
— See  Kerr's  Cyc.  C.  C.  f  3442  and  note  pars.  44,  45. 

Deposit,  injury  to  or  loss  of  things  deposited,  depositary  at 
fault. — See  Kerr's  Pocket  G.  C.  S  1838. 

Divorce — Connivance,  collusion  or  condonation,  from  unrea- 
sonable lapse  of  time  in  commencing:  action. — See  Kerr's  Pocket 
C.  C.  i  125. 

Same — Presumptions  from  lapse  of  time  may  be  rebutted. — 
See  Kerr's  Pocket  C.  C.  S  126. 

Domicile  of  wife — That  of  her  husband. — See  49  L.  138. 

Same — In  divorce,  presumption  not  applied. — See  Kerr's  Cyc. 
C.  C.  {129  and  note  par.  3. 

Elector,  certified  copy  of  uncanceled  entry  upon  g^reat  regis- 
ter, evidence. — See  Kerr's  Pocket  Pol.  C  §  1117. 

Equalization,  board  of,  examination  before,  had  as  provided 
in  I  8676  Pol.  C. — See  Kerr's  Cyc.  Pol.  C.  f  3675  and  note  par.  2. 

Error,  in  admission  of  testimony — None  that  It  was  prejudi- 
cial, or  that  Injury  was  done,  If  error  show^n. — See  ante  fi  475. 

Fire  department,  certificate  of  exemption,  evidence  of  facts 
therein. — See  Kerr's  Pocket  Pol.  G.  |  3341. 

Foreign  law — Same  as  domestic. — See  Kerr's  Cyc.  C.  C.  8  71 
and  note  pars.  6,  7,  and  |  164  and  note  par.  85. 

Gift — ^Not  as  ereneral  rule. — See  Kerr's  Cyc.  C.  C.  §  1147  and 
note  pars.  68-67. 

Same — When  in  view  of  death. — See  Kerr's  Pocket  C.  O. 
S  1160. 

Same — Where  transfer  beneficial  to  donee. — See  Kerr's  Cyc. 
C.  C.  I  1147  and  note  par.  8. 

Guarantors,  of  payment  for  maker,  or  extension  of  time,  not 
presumed. — See  Kerr's  Cyc.  C.  C.  |  2819  and  note  par.  31. 

Highway — Lodging  or  dwelling,  term,  time  for  estimation 
of  rent. — See  Kerr's  Pocket  G.  G.  §1944. 
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Husband  and  wife — Conveyance  to,  wife  is  tenant  in  com- 
mon.— See  Kerr*8  Pocket  C.  C.  |  164. 

Same — ^None  agrainst  validity  of  provision  in  wife's  favor. — 
See  Kerr's  Cyc.  C.  C.  S  2224  and  note  pars.  78,  79. 

Same — ^Undue  Influence  from  unfair  advantagre. — See  Kerr's 
Cyc.  C.  C.  5  168,  note  pars.   44-46,   48,   54.  60-66. 

Same — Void  contract,  adopted  by  busband  from  bis  dealinff 
with  property  bought  by  her. — See  Kerr's  Cyc.  C.  C.  I  158  noti^ 
par.   67;  99  A.  D.   363. 

Hypothecation,  necessity  for  supplies. — See  Kerr's  Cyc.  C  C. 
S  3019   note   pars.   42-45. 

Illicit  cohabitation,  that  It  continues  rebuttable. — See  Kerr's 
Cyc.  C.  C.  8  57  and  note  pars.   26-28. 

Indictment — Liiability  of,  one  is  gruest  not  boardr'r. — See 
Kerr's  Cyc.  C.  C.   I  1859   note   pars.   11,   15. 

Instrument  in  writing,  value  of.  equal  to  that  of  property 
to  which  it  entitles  owner. — See  Kerr's  Cyc.  C.  C.  S  33.'>6  and 
note  pars.   1-5. 

Insurance,  marine,  Insurer  has  knowledge  of  prior  lo.ss, — See 
Kerr's  Cyc.   C.  C.    S  2671   and   note. 

Same — I-*oss  from  continued  absence  of  ship. — See  Kerr'n 
Pocket   C.    C.    §  2706. 

Judgment — Effect  of,  upon  riglits  in  various  cases. — Ante 
§  1908. 

Legal  capacity,  after  discharge  from  insane  asylum. — St-e 
Kerr'fl   Pocket   C.   C.   S  40. 

Legitimacy  of  children  born  in  lawful  wedlock. — See  Kerr's 
Cyc.  C.  C.  tS  193-195,  215  and  notes. 

Married  woman — Conveyance  to,  is  separate  property — See 
Kerr's  Cyc.  C.  C.   1 164,  note  pars.   150-157. 

Same — ^Note  and  mortgage  to,  fier  separate  property. — See 
Kerr's  Cyc.   C.   C.   i  164,  note  pars.   62-66. 

Same — Property  separate. — See  96  A.  D.  423. 

Marriage — Second,  supported  by  presumption. — See  89  A.  S.  198. 

Master  and  servant — Continuance  at  agreed  price,  where  no 
new  agreement. — See  Kerr's  Cyc.  C.  C.  9  2012  note  pars.  3-8. 

Same — Hiring,  terms  presumed  from  wages. — See  Kerr's  Cyc. 
C.  C.  f  2010,  note  pars.  2-10  and  i  2012  and  note  pars.  1-8. 

Same — Service — Beyond  two  years,  contract  measure  of  com- 
pensation.— See  Kerr's  Cyc.  C.  C.  §1980  and  note  pars.  1-3. 

Negligence — Collision — By  street-car. — See  Kerr's  Cyc.  C.  C. 
{  1714,  note  par.  226;  and  50  A.  H.  553. 

Same — Same — Of  vessels,  wilful  default  from  breach  of  rules 
of  navigation. — See  Kerr'n  Pocket  C.  C.  S  970. 

Same — Overdue,  or  presumptively  dishonored,  title  unaffected. 
— See  Kerr's  Cyc.  C.  C.  I  3124.  note  par.  32;  40  C.  111.  114,  6  A. 
R.   600. 
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Same — Plaintiff  the  owner. — See  Kerr's  Cyc.  C.  C.  9  3124  note 
par.    20. 

Same — Signature  of  every  drawer,  acceptor,  and  Indorser 
made  for  consideration  before  maturity  and  in  ordinary  cour.so 
of  business. — See  Kerr's  Cyc.  C.  C.  I  3104  and  note  pars.  1-5, 
and  18122. 

Notary  public — Protest  by,  evidence  of  facts  therein. — See 
Kerr's  Cyc.  C  C.  S  795  note  pars.  1,  2. 

Obliffationa  between  several,  are  Joint. — See  KerHa  Poelcet 
C.  C.  i  1481. 

Parent  and  child — Abandonment,  evidence  of  relinquishment 
to  child  of  right  of  control. — See  Kerr's  Cyc.  C.  C.  §211  and 
note  par.  2. 

Partial  performance  of  obllKation,  none  of  retention  of  bene- 
fit from. — See  Kerr's  Cyc.  C.  C.  f  1477  and  note  par.   2ri. 

Partner — Property,  acquired  with  partnership  funds. — Sec 
Kerr's  Cyc.  C.  C.  S  240t  note  pars.  2-7;  17  C.  262. 

Payment — Not  loan,  from  money  delivered  by  debtor  to  cred- 
itor.— See   89  A.  D.   70. 

Same — Of  debt  from  lapse  of  time. — See  18  A.  S.  879:  ante 
I  1828,  note. 

Personal  property^^Breach  of  agreement  to  sell,  relieved  by 
pecuniary  compensation. — See  Kerr*s  Pocket  C.  C.  i  3387. 

Possession — Of  tenant,  possession  of  landlord  till  expiration 
of  five  years  from  termination  of  tenancy. — Ante  |  326. 

Same — Rightful,  until  overcome  by  evidence. — See  Kerr's  Cyc. 
C.  C.  I  1006  note  pars.  14,  19. 

Promise  between  parties,  Joint  and  several,  from  benefit. — 
See  Kerr's  Cyc.  C.  C.  S  1659  and  note  pars.  8-11. 

Promissory  note — Evidence  of  consideration.—  See  Korr'.«?  Cyc. 
C.  C.   S  1614  and  note  pars.   23.   24. 

Ratification,  where  a  constituent,  aftor  an  unautbt)rl7.rd  act. 
expressly  ratified  it,  it  was  in  some  legal  and  sufflck-nt  mode. — 
See  32  C.  377,  383,  and  Kerr's  Cyc.  C.  C.  §2310  and  note  pars. 
1-49,  and  |  2313  note  par.   7. 

Heal  property — Breach  of  agreement  to  transfer,  not  relieved 
by  pecuniary  compensation. — See  Kerr's  Cyc.  C.  C.  S  3387  note 
pars.   1-7. 

Same — Pecuniary  consideration  for  breach  of  agreement  to 
transfer,  no  relief. — See  Kerr's  Cyc.  C.  C.  |  3387  and  note. 

Same — Term  of  hiring  of,  from  year  to  year. — St.e  Kerr's 
Cyc.  C.  C.  i  1943  and  note  par.  6. 

Same — Transfer  for  benefit  of  party  supplying  purchase 
money. — See  Kerr's  Cyc.  C.  C.  f  853  pars.  19-23,  45,  70. 

Same — Sale,  fee-simple  title  intended  to  pass. — See  Kerr's 
Cyc.  C.  C.  S  1105  and  note  pars.  1-10:  51731  note  par.  17G. 

Relief   by  pecuniary   consideration,   for   breach    of  agreement 
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to    transfer    personal    property. — See    Kerr's    Cyc.    C.    C.    1 33 R7 
and  note. 

Sale,    ownership  In    seller. — See   Kerr's  Cyc.   C.   C.   S  1722   note 
par.   8. 

Sanity — Always  presumed. — See  36  L.  721. 

Same — Same — ^Untll  contrary  appears. — See  Kerr's  Cyc.  C.  C. 
I  38  note  pars.  26-29.  and  |  40. 

Separate  property  of  wife  from  conveyance  to  her.  not  con- 
clusive.— See  Kerr's  Cyc.  C.  C.  §164  note  pars.  74-107. 

Ship — Actual  loss  from  continued  absence  and  unheard  of. — 
See  Kerr'a  Pocket  C.  C.  8  2706. 

Same — M&n&gine  owner,  no  ri^ht  to  compensation. — See 
Kerr's  Poeket  C.  C.   S  2072. 

Shorthand  notes,  transcript  as  evidence,  see  ante  |  273. 

Same — Purchaser,  certificate  of  regfister  evidence  of  title. — 
See  Kerr's  Cyc.  Pol.  C.  {  3514  and  note  par.  22. 

Streets — Owner  of  land  bounded  by  road  or,  owns  to  center 
of  way. — See  Kerr's  Cyc.  C.  C.   |  831. 

Surveys  and  maps  of  boundary  lines,  approved,  evidence  of 
establishment  thereof. — See  Kerr's  Packet  Pol.  C.  I  3973. 

Tax — Collector,  affidavit  of  publication  of  delinquent  list,  evi- 
dence of  facts  therein. — See  Kerr's  Cyc.  Pol;  C.  I  3769  and  note 
pars.   1-3. 

Same — Deed — Conclusive  of  publication  of  notice  required  bj* 
law. — See  Kerr's  Cyc.  Pol.  G.  §  3769  note  par.  4. 

Same — Same — Recitals  evidence  of  facts  therein.— ^ee  Kerr's 
Cyc.   Pol.   C.   {  3786   note  pars.    1-45. 

Tenants,  injury  to,  none  of  failure  of  duty,  from  lapse  of 
time. — See  Kerr's  Pocket  C.  C.  §1941. 

Testator — Died  intestate,  as  to  posthumous  child  not  men- 
tioned.— See  Kerr's  Cyc.  C.  C.  S  1306  note  pars.  1-14. 

Title — Fee  simple,  by  grant  of  real  property  unless  appears 
lesser  estate  Intended. — See  Kerr's  Cyc.  C.  C.  f  1105  and  note 
pars.   1-10. 

Trade-mark  calculated  to  mislead.  Intent  to  deceive. — See 
Kerr's  Cyc.  C.  C.  §991  note  par.  162. 

Trespass — Damage,  wrongful  entry  upon  mining  claim. — See 
Kerr's  Cyc.  C.  C.  S  3360  note  par.  14;  76  A.  D.  567. 

Trust — Acceptance  where  gift  beneficial  to  cestui  que  trust. — 
See  Kerr's  Cyc.  C.  C.  5  852  note  pars.  133-136. 

Same — From  transfer  of  real  property  to  one  and  considera- 
tion paid  by  or  for  another. — See  Kerr's  Cyc.  C.  C.  f  853  and 
note. 

Same — None  from  conveyance  taken  in  name  of  wife  or 
child  or  other  for  whom  must  provide. — See  Kerr's  Cyc.  C.  C. 
%  2227  note  par.  105. 

Trustee — Faithfully  discharge  his  duties. — ^See  Kerr's  Cyc.  C. 
C.   I  2238   note   par.   3. 
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Same — Obtaining  advantagre — Over  beneficiary,  that  transac- 
tion without  consideration  and  under  undue  influer.ce. — See 
Kerr's  Cyc.  C.  C.  8  2235  note  pars.  8-14,  and  f  2286  note  pars. 
2-24. 

Same — Same — Was  without  consideration,  or  by  undue  infiu- 
ence. — See  Kerr's  Cyc.  C.  C.  |  2235  and  note  pars.  1-18,  and 
9  2236  note  par.   12. 

Undue  inflaence — None  from  gift  from  wife  to  husband. — See 
Kerr's  Cyc.  C.  C.  i  158  note  pars.  65,  66. 

Same — ^None  of,  between  husband  and  wife. — See  Kerr's  Cyc. 
C.  C.  I  158  note  pars.  54-66;  also  ante  {  1823,  note. 

Want  of  consideration,  burden  of  proof. — See  Kerr's  Cyc.  C.  C. 
i  1616  and  note  pars.  1-10. 

Warehouse  receipts,  non-negrotlable. — See  Kerr's  Cyc.  C.  C. 
S  1858b   note   11. 

Written  contract,  all  material  items  and  terms  presumably 
Introduced.^See  Kerr's  Pocket  C.  C.  8  1640;  23  A.  S.  469. 

Written  instrument  presumptive  evidence  of  eonsideratlon. — 
See  Kerr's  Cyc.  C.  C.  8  1614  note  pars.   20-83,  39. 


§19e0.  WHEN  AN  INFERENCE  ARISES.  An  inference 
must  be  founded: 

1.  On  a  fact  legally  proved;  and, 

2.  On  such  a  deduction  from  that  fact  as  is  warranted  by 
a  consideration  of  the  usual  propensities  or  passions  of  men, 
the  particular  propensities  or  passions  of  the  person  whose 
act  is  In  question,  the  course  of  business,  or  the  course  of 
nature. 

HlNtoryi    Enacted  Marcli  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

3  P.  884,  886  (construed);  59  C.  294,  299.  300  (cited);  75  C.  98. 
100,  16  P.  544,  545  (referred  to);  106  C.  514,  529.  39  P.  922  (aubd. 
2  applied);  130  C.  1,  7,  62  P.  297  (construed  with  {  1958);  139  C. 
118,  123,  72  P.  884  (cited);  141  C.  56,  63,  74  P.  433  (subd.  2  cited): 
143  C.  259,  268,  76  P.  1017  (applied);  143  C.  394,  398,  77  P.  177 
(construed  witli  11957);  4  C.  A.  411.  417,  88  P.  380   (cited). 

As  to  many  miscellaneous  matters  of  evidence,  see  note  f  1823, 
ante. 

§1961.  PRESUMPTIONS  MAY  BE  CONTROYEBTED, 
WHEN.  A  presumption  (unless  declared  by  law  to  be  con- 
clU8iT«)  may  be  controverted  by  other  evidence,  direct  or  in- 
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direct;  but  unless  so  controyerted,  the  jury  are  bound  to  find 
according  to  the  presumption. 

History  I    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

'21  P.  725,  726  (effect  of  presumption  not  controverted);  79  C. 
304,  307.  808,  21  P.  759,  760  (cited):  88  C.  270,  272,  28  P.  818.  819 
(applied);  83  C.  507,  510,  28  P.  700,  701  (cited);  89  C.  286.  295. 
26  P.  878,  876,  13  L.  576  (cited);  130  C.  1.  7,  62  P.  297  (construed): 
135  C.  316.  319,  67  P.  778  (applied):  143  C.  646,  648.  77  P.  657 
(cited);  144  C.  698,  702,  78  P.  277  (effect  of  presumption  not 
controverted);  2  C.  A.  351,  354.  83  P.  455  (applied  to  C.  C.  S  1055 
— presumption  that  grrant  duly  executed  was  delivered):  3  C.  A. 
221,  224,  84  P.  843   (construed  and  applied). 

As  to  many  miscellaneous  matters  of  evidence,  see  note  S  1S23. 
ante. 

S1962.  SPECIFICATION  OF  CONCLUSIYE  FBESUMF- 
TIONS.  The  following  presumptions,  and  no  others,  are 
deemed  conclusive: 

1.  A  mallcions  and  guilty  Intent,  from  the  deliberate  com- 
mission of  an  unlawful  act,  for  the  purpose  of  injuring  an- 
other; 

2.  The  truth  of  the  facts  recited,  from  the  recital  in  a  writ- 
ten instrument  between  the  parties  thereto,  or  their  succes- 
sors in  interest  by  a  subsequent  title;  but  this  rule  does  not 
apply  to  the  recital  of  a  consideration; 

3.  Whenoer  a  party  has,  by  hts  own  declaration,  aett  or 
omission,  intentionally  and  deliberately  led  another  to  beliere 
a  particular  thing  true,  and  to  act  upon  such  belief,  he  can- 
not, in  any  litigation  arising  out  of  such  declaration,  act, 
or  omission,  be  permitted  to  falsify  it; 

4.  A  tenant  is  not  permitted  to  deny  the  title  of  his  land- 
lord at  the  time  of  the  commencement  of  the  relation; 

5.  The  Issne  of  a  wife  cohabiting  with  her  husband,  who 
is  not  impotent,  is  indisputably  presumed  to  be  legitimate; 

6.  The  Judgment  or  order  of  a  conrt,  when  declared  by  this 
code  to  be  conclusive;  but  such  judgment  or  order  must  be 
alleged  in  the  pleadings  if  there  be  an  opportunity  to  do  so; 
if  there  be  no  such  opportunity,  the  judgment  or  order  may 
be  used  as  evidence. 
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7.  Amy  other  premunptton  which,  by  statute,  is  expressly 
made  conclusiye. 

Hiatoiyi  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8.  1901.  Stats,  and  Amdts.  1900-1,  p.  2 AS,  act  held 
unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  39  pars,  annotation. 

63  C.  538,  640  (subd.  2  cited);  70  C.  103,  105,  107,  11  P.  561.  562. 
563  (subd.  4  construed):  70  C.  440,  442,  444,  11  P.  697  (subd.  2 
applied);  74  C.  409,  411  (subd.  2  applied),  16  P.  226,  227  (ml.s- 
cited  as  J  1963  subd.  2);  82  C.  77,  83,  22  P.  979,  980  (subd.  3 
construed);  82  C.  427.  453,  23  P.  276.  284,  7  K  799  (cited  In 
dis.  op.  of  Fox,  J. — subd.  3  ought  to  prevail  when);  89  C.  28C. 
295.  296,  26  P.  878,  876.  877,  13  L.  576  (cited);  90  C.  157.  162.  27 
P.  71  (subd.  8  applied);  96  C.  106,  109.  110,  30  P.  1022.  1023 
(cited);  107  C.  291,  295,  40  P.  428  (subd.  3  applied);  109  C.  211. 
220,  41  P.  1028  (subd.  2  applied);  110  C.  102,  106,  42  P.  424 
(subd.  3  applied);  113  C.  885,  389,  45  P.  700  (subd.  2  applied); 
116  C.  367,  866,  47  P.  135  (subd.  8  applied);  118  C.  93,  99.  50 
P.  272  (subd.  2  cited);  58  P.  1,  2  (subd.  4  applied — presumption 
continues  until  rebutted);  128  C.  270,  274.  60  P.  867,  49  L.  138 
(referred  to);  130  C.  533,  539,  62  P.  930  (subd.  3  applied);  131 
C.  379,  383,  68  P.  692  (subd.  2  applied);  134  C.  441,  444.  66  P. 
587  (subd.  3  applied);  187  C.  298.  301.  303.  92  A.  S.  175.  70  P. 
91  (subd.  6  construed);  139  C.  66,  69,  72  P.  600  (subd.  1  applied); 

142  C.  34,  42,  76  P.  569  (subd.  3  applied);  142  C.  112,  115,  75  P. 
668   (subd.  3  cited);  142  C.  621,  627,  76  P.  500   (subd.   5  applied); 

143  C.  501.  504.  77  P.  405  (subd.  3  applied);  145  C.  138.  140.  7K 
P.  470  (construed);  146  C.  525,  528,  530,  80  P.  707  (subd.  3 
applied);  151  C.  723,  729,  91  P.  616  (what  recital  of  mortgage. 
as  between  parties  thereto,  is  conclusively  presumed  to  be  true) ; 
3  C.  A.  221,  224,  84  P.  843  (construed  with  other  sections);  4 
C.  A.  354,  356,  88  P.  282  (subd.  3  applied — ratification  of  agency) ; 

5  C.  A.  329,  334,  90  P.  471  (cited — presumption  tliat  one  intends 
ordinary  consequences  of  his  acts,  regardless  of  original  intent): 

6  C.  A.  20,  29,  91  P.  348,  352  (referred  to — presumption  of  unduo 
influence  respecting  delivery  of  deed);  6  C.  A.  602,  609,  92  P. 
744   (subd.  3  applied— completion  of  buildings). 

As  to  agency — Acts  done  within  scope  of  authority,  .see  Kerr's 
Cyc.  C.  C.  t  2309  note  par.  10,  i  2319  note  par.  52. 

Same— -Assumption  of  authority  prima  facie  evidence,  see 
Kerr's  Cyc.  C.  C.  §2206  note  pars.  11-13,  18,  21;  |  2309  note 
par.  10;  12819  note  par.  52. 

Same — Ostensible  authority,  see  Kerr's  Cyc.  C.  C.  9  2205  note 
pars.  11-13,  18,  21;  |  2300.  2309  note  par.  10;  S5  2316,  2317. 

Same — ^Written  authority  against  one  performing  act  pos- 
sible only  under  such,  see  Kerr's  Cyc.  C.  |  2310  nolo  par.  10; 
94  C.  284,  289,  28  A.  S.  122,  29  P.  640. 
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A8  ta  attornment  of  tenant  to  a  strangrer,  see  Kerr's  Cyc.  C. 
C.  S  1948  and  note. 

As  to  conclusive  evidence  generally,  see  post  §  1978. 

As  to  conclusive  presumptions,  see  36  A.  S.  686,  689. 

As  to  conclusiveness  of  decree  of  distribution  of  estate,  see 
Kerr's  Cyc.  C.  C.  P.  |  1665  and  note. 

As  to  conclusiveness  of  entry,  in  minutes,  of  proof  of  notice 
in  administration  of  estates,  see  ante  S  1376. 

As  to  conclusiveness  of  Judgment  settling  accounts  of  execu- 
tors or  administrators,  see  Kerr's  Cyc.  C»  C,  P.  j  1638  and  note. 

As  to  conclusiveness  of  probate  of  will,  see  Kerr's  Cyc.  C  C. 
P.    S  1333  and  note. 

As  to  courts  of  superior  jurisdiction,  that,  upon  collateral 
attack,  tlieir  records  are  conclusively  presumed  to  speak  ihe 
truth  and  that  whatever  Is  there  is  rightfully  there,  see  45  C. 
455,   462. 

As  to  decree  allowing  accounts  of  administrators,  etc.,  see 
Kerr's  Cyc.  C.  C.  P.  S  1638  and  note. 

As  to  effect  of  judgment  upon  personal  conditions  or  rela- 
tions, see  Kerr's  Cyc.  C.  C.  P.  |  1908  and  note. 

As  to  evidence  of  notice — On  application  for  letters  of  admin- 
istratipn,  see  ante  {  1376. 

As  to  insurance,  marine,  actual  loss  presumed,  see  Kerr** 
Pocket  C.  C.  I  2706. 

As  to  judgments,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  |  1908  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  S  1823, 
ante. 

As  to  mortgage,  genuineness  not  controverted,  that  its  recitals 
are  true,  see  74  C.  409,  411,  16  P.  226. 

As  to  no  evidence  conclusive  or  unanswerable  unless  declared 
so  by  this  code,  see  post  §  1978. 

As  to  real  property,  lease  accepted,  agreement  as  to  applica- 
tion, possession  under  lease  conclusive,  see  Kerr's  Cyc.  C.  C. 
81948  note  pars.  39,   40;  72  C.  307,  310.  13  P.  866. 

As  to  standing  by,  see  Kerr's  Cyc.  C.  C.  {  1709  and  note. 

As  to  tax-deed  conclusive  evidence  of  proceedings  from  assess- 
ment to  execution  of  deed,  see  Kerr's  Cyc.  C.  C.  §  3787  and 
note  pars.  1-8. 

As  to  tenant  denying  landlord's  title,  see  Kerr's  Cyc.  C.  C 
I  1948  and  note  pars.   13-53. 

As  to  title,  knowledge  of  one's  own.  conclusive,  see  Kerr*s 
Cyc.  C.  C.  i  1575  note  par.  9. 

As  to  water-right,  acquiescence  of  owner,  new  rights 
accrued,  see  Kerr's  Cyc.  C.  C.  8  1006  note  par.  70. 

As  to  water-right  adverse  enjoyment  five  years,  grant  pre- 
sumed, see  Kerr's  Cyc.  C.  C.  8  1007  note  par.  65. 

As  to  wilful  deceit,  see  Kerr's  Cyc.  C.  C.  8  1709  and  note. 
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§  IMS.  ALL  OTHBB  PRESUMPTIONS  HAT  BE  CONTBO- 
YBBTED.  All  other  presumptions  are  satlBfactory,  if  un- 
contradicted. They  are  denominated  dispatable  presumptions, 
and  may  be  controverted  by  other  evidence.  The  following 
are  of  that  bind: 

1.  That  a  personals  innocent  of  crime  or  wrong; 

2.  That  an  unlawful  act  was  done  with  an  unlawful  intent; 

3.  That  a  person  intends  the  ordinary  consequence  of  his 
voluntary  act; 

4.  That  a  person  takes  ordinary  care  of  his  own  concerns; 

5.  That  evidence  wilfully  suppressed  would  be  adverse  if 
produced; 

6.  That  higher  evidence  would  be  adverse  from  inferior 
being  produced; 

7.  That  money  paid  by  one  to  another  was  due  to  the  latter; 

8.  That  a  thing  delivered  by  one  to  another  belonged  to  the 
latter; 

9.  That  an  obligation  delivered  up  to  the  debtor  has  been 
paid; 

10.  That  former  rent  or  Instalments  have  been  paid  when  a 
receipt  for  later  is  produced; 

11.  That  things  which  a  person  possesses  are  owned  by 
bim; 

12.  That  a  person  is  the  owner  of  property  from  exercising 
acts  of  ownership  over  it,  or  from  common  reputation  of  his 
ownership; 

13.  That  a  person  in  possession  of  an  order  on  himself  for 
the  payment  of  money,  or  the  delivery  of  a  thing,  has  paid 
the  money  or  delivered  the  thing  accordingly; 

14.  That  a  person  acting  in  a  public  office  was  regularly 
appointed  to  it; 

15.  That  official  duty  has  been  regularly  performed; 

16.  That  a  court  or  judge,  acting  as  such,  whether  in  this 
state  or  any  other  state  or  country,  was  acting  in  the  lawful 
excercise  of  his  Jurisdiction; 

17.  That  a  judicial  record,  when  not  conclusive  does  still 
correctly  determine  or  set  forth  the  rights  of  the  parties; 

18.  That  all  matters  within  an  issue  were  laid  before  the 
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Jury  and  passed  upon  by  thfim;  and  in  like  manner,  that  all 
matters  within  a  submission  to  arbitration  were  laid  before 
tile  arbitrators  and  passed  upon  by  them; 

19.  That  private  transactions  have  been  fair  and  regular; 

20.  That  the  ordinary  course  of  business  has  been  followed; 

21.  That  a  promissory  note  or  bill  of  exchange  was  given 
or  indorsed  for  a  sufficient  consideration; 

22.  That  an  indorsement  of  a  negotiable  promissory  note 
Or  bill  of  exchange  was  made  at  the  time  and  place  of  making 
the  note  or  bill; 

23.  That  a  writing  is  truly  dated; 

24.  That  a  letter  duly  directed  and  mailed  was  received  in 
the  regular  course  of  the  mail; 

25.  Identity  of  person  from  identity  of  name; 

26.  That  a  person  not  heard  from  in  seven  years  is  dead; 

27.  That  acquiescence  followed  from  a  belief  that  the  thing 
acquiesced  in  was  conformable  to  the  right  or  fact; 

28.  That  things  have  happened  according  to  the  ordinary 
course  of  nature  and  the  ordinary  habits  of  life; 

29.  That  persons  acting  as  copartners  have  entered  Into 
contract  of  copartnership; 

30.  That  a  man  and  woman  deporting  themselves  as  hus- 
band and  wife  have  entered  into  a  lawful  contract  of  marriage; 

31.  That  a  child  born  in  lawful  wedlock,  there  being  no 
divorce  from  bed  and  board,  is  legitimate; 

32.  That  a  thing  once  proved  to  exist  continues  as  long  as 
is  usual  with  things  of  that  nature; 

33.  That  the  law  has  been  obeyed; 

34.  That  a  document  or  writing  more  than  thirty  years  old 
is  genuine,  when  the  same  has  been  since  generally  acted 
upon  as  genuine,  by  persons  having  an  interest  in  the  ques- 
tion, and  its  custody  has  been  satisfactorily  explained; 

35.  That  a  printed  and  published  book,  purporting  to  be 
printed  or  published  by  public  authority,  was  so  printed  or 
published ; 

36.  That  a  printed  and  published  book,  purporting  to  con- 
tain reports  of  cases  adjudged  in  the  tribunals  of  the  state 
or  country  where  the  book  is  published,  contains  correct 
reports  of  such  cases; 
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37.  That  a  trustee  or  other  person,  whose  daty  it  was  to 
convey  real  property  to  a  particular  person  has  actually  con- 
veyed to  him,  when  such  presumption  is  necessary  to  perfect 
the  title  of  such  person  or  his  successor  in  interest; 

38.  The  uninterrupted  use  by  the  public  of  land  for  a  burial 
ground,  for  five  years,  with  the  consent  of  the  owner,  and 
without  a  reservation  of  his  rights,  is  presmnptive  evidence 
of  his  attention  to  dedicate  It  to  the  public  for  that  purpose; 

39.  That  there  was  a  good  and  sufficient  consideration  for 
a  written  contract; 

40.  When  two  persons  perish  in  the  same  calamity,  such 
as  a  wreck,  a  battle,  or  a  conflagration,  and  it  is  not  shown 
who  died  first,  and  there  are  no  particular  circumstances 
from  which  it  can  be  inferred,  snniTOrshlp  Is  presumed  from 
the  probabilities  resulting  from  the  strength,  age,  and  sex, 
according  to  the  following  rules: 

First. — If  both  of  those  who  have  perished  were  under  the 
age  of  fifteen  years,  the  older  is  presumed  to  have  survived; 

Second. — If  both  were  above  the  age  of  sixty,  the  younger 
is  presumed  to  have  survived; 

Third. — If  one  be  under  fifteen  and  the  other  above  sixty, 
the  former  is  presumed  to  have  survived; 

Fourth. — If  both  be  over  fifteen  and  under  sixty,  and  the 
sexes  be  different,  the  male  is  presumed  to  have  survived:  if 
the  sexes  be  the  same,  then  the  older; 

Fifth. — If  one  be  under  fifteen,  or  over  sixty,  and  the  other 
between  those  ages,  the  latter  is  presumed  to  have  survived. 

Hlfftoryi  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion. Act  March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  249,  art 
held  unconstitutional,  see  history,  |  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  160  pars,  annotation. 

58  C.  29.  30  (suhd.  14  applied);  56  C.  588,  589  (suhd.  15  applied): 

60  C.  414,  419  (subd.  82  applied);  61  C.  181.  132  (suhd.  18  appllf»d); 

61  C.  540,  543  (subd.  25  applied);  65  C.  50.  54,  2  P.  741.  744 
/subd.  40  par.  4  applied);  67  C.  182,  184.  7  P.  488  fsubd.  14  con- 
strued); 68  C.  481,  484.  9  P.  666,  668  (subd.  15  appllod):  69  C. 
199,  202,  10  P.  479,  480  (subd.  11,  12  applied);  69  C.  255,  418,  10  P. 
674  (subd.  32  applied);  71  C.  21,  24,  11  P.  808.  809  (subd.  15 
applied);  71  C.  115.  121,  11  P.  860,  868  (subd.  32  applied);  71 
C.    206,   208,    12   P.    53    (subd.    15   applied);    71    C.   263,    267,    12    P. 
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71,  73  (Bubd.  26  applied);  14  P.  848.  84$  (subd.  15  applied);  16 
P.  226.  227  (mlscitod  for  §1962  subd.  2);  75  C.  98.  100,  16  P. 
544,  545  (subd.  25  applied);  75  C.  240,  244.  7  A.  S.  151.  155.  17 
P.  19S.  194  (subd.  25  applied);  75  C.  448.  451.  17  P.  241.  245 
(subd.  15  applied):  76  C.  149.  152.  18  P.  168.  169  (subd.  15 
(applied);  76  C.  294,  297,  18  P.  407.  409  (subd.  15  applied);  76 
C,  649,  652,  18  P.  855,  856  (subd.  40  applied);  77  C.  45.  47.  IS 
P.  869,  870  (subd.  14  applied);  78  C.  296,  299,  20  P.  680.  681 
(subd.  15  applied);  21  P.  726,  727  (subd.  12  applied):  79  C.  304. 
310.  21  P.  759,  761  (subd.  32  applied);  79  C.  501.  503.  21  P.  970, 
971  (subd.  15  applied):  79  C.  565,  566,  21  P.  959,  960  (subd.  9 
applied);  81  C.  231.  233,  22  P.  664  (subds.  1,  15.  20.  28,  33 
(applied);  81  C.  303,  325.  22  P.  665,  672  (subd.  32  applied):  81 
C.  898.  406.  22  P.  871,  878  (subd.  32  applied):  82  C.  427.  453.  23 
P.  276,  7  L..  799  (subd.  80  applied);  82  C.  613.  616,  23  P.  187. 
188  (subd.  15  applied):  83  C.  163,  166.  23  P.  374.  375  (subds. 
11,  12  applied):  83  C.  380,  382,  23  P.  421,  422  (subd.  2  applied): 

88  C.  447,  449,  23  P.  530  (aubd.  15  applied):  85  C.  58.  61.  24 
P.  611.  612  (subd.  19  applied);  85  C.  488,  502,  24  P.  930.  98S 
(subd.  32  applied):  86  C.  144,  147,  24  P.  860.  861  (subd.  2  ap- 
plied); 87  C.  40,  48,  24  P.  600,  601,  25  P.  249  (suM.  15  applied): 

89  C.  286,  295,  26  P.  873,  876,  13  L.  576  (subd.  3  applied):  96 
C.  106,  110.  30  P.  1022.  1023  (cited):  76  C.  294.  297,  18  P.  407 
(subd.  28  applied);  97  C.  171.  177,  81  P.  938.  985  (subds.  14. 
16  applied):  97  C.  694,  597,  32  P.  644,  646  (subd.  15  applied): 
98  C.  628,  632,  33  P.  731,  732  (subd.  18  applied);  98  C.  658.  660. 
33  P.  750,  751  (subd.  32  applied);  99  C.  57,  73,  33  P.  786.  791 
(subd.  24  applied):  99  C.  86S,  372,  33  P.  916.  919  (subd.  12 
cited);  100  C.  316,  321.  34  P.  711  (subd.  15  applied);  105  C\ 
60,  65,  38  P.  519  (subd.  15  applied);  106  C.  514.  529.  39  P.  922 
(subds.  9,  20  applied):  106  C.  651,  655,  40  P.  8  (subds.  8.  11. 
21,  22  (applied);  107  C.  177,  186,  40  P.  231  (subd.  15  applied): 
108  C.  538,  542,  41  P.  401  (subds.  14.  16  applied):  109  C.  682. 
691,  84  P.  98  (subd.  16  applied);  111  C.  46,  49,  43  P.  392  (subd. 
15  applied);  111  C  261,  267,  15  A.  S.  180,  43  P.  756,  31  L.  411 
(subd.  1  applied);  112  C.  369,  371.  63  A.  S.  220,  42  P.  301.  44 
P.  723  (subd.  24  applied);  113  C.  403,  404.  54  A.  S.  357,  361, 
45  P.  708,  33  L.  874  (subd.  25  applied):  117  C.  695,  702,  49  P. 
1043  (subd.  15  applied);  119  C.  54.  56,  50  P.  1070  (subd.  82 
applied);  119  C.  364,  368.  51  P.  549.  955  (subd.  25  applied*; 
119  G.  463,  467,  51  P.  704  (subd.  8  applied).  52  P.  1074.  1075, 
1076;  121  C.  194,  197,  53  P.  563  (subd.  15  applied);  122  C.  204. 
206,  54  P.  742  (subd.  16  applied);  122  C.  486.  493,  499.  55  P. 
581,  582.  584  (subd.  6  applied);  123  C.  625,  631.  56  P.  776  (subd. 
33  applied);  125  C.  618,  621,  58  P.  205  (subd.  9  applied):  1:26 
C.  43.  49,  58  P.  320,  46  L.  832  (subd.  2U  applied);  126  C.  553.  5li5. 
58  P.  1045  (subd.  15  applied),  59  P.  211,  212;  128  C.  394.  398.  6o 
P.  979  (subd.  16  applied);  128  C.  652,  655.  61  P.  670  (subd.  25 
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applied);  128  C.  627,  681,  61  P.  371  (eubd.  32  applied):  129 
C.  20,  24.  61  P.  477  (subd.  24  applied);  129  C.  325,  328,  61  P. 
1076  (subd.  15  applied);  129  C.  384.  389,  62  P.  64  («ubd.  39 
applied):  180  C  27,  39,  62  P.  386,  390  (subd.  15  applied);  130 
C.  342,  344  (erroneously  cited  as  I  963),  correct  citation.  62 
P.  561,  562;  130  C.  352.  356,  357.  62  P.  555  (subds.  5,  6  applied); 
132  C.  75.  76,  64  P.  117  (subd.  24  applied);  ia2  C.  209,  212,  64 
P.  258  (subd.  32  applied);  132  C.  502,  506,  60  P.  863.  64  P. 
894  (subd.  16  applied):  133  C.  237,  241,  65  P.  565  (subds.  5.  6 
referred  to);  188  C.  887,  389,  390,  65  P.  877  (subds.  15,  16 
appUed):  134  C  207,  211,  66  P.  262  (subds.  1.  15  applied);  134 
C.  441,  443.  66  P.  587  (subds.  1,  3  applied);  134  C.  482.  488,  66 
P.  734  (subd.  4  cited);  134  C.  613,  615,  66  P.  959  (subd.  1 
applied);  135  C.  178,  180,  67  P.  786  (subd.  15  applied);  135  C. 
226.  231.  67  P.  142  (subd.  15  cited);  136  C.  241,  244,  68  P.  705 
(subd.  15  applied);  136  C.  403,  406,  69  P.  88,  89  (subd.  15 
applied):  137  C.  28,  35,  92  A.  S.  69.  69  P.  622,  907  (subd.  19 
applied);  137  C.  222,  223,  69  P.  1041  (subd.  1  applied):  137  C. 
280,  283,  70  P.  169  (cited);  138  C.  285,  289,  71  P.  348  (subd.  20 
applied);  138  C.  223,  227,  71  P.  337  (subd.  15  cited);  139  C.  384. 
389.  73  P.  851  (subd.  34  applied);  139  C.  521,  525,  73  P.  429 
(subds.  4,  11,  12,  28  applied):  139  C.  542,  558,  73  P.  436  (subd. 
14  applied):  140  C.  397,  399,  73  P.  1059  (subd.  6  applied);  140 
C.  546,  546,  74  P.  21  (subd.  21  applied):  141  C.  56,  60,  74  P. 
433  (subd.  5  cited);  142  C.  69,  69,  75  P.  649  (subds.  4.  19,  20.  28 
applied):  142  C.  125,  132,  75  P.  672  (subd.  4  applied);  142  C.  447. 
450,  76  P.  42  (subd.  15  applied):  143  C.  164,  167,  168.  76  P.  ^79 
(subds.  5.  6.  32  applied);  143  C.  275,  278,  76  P.  1036  (subd. 
16  applied):  77  P.  402  (subds.  15,  17  applied):  144  C.  698.  701. 
78  P.  277  (subd.  11  cited):  144  C.  705.  707,  78  P.  266  (subds.  1. 
19,  28  applied):  145  C.  468,  470.  78  P.  961  (subd.  15  applied): 
146  C.  119,  121,  79  P.  846  (subds.  20.  28,  32  applied):  150  C. 
99.  104,  88  P.  267  (subd.  30 — presumption  that  husband  is  able 
to  support  his  wife);  150  C.  440,  450,  89  P.  102  (subds.  20,  28 
applied — no  presumption  that  smelting'  and  reflnlnpr  works 
are  run  at  ni^ht);  1  C.  A.  50,  52,  81  P.  758  (subd.  11  applied); 
2  C.  A.  24,  26,  82  P.  1122  (subds.  15-20  cited);  2  C.  A.  122,  132. 
83  P.  62  (subds.  1,  19,  20,  33,  89  cited);  3  C.  A.  44.  46.  84  P. 
214  (subd.  15  applied):  3  C.  A.  221,  224.  84  P.  843  (construed 
as  to  presumption  provided  for);  3  C.  A.  561,  570.  86  P.  820 
(subd.  3  referred  to);  3  C.  A.  597.  599,  86  P.  812  (subd.  15 
applied):  3  C.  A.  741,  744.  86  P.  1108  (subd.  32  applied):  5  C. 
A.  329,  884,  90  P.  471  (presumption  is  that  one  intends  ordinary 
consequences  of  his  acts  regardless  of  original  intont);  5  C.  A. 
427,  432,  90  P.  561  (subd.  15  construed  and  applied):  6  C.  A. 
163,  166,  91  P.  677  (subd.  21  applied  to  not«M :  7  C.  A.  547.  r,48. 
94  P.  867  (identity  of  person  is  presumed  from  Identity  of  name. 
but  such   presumption   is  disputable). 
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As  to  affidavits  and  copies  of  entries  by  county  dork  in 
partnership  proceedlngrs,  being*  prima  facie  evidence,  see  Kerr's 
Cyc.  C.  C.  II  2471,  2485  and  notes. 

As  to  affidavits  of  publication  on  sale  of  stock  for  delinquent 
assessments  belngf  prima  facie  evidence,  see  Kerr's  Cyc.  C.  C. 
I  848  and  note. 

As  to  affidavit  of  secretary,  or  auctioneer,  of  publication  of 
notice  of  sale  of  stock  for  delinquent  assessments  belngp  prima 
facie  evidence  of  time  and  place  of  sale,  etc.,  see  Kerr's  Cyc. 
C.  C.  I  348  and  note. 

As  to  burden  of  proof  to  invalidate  sufficient  consideration, 
see  Kerr's  Cyc.  C.  C.  I  1615  and  note. 

As  to  certificate  of  flre  department  being  prima  facie  e\*l- 
dence  of  facts  stated  therein,  e.  gr.  exemptions,  active  mem- 
bership, etc.,  see  Kerr's  Pocket  Pol.  C.  I  3841. 

As  to  certified  copies  of  entries  of  county  clerk  of  names  of 
partnership,  transacting  business  under  fictitious  names,  and 
affidavits  of  publication,  presumptive  evidence  of  facts  therein 
stated,  see  Kerr's  Cyc.  C.  C.  ||  2471,  2485  and  notes. 

As  to  certified  copy  of  conveyance  of  executor  according  t'» 
decree  in  probate,  prima  facie  evidence,  see  Kerr's  Cyc.  C.  C 
I\  §  1601  and  note. 

As  to  effect  of  judgment  upon  rights  in  various  cases,  sec 
Kerr's  Cyc.  C.  C.  P.  |  1908  and  note. 

As  to  evidence  to  identify  person,  see  6  L.  33. 

As  to  inference  from  usual  propensities  or  passions  of  men. 
see  Kerr's  Cyc.  C.  C.  P.  I  1960  and  note. 

As  to  legitimacy  of  children  born  In  wedlock,  see  Korr'ss 
Cyc.  C.  C.  S  193  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  not<? 
S  1823,  ante. 

As  to  order  in  probate  for  disclosure  of  property  of  estate.' 
prima  facie  evidence  of  right  of  executor  or  administrator,  see 
Kerr's  Cyc.  C.  C.  P.  {1460  and  note. 

As  to  presumption  as  to  consideration  for  a  note  or  bill,  sec 
Kerr's  Cyc,  C.  C.  1 1614  and  note. 

Same— Burden  of  showing  want  of  or  insufficient  considera- 
tion on  party  seeking  to  avoid. — See  Kerr's  Cyc.  C.  C.  {  1615  and 
note. 

As  to  presumption  as  to  legitimacy,  see  Kerr's  Cyc.  C.  C  §  193 
and  note. 

As  to  presumption  as  to  proceedings  of  courts,  see  Kerr'.«. 
Cyc.  C.  C.  P.  I  1908  and  note. 

As  to  presumption  of  continuance  of  insane  delusions.  s»ee  i* 
A.  S.  106-108. 

As  to  presumption  of  death  arising  from  absence  of  husband, 
see  64  A.  S.  868. 
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As  to  presumption  of  grenuineness  of  ancient  deeds,  see  9 
A.  S.  302. 

Ab  to  presumption  of  innocence  in  habeas  corpus  proceed- 
\ng,  see  22  L.  678. 

As  to  presumption  of  legritimacy  of  children,  see  12  A.  S.  101. 

As  to  presumption  of  marrlagre,  see  2  A.  S.  717. 

As  to  protest  of  notary  public  as  prima  facie,  see  Kerr's  Cyc. 
Pol.  C  I  795  and  note. 

As  to  presumption  on  order  of  probate  court  for  disclosure 
of  property  of  estate,  see  Kerr's  Cyc.  C.  C.  P.  {  1460  and  note. 

As  to  presumption,  ordinary  course  of  business  followed,  see 
Kerr's  Cyc.  C.  C.  P.  9  1960  and  note. 

As  to  presumption  respecting:  conveyances  by  executor,  et(!., 
see  Kerr's  Cyc.  0.  C.  P.  {1601  and  note. 

As  to  prima  facie  evidence,  definition,  see  Kerr's  Cyc.  C.  C. 
P.  S  1833  and  note. 

As  to  proof  of  foreign  laws,  see  4  L.  41;  25  L.  449. 

As  to  rebuttable  presumptions,  see  36  A.  S.  682,  683. 

As  to  record  and  certificates  of  exemption  of  secretary  of 
fire  department  beingr  prima  facie  evidence  of  facts,  see  Kenr*« 
Pocket  Pol.  G.  I  3341. 

As  to  report  of  official  reporter,  transcribing*  certificate,  prima 
facie  evidence,  see  Kerr's  Cyc.  C.  C.  P.  S  273  and  note. 

As  to  surveys  and  maps  of  boundary  lines  made  and  approved, 
prima  facie  evidence  of  the  establishment  of  such  lines,  see 
Kerr's  Cyc.  Pol.  C.  t  973  and  note. 

As  to  transcript  of  shorthand  notes  being  prima  facie  evi- 
dence, see  Kerr's  Cyc.  C.  C.  P.  i  278  and  note. 

As  to  validity  of  statutes  creating  presumptions,  see  3G  A.  S. 
682,  689. 

As  to  written  instrument  importing  consideration,  see  Kerr's 
Cyc.  C.  C.  §  1614  and  note. 

Same — Burden  of  showing  want  of  or  insuflliclent  considera- 
tion on  party  seeking  to  invalidate  or  avoid  It. — See  Kerr's  Cye. 
O.  C.  I  1615  and  note. 

As  to  written  instrument  presumptive  evidence  of  considera- 
tion, see  Kerr's  Cyc.  C.  C.  S1614  and  note. 
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CHAPTER  VI. 

INDISPENSABLE   BVIDBNCB. 

S  1967.     Indispensable   evidence,    what. 

i!  1968.     To  prove  perjury  and  treason,   more  than  one   witness 

required. 
If  1969.     Will   to  be  in  writlnsr. 
81970.     Will,  how  revoked. 

g  1971.     Transfer  of  real  property  to  be  in  writing. 
S  1972.     Last  section  not  to  extend  to  certain  cases. 
a  1973.  •  Agreements  not  in  writing,  when  Invalid, 
g  1974.     Representation  of  credit  by  writing. 

§1967.    INDISPENSABLE    ETIDENCE,   WHAT.    The    law 

makes  certain  evidence  necessary  to  the  validity  of  particular 
acts,  or  the  proof  of  particular  facts^ 

nimtowyt    Enacted  March  11.  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

114  C.  42,  46,  45  P.  1000  (applied):  128  C.  57,  66,  60  P.  527 
(applied). 

As  to  many  miscellaneous  matters  of  evidence,  8<*e  note 
§  1823,  ante. 

As  to  proof  of  perjury  and  treason  by  more  than  one  witness, 
see  Kerr's  Cyc.  C.  C.  P.  {  1968  and  note. 

As  to  proof  of  provisions  of  lost  or  destroyed  will  by  at  least 
two  credible  witnesses,  see  ante  {  1339. 

11968.  TO  FBOYE  PEBJUBT  AND  TBEASON,  MOSS 
THAN  ONE  WITNESS  BEQUIBED.  Perjury  and  treason 
must  be  proved  by  testimony  of  more  than  one  wltnesa.  Trea- 
son by  the  testimony  of  two  witnesses  to  the  same  overt  act: 
and  perjury  by  the  testimony  of  two  witnesses,  or  one  wit- 
ness and  corroborating  circumstances. 

HlMtoryi  Enacted  March  11,  1872;  amended  by  Code  Commisi- 
sion,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  251,  act 
held  unconstitutional,  see  history,  {  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 

103  C.  631,  37  P.  529  (construed);  104  C.  415.  417.  38  P.  SS 
(applied);  118  C.  50,  51,  52,  53,  54,  50  P.  18  (construed):  131  O. 
240,  257,  260,   63  P.   351,  352    (construed);   139  C.  600,  601,  603.    75 
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P.  433  (applied);  144  G.  284,  286,  77  P.  950  (applied);  146  C.  114. 
117,  79  P.  848  (construed);  3  C.  A.  68,  69,  84  P.  462  (applied). 

As  to  definition  of  oath,  see  Kerr's  Cyc.  C.  C.  P.  5  17  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
i  1823,  ante. 

As  to  necessity  for  two  witnesses  for  probate  of  lost  will,  see 
Kerr's  Cyc.  C.  C.  P.  |  1339  and  note. 

As  to  offense  of  perjury,  see  Kerr's  Cyc.  Pen.  C.  |  118  and 
note  pars.   1*58,  and  §i  118a-125  and  notes. 

ilt6».  WILL  90  BB  IK  WBITIN€k  ▲  last  will  aad  testa- 
meat,  ezeept  a  nuncupative  will,  Ib  invalid,  unless  it  be  In 
writing  and  executed  with  such  formalities  as  are  required 
by  law.  When,  therefore,  such  a  will  i»  to  be  shewn,  the 
liistrumeAt  itselX-  must  be  produced*  or  secondary  evidence  of 
its  contents  be  given. 

lUttory:  Btiacted  March  11,  1872;  amended  March  24,  1874, 
Ck>d6  AmdtB,  1873-4,  p.  388. 

As  to  children  unprovided  for  in  wills,  see  Kerr*Pi  P<»cket  C.  O. 
H  1306-1308. 

As  to  execution  of  wills,  see  Kerr's  Cyc.  C.  C.  SS  1270-1291  and 
notes. 

As  to  general  provisions  relating:  to  wills,  see  Kerr's  Cyc.  C.  C. 
§1  1357-1377  and  notes. 

As  to  holographic  will,  see  Kerr's  Cyc.  C.  C.  §  1277  and  note 
pars.  1-68. 

As  to  interpretation  of  wills,  see  Kerr's  Cyc.  C.  C  SS  1317-1351 
and  notes. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
S  1823.  ante. 

As  to  probate  of  foreign  wills,  see  Kerr's  Cyc.  C.  C.  P.  U  1322- 
1324  and  notes. 

As  to  probate  of  lost  or  destroyed  will,  see  Kerr's  Cyc.  C.  C. 
P.  IS  1338,  1340  and  notes. 

As  to  probate  of  will,  see  Kerr's  Cyc.  C.  C.  P.  81  12^8-1309. 
1322,  1388,  1344  and  notes. 

As  to  probate  of  will,  when  conclusive,  see  Kerr's  Cyc.  G.  C. 
P.  I  1333  and  note. 

As  to  two  witnesses  for  probate  of  lost  will,  see  Kerr's  Cyc. 
C.  C.  P.  i  1339  and  note. 

§  1970.  WILL,  HOW  BETOKED.  A  written  will  cannot  be 
revoked  or  altered  otherwiee  than  as  provided  in  the  Civil 
Code. 
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History  I  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  388. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

50  C.  595,  601  (compared  and  construed  with  §  1292  C.  C);  51 
C.  116,  117  (applied);  107  C.  1,  5,  40  P.  15,  28  L.  414  (construed). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
{  1823,  ante. 

As  to  revocation  or  alteration  of  will,  see  Kerr's  Cyc.  C.  C. 
il  1292-1306  and  notes;  and  28  A.  S.  344-362. 

S197L  TBANSFEB  OF  REAL  PBOPEETY  TO  BB  IK 
WRITING.  No  estate  or  interest  In  real  property,  other  than 
for  leases  for  a  term  not  exceeding  one  year,  nor  any  trust 
or  power  over  or  oonoemlng  it,  or  in  any  manner  relating 
tliereto,  can  be  created,  granted,  assigned,  surrendered,  or  de- 
clared, otherwise  than  by  operation  of  law,  or  a  conveyance 
or  other  instrument  in  writing,  subscribed  by  the  iiarty 
creating,  granting,  assigning,  surrendering,  or  declaring  the 
same,  or  by  his  lawful  agent  thereunto  authorized  by  writing. 

Htotoryt  Enacted  March  11,  1872;  repealed  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  251,  act 
held  unconstitutional,  see  history,  |  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

5  P.  101  (applied  to  agreement  to  create  lien  on  real  estate) : 
64  C.  24,  26,  28  P.  107  (cited);  70  C.  296,  317,  11  P.  820.  829  (con- 
strued): 76  C.  469,  471,  18  P.  429,  430  (applied);  78  C.  529.  534. 
21  P.  179,  181  (cited);  80  C.  514,  518,  22  P.  294.  295  (construed): 
81  C.  205,  206,  207,  22  P.  560,  651  (cited);  91  a  391,  398,  27  P.  772, 
774  (cited);  122  C.  426.  427,  55  P.  143  (cited);  132  C.  320,  322.  64 
P.  410  (construed);  141  C.  221,  228,  74  Pac.  Rep.  754  (cited): 
144  C.  698,  702,  78  P.  277  (applied);  144  C.  776,  782.  78  P.  264 
(referred  to);  4  C.  A.  109,  112,  87  P.  256  (cited);  4  C.  A.  276, 
283.  87  P.  553   (applied). 

As  to  agreement  for  lease  or  sale  of  real  property,  see  Kerr's 
Cyc.  C.  C.  P.  1 1973  8ubd.  5  and  note. 

As  to  agreement  in  writing,  when  invalid,  see  Kerr's  Cyc.  C. 
C.  P.  §  1973  and  note. 

As  to  construction  of  this  section,  see  post  1 1974. 

As  to  contract  for  exchange  of  land,  see  6  Lh  245. 

As  to  contract  to  transfer  Interest  in  realty,  see  3  L.  337. 

As  to  creation  of  trust  in  real  property,  see  Kerr's  Cyc.  C^  C. 
I  852  and  note  pars.  1-411. 

As  to  grant  of  real  estate,  see  Kerr's  Cyc.  C.  C.  iS  1053-106i> 
and  notes. 
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Ab  to  many  miflcellaneous  matters  of  evidence,  see  note 
1 1823,  ante. 

As  to  mode  of  transfer,  see  Kerr's  Cyc.  C  C.  H  1052-1060  and 
notea 

As  to  requisites  of  transfer  of  certain  estates,  sec  Kerr's  Cyc. 
C.  C.  §  1091  and  note  pars.  1-26. 

As  to  restriction  upon  section,  see  post  f  1972. 

As  to  transfer  of  real  property,  see  Kerr's  Cyc.  C.  C.  SS  1091- 
1096  and  notes. 

As  to  trust  in  relation  to  real  property,  how  created,  see 
Kerr's  Cyc.  C  C.  {  8S2  and  note. 

Ab  to  undelivered  deed  as  memorandum  to  satisfy  statute  of 
frauds,  see  22  L.  273. 

1 1978.  LAST  SECTIOK  NOT  TO  EXTEHD  TO  CEBTAIV 
CASES.  The  preceding  section  must  not  be  construed  to 
affect  the  power  of  a  testator  in  the  disposition  of  his  real 
property  by  a  last  will  and  testament,  nor  to  prevent  any 
trust  from  arising  or  being  extinguished  by  implication 
or  operation  of  law»  nor  to  abridge  the  power  of  any  court 
to  compel  the  specific  performance  of  an  agreement,  in  case 
of  part  performance  thereof. 

History  I  Bnacted  March  11,  1872;  repealed  by  Code  Commis- 
sion.  Act  March   8,   1901,   Stats,  and  Amdts.   1900-1,  p.   251,  act 

held  unconstitutional,  see  history,  |  6  ante. 

• 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

64  C  24.  26.  28  P.  107  (cited);  65  C.  508,  509,  4  P.  511  fappllod); 
78  C.  529,  584,  21  P.  179  (cited):  121  C.  42,  44,  63  P.  642  (con- 
strued). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
I  1823,  ante. 

As  to  specific  performance  of  obligations,  see  Kerr's  Cyc.  O.  C. 
if  8384  et  seq.  and  notes. 

S1978.  A6BEEHEKTS  NOT  IN  WRITING,  WHEN  IN- 
TALID.  In  the  following  cases  the  agreement  la  inTalid,  un- 
less the  same  or  some  note  or  memorandum  thereof  be  in 
writing,  and  subscribed  by  the  party  charged,  or  by  his  agent. 
Bridence.  therefore,  of  the  agreement,  cannot  be  recelred 
without  the  writing  or  secondary  evidence  of  its  contents: 

1.  An  agreement  that  hj  its  terms  is  not  to  be  performed 
witUn  a  year  from  the  making  thereof; 
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2.  A  special  piroinite  to  answer  fer  tlie  ^ebt,  delaalty  or  Mis- 
carriage of  anotlier,  except  in  the  cases  provided  for  in  sec- 
tion twenty-seven  hundred  and  ninety-four  of  the  Civil  Code; 

3.  An  agreemeiKt  made  apon  conslderatlsii  4»f  sianiage  other 
than  a  mutual  promise  to  marry; 

4.  An  agreement  for  tiie  sale  of  goods,  chattels,  or  things 
in  action,  at  a  price  not  less  than  two  hundred  doUara,  un- 
less the  buyer  accepts  or  receives  part  of  «u(A  goods  and 
chattels  or  the  evidences,  or  some  of  them,  of  such  thines 
in  action,  or  pays  at  the  time  some  part  of  the  purchase 
money;  but  when  a  sale  is  made  at  auction,  an  entry  by  the 
auctioneer  in  bis  sale-booic,  at  the  time  -oX  Um  sale,  of  the 
kind  of  property  sold,  the  terms  of  the  sale,  the  price,  and 
the  names  of  the.  purchaser  and  person  on  whose  account 
the  sale  is  made,  is  a  sufBlcient  memorandum. 

5.  An  agreement  for  the  leasing  for  a  longer  period  tlian 
one  year,  or  for  the  sale  of  real  property,  or  of  an  interest 
therein;  and  such  agreement,  if  made  by  an  agent  of  the 
party  sought  to  be  charged,  is  invalid,  unless  the  authority 
of  the  agent  is  in  writing,  subscribed  by  the  party  sought 

to  be  charged; 

6.  An  agreement  anthorlzing  or  employing  an  ngent  or 
broker  to  purchase  or  sell  real  estate  for  compensation  or 
a  commission; 

7.  An  agreement  whieii  by  Its  terms  is  not  to  1»e  performai 
daring  the  lifetime  of  the  promisor,  or  an  agreement  to  deTise 
or  bequeath  any  property,  or  to  make  any  provision  for  any 
person  by  will. 

HlMtoryi  Enacted  March  11,  1872;  repealed  by  Code  Commis- 
sion, Act  March  8,  1901.  Stats,  and  Amdta.  1900-1, 4>-  251.  act  held 
unconstitutional,  see  history,  {^5  ante;  amended  March  18.  1907. 
Stats,  and  Amdts.  1907,  p.  563,  Kerr's  Stats,  and  Amdts.  ia06-7. 
p.  514.     la  eCect  Immediately. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 
.  64  C.  24,  26,  28  P.  107  (cited);  72  C.  188.  144,  18  P.  SI  5,  SS* 
(applied);  77  C.  279,  282,  19  P.  499,  BOO  (cited):  78  C.  62a,  S54, 
21  P.  179.  181  (cited);  81  C.  205,  207.  22  P.  550,  551  (clted>  ;  »!  <^ 
391,  398.  27  P.  772,  774  (cited);  93  C.  493,  495, '29  P.  119  (applK>d>: 
38  P.  1115,  1116  (distinction — writing  to  satisfy  statute  of  frauds 
and  writing:  admissible  In  evidence  as  to  facts  of  sale);    105  C 
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614.  519»  46  A.  S.  87,  89  P.  200  (applied);  111  C.  281,  285.  43  P. 
899  (referred  to);  117  C.  42,  47,  48  P.  972  (applied);  121  C.  42, 
44,  63  P.  942  (cited);  140  C.  157,  159,  73  P.  840  (applied):  2  C.  A. 
13.  15,  82  P.  1121  (What  a^rr'eement,  as  to  payment  of  stumpagre 
chargres.  Is  not  within  statute);  2  G.  A.  451,  452.  83  P.  578  (pollic- 
itation not  within  statute  of  frauds);  4  C.  A.  109.  87  P.  255 
(cited);  6  C.  A.  152,  158,  91  P.  667  (oral  contract  to  will  real 
property  is  not,  on  its  face,  a  contract  to  convey  such  property 
— estoppel). 

As  to  agrreement  for  sale  of  goods,  see  Kerr's  Cyc.  C.  C.  S  1739 
and  note. 

Same — Auction  sale. — See  Kerr's  Cyc.  C.  C.  §  1798  and  note; 
also  Kenr'a  Pocket  PoL  €.1-3292. 

As  to  agrreement  reduced  to  writing  deemed  the  whole,  see 
•Kerr's  Cyc.  C.  C.  P.  |  1856  and  note. 

As  to  agreement  to  manufacture,  see  Kerr's  Cyc.  C.  C.  I  1740 
and  note. 

As  to  attachments  in  actions  upon  a  contract  not  secured  by 
any  mortgrage,  or  lien,  or  pledgre,  see  Kerr's  Cyc.  C.  C.  P.  I  537 
&nd  note. 

As  to  auctioneer's  memorandum  of  sale,  effect  of.  see  Kerr'n 
PocdKct  C«  C.  f  1798,  and  Kerr's  Pocket  Pol.  C.  {3292, 

As  to  construction  of  instruments,  see  Kerr's  Cyc.  C.  C.  P. 
§  1858  and  note. 

As  to  construction  of  langruagre  of  a  writinff,  see  Kerr's  Cyc. 
C.  C.  P.  H  1857-1866  and  notes. 

As  to  contract  for  partition  of  detached  tracts  of  land,  see 
lCerr'0  Cyc.  C.  C.  |  8384  and  note  par.  36. 

As  to  contract  to  manufacture  from  materials  furnished  by 
manufacturer,  see  ICerr's  Cyc.  C.  C.  S  1740  and  note. 

As  to  contract  to  sell  personal  property,  see  Kerr's  Cyc.  C.  C. 
i  1739  and  note. 

As  to  contracts,  how  to  be  interpreted,  see  Kerr's  Cyc.  C.  C. 
{1635  and  note. 

Aa  to  contracts,  nature  of.  manner  of  creating,  interpretation 
of,  or  lawful  extinction  of,  see  Kerr's  Cyc.  C.  C.  §S  1549-1701  and 
notes. 

As  to  contracts  not  in  writing  through  fraud,  see  Kerr'w 
Pocket  C.  C.  I  1623. 

As  to  contracts  not  to  be  performed  within  one  year,  see 
3  L.  339;  7  L.  784;  11  L.  621. 

As  to  conveyance  of  real  estate  by  executors  and  adminis- 
trators, In  certain  cases,  see  Kerr's  Cyc.  C.  C.  P.  H  1597-1607  and 
notes. 

As  to  decedent's  contract  to  purchase  land,  see  Kerr's  Cyc. 
C.   C.  P.  11 1565-1568  and  notes. 

As    to    defense    founded    on    written    instruments    set    out    in 
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answer,  its  execution  admitted,  unless  denied  by  plaintiff  under 
oath,  see  Kerr's  Cyc.  C.  C.  P.  S  448  and  note. 

As  to  engraflrement  to  answer  for  obligation  of  another  to  be 
in  writingr,  exception  to,  see  Kerr's  Cyc.  C.  C.  f  2794  and  note. 

As  to  extinction  of  written  contracts  by  cancellation,  see 
Kerr's  Pocket  C.  C.  1 1699. 

As  to  extinction  of  written  contract  by  unauthorized  altera- 
tion, see  Kerr's  Pocket  C.  C.  |  1700. 

As  to  guaranty  by  executor,  see  Kerr's  Cyc.  C.  C.  P.  f  1612  and 
note. 

As  to  guaranty  to  be  In  writingr,  see  Kerr's  Cyc.  C.  C.  IS  2793, 
2794  and  notes. 

As  to  interpretation  of  written  contracts,  intention  of  parties 
ascertained  from  writing  alone,  see  Kerr's  Cyc.  C.  C.  I  1639  and 
note. 

As  to  Joinder  of  action  to  recover  specific  real  property,  see 
Kerr's  Cyc.  C.  C.  P.  8  427  and  note. 

As  to  lease  for  more  than  one  year,  see  7  Li.  671. 

As  to  lease  to  commence  at  a  future  time,  see  10  "L.  726. 

As  to  limitation  of  actions  on  unwritten  contracts,  see  Kerr's 
Cyc.  C.  C.  P.  I  389  and  note. 

As  to  limitation  of  actions  on  written  contracts,  see  Kerr's 
Cyc.  C.  C.  P.  i  387  and  note. 

As  to  limitation  of  actions  on  written  contracts  executed  out 
of  the  state,  see  Kerr's  Cyc.  C.  C.  P.  |  839  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see '  note 
I  1823,  ante. 

As  to  memorandum  of  contract,  .see  2  L.  212;  11  L.  97.  143. 

As  to  obligation  arising  from  contract,  see  Kerr's  Cyc.  C  C. 
P.  8  26  and  note. 

As  to  offer  in  writing  equivalent  to  payment  and  fulfil Init^nt 
of  contract,  see  Kerr's  Cyc.  C.  C.  P.  |  2074  and  note. 

As  to  parol  evidence  to  explain  an  extrinsic  ambiguity,  or 
establish  fraud,  see  Kerr's  Cyc.  C.  C.  P.  i  1856  and  note. 

As  to  possibility  of  performance  within  a  year,  see  3  I^  339. 

As  to  preventing  by  fraud  contract  being  put  In  writing,  sst'«» 
Kerr's  Cyc.  C.  C.  8  1623  and  note. 

As  to  promise  as  affecting  guaranty  of  contract  of  a  person 
under  disability,  see  33  L.  259. 

As  to  promise  to  answer  for  debts  or  default  of  another,  see 
5  Lu  617. 

As  to  promise  of  executor  or  administrator  to  answer  dam- 
ages or  pay  debts  of  testator  or  intestate  to  be  in  writing,  see 
Kerr's  Cyc.  C.  C.  P.  8  1612  and  note. 

As  to  several  actions  brought  on  single  instrument  in  writing 
to  carry  costs  in  but  one,  see  Kerr's  Cyc.  C.  C.  P.  8  10_'3  anj 
note. 
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Ab  to  successive  actions  on  the  same  contract,  see  Kerr'.s  Cyc. 
C.  C.  P.  1 1047  and  note. 

As  to  what  contracts  must  be  In  writingr,  see  Kerr's  Cyc.  C.  C. 
i  1624  and  note. 

As  to  when  contract  In  writing-  takes  effect,  see  Kerr's  Cyc. 
C.  C.  1 1626  and  note. 

As  to  written  contracts,  how  modified,  see  Kerr's  Cyc.  C.  C. 
I  1698  and  note. 

As  to  written  words  controlling  those  printed  in  a  blank  form, 
see  Kerr's  Cyc.  C.  C.  P.  §  1862  and  note. 

That  written  contracts  supersede  all  negrotiations  or  stipu- 
lations, see  Kerr's  Cyc.  C.  C.  §  1625  and  note. 

U974.    BEPSESBNTinON   OF   CREDIT   BT   WBITIira 

No  eyidence  Is  admissible  to  charge  a  person  upon  a  repre- 
sentation as  to  the  credit  of  a  third  person,  unless  such  re- 
presentation, or  some  memorandum  thereof,  be  in  writing, 
and  either  subscribed  by  or  in  the  handwriting  of,  the  party 
to  be  charged. 

Hiflteryi  Enacted  March  11.  1872;  repealed  by  Code  Commis- 
sion. Act  March  8,  1901,  Stals.  and  Amdts.  1900-1,  p.  251,  act 
held  unconstitutional,  see  history,  {  5  ante. 


CHAPTB3R  VII. 

CONCLUSIVE   OR  UNANSWERABLE   EVIDENCE. 

{  1978.     Conclusive  or  unanswerable  evidence. 

§1978.    CONCLUSIYE  OB  UNAHSWEBABLE  ETIDENGE. 

No  evidence  Is  by  law  made  conclusiye  or  unanswerable,  un- 
less so  declared  by  this  code. 

Htntoryt    Enacted  March  11,  1872. 
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TITLE  III. 

OF  THE  PEODUCTION  OF  BVIDB5NCE. 

Chapter  I.     By  Whom  to  be  Produoed.  |{  1981.  1982. 
II.      Means  of  Production,  if  198S-1997. 
III.     Manner   of   ProductioJd,   H  2002-2054. 

CHAPTIDR    I. 

BY   WHOM  TO  BE  PRODUCED. 

I  1981.     Evidence  to  i>e  prodticed,  by  whom. 
$  1982.     W'riting:  altered,   who   to   explain. 

§  1981.    ETIDEKOE  TO  BE  PBOBUOED,  BT  WHOM.    The 

party  holding  the  affirmative  of  the  Issue  must  produce  tlie 
evidence  to  prove  it;  therefore,  the  burden  of  proof  lies  on 
the  party  who  would  be  defeated  if  no  evidence  were  glTen 
on  either  side. 

Hlatoryi    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

68  C.  8.  10,  8  P.  522  (applied);  81  C.  898.  403.  22  P.  871.  S72 
(who  has  affirmative  of  Issue — test);  94  C.  166,  175,  29  P.  861,  U 
L.  685  (construed);  106  C.  690,  697,  40  P.  18  (construed):  12S  r. 
B7.  62,  63,  60  P.  527,  528  (construed):  137  C.  280,  283.  92  A.  S. 
171.  70  P.  169  (cited);  140  C.  414.  421,  480.  482,  439.  78  P.  ]rt7«. 
74  P.  441  (construed). 

As  to  affirmative  only  to  be  proved,  see  Kerr's  Cyc.  C  C  P- 
i  1869  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  sec  not** 
{  1823.  ante. 

§1982.    WBITING  ALTEBED)  WHO  TO  EXPLAHf.    Tike 

party  producing  a  writing  as  genuine  which  has  been  altered, 
or  appears  to  have  been  altered,  after  its  execution,  in  a  pax*t 
material  to  the  question  in  dispute,  must  account  for 
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appearance  or  alteration.  He  may  show  that  the  alteration 
Tfas  made  by  another,  without  his  concurrence,  or  was  made 
with  the  consent  of  the  parties  affected  by  it,  or  otherwise 
properly  or  innocently  made,  or  that  the  alteration  did  not 
change  the  meaning  or  language  of  the  instrument.  If  he 
do  that,  he  may  give  the  writing  in  eyldence,  but  not  other- 
wise. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  S  448  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  251,  act  held  unconstitutional,  see  history, 
S  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

Code  seetloB* — 56  C.  213,  214  (applied  to  altered  pronitssory 
note);  80  C.  Z57,  265,  22  P.  195,  197  (construed):  89  C  61.1.  610. 
26  P.  1094,  1095  (cited);  94  C.  362,  367,  28  A.  S.  132.  29  P.  717 
(construed);  142  C.  201.  205,  75  P.  767  (applied);  5  C.  A.  319,  323, 
90  P.  463  (applied  to  written  agreement  as  to  location  of  import- 
ant corner);  6  C.  A.  369,  375,  92  P.  322  (construed — how  U  It  to 
be  known  whether  an  Instrument  offered  in  evidence  "anpcars 
to  have  been  altered  after  its  execution"). 

Pvactlee  Aet  {448. — 32  C.  82,  88  (applies  to  what). 

As  to  alteration  in  writing,  presumption,  see  86  A.  S.   129. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
f  1828,  ante. 
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CHAPTER   II. 

MEANS  OF  PRODUCTION. 

f  1985.  SubpcBna  for  witness  deflned. 

i  1986.  Subpoena,  how  issued. 

{  1987.  Subpoena,  how   served. 

I  1988.  How,  if  witness  be  concealed. 

i  1989.  When  a  witness  is  compelled  to  attend. 

f  1990.  Person  present  compelled  to  testify. 

X  1991.  Disobedience,    how    punished. 

I  1992.  Forfeiture   therefor. 

(  1993.  Warrant  may  Issue  to  bringr  witness,  when. 

11994.  Contents  of  warrant. 

S  1995.  If  a  witness  be  a  prisoner,  how  brought. 

K  1996.  On   whose  motion. 

J  1997.  How   examined. 

U98IL  SUBP<ENA  FOB  WITNESS  DEFINED.  The  pro- 
cess by  which  the  attendance  ot  a  witness  is  required  is  a 

subpoena.  It  is  a  writ  or  order  directed  to  a  person  and  re- 
quiring his  attendance  at  a  particular  time  and  place  to  testify 
as  a  witness.  It  may  also  reqmire  him  to  Mnip  with  hbn  mmj 
books,  documents,  or  other  things  under  his  control  which 
he  is  bound  by  law  to  produce  in  evidence. 

History  I    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 
126  C.  285.  2S9,  77  A.  8.  176.  58  P.  646.  46  L..  835  (ronstruiMU. 
As    to    many    miscellaneous    matters    of    ovldencc.    see    not«» 
I  1823,  ante. 

8  198e.  SUBPOENA,  HOW  ISSUED.  A  subpoena  is  Issued 
as  follows: 

1.  To  require  attendance  before  a  eomrt,  or  at  the  trial  of 
an  Issue  therein,  or  upon  the  taUng  of  a  deposition  in  an  ac- 
tion or  proceeding  pending  therein,  it  is  issued  by  the  clerk 
of  the  court  in  which  the  action  or  proceeding  is  pending, 
under  the  seal  of  the  court,  or  if  there  is  no  clerk  or  seal  then 
by  a  judge  or  Justice  of  such  court; 

2.  To  require  attendanee  before  a  coBodstioiier  appointed 
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to  take  testimony  by  a  ooart  of  a  foreign  country*  or  of  tbe 
United  States,  or  of  any  other  state  in  the  United  States,  or 
before  any  officer  or  officers  empowered  by  the  laws  of  the 
United  States  to  take  testimony,  it  may  be  issued  by  the  clerk 
of  the  superior  court  of  the  county  in  which  the  witness  is 
to  be  examined,  under  the  seal  of  such  court; 

3.  To  require  attendance  vat  of  courts  In  cases  not  pro- 
vided for  in  subdivision  one,  before  a  Judge,  Justice,  or  other 
officer  authorized  to  administer  oaths  or  take  testimony  in  ^ 
any  matter  under  the  laws  of  this  state,  it  is  issued  by  the 
judge,  justice,  or  other  officer  before  whom  the  attendance  is 
required. 

[Issued  as  of  eoorse,  when.]  If  the  subpoona  is  issued  to 
require  attendance  before  a  court,  or  at  the  trial  of  an  issue 
therein,  it  is  issued  by  the  clerk,  as  of  course,  upon  the  ap- 
plication of  the  party  desiring  it. 

[Issued  on  order  of  court,  when.]  If  it  is  issued  to  require 
attendance  before  a  commissioner  or  other  officer  upon  the 
taking  of  a  deposition,  it  must  be  issued  by  the  clerk  of  the 
superior  court  of  the  county  wherein  the  attendance  is  re- 
quired upon  the  order  of  such  court  or  of  a  judge  thereof, 
which  order  may  be  made  ex  parte. 

Uimtowyt  BSnacted  March  11,  1872.  re-enactment  of  8  403  Prac- 
tice Act  as  amended  April  12,  1859,  Stats.  1859,  p.  218;  amended 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  251,  act  held  unconstitutional,  see  history,  8  5  ante; 
amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  730,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  515. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

56  C.  698,  599  (cited);  64  C.  400,  401,  1  P.  492  (construed):  72 
C.  280,  282,  18  P.  694,  695  (construed);  72  C.  510,  511.  14  P.  104 
(construed  with  1 1991  post);  140  C.  1,  8  (construed  with  S§  1939. 
1991,  but  erroneously  cited  as  S  1896),  14  (referred  to),  73  P. 
597,  600  (reference  to  section  omitted),  603;  140  C.  213,  219.  73 
P.  1006  (referred  to) ;  4  C.  A.  68.  68,  87  P.  884  (petition  to  trans- 
fer cause  from  District  Court  of  Appeal  to  Supreme  Court 
denied,  87  P.  389). 

As  to  authority  of  officers  authorized  to  take  proof  of  Instru- 
ments, to  issue  subpoena,  see  Kerr's  Cyc.  C.  C.  8  1201  and  not**. 

As  to  many  miscellaneous  matters  of  evidence,  .soo  note 
I  1823,  ante. 
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1 1987»  SUFttNA,  Hk^Uf  m&YWSh  Tbe  service  of  a  Mb- 
pcBiia  is  made  by  showing  tbe  orfglsal  and  deliyerlng  a  copy, 
or  a  ticket  oontadnlng  its  snbstanoe,  to  the  witness  personaliy, 
giving  or  ottering  to  him  at  tbe  same  time,  if  demanded  br 
him,  the  fees  to  which  he  is  entitled  for  travel  to  and  from 
the  place  designated,  and  one  day's  attendance  there.  Tbe 
service  muet  1m  made  se  as  to  allow  tbe  wltbese  a  reasonable 
time  for  preparation  and  travel  to  tbe  place  of  attendance. 
^Such  service  may  be  made  by  any  person. 

Hlatoryi  Enacted  March  11,  1872,  re-enactment  of  I  404  Prac- 
tice Act. 

As  to  costs  for  serving  summons  or  subpoenas  by  a  person 
other  than  a  sheriff,  see  Act  of  March  10,  189r,  Stats.  1891-5,  p. 
56,  and  Hen.  G.  L..  p.  187. 

Ab  to  many  miacellaneous  nuitters  ef  evidence,  see  note 
S  1823,  ante. 

§  1988.  HOW,  IF  WITNESS  BE  CONCEALED.  If  a  wit- 
ness is  concealed  in  a  building  or  vessel,  so  as  to  prevent  the 
service  of  a  subpoena  upon  him,  any  court  or  judge,  or  any 
officer  issuing  the  subpoena,  may,  upon  proof  by  affidavit  of 
the  concealment,  and  of  the  materiality  of  the  witness,  malte 
an  order  that  the  sheriff  of  the  county  serve  the  subpoena;  and 
the  sheriff  must  serve  it  accordingly,  and  for  that  purpose 
may  break  into  the  building  or  vessel  where  the  witness  is 
concealed. 

Mffrtorys  Enacted  March  11,  1872,  re-enactment  of  1405  Prac- 
tice Act 

§  1989.    WHEN  A  WITNESS  IS  COMPELLED  TO  ATTEND. 

A  witness  is  not  obliged  to  attend  as  a  witness  before  any 
court,  judge,  justice,  or  any  other  officer,  out  of  the  county 
in  which  he  resides,  unless  the  distance  be  less  than  thirty 
miles  from  his  place  of  residence  to  the  plaoe  of  trial. 

Hlstoryi  Enacted  March  11,  1872,  founded  on  §402  Practice 
Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
56  C.  598.  599   (erroneously  cited  as  J  1909);  140  C.  1,  8.  73  P. 
597   (cited). 
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As    to    many    miscellaneous    matters    of    evidence,    see    note 
f  1823,  ante. 

§1990.    PEBSON   PBESEI^T  COMPELLED  70  TESTIFY. 

A  person  present  in  court,  or  before  a  judicial  officer,  may 
be  required  to  testify  in  the  same  manner  as  if  he  were  in 
attendance  upon  a  subpoena  iBsned  by  such  court  or  officer. 

Hl»toryt    Enacted  March  11,  1872.  re-enactment  of  S  406  Prac- 
tice Act. 

§  199JU  DISOBEDIEICCE,  HOW  PUlflSHED.  Disobedience 
to  a  subpoena,  or  a  refusal  to  be  sworn,  or  to  answer  as  a 
witness,  or  to  subscribe  an  affidavit  or  deposition  when  re- 
quired, may  be  punished  as  a  contempt  by  the  court  issuing 
the  subpoena.  When  the  subpoena,  in  any  such  case,  requires 
the  attendance  of  the  witness  before  an  officer  or  commissioner 
out  of  court,  it  is  the  duty  of  such  officer  or  commissioner 
to  report  any  such  disobedience  or  refusal  to  the  court  issuing 
the  subpoena;  and  the  witness  must  not  be  punished  for  any 
refusal  to  answer  a  question  or  to  subscribe  an  affidavit  or 
deposition,  unless,  after  a  hearing  upon  notice,  the  court 
orders  him  to  so  answer  or  subscribe  and  then  only  for  dis- 
obedience to  such  order.  Any  judge,  justice,  or  other  officer 
mentioned  in  subdivision  three  of  section  nineteen  hundred 
and  eighty-six,  may  report  any  such  disobedlenee  or  refusal 
to  the  superior  court  of  the  county  In  whioh  such  attendance 
was  required;  and  such  court  thereupon  has  power,  upon 
notice,  to  order  the  witness  to  perform  the  omitted  act,  and 
any  refusal  or  neglect  to  comply  with  such  order  may  be 
punished  as  a  contempt  of  sueh  court. 

Hlfltoryt  Enacted  March  11,  1872,  re-enactment  of  §409  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats. 
and  Amdts.  1900-1,  p.  252,  act  held  unconstitutional,  see  history, 
i  5  ante;  amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  781. 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  515. 

See  Kerr's  Cyc.  C  C.  P.  for  IS  pars,  annotation. 

Co«e  ••etloB.— 66  C.  698,  699  (cited);  139  C.  469,  472.  73  P.  146 
(cited);  72  C.  610,  511.  14  P.  104,  105  (construed  with  $1986 
ante);  78  C.  371,  373,  20  P.  857,  858  (applied);  84  C.  528.  533.  24 
P.  2W  (construed);  M  C.  621,  623,  26  P.  344  (con.stnied);  120  C 

Kerr's   C.   C.    P.— 92  1457 
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33,  40.  42,  63  A.  a  147.  62  P.  122  (construed);  189  C.  469.  473,  73 
P.  146  (cited):  140  C.  1.  8,  12.  13,  14,  73  P.  697  (construed  with 
{  1986  ante);  140  C.  213,  217.  219,  221.  73  P.  1006  (construed):  14 i 
C.  155.  160.  77  P.  889  (construed);  152  C.  357.  363,  92  P.  856  (se*- 
tlon  analysed,  meaning:  stated,  and  applied). 

Pmctlce  Act  {409. — 28  C.  296,  298  (cited);  35  C.  89.  97  (con- 
strued with  8  420  Practice  Act). 

As  to  contempt,  see  Kerr's  Cyc.  C.  C.  P.  H  1209  et  seq.  and 
notes. 

Same — Power  to  punish  for. — See  38  L.  584. 

Same — Same — ^Notary's  power. — See  38  L.  822. 

As  to  contempt  by  refusal  to  testify,  see  13  L.  66. 

As  to  many  miscellaneous  matters  of  evidenco,  .soo  note 
I  1823.  ante. 

As  to  notary's  power  to  punish  for  contempt,  see  38  I^.  S2'd. 

As  to  power  to  punish  for  contempt,  see  8  L.  584. 

As  to  refusal  to  answer,  see  Kerr's  Cyc.  C.  C.  P.  I  2065  and 
note. 

As  to  what  acts  or  omissions  are  contempts,  see  Kerr's  Cyc. 
C.  C.  P.  8  1209  and  note. 

As  to  witness  being  bound  to  answer  questions,  see  Kerr's 
Cyc.  C.  C.  P.  {  2065  and  note. 

Defendant — Cannot  be  deprived  of  right  to  answer. — See 
Kerr's  Cyc.  C.  C.  8  139  and  note  pars.  26-86. 

S  1992.  FORFEITUBE  THSBSFOB.  A  witness  diaob^ins 
a  subpoena  also  forfeits  to  the  party  aggrieved  the  sum  of  one 
hundred  dollars,  and  all  damages  which  he  may  sustain  by 
the  failure  of  the  witness  to  attend,  which  forfeiture  and 
damages  may  be  recovered  in  a  civil  action. 

nistoryt  Enacted  March  11,  1872,  re-enactment  of  1410  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

72  C.  510,  512  (erroneously  cited  as  8  1192),  14  P.  104.  105  (cor- 
rect citation):  135  C.  49,  50.  51,  67  P.  9  (construed). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
8  1823.  ante. 

§1998.  WABBANT  IKAT  ISSUE  TO  BBHHG  WITNESS, 
lYUEN.  In  case  of  failure  of  a  witness  to  attend*  the  court 
or  officer  issuing  the  subpoena,  upon  proof  of  the  service 
thereof,  and  of  the  failure  of  the  witness,  may  issue  a  warrant 
to  the  sheriff  of  the  county  to  arrest  the  witness  and  bring 
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him  before  the  conrt  or  officer  where  his  attendance  was  re- 
quired. 

MlmtoTTi  Enacted  March  11,  1872,  re-enactment  of  §  411  Prac- 
tice Act. 

39  F.  841,  342,  345  (warrant  to  arrest  or  to  commit  witness 
must  be  addressed  to  sheriff, — not  to.  constable — warrant  di- 
rected "to  the  sheriff  or  any  constable,"  etc.,  is  a  violation  of 
law). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
i  1823,  ante. 

S1994.  CONTENTS  OF  WARRANT.  Every  warrant  of 
commitment.  Issued  by  a  court  or  officer  pursuant  to  this 
chapter,  must  specify  therein,  particularly,  the  cause  of  the 

commitment,  and  if  it  be  for  refusing  to  answer  a  question, 
such  question  must  be  stated  in  the  warrant.  And  every  war- 
rant  to  arrest  or  commit  a  witness,  pursuant  to  this  chapter, 
must  be  directed  to  the  sheriff  of  the  county  where  the  wit- 
ness may  be,  and  must  be  executed  by  him  In  the  same  man- 
ner as  process  issued  by  the  superior  court. 

History:  Enacted  March  11,  1872;  amended  April  16,  1880. 
Code  AmdtB.  1880  (C.  C.  P.  pt.),  p.  115. 

39  F.  841,  342,  345  (warrant  to  arrest  or  to  commit  witness 
must  V©  addressed  to  sheriff, — not  to  constable — warrant  di- 
rected "to  the  sheriff  or  any  constable,*'  etc.,  is  a  violation  of 
law). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
f  1823,  ante. 

§  1995.    IF  A  WITNESS  BE  A  PBISONEB,  HOW  BB0U6HT. 

If  the  witness  be  a  prisoner,  confined  in  a  Jail  or  prison  within 
this  state,  an  order  for  his  examination  in  the  prison  upon 
deposition,  or  for  his  temporary  removal  and  production  be- 
fore a  court  or  officer,  for  the  purpose  of  being  orally  ex- 
amined, may  be  made  as  follows: 

1.  By  the  court  itself  in  which  the  action  or  special  pro- 
ceeding Is  pending,  unless  it  be  a  Justices'  court. 

2.  By  a  Justice  of  the  supreme  eovrt,  or  a  Judge  of  the  supe- 
rior court  of  the  county  where  the  action  or  proceeding  is 
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pendiog,  if  jpeading  befoire  a  Justifies'  eo«rt,  or  before  «  judge 

or  other  person  out  of  court. 

iltotoryt  Enacted  March  11.  1872,  re-enactment  of  1412  Prac- 
tice Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C  P.  pU), 
p.  115. 

§199«.  ON  lYHOSE  MOTION.  Such  order  can  oaly  be 
made  on  the  motion  of  a  party,  upon  affidavit  showing  the  na- 
ture of  the  action  or  proceeding,  the  testimony  expected  from 
the  witness,  and  its  materiality. 

HJstoryt  Enacted  Marcb  11,  1872,  re-enactment  of  §413  Prac- 
tice Act. 

§1997.  HOW  EXAinNED.  If  the  witness  be  imprisoned 
in  the  county  where  the  action  or  proceeding  is  pending,  his 
production  may  be  required.  In  all  other  cases  his  examina- 
tion, when  allowed,  must  be  taken  upon  dei)osition. 

Hlatoryt  Enacted  March  11,  1872,  re-enactment  of  I  413  Prac- 
tice Act. 


1460 


Cll.in,art.I.]         BROOUCTION  OP  WiTNKSgfiS.         if  2002,  2003 


CHAPTBR  III. 

MANNER  OF  PRODUCTION. 

Article  I.       Mode     of     Taklng^    the    Testimony     of     WitnesseB, 

IS  2002-2006. 
II.       Amdavits.    IS  2009-2015. 
III.       Depositions,   |S  2019-2023. 

rv.       Manner    of    Taking    Depositions    out    of    the    State. 
SS  2024-2029. 
v.      Manner  of  Taking*  Depositions  in  the  State,  |S  2031- 
2088. 
VI.       General  Rules  of  Examination.  SS  2042-2054. 


ARTICLE  I. 
MOD.B   OF  TAKING  THE   TESTIMONY   OF   WITNESSES. 

S  2002.  Testimony,  lit   what  mode  taken. 

S  2003.  Affidavit  defined. 

S  2004.  A   deposition    defined. 

S  2005.  Oral   examination  defined. 

S  M0«.  I>epo«itlon.  how  taken. 

«  2002.    TESTIMONY,  IK  WHAT  MODE  TAKEN.    Th«  tes- 
Umony  ef  witnesses  is  taken  In  tlu*ee  aaodes: 

1.  By  affidavit; 

2.  By  deposition; 

3.  By  oral  examination. 

Enacted  March  11,  1872. 


See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

87  C.  109,  113,  28  P.  871.  872,  25  P.  256  (applied):  129  C.  557. 
563.  62  P.  101  (cited);  129  C.  649.  661,  62  P.  259  (cited). 

As  to  definition  of  evidence,  see  Kerr's  Cyc.  C.  C.  P.  S  1828  and 
note. 

Am  to  definition  of  witnesa,  see  Kerr's  Cyc.  C.  C.  P.  S  1878  and 
note. 

As  to  many  miscellaneous  matters  of  evidence,  see  notf^ 
S  1823,  ante. 

§200S.  AFFIBATIT  DEFINED.  An  affidavit  is  a  written 
declaration  under  oath,  made  without  notice  to  the  adverse 
party. 

History s    Enacted  March  11,  1872. 

1461 


f  2004  CODE  OP  CIVIL  PROCEDURE.        [Pt.IV,TltIII. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

138  C.  445,  71  P.  498  (applied  wlthotit  citation). 

As  to  affidavit — Qenerally,  see  Kerr's  Cyc.  C.  C.  P.  fll  2009  et 
seq.  and  notes. 

Same — ^False  affidavit' is  perjury,  see  Kerr's  Cyc.  Pen.  C  S  118a 
and  note. 

As  to  definition  of  oath,  see  Kerr's  Cyc.  C.  C.  P.  I  17  and  note: 
also  Kerr's  Cyc.  C.  C.  §14  and  note;  Kerr's  Cyc.  Pen.  C.  |  113 
and  note;  Kerr's  Cyc.  Pol.  C.  §  17  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note? 
$  1828.  ante. 

As  to  use  of  affidavits,  see  Kerr's  Cyc.  C.  C.  P.  il  2009  et  seq. 
and  notes. 

§2004.  DEPOSITION  DEFIITED.  A  deposition  is  a  writ- 
ten declaration,  under  oath,  made  upon  notice  to  the  ad- 
verse party,  for  the  purpose  of  enabling  him  to  attend  and 
cross-examine.  In  all  actions  and  proceedings  where  the  de- 
fault of  the  defendant  has  been  duly  entered,  and  in  all  pro- 
ceedings to  obtain  letters  of  administration,  or  for  the  pro- 
bate of  wills  and  the  issuance  of  letters  testamentary  thereon, 
where,  after  due  and  legal  notice,  those  entitled  to  contest 
the  application  have  failed  to  appear,  the  entry  of  said  de- 
faults, and  the  failure  of  said  persons  to  appear  after  notice, 
shall  be  deemed  to  be  a  waiver  of  the  right  to  any  further 
notice  of  any  application  or  proceeding  to  take  testimony  by 
deposition  in  such  action  or  proceeding. 

History t  Enacted  March  11,  1872;  amended  March  2S,  1907, 
Stats,  and  Amdts.  1907,  p.  981,  Kerr's  Stats,  and  Amdts.  190<-7. 

p.   516. 

See  Kerr's  Cyc  G.  C.  P.  for  4  pars,  annotation. 

77  C.  618.  629.  19  P.  865,  869,  20  P.  129  (cited);  1S3  C.  529,  5*2. 
66  P.  1049  (construed). 

As  to  definition  of  depose,  see  Kerr's  Cyc.  C.  C.  P.  §17  and 
note;  also  Kerr's  Cyc.  C.  C.  §14  and  note;  Kerr's  Cyc.  Pol.  C 
f  17  and  note;  Kerr's  Cyc.  Pen.  C.  |  7  and  note. 

As  to  deposition — Oenerally,  see  Kerr's  Cyc  C.  C.  P.  §S  2019- 
2021  and  notes. 

Same — Definition  of. — See  13  Lk  366. 

Same — ^Found. — See  Kerr's  Cyc.  C.  C.  P.  f  2066  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
I  1823,  ante. 

As  to  stenographer's  notes  not  being  deposition,  see  81  A.  & 
866. 
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Ab  to  use  of  deposition,  see  Kerr's  Cyc.  C.  C.  P.  1 1  2019  et  seq. 
and  notes. 

1 2005.  ORAL  EXAMINATIOir  DEFINED.  An  oral  exami- 
nation  is  an  examination  in  presence  of  the  Jary  or  tribunal 
which  is  to  decide  the  fact  or  act  upon  it,  the  testimony  be- 
ing heard  by  the  Jury  or  tribunal  from  the  lips  of  the  witness. 

History  I    Enacted  March  11,  1872. 

77  C.  618,  629,  19  P.  865,  869,  20  P.  129  (cited);  132  C.  197,  201. 
64  P.  265  (cited). 

As  to  greneral  rules  of  oral  examination,  see  Kerr's  Cyc.  C.  C. 
P.  SI  2042-2054  and  notes. 

As  to  Interpreter,  see  Kerr's  Cyc.  C.  C.  P.  S  1884  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
1 1828,  ante. 

f  2eo«.  DEPOSITION,  HOW  TAKEN.  Depositions  must  be 
taken  in  the  form  of  question  and  answer.  The  words  of  the 
witness  must  be  written  down,  in  the  presence  of  the  wit- 
ness, by  the  officer  taking  the  deposition,  or  by  some  disin- 
terested person  anointed  by  him.  It  may  be  taken  down  in 
Bhorthand,  in  which  case  it  must  be  transcribed  into  long- 
hand by  the  person  who  took  it  down.  When  completed,  it 
must  be  carefully  read  to  or  by  the  witness  and  corrected  by 
him  in  any  particular,  if  desired,  by  writing  or  causing  his 
corrections  to  be  written  in  the  body  or  margin  of  or  at  the 
bottom  of  the  deposition,  and  must  then  be  subscribed  by  the 
witness.  The  officer  before  whom  the  deposition  is  taken 
must  write  his  initials  near  said  corrections.  If  the  parties 
agree  in  writing  to  any  other  mode,  the  mode  so  agreed  upon 
roust  be  followed. 

History!  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  252,  act 
held  unconstitutional,  see  history,  t  5  ante;  amended  March  20, 
1907.  Stats,  and  Amdts.  1907,  p.  781,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  516. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 
125  C.  107,  115,  57  P.  791  (construed). 

As  to  affldavlts,  see  Kerr's  Cyc.  C.  C.  P.  12003  and  note: 
U  2009-2011  and  notes. 
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As  to  manner  of  takin?  depoaltlons  within  thte  state,  see 
Kerr's  Cyc.  C.  C.  P.  If  2081  et  seq.  and  notes. 

As  to  manner  of  taking:  depositions  without  this  state,  see 
Kerr's  Cyc.  C.  C.  P.  Ii  2024  et  seq.  and  notes. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
I  1888,  ante. 


ARTICLE  II. 

AFFIDAVITS. 

I  2009.     For  what  purposes  may  be  used. 

I  2010.     Evidence  of  publication,  what. 

I  2011.     Filiner  evidence   of  publication. 

§  2012.     Affidavits  to  be  used   in  this  state,   before   whom  may 

be  taken, 
ft  2013.     Affidavit  out  of  this  8tate»  how  Ixiken. 
S  2014.     If  made  in  a  foreign  country,  before  whom  taken. 
ii  2015.     Certificate   of  the  clerk,   if   taken   before  a  Judgre  of  a 

court  out  of  this  state. 

§  ddM;  FOR  WHM*  FUBPMES  ]tAT  BB  UdSl^.  An  affi- 
davit ma^r  be  used  to  Y^rity  a  pleading  or  a  paper  in  a  speefal 
proceeding,  to  prove  the  service  of  a  summons,  notfee,  or 
other  paper  in  an  action  or  special  proceeding,  to  obtain  a 
provlBtonal  remedy,  the  examination  of  a  irftnesB,  or  a  stay 
of  proceedings,  or  upon  a  motion,  and  in  any  otber  ease  ex- 
pressly permitted  by  some  otber  provision  of  this  code. 

History t    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C  P.  for  82  pars,  annotation. 

126  C.  379,  382  (erroneously  cited  as  §2029).  58  P.  904.  903 
(erroneously  cited  as  {2019);  129  C.  649,  651',  62  P.  259.  360 
(applied) ;  141  C.  554,  556,  75  P.  185  (construed)-;  142  C.  422.  436. 
76  P.  37  (applied). 

As  to  affidavit  by  agent,  see  42  A.  D.  63. 

As  to  affidavit  by  flnder  of  lost  property,  see  Kerv^it  Foctort 
Pol.  C.  I  3136. 

As  to  affidavit  by  state  officers  to  itemized  statement  of  ex- 
penditures, see  Kerr's  Cyc.  Pol.  C.  |  424  and  note. 

As  to  affidavits  by  tax-collector,  see  Kerr's  Cyc.  Pol.  C.  II  3769. 
3809  and  notes; 

As   to   affidavits   defectively    entitled    belnff   valid,   see    Kerr's 
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Cyc.  C.  C.  P.  i  1046;  Kerr's  Cyc.  Pen.  C.  IS  1401,   1469,   1&€3  and 
notes. 

As  to  affidavit  for  arrest  of  ^dffment  debtor,  see  Kerr's  Cyc. 
C.  C.  P.  I  715  and  note. 

As  to  affidavit  for  attaohnient,  see  Kerr's  Cyc.  C.  C.  P.  S<  G38- 
866  and  notes. 

As  to  affidavit  for  certiorari  or  review,  see  "Kerr's  Cyc.  C.  C. 
P.  i  1069  and  note. 

As  to  affidavit  for  change  of  venue,  see  Kerr's  Cyc.  C  C.  P. 
19  896,  833;  Kerr's  Cyc.  Pen.  C.  99  1034,  1431  and  notes. 

As  to  affidavit  for  commission  to  examine  absent  witness  in 
criminal  proceedlngrSt  see  Kerr's  Cyc.  Pen.  C.  9  1352  and  note. 

Ab  to  affidavit  for  Injunction,  see  Kerr's  Cyc.  C.  C.  P.  99  526, 
627  and  notes. 

As  to  affidavit  for  Ju<lsrmeot  by  confession,  see  Kerr's  -Cyc. 
C.  C.  P.  9  1133  and  note. 

As  to  affidavit  for  order  of  arrest,  see  Kerr's  Cyc.  C.  C.  P. 
99  481,  484  and  notes. 

As  to  affidavit  for  order  to  allow  amendment,  see  Kerr's  Cyc. 
C.  C.  P.  9  473  and  note. 

As  to  affidavit  for  order  to  examine  imprisoned  witness,  see 
Kerr's  Cyc.  C.  C.  P.  9  1996  and  note. 

As  to  affidavit  for  mandate,  see  Kerr's  Cyc.  G.  C.  P.  9  1086  and 
note. 

As  to  affidavit  for  prohibition,  see  Kerr's  Cyc.  -C.  C.  P.  $  1103 
and  note. 

As  to  affidavit  generally,  see  Kerr's  Cyc.  C  C.  P.  19  2003.  2006 
and  notes;  post  99  2010,  2011  and  notes. 

As  to  affidavit  in  claim  and  delivery,  see  Kerr's  Cyc.  C.  C.  P. 
19  610,  512.  520  and  notes. 

As  to  affidavit  in  contempt  proceedings,  see  Kerr's  Cyc.  C.  C 
P.  9  1211  and  note. 

As  to  affidavit  in  proceedings  against  Joint  debtors,  see  Kerr's 
Cyc  C.  C.  P.  9  991  and  note. 

As  to  affidavit  in  proceedings  supplementary  to  execution,  see 
Kerr's  Cyc.  C.  C.  P.  99  715,  717  and  notes. 

As  to  affidavit  In  proceedings  to  perpetuate  testimony,  see 
Kerr's  Cyc.  C.  C.  P.  9  2084  and  note. 

As  to  affidavit  of  auditor  on  delivery  of  duplicate  assessment- 
book  to  tax-collector,  see  Kerr's  Cyc.  Pol.  C  9  3782  and  note. 

As  to  affidavit  of  concealment  of  material  witness,  see  Kerr's 
Cyc.  C.  C.  P.  9  1988  and  note. 

AS  to  affidavit  of  employee  to  claim  for  wages  preferred  to 
lien  of  attachment  or  execution,  see  Kerr's  Cyc.  C.  C.  P.  9  1206 
and  note. 

As  to  affidavit  of  Juror  to  show  misconduct  of  Jury  on  motion 
for  new  trial,  see  Kerr's  Cyc.  C.  G.  P.  9  667  subd.  2  and  note. 
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As  to  affidavit  of  mariner's  claim  of  wasres,  see  Kerr's  Cyc, 
C.  C.  P.  i  825  and  note. 

As  to  aflldavit  of  notice  of  filing  of  award,  see  Kerr*s  Cyc, 
C.  C.  P.  1 1286  and  note. 

As  to  affidavit  of  plaintiff  denylngr  execution  of  Instrument 
contained  in  answer,  see  Kerr's  Cyc.  C.  C.  P.  |  448  and  note. 

As  to  affidavit  of  redemptloner,  see  Kerr's  Cyc.  C.  C.  P.  f  705 
and  note. 

As  to  affidavit  of  service  of  notice  by  mailing,  see  Kerr's  Cyc. 
C.  C.  P.  If  1S04,  1806  and  notes. 

As  to  affidavit  of  sole  trader,  see  Kerr's  Cyc.  C.  C.  P.  9  1818 
and  note. 

As  to  affidavit  of  subscription  for  stock  of  railroad,  wason 
road,  or  telegraph  company,  see  Kerr's  Cyc.  C.  C.  |  295  and  note. 

As  to  affidavit  of  sum  contributed  by  special  partner,  see 
Kerr's  Cyc.  C.  C.  f  2481  and  note. 

As  to  affidavit  of  sureties  on  justification,  see  Kerr's  Cyc.  C  C 
P.  S  1057  and  note. 

As  to  affidavit  of  title  of  property  claimed  by  third  person,  in 
claim  and  delivery,  see  Kerr's  Cyc.  C.  C.  P.  |  519  and  notf». 

As  to  affidavit  of  witness  claiming  exoneration  from  arrest  in 
civil  cases,  see  Kerr's  Cyc.  C.  C.  P.  I  2069  and  note. 

As  to  affidavit  on  application  to  purchase  public  lands,  s«»e 
Kerr's  Cyc.  Pol  C.  |§  8443-3445,  3495,  3496,  3500.  3501.  3534  and 
note  pars.  2.  3. 

As  to  affidavit  on  application  to  vacate  order  of  arrest  in  civil 
action,  see  Kerr's  Cyc.  C.  C.  P.  |  608  and  note. 

As  to  affidavits  on  information  and  belief,  see  Kerr's  Cyc.  Pen. 
C.  i  811  and  note  par.  2,  f  1033  and  note  par.  17;  also  42  A.  D.  63. 

As  to  affidavit  on  Justification  of  ball,  see  Kerr's  Cyc.  C.  C. 
P.  i  496  and  note. 

As  to  affidavits  on  motion  for  new  trial,  see  Kerr's  Cyc.  C.  C 
l\  S8  658,  659  and  notes;  Kerr's  Cyc.  Pen.  C.  1052  and  note  pars. 
63,  64. 

As  to  affidavit  on  motion  to  dlssolv^e  attachment,  see  Kerr's 
Cyc.  C.  C.  P.  I  667  and  note. 

As  to  affidavit  on  motion  to  dissolve  injunction,  see  Kerr  s 
Cyc.  C.  C.  P.  §  532  and  note. 

AS  to  affidavits  on  objecting  to  appointment  of  referee,  sch^ 
Kerr's  Cyc.  C.  C.  P.  |  642  and  note. 

As  to  affidavit  on  submitting  controversy  without  action,  see 
Kerr's  Cyc.  C.  C.  P.  S  1138  and  note. 

As  to  affidavit  to  bill  of  costs,  see  Kerr's  Cyc.  C.  C.  P.  f  1033 
and  note. 

As  to  affidavit  to  procure  arrest  of  usurper  of  office,  si»e  Kerr's 
Cyc.  C.  C.  P.  (804  and  note. 

As  to  affidavit  to  procure  examination  of  sureties  of  admin- 
istrator and  executor,  see  Kerr's  Cyc.  C.  C.  P.  |  1394  and  note. 
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Aa  to  affidavit  to  procure  postponement  of  trial,  see  Kerr's 
Cyc.  C.  C.  P.  Si  595,  876  and  notes. 

As  to  affidavit  to  procure  publication  of  summons,  see  Kerr's 
Cyc.  C.  C  P.  if  412,  7B7  and  notes. 

As  to  affidavits  to  procure  resristration,  see  Kerr's  Cyc.  Pol.  C. 
SS 1095,  1097,  1103. 

As  to  affidavit  to  procure  search  warrant,  see  Kerr'ii  Pocket. 
Pen.  G.  I  1525. 

As  to  jurat,  see  77  A.  D.  119. 

Same — Amendment  of. — See  62  A.  S.  390. 

As  to  many  miscellaneous  matters  of  ovidonco,  see  note 
S  1823,  ante. 

As  to  proof  of  publication,  see  Kerr's  Cyc.  C.  C.  P.  $$2010. 
2011  and  notes. 

As  to  proof  of  service  of  summons,  see  Kerr's  Cyc.  C.  C.  V. 
ii  410,  415  and  notes. 

As  to  punishment  for  disobedience  in  failing:  to  subscribe  to 
affidavit  when  required,  see  Kerr's  Cyc.  C.  C.  P.  S  1991  and  note. 

As  to  requiring^  affidavit  upon  transfer  of  certificates  of  stock 
held  by  non-residents,  see  Kerr's  Cyc.  C.  C.  §  326  and  note. 

As  to  statement  in  affidavits  used  in  legal  proceedingrs  beingr 
privileged  communications,  see  Kerr's  Cyc  C.  C.  S  47  and  note 
pars.  40,  48,  49. 

As  to  statement  of  official  character  of  person  taking  affidavit, 
see  Kerr's  Cyc.  C.  C.  P.  %  2012  and  note  pars.  7  and  8. 

As  to  verification  of  answer,  in  Justices'  court,  showing  that 
action  involves  title  to  real  property,  etc.,  see  Kerr's  Cyc.  C.  C. 
P.  I  888  and  note. 

Aa  to  verlflcatlon  of  charge  in  proceedings  to  remove  or  sus- 
pend attorney,  see  Kerr's  Cyc.  C.  C.  P.  $  291  and  note. 

As  to  verification  of  complaint  against  steamers,  vessels,  and 
boats,  see  Kerr's  Cyc.  C.  C.  P.  fi  815  and  note. 

As  to  verification  of  complaint  when  used  to  obtain  injunc- 
tion, see  Kerr's  Cyc.  C.  C.  P.  $  527  and  note. 

As  to  verification  of  inventory  In  assignments  for  benefit  of 
creditors,  see  Kerr's  Cyc.  C.  C.  §  3462  and  note. 

As  to  verification  of  mechanic's  claim  of  lien,  see  Kerr's  Cyc. 
C.  C.  P.  1 1187  and  note. 

As  to  verification  of  petition  for  dissolution  of  corporation, 
see  Kerr's  Cyc.  C.  C.  P.  1 1229  and  note. 

As  to  verlflcatlon  of  petition  for  formation  of  reclamation 
districts,  see  Kerr's  Pocket  PoL  C.  |  3447. 

As  to  verification  of  petition  to  require  further  security  from 
administrator,  see  Kerr's  Cyc.  C.  C.  P.  S  1397  and  note. 

As  to  verification  of  statement  of  grounds  of  contest  of  cer- 
tain elections,  see  Kerr's  Cyc.  C.  C.  P.  1 1115  and  note. 

Verification  of  pleadings,  as  to  generally,  see  Kerr's  Cyc.  C. 
C.  P.  18  446,  861,  887,  929,  1175  and  notes. 
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« 2010.    EVIBEirCE  Of  PUBLICATIOTf,  WHAT.    BrWence 

of  the  publication  of  a  document  or  notice  required  by  law, 
or  by  an  order  of  ja  court  or  judge*  to  be  published  in  a  news- 
paper, may  be  given  by  the  affidavit  of  the  printer  of  the 
newspaper,  or  his  foreman  or  principal  clerk,  annexed  to  a 
copy  of  the  document  or  notice,  specifying  the  times  when, 
and  the  paper  in  which  the  publication  was  made. 

HlMtor>*t  Enacted  March  11,  1872;  amended  by  Code  Connmls- 
sion,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  252,  act 
held  unconstitutional,  see  history,  $  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

91  C.  432,  437,  24  P.  864,  866,  27  P.  766,  767  (applied);  97  C.  445, 
447,  32  P.  518,  519  (cited);  131  C.  240,  252,  68  P.  351   (cited). 

As  to  affidavit  of  publication,  see  Kerr's  Cyc.  C.  C.  P.  J  418  and 
note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
S  1823,  ante. 

As  to  proof  of  publication  of  certificates  of  special  partners, 
see  Keir*!!  Pocket  C.  C.  (2484. 

As  to  proof  of  publication  of  notice  of  sale  of  delinquent 
stock,  see  Kerr'M  Pocket  C.  C.  S  348. 

As  to  proof  of  service  of  summons  by  publication,  see  Kerr's 
Cyc,  C.  C.  P.  S  415  and  note. 

§2011.    FILINe  EYIDENCE  OF  PUBLIGAHOIT.    It  such 

affidavit  be  made  in  an  action  or  special  proceeding  pending* 
in  a  court,  it  may  be  filed  with  the  court  or  a  clerk  thereof. 
If  not  so  made,  it  may  be  filed  with  the  clerk  of  the  county 
where  the  newspaper  is  printed.  In  eltjier  case  the  ortgiual 
affidavit,  or  a  copy  thereof,  certified  by  the  Judge  of  the  court 
or  clerk  having  it  lu  custody,  is  prima  facie  evidence  of  the 
facts  stated  therein. 

Hlatory:.  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.   1873-4,  p.  388. 

88  C.  30,  34,  25  P.  1064,  1065  (cited);  131  C.  240,  252.  63  P.  351 
(cited). 

As  to  contradictory  affidavit  of  publication,  see  Kerr's  Cyc, 
C.  C.  P.  I  2010  and  note  par.  5. 

As  to  many  miscellaneous  matters  of  evtdenoe.  see  nol^ 
I  1823,  ante. 
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IM12.  AFFmATIT  TO  BE  USED  DT  TKIB  STATE,  BE- 
FORE WHOM  MAT  BE  TAKEF.  An  affidavit  t^be  used  be- 
fore any  court,  judge,  or  officer  of  this  state  may  be  taken 
before  any  officer  authorized  to  administer  oaths. 

HlatoiTt  Enacted  March  11,  1872,  re-enactment  of  {  424  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  252,  act  held  unconstitutional,  see 
history,  |5  ante;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907.  p.  734,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  516. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

56  C.  464,  465  (construed);  128  C.  415.  420,  421,  60  P.  1032 
(construed). 

As  to  affidavit  In  foreig^n  language,  see  Kerr's  Cyc.  C.  C.  P. 
S  2009  and  note  par.  7. 

As  to  Judicial  notice,  see  Kerr's  Cyc.  C.  C.  P.  {  1875  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
i  1823,  ante. 

As  to  officers  authorized  to  administer  oaths  and  affirmations, 
see  ante  ||  86,  179,  259  and  notes;  post  i  2093  and  notts  also 
Kerr's  Cyc.  Pol.  C.  |i  1028,  4108,  4118  and  notes. 

As  to  persons  who  are  authorized  to  take  affidavits,  seo  Kerr's 
Cyc.  C.  C.  P.  9  179  subd.  3  and  note. 

I  ans.    AFFIDAYIT  OUT  OF  THIS  STATE,  HOW  TAKEX. 

An  affidavit  taken  in  another  state  of  the  United  States^  to 
be  used  in  this  state*  may  be  taken  before  a  eommissioner  ap- 
pointed by  the  governor  of  this  state  to  take  affidavits  and 
depoeitfons  in  BiMh  other  state,  or  before  any  notary  pub- 
lie  in  another  state,  or  before  any  ^ldge  or  clerk  of  a  court 
of  record  having  a  seal. 

Hlatoryt  Enacted  March  11,  1872.  re-enactment  of  §425  Prac- 
tice Act;  amended  March  24,  1874.  Code  Amdts.  1873-4,  p.  389; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  253,  act  unconstitutional,  see  history,  {  5  ante. 

S  2014.  IF  MADE  IS  A  FOBEIGN  COUNTBT,  BEFOBE 
WHOM  TAKEN.  An  affidavit  taken  in  a  foreign  country  to 
be  used  in  this  state,  may  be  taken  before  an  embassador, 
minister,  consul,  vice-consul,  or  consular  agent  of  the  United 
States,  or  before  any  Judge  of  a  court  of  record  having  a  seal 
in  such  foreign  country. 
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HUitoryt  Bn acted  March  11,  1872,  re-enactment  of  i  426  Prac- 
tice Act;  amended  March  24.  1874,  Code  Amdts.  1873-4,  p.  S89; 
by  Code  Coiiynisslon,'  Act  March  8.  1901,  Stats,  and  Amdts. 
1900-1,  p.  263,  act  held  unconstitutional,  see  history,  i  5  ante. 

S  2016.  CERTIFICATE  OF  THE  CLEBK,  IF  TAKEN  BE- 
FORE  A  JUDGE  OF  A  COURT  OUT  OF  THIS  STATE.    When 

an  affidavit  is  taken  before  a  judge  or  a  court  in  another 
state,  or  In  a  foreign  country,  the  genuineness  of  the  signa- 
ture of  the  judge,  the  existence  of  the  court,  and  the  fact 
that  such  judge  la  a  member  thereof,  must  be  certlfled  by  the 
clerk  of  the  court,  under  the  seal  thereof. 

History  I  Snacted  March  11,  1872,  re-enactment  of  i  427  Prac- 
tice Act;  repealed  by  Code  Commlsalon,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  263,  act  held  unconstitutional,  see  history, 
f  6  ante. 


ARTICLE}  III. 

DEPOSITIONS. 

$  2019.  Deposition,   when   used. 

I  2020.  Testimony  of  wltnese  out  of  the  state,  when  taken. 

ft  2021.  In  the  state,   when  taken. 

I  2022.  May  be  read  in  evidence  by  either  party. 

$  2023.  Court  may  order  deposition  If  adverse  party  In  default. 

$9019.  DEPOSITION,  WHEN  USED.  In  all  casee  other 
than  those  mentioned  in  section  two  thousand  and  nine,  where 
a  written  declaration  under  oath  is  used,  it  must  be  a  deposi- 
tion as  prescribed  by  this  code. 

History  I    Snacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C  P.  for  6  pars,  annotation. 

83  C.  30,  32  (erroneously  cited  for  |  2021),  23  P.  214,  215  (cor- 
rect citation);  58  P.  904,  905  (erroneously  cited,  probably  f.>r 
§  2009). 

As  to  abrogation  of  rule  of  strict  construction  of  statutes  In 
derogation  of  conunon  law,  see  Kerr's  Cyc  C.  C.  P.  I  4  and  note. 

As  to  definition  of  deposition,  see  Kerr's  Cyc.  C.  C.  P.  i  2004 
and  note. 

As  to  many  miscellaneous  matters  of  fvldenco,  see  noto 
I  1828.  ante. 
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§2020.  TESTIMONY  OF  WITNESS  OUT  OF  STATE. 
WHEN  TAKEN.  The  testimony  of  a  witness  out  of  this  state 
may  be  taken  by  deposition  in  the  following  cases: 

1st.  In  an  action  at  any  time  after  the  service  of  summons, 
or  the  appearance  of  the  defendant. 

2nd.  In  a  special  proceeding,  any  time  after  a  question  of 
fact  has  arisen  therein. 

3rd.  Where  default  has  been  made  by  any  or  all  of  the 
defendants. 

History  I  Enacted  March  11,  1872.  re-enactment  of  f  482 
Practice  Act;  amended  by  Code  CommiBeion,  Act  March  8,  1901, 
Stats,  and  AmdtB.  1900-1,  p.  258.  act  held  unconetitutional,  see 
history,  f  5  ante;  amended  April  16.  1909,  Stats,  and  Amdts. 
1909.  ch.  628. 

140  C.  1,  8.  73  P.  597  (cited). 

As  to  manner  of  taking  depositions  out  of  this  state,  sec 
Kerr's  Cyc  C.  C.  P.  IS  2024  et  seq.  and  notes. 

As  to  many  miscellaneous  matters  of  cvldenco,  soo  nolo 
%  1823.  ante. 

i  WttL  IN  THIS  STATE,  WHEN  TAKEN.  The  testimony 
of  a  witness  in  this  state  may  be  taken  by  deposition  in  an 
action  at  any  time  after  the  service  of  the  summons  or  the 
appearance  of  the  defendant,  and  in  a  special  proceeding 
after  a  question  of  fact  has  arisen  therein,  in  the  following 
cases:  ' 

1.  When  the  witness  is  a  party  to  the  action  or  proceeding 
or  an  officer  or  member  of  a  corporation  which  is  a  party 
to  the  action  or  proceeding,  or  a  person  for  whose  immediate 
benefit  the  action  or  proceeding  is  prosecuted  or  defended; 

2.  When  the  witness  resides  out  of  the  county  in  which  his 
testimony  is  to  be  used,  or  resides  in  the  coimty  but  more 
than  fifty  miles  distant  from  the  place  of  trial  or  hearing  by 
the  nearest  usual  traveled  route; 

3.  When  the  witness  is  about  to  leave  the  county  where 
the  action  is  to  be  tried,  and  will  probably  continue  absent 
when  the  testimony  is  required; 

4.  When  the  witness,  otherwise  liable  to  attend  the  trial, 
Is  nevertheless  too  infirm  to  attend; 

5.  When  the  testimony  is  required  upon  a  motion,  or  in  any 
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Other  case  where  the  oral  examhiatiott  of  the  witness  is  not 
required; 

6.  When  the  witness  is  the  only  one  who  can  establish  Cacts 
or  a  fact  material  to  the  issue;  providedL  that  the  deposition 
of  such  witness  shall  not  be  used  if  his  presenee  can  be  pre- 
cured  at  the  time  of  the  trial  of  the  cause. 

Wlutorrt  Enacted  March  11.  1872,  re-enactment  of  M28  Prac- 
tice Act,  adding:  paragraph  5;  amended  March  15,  1876,  Oode 
Amdts.  1875-6,  p.  106;  March  9,  1878,  Code  Arndts.  1877-8.  p.  112: 
by  Code  Commission.  Act  March  8,  1901.  Stats,  and  Amdts. 
1900-1,  p.  268,  act  held  unconstitutional,  see  history,  |5  aate; 
March  18,  1905.  Stats,  and  Axndta.  1906,  p.  187. 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation. 
Oode  aectloii. — 66  C.   698,   599    (cited):   63  C.   869,   370    (suIkI.    2 
cited);  74  C.  46,  47,  15  P.  370   (cited):  83  C.  30.  32   (subds.   1   and 

6  construed — erroneously  cited  as  9  2019),  23  P.  214,  215  (correct 
citation):  117  C,  42,  49,  48  P.  972  (construed  with  §2032  post). 
129  C.  557,  563.  62  P.  101  (subd.  5  cited):  140  C.  1,  8.  73  P.  597. 
598  (cited);  140  C.  213,  220,  78  P.  1006  (cited);  149  C.  227.  250.  86 
P.  695,  705,  9  A.  C.  805  (construing  subd.  3):  151  C.  732.  746.  91 
P.  593  (deposition  may  be  taken  when);  153  C.  190.  195.  94  P. 
770,  772   (subd.  3  referred  to). 

PMie*lcw  Aiet  f  tf&^l  C.  94.  97  (cited) :  M  C.  ^Id.  621   Capfaied). 

As  to  continuance,  see  Kerr's  Cyc.  C.  C.  P.  %  2027  and  note  par. 
1  and  §  2032  and  note  par.  19. 

As  to  depositions — in  actions  for  establishing  and  quietini?  ritle 
to  real  property  in  case  of  the  loss  or  destruction  of  public 
records,  see  $  12  act  approved  June  16.  19(HS.  State,  and  Am^ts. 
1906  pp.  78-82  Hen.  G.  L.  (second  Impression),  p.  1557. 

Same — In  contested  election  cases. — See  Kerr'«  Poeket  Pol.  C. 
If  275-282. 

Same — In  this  state,  mode  of  taking. — See  Kerr's  Cyc,  C.  C. 
P.  SI  2031  et  seq.  and  notes. 

Same — Mode  of  taking  generally. — See  Kerr's  Cyc.  C.  C.  P. 
IS  200,   2031  et  seq.  and  notes. 

Same — Of  person  confined  in  prison. — See  Kerr's  Cyo.  C.  C.  P. 
II 1995-1997  and  notes. 

Same — Of  subscribing  witness  to  prov^e  execution  of  instru- 
ment.— See   35  L.  340. 

Same — Of  witness  who  refuses  to  give  affidavit  to  be  used  in 
support  of  motion. — See  Kerr's  Cyc.  C.  C.  P.  |  2009  and  note  par. 
16. 

Same — Taking  for  purpose  of  liahln^  for  evidence. — Stn?  Kerr's 
Cyc.  C.  C.  r.  S  :i034  and  note  par.  11. 

Same — Taking  of,  when  witness  present,  upon  adverse  |»a.rty 
procuring  postponement  of  trial. — See  Kerr's  Cyc.  C.  C.  I*,  f  5f« 
and  note. 
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Same — ^Upon  application  for  search  warrant,  see  Kerr's  Cyc. 
Pen.  C.  II  1526,  1627,  1541  and  notes. 

Same — ^Who  may  take. — See  Kerr's  Cyc.  C.  C.  P.  9  179  subd. 
3  and  note. 

As  to  depositions  In  criminal  prosecutions,  see  Kerr's  Cyc. 
Pen.  C.  1686,  subds.  3,  811,  812,  833,  864.  869,  1335-1362  and 
notes. 

As  to  due  dUisr^nce  in  attempt  to  take  deposition,  sufficient  to 
obtain  continuance,  see  74  A.  D.  146. 

As*  to  many  miscellaneous  matters  of  evidence,  see  note 
1 182S,  ante. 

Ab  to  penalty  for  failure  to  give  deposition,  see  Kerr's  Cyc. 
C.  C.  P.  II 1991  et  seq.  and  notes. 

As  to  requirement  of  proof  of  absence,  infirmity,  or  death  of 
witness  at  time  of  trial,  to  entitle  deposition  to  admission  as 
evidence,  see  Kerr's  Cyc.  C.  C.  P.  I  2032  and  note  pars.  43-54. 

As  to  witness  residing:  out  of  county  and  more  than  30  miles 
distant  not  beingr  required  to  attend  as  witness,  see  Kerr's  Cyc. 
C.  C  P.  1 1989  and  note. 

18022.  MAT  BE  BEAD  IH  EYIBEVCE  BT  EITHEB 
PABTT.  A  deposition  taken  and  returned,  as  provided  in 
this  chapter,  may,  except  as  provided  in  section  twenty  hun- 
dred and  thirty-two,  be  read  in  evidence  by  either  party  at 
any  stage  of  the  action  or  proceeding  in  which  it  was  taken« 
or  in  any  other  action  or  proceeding  between  the  same  par- 
ties or  their  privies  or  successors  in  interest  upon  the  same 
subject  and  ia  then  deemed  the  evidence  of  the  party  read- 
ing it;  but  the  court  may  exclude  the  same  if  it  appears  that 
the  taking  thereof  was  in  any  material  respect  unfair. 

History  I  Enacted  March  20  1907,  Stats,  and  Amdts.  1907, 
p.  732,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  516. 

s  feas.  couBT  mat  obdeb  deposition  if  adtebsb 

PABTT  IN  DEFAULT.  If  an  adverse  party  Is  In  default  for 
not  appearing  and  answering  within  the  time  allowed  by  law 
or  the  court,  or  if,  In  a  special  proceeding,  some  or  all  of  the 
parties  interested  have  not  appeared,  the  court  may  authorize 
a  deposition  to  be  taken  without  the  service  of  any  affidavit 
upon,  or  the  giving  of  any  notice  to,  the  party  so  In  default 
or  not  appearing,  or  may  provide  that  notice  be  given  to  him 
In  such  mode  as  to  the  court  may  seem  proper. 

Hlstoryt    Enacted    March    20,    1907,    Stats,    and    Amdts.    1907, 
p.  732.  Kerr's  Stats,  and  Amdts.  1906-7,  p.  617. 
Kerr's  C.    C.   P.— 93  1473 
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ARTICLE  IV. 

MANNER  OP  TAKING  DEPOSITIONS  OUT  OP  THH  STATE. 

I  2024.     Deposition  of  witness  out  of  state,  how  taken. 

{  2025.     Proper    interrogatories    may    be    prepared,    or    may    be 

waived  by  the  parties. 
f  2025 V^.  Of  non-resident  witness,  on  oral  interrogratories.* 
I  2026.     Authorities   and   duties   of  commissioner. 
f  2027.     Trial,    when    postponed    for    reason    of    non-retum    of 

commission. 
f  2028.     Deposition,   by  whom  used. 
it  2029.     Notice    dispensed    with    where    witness    resides    out   of 

state,  when. 

§  2084.  DEPOSITION  OF  WITNESS  OUT  OF  STATE,  HOW 
TAKEN.  The  deposition  of  a  witness  out  of  this  state  may  be 
taken  upon  a  commission  issued  from  the  court  under  the  seal 
of  the  court,  upon  an  order  of  the  court,  or  a  judge  or  a 
justice  thereof,  on  the  application  of  either  party,  upon  five 
days'  previous  notice  to  the  other.  If  the  court  is  a  justice's 
court,  the  commission  must  have  attached  to  it  a  certificate 
of  the  clerk  of  the  superior  court  of  the  county  in  which 
such  justice's  court  is  held,  under  the  seal  of  such  superior 
court,  to  the  effect  that  the  person  issuing  the  same  was  an 
acting  justice  of  the  peace  at  the  date  of  the  commission. 
If  issued  to  any  place  within  the  United  States  it  may  be 
directed  to  a  person  agreed  upon  by  the  parties,  or  If  they 
do  not  agree,  to  any  notary  public,  judge  or  justice  of  the 
peace  or  oommisBioner  selected  by  the  court  or  judge  or 
justice  issuing  it.  If  issued  to  any  country  oat  of  the  United 
States,  it  may  be  directed  to  a  minister,  ambassador,  consaL 
vice-consul,  or  consular  agent  of  the  United  States  in  audi 
country,  or  to  any  person  agreed  upon  by  the  parties. 

HIiitoiTt  Enacted  March  11,  1872,  re-enactment  of  f  43S 
Practice  Act:  amended  March  24,  1874,  Code  Amdts.  1873-4.  p. 
389;  April  16.  1880.  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  115: 
March  10,  1891,  Stats,  and  Amdts.  1891,  p.  51;  by  Code  Com- 
mission, Act  March  8,  1901.  Stats,  and  Amdts.  1900-1,  p.  253, 
act  held  unconstitutional,  see  history,  |  6  ante;  amended  Martdi 
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20,  1907,  Stats,  and  Amdts.  1907,  p.  732,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.   517;  April  16,  1909,  Stats,  and  Amdts.  1909,  ch.   627. 

See  Kerr's  Cyc.  C  C.  P.  for  15  pars,  annotation. 

48  C.  439,  451  (construed  with  §617  of  Practice  Act);  149  C. 
227,  250,  86  P.  695,  9  A.  C.  805  (construed — not  necessary  that 
witness  be  a  non-resident — all  that  is  required  is  that  he  be  out 
of  the  state);  7  C.  A.  473,  478,  94  P.  777,  778  (insufficiency  of 
objections  to  the  manner  of  taking  depositions). 

As  to  examination  of  witnesses  in  criminal  causos,  on  com- 
mission, see  Kerr's  Cyc.  Pen.  C.  58.1349-1362  and  notes. 

As  to  many  miscellaneous  matters  of  evidtjnce,  see  note 
1 1823,  ante. 

As  to  objections  to  use  of  deposition,  see  post  $  2028  and  note. 

As  to  power  of  magistrate  to  punish  contumacious  witness, 
see  1  L.  N.  S.  1142. 

As  to  power  of  the  court  or  a  judge  thereof  to  sliorten  tlie 
time  within  which  notice  must  he  given,  see  Kerr's  Cyc.  C.  C. 
P.  i  1005  and  note. 

I902fi».  PBOF£B  IKT£BBOGATOBI£S  MAY  BE  PBE- 
FABED,  OB  MAI  BE  WAIVED  BT  THE  FABTIES.    The 

party  moving  for  the  commission  must,  unless  it  is  waived 
by  the  other  party,  attach  to  the  notice  of  the  motion  the  in> 
terrogatories  upon  which  he  desires  it  to  he  taken.  On  the 
hearing  of  the  motion,  the  other  party  must  propose  such 
cross-interrogatories  as  he  may  desire.  11  the  parties  do  net 
agree  as  to  the  form  of  the  interrogatories,  the  court  must 
settle  their  form,  but  such  agreement  or  settlement  does  not 
preclude  either  party,  when  the  deposition  is  offered  in  evi- 
dence, from  interposing  any  objection  to  any  interrogatory 
except  as  to  the  form  thereof. 

The  settleraeBt  of  interrogatories  may  be  had  at  the  time 
of  the  hearing  of  the  motion,  or  at  any  other  time  which  the 
court  may  appoint;  but  the  moving  party  must,  if  he  request 
it,  be  allowed  two  days  within  which  to  propose  such  re- 
direct interrogatories  as  the  cross-interrogatories  proposed 
render  proper.  When  agreed  upon  or  settled,  the  interroga* 
torleg  must  be  annexed  to  the  commission;  or,  when  the  par- 
ties agree  to  that  mode,  or  the  court  on  the  application  of 
either  party,  after  a  hearing  had  upon  two  days'  notice  to 
the  opposite  party,  so  directs,  the  examination  must  be  with- 
out written  interrogatories. 
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Htotoryt  Bnacted  March  11,  1872,  re-enaotment  of  M34  Prae- 
tice  Act;  amended  by  Code  Commission,  Act  March  8,  1901,  StatSL 
and  Amdts.  1900-1,  p.  253,  act  held  unconstitutional,  see  history, 
15  ante;  amended  March  20,  1907,  Stats,  and  Amdts.  1907.  p.  TSS, 
Kerr's  Stats,  and  Amdts.  1906-7»  p.  617. 

As  to  examination  without  settled  interrosratories,  see  Kerr's 
Cyc.  C.  C.  P.  f  2006  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
1 1828,  ante. 

§2a2&H.  OF  KON-BESIBENT  IflXKESS,  ON  ORAL  DT- 
T£fiBOGATOBI£&  When  a  party  shall  doaire  to  take  tbe 
evidence  of  a  non-resident  witness,  to  be  used  in  any  cause 
pending  in  this  state,  the  party  desiring  the  same  (or  where 
notice  shall  have  been  given  that  a  commission  to  take  the 
testimony  of  a  non-resident  witness  will  be  applied  for*  the 
opposite  party,  upon  giving  the  other  three  days'  notice  in 
writing  of  his  election  so  to  do),  may  have  a  commission  di- 
rected in  the  same  manner  as  provided  In  section  two  thousand 
and  twenty-four  of  Code  of  ClTll  Procedure,  to  take  such  evi- 
dence, upon  Interrogatories  to  be  prcH^nnded  to  the  witness 
orally;  upon  the  taking  of  which  each  party  may  i^pear  be- 
fore the  commission.  In  person  or  by  attorney,  and  Interrogate 
the  witness.  The  party  desiring  such  testimony  shall  give 
to  the  other  the  following  notice  of  the  time  and  place  of 
taking  the  same,  to  wit:  ten  days,  and  one  day  In  addition 
thereto  (Sundays  included)  for  every  three  hundred  miles' 
travel  from  the  place  of  holding  the  court  to  the  place  where 
such  deposition  Is  to  be  taken. 

[Costs  on  nen-attendaaee  of  party  gtvlng  Betlee.]  Whoi  a 
party  to  a  suit  shall  give  the  opposite  party  notice  to  take 
a  deposition  upon  oral  interrogatories,  and  shall  fall  to  take 
the  same  accordingly,  unless  such  failure  be  on  account  of 
the  non-attendance  of  the  witness,  not  occasioned  by  the  fault 
of  the  party  giving  the  notice,  or  some  other  unavoidable 
cause,  the  party  notified,  if  he  shall  attend  himself  or  by*  at- 
torney, agreeably  to  the  notice,  shall  be  entitled  to  two  dol- 
lars per  day  for  each  day  he  may  attend  under  such  no- 
tice, and  to  six  cents  per  mile  for  every  mile  that  he  shall 
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neceBBarily  travel  in  going  to  and  returning  from  the  place 
designated  to  take  the  deposition,  to  be  allowed  by  the  court 
where  the  suit  is  pending  and  for  which  execution  may  issue. 

HUtoryi    Enacted    March    21,    1903.    Stats,    and    Amdts.    1903, 
p.  351. 


§2026.    AUTHORITY  AND  DUTIES  OF  COMMISSIONEB. 

The  commission  must  authorize  the  commissioner  to  adminis- 
ter an  oath  to  the  witness  and  to  take  his  deposition  in  answer 
to  the  interrogatories,  or  when  the  examination  is  to  be  with- 
out interrogatories,  in  respect  to  the  question  in  dispute,  and 
to  certify  the  deposition  to  the  court,  in  a  sealed  envelope,  di- 
rected to  the  clerk,  if  there  be  one,  and  if  not,  to  the  judge 
thereof,  and  forwarded  to  him  by  mall  or  other  usual  chan- 
nel of  conveyance. 

History!  Enacted  March  11,  1872.  re-enactment  of  i  485  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  254,  act  held  tmconstltutlonal,  see 
history,  1 5  ante;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  733,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  618. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars  annotation. 

As  to  attaching  exhibits,  see  Kerr's  Cyc.  C.  C.  P.  S  2032  and 
note. 

As  to  many  miscellaneous  matters  of  evidence,  scm;  note 
{  1823,  ante. 


§2027.  TBIAL,  WHEN  POSTPONED  FOR  REASON  OF 
NON-KETURN  OF  COMMISSION.  A  trial  or  other  proceed- 
ing must  not  be  postponed  by  reason  of  a  commission  not  re- 
turned, except  upon  evidence,  satisfactory  to  the  court,  that 
the  testimony  of  the  witness  is  necessary,  and  that  proper 
diligence  has  been  used  to  obtain  it. 

Hlntoryt  Enacted  March  11,  1872,  re-enactment  of  |  436  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  |  2021.  and  note  pars.  3.  4;  and  12032 
and  note  par.  19. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
i  1828,  ante. 
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§203&  DEPOSITION,  BY  WHOM  USED.  The  deposition 
mentioned  in  this  article  may  be  used  by  either  party  on  the 
trial  or  other  proceeding,  against  any  other  party  giying  or 
receiving  the  notice,  subject  to  all  Just  exceptions. 

HIatoryt  Enacted  March  11,  1872;  amended  by  Code  Commia- 
8lon.  Act  March  8.  1901,  Stats,  and  Amdts.  1900-1,  p.  254,  act 
held  unconstitutional,  see  history,  |  6  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

133  C.  475,  477  (deposition  may  bo  used  hut  not  part  «»f  It — 
erroneously  cited  as  §2228),  65  P.  976.  977   (correct  citation). 

Ah  to  many  miscellaneous  matters  of  evidence,  soe  notf 
I  1823.  ante. 

As  to  stipulations  for  depositions,  see  Kerr's  Cyc.  C  C  P. 
f  2024  and  note  pars.  10,  11. 

§2029.  NOTICE  DISPENSED  WITH  WHERE  WITNESS 
RESIDES  OUT  OF  STATE,  WHEN.  In  all  cases  where  ser- 
vice of  summons  has  been  had  by  publication  as  provided 
by  law  and  after  default  has  been  duly  entered,  and  it  ap- 
pears by  affidavit  that  the  residence  of  a  party  to  the  actLou 
is  unknown  and  the  witness  resides  out  of  the  state,  then 
in  such  cases  the  notice  provided  for  in  this  article  shall 
be  dispensed  with. 

Hlntoryi    Knacted  March  5,  1907.  Stats,  and  Amdts.  1907.  p.  110. 
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ARTICLE  V. 

MANNER   OF   TAKING   DEPOSITIONS    IN   THIS   STATE. 

I  2031.  Depositions  may  be  taken  before  a  judge,  etc.,  upon 
notice   to    the   adverse   party. 

I  2032.  Manner  of  taking:  depositions.  May  be  used  by  either 
party  on  the  trial. 

i  2033.     When  deposition  excluded  (repealed). 

{  2034.  A  deposition  once  taken  may  be  read  at  any  time  (re- 
pealed). 

fi  2035.     Deposition  in  this  state  to  be  used  in  other  states. 

ft  2036.     How  to  procure  witness  upon   commission. 

fi  2037.     How,  if  no  commission. 

f  2038.     Deposition,  how   taken. 

S2(ttL    DEPOSITIONS    MAT    BE     TAKEN    BEFORE    A 
JFDGE,  ETC^  UPON  NOTICE  TO  THE  ADYERSE  PARTY. 

ISlther  party  may  have  the  deposition  taken  of  a  witness  in 
this  state»  in  either  of  the  cases  mentioned  In  section  two 
thousand  and  twenty-one,  before  a  judge  or  officer  authorized 
to  administer  oaths,  on  serving  upon  the  adverse  party  pre- 
vious notice  of  the  time  and  place  of  examination,  together 
with  a  copy  of  an  affidavit,  showing  that  the  case  is  within 
that  section.  Such  notice  must  be  at  least  five  days,  adding 
also  one  day  for  every  twenty-five  miles  of  the  distance  of 
the  place  of  examination  from  the  residence  of  the  person  to 
vrhom  the  notice  is  given,  unless,  for  a  cause  shown,  a  judge, 
by  order,  prescribed  a  shorter  time.  When  a  shorter  time  is 
prescribed,  a  copy  of  the  order  must  be  served  with  the  no- 
tice. 

Hlntoryi  Enacted  March  11,  1872,  founded  on  |  429  Practice 
Act:  amended  hy  Code  Commission,  Act  March  8,  1901,  Stats. 
and  Amdts.  1900-1,  p.  265,  act  held  unconstitutional,  see  history, 
f  6  ante. 

Sep  Kerr's  Cyc.  C.  C.  P.  for  30  pars,  annptatlon. 

Code  section. — 66  C.  390.  391,  5  P.  681  (construed);  140  C.  1. 
8.  13,  73  P.  697  (cited);  140  C.  213,  220.  73  P.  1006  (cited):  151  C. 
732,  746,  91  P.  593  (cited);  153  C.  190,  195,  91  P.  770,  771.  772 
(referred  to). 

Pmetlee  Act  I  429. — 3  C.  94,  97   (cited). 
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As  to  authority  of  clerk  of  court  to  take  deposition,  see  Kerr's 
Cyc.  C.  C.  P.  i  696  and  note. 

As  to  authority  of  members  of  board  of  examiners  to  take 
depositions  to  be  used  before  board,  see  Kerr'n  Pocket  Pol.  C. 
1669. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
1 1823,  ante. 

As  to. notice  of  continuance,  when  deposition  is  not  taken  on 
day  set  for  examination,  see  Kerr's  Cyc.  C.  C.  P.  9  2033  and  note 
par.  15. 

As  to  officers  authorized  to  administer  oaths  and  affirmations, 
see  Kerr's  Cyc.  C.  C.  P.  |  2012  and  note;  post  9  2093  and  note. 

As  to  service  of  notice,  grenerally,  see  Kerr's  Cyc  C.  C.  P. 
il  1010-1017  and  notes. 

As  to  shortening:  time  of  notice,  see  Kerr's  Cyc.  C.  C.  P.  %  1005 
and  note. 

As  to  suppression  of  deposition  for  want  of  proper  notice,  see 
Kerr's  Cyc.  C.  C.  P.  i  2033  and  note. 

§2aS2.  MANNER  OF  TAKING  DEPOSITIONa  MAT  BE 
i'SED  BY  EITHEB  PARTY  ON  THE  TRIAL.  Either  party 
may  attend  the  examination  and  put  such  questiona.  direct 
and  cross,  as  may  be  proper.  The  depositions,  when  com- 
pleted, must  be  carefully  read  te  the  witness  and  eonreeled 
by  him  in  any  particular,  if  desired;  It  must  then  be  sub- 
scribed by  the  witness,  certified  by  the  judge  or  officer  taking 
the  deposition,  inclosed  In  an  envelope  or  wrapper,  sealed, 
and  directed  to  the  cleric:  of  the  court  in  which  the  action  is 
pending,  or  to  such  person  as  the  parties  in  writing  may 
agree  upon,  and  either  delivered  by  the  Judge  or  officer  to 
the  clerk  or  such  person,  or  transmitted  through  the  mail 
or  by  some  safe  private  opportunity;  and  thereupon  anch 
deposition  may  be  used  by  either  party  upon  the  trial  or  other 
proceeding  against  any  party  giving  or  receiving  the  notice. 
subject  to  all  legal  exceptions;  but 

If  the  parties  attend  at  the  examination,  no  objectioii  to  tke 
form  of  an  interro^tory  shall  be  made  at  the  trial,  Qnless 
the  same  was  stated  at  the  time  of  the  examination.  If  the 
deposition  be  taken  under  subdivisions  two,  three,  and  four. 
of  section  two  thousand  and  twenty-one,  proof  must  be  made 
at  the  trial  that  the  witness  continues  absent  or  infirm,  or 
is  dead.  The  deposition  thus  taken  may  be  also  read  in  case 
of  the  death  of  the  witness. 
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Uimtoryt  Bnacted  March  11,  1872»  founded  on  { 430  Practice 
Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  255,  act  held  unconstitutional,  see  history, 
S  5  ante. 

See  Kerr's  Cyc.  C.  C-  P.  for  57  pars,  annotation. 

Code  ■ectloB.— 63  C.  369.  370  (cited);  74  C.  46.  47.  48.  15  P.  369. 
370  (construed):  117  C.  42,  49,  48  P.  972  (construed  with  subd. 
1  of  J  2021);  121  C.  147,  152.  53  P.  640  (construed);  125  C.  107. 
114.  67  P.  791  (applied);  129  C.  20,  24.  61  P.  477  (construed): 
133  C.  475.  477  (deposition  may  be  used  but  not  part  of  It — 
erroneously  cited  as  §2282),  65  P.  976,  977  (correct  citation): 
140  C.  1.  8,  13.  73  P.  597  (cited);  140  C.  218,  220,  73  P.  1006  (cited); 
149  C.  227,  250,  9  A,  C.  805,  86  P.  695,  705  (cited);  151  C.  83,  89, 
90  P.  200  (cited — precise  form  of  certificate  not  prescribed — 
sulRciency  of  certificate);  163  C.  190,  196,  94  P.  770,  771,  772 
(referred  to);  3  C.  A.  668,  686,  87  P.  27,  34  (applied);  4  C.  A. 
760,  776,  89  P.  441  (deposition,  when  completed,  must  be  read  to 
witness,  and  subscribed  by  him). 

Fraetlce  Aet  |  430. — 3  C.  94,  97  (cited);  27  C.  372,. 374   (cited). 

As  to  applicability  of  this  section  only  to  depositions  takin  in 
this  state,  see  Kerr's  Cyc.  C.  C.  P.  f  2026  and  note  par.  3.       i 

As  to  continuance,  see  Kerr's  Cyc.  C.  C.  P.  i  2021  and  note 
pars.  3,  4;  I  2027  and  note. 

As  to  defectively  entitled  depositions  in  criminal  proceedings. 
see  Kerr's  Poeket  Pen.  G.  1 1401. 

As  to  Alinjgr  depositions,  see  15  A.  S.  296. 

As  to  form  of  depositions — To  be  interrogatories  and  answers, 
unless  otherwise  agreed,  see  Kerr's  Cyc.  C.  C.  P.  §  2006  and  note. 

As  to  many  miscellaneous  matters  of  evidenct^,  see  note 
S  1823,  ante. 

As  to  method  of  examination,  by  question  and  answer,  or  by 
narration,  see  Kerr's  Cyc.   C.   C.   P.  S  2006  and   note. 

As  to  necessity  of  all  essential  requirements  of  statute  being 
complied  with,  see  Kerr's  Cyc.  C.  C.  P.  $  2019  and  note  pars. 
3»  4. 

As  to  necessity  of  statement  that  witness  was  first  ^duly 
sworn,  see  35  Me.  368,  58  A.  D.  708;  41  Miss.  696,  93  A.  D.  274. 

As  to  notice,  see  "KerNs  Cyc.  C..C.  P.  S  2038  and  note. 

As  to  punishment  of  witness  for  refusal  to  subscribe  a  deposi- 
tion when  required,  see  Kerr's  Cyc.  C.  C.  P.  I  1991  and  note. 

As  to  showing  required  to  lay  proper  foundation  for  admis- 
sion as  deposition  in  a  criminal  case,  see  Kerr's  Cyc.  Pen.  C. 
f  f  686  and  1345  and  notes. 

As  to  stenographer,  see  Kerr's  Cyc.  C.  C.  P.  t  2006  and  note. 

As  to  when  a  deposition  or  certificate  is  'deemed  to  be  com- 
Iplete  within  provisions  of  Penal  Code  relating  to  perjury,  jsee 
XCerr's  Cyc.  Pen.  C.  1 124  and  note. 
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SSOSS.    WHEK  DEPOSITION  EXCLUBED  [repealed]. 

Hlntor^-t  Enacted  March  11,  1872;  repealed  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  AmdtB.  1900-1,  p.  256,  act  held 
unconstitutional,  see  history,  {  6  ante:  repealed  March  20,  1907. 
Stats,  and  Amdts.  1907,  p.  733,  Kerr's  St&ts.  and  Amdts.  1906-7. 
p.  618. 

See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 

68  C.  618,  621,  10  P.  183,  186  (applied);  140  C.  1.  8,  73  P.  597 
(cited);  140  C.  213,  220,  73  P.  1006  (cited). 

As  to  description  of  witness  In  notice,  see  Kerr's  Cyc.  C.  C 
P.  t  2024  and  note  par.  5. 

As  to  excludlngr  deposition  because  of  deprivation  of  party  of 
rigrht  of  cross-examination,  see  38  A.  D.  643. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
f  1823,  ante. 

As  to  notice,  see  Kerr's  Cyc.  C.  C.  P.  |  2031  and  note  pars.  4-12. 

As  to  jise  of  deposition  after  amendment  of  complaint,  see 
13  L,  367. 

§2(»4.  A  DEPOSITION  ONCE  TAKEN  MAT  BE  READ 
AT  ANY  TIME  [repealed]. 

Hlfitoryt  Enacted  March  11,  1872,  re-enactment,  with  addi- 
tions, of  843 1  Practice  Act;  repealed  by  Code  Commission,  Act 
March  8,  1901.  Stats,  and  Amdts.  1900-1,  p.  266,  act  held  uncon- 
stitutional, see  history,  S  6  ante;  repealed  March  20.  1907,  StatSw 
and  Amdts.  1907,  p.  734,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  518. 

See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 

Code  seiTtlon — 65  C.  648,  562.  4  P.  567  (cited);  80  C.  25S.  254, 
22  P.  334,  335  (construed);  83  C.  30,  32,  23  P.  214,  215  (construed); 
51  P.  559,  561  (applied),,  omitted  In  emasculated  opinion.  119  C- 
382,  383:  138  C.  475,  477  (deposition  may  be  used,  but  not  part 
of  it — erroneously  cited  as  8  2234),  66  P.  976,  977  (correct  cita- 
tion); 140  C.  1,  8,  73  P.  597  (cited);  8  C.  A.  668.  686,  87  P.  27,  34 
(applied). 

Practice  Act  {431. — 8  C.  575,  579   (construed). 

As  to  admissibility  of  depositions,  see  29  A.  D.  567;  79  A.  D. 
716;  13  L.  366. 

As  to  competency  of  parties  as  witnesses,  see  Kerr's  Cyc.  O.  C 
P.  S  1879  and  note. 

As  to  construction  of  term  "the  same  parties,"  see  Kerr's 
Cyc.  C.  G.  P.  I  1870  and  note  par.  84. 

As  to  excluding^  deposition  when  offered  against  party  who 
became  such  after  taking:  of  deposition,  see  13  Lk  367. 

As   to    impeaclimcnt    of    witness    by    contradictory    statements 
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made  at  taking  of  deposition,  before  correction  and  signature 
of  witness,  see  Kerr's  Cyc.  C.  C.  P.  S  2052  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
1 1823,  ante. 

As  to  objections  which  may  be  talcen  to  deposition  used  ut 
former  trial,  see  Kerr's  Cyc.  C.  C.  P.  S  2032  and  note  pars.  28, 
29. 

As  to  reading  deposition — At  trial  of  criminal  cause  deposi- 
tion of  a  witness  taken  at  preliminary  examination,  see  Kerr's 
Cyc.  Pen.  C.  |  686  and  note. 

Same — In  another  action,  see  Kerr's  Cyc.  C.  C.  P.  f  2028  and 
note. 

Ab  to  use  of  portions  of  depositions  taken  prior  to  former 
trial  for  purpose  of  cross-examination,  see  Kerr's  Cyc.  C.  C.  P. 
S  2048  and  note. 

§2085.  DEPOSITION  IN  THIS  STATE  TO  BE  USED  IN 
OTHER  STATES.  Any  party  to  an  action  or  special  proceed- 
ing in  a  court  or  before  a  Judge  of  a  sister  state,  may  ob- 
tain the  testimony  of  a  witness  residing  in  this  state,  to  be 
used  in  such  action  or  proceeding,  in  the  cases  mentioned  in 
the  next  two  sections. 

History t    Enacted  March  11,  1872. 

140  C.  1,  8,  73  P.  597  (cited). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
I  1823,  ante. 

§  20M.    HOW  TO  PROCURE  WITNESS  UPON  COMMISSION. 

If  a  commission  to  take  such  testimony  has  been  issued  by 
the  court  before  which  such  action  or  proceeding  is  pending,- 
or  by  a  judge  thereof,  on  exhibiting  the  commission  to  the 
superior  court  of  the  county  in  which  the  witness  resides, 
with  an  affidavit  showing  the  materiality  of  his  testimony, 
such  superior  court  may  issue  a  subpoena  to  the  witness, 
requiring  him  to  appear  and  testify  before  the  commissioner 
named  in  the  commission ,  at  a  specified  time  and  place  within 
such  county. 

HIatoryt  Enacted  March  11.  1S72:  amended  April  16,  18S0, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  115;  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  266,  act  held 
unconstitutional,  see  history,  S  5  ante;  amended  March  20,  1907, 

1483 


I«  2037,  2038  CODE  OF  CIVIL,  PROCEDURE.       [Pt.IV,TitIIL 

Stats.  and  AmdU.  1907.  p.  78S,  Kerr's  Stata.  and  Amdts.  lt0«-7, 
p.  618. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

140  C.  1,  3,  73  P.  697  (cited). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
I  1823,  ante. 

As  to  subpoena,  see  Kerr's  Cyc.  C.  C.  P.  S§  1985  et  seq.  and 
notes. 

§  2mi7.  HOW,  IF  NO  COHnSSION.  If  a  commission  has 
not  been  issued,  and  it  appears  to  a  judge  of  the  superior 
court,  or  to  a  Justice  of  the  peace,  by  afBdavit  satisfactory 
to  him: 

1.  That  the  testimony  of  the  witness  is  material  to  either 
party,  and  that  he  resides  in  the  county  in  which  such  judge 
or  Justice  holds  office; 

2.  That  a  commission  to  take  the  testimony  of  such  wit- 
ness has  not  been  issued; 

3.  That,  according  to  the  law  of  the  state  where  the  action 
or  special  proceeding  is  pending,  the  deposition  of  a  witness 
taken  under  such  circumstances,  and  before  such  Judge  or 
justice,  will  be  received  in  the  action  or  proceeding; 

He  must  issue  his  subpoena  requiring  the  witness  to  appear 
and  testify  before  him  at  a  specified  time  and  place. 

Hlntory:  Enacted  March  11,  1872;  amended  April  16.  ISSO, 
Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  115;  by  Code  Commission. 
Act  March  8,  1901.  Stata.  and  Amdts.  1900-1,  p.  256.  act  held 
unconstitutional,  see  history.  S  6  ante;  amended  Karch  20,  1907. 
Stats,  and  Amdts.  1907,  p.  733,  Kerr's  Stats,  and  Amdts.  1906-7. 
p.  518. 

140  C.  1.  3,  73  P.  597   (cited). 

As  to  many  miscellaneous  matters  of  evidence,  seo  noi«- 
$  1828,  ante. 

§9088.  DEPOSITION,  HOW  TAKEN.  Upon  the  appear- 
ance  of  the  witness,  the  judge  or  justice  must  cause  his  testi- 
mony to  be  taken  in  writing,  and  must  certify  and  transmit 
the  same  to  the  court  or  judge  before  whom  the  action  or 
proceeding  is  pending,  in  such  manner  as  the  law  of  that 
state  requires. 

History i    Enacted  March  11.  1878. 
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126  a  107,  116,  67  P.  791  (construed);  140  C.  1.  3,  73  P.  597 
(cited). 

As  to  many  miscellaneous  matters  of  evidence,  se^  note 
{  1828,  ante. 


ARTICLE  VI. 

QBNERAL   RUL.BS   OF   EXAMINATION. 

f  2042.  Order   of  proof,  how   regrulated. 

i  2048.  Witnesses   not   under   examination   may   be   excluded. 

f  2044.  Court  may  control  mode  of  Interrogation. 

{  2045.  Direct  and  cross-examination   defined. 

{  2046.  Leadlngr  question   defined. 

I  2047.  When   witness   may  refresh   memory  from   notes. 

I  2048.  Cross-examination,   as  to   what. 

f  2049.  Party  producing  witness,  how  far  may  Impeach  his 
credit 

{  2050.  Witness,    how    examined.      When    re-examlned. 

S  2061.  How   impeached. 

1 2052.  Same.     [By  evidence  of  declarations.} 

I  2053.  Evidence   of  good   character,   when  allowed. 

i  2054.  Writing  shown  to  witness  may  be  inspected  by  ad- 
verse  party. 

1 8042.  OBDEB  OF  PBOOF,  HOW  BEGULATED.  The  or- 
der of  proof  must  be  regulated  by  the  sound  discretion  of 
the  court.  Ordinarily,  the  party  beginning  the  case  must 
exhaust  his  evidence  before  the  other  party  begins. 

HIsrtoryt    Bnacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  58  pars,  annotation. 

94  C.  128,  130,  29  P.  489  (applied);  123  C.  403,  408.  56  P.  44 
(construed). 

As  to  abuse  of  judicial  discretion,  see  Kerr's  Cyc.  C.  C.  P. 
%  2044  and  note  par.  5. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
i  1823,  ante. 

As  to  offer  of  proof,  see  12  L.  566-569. 

As  to  order  of  procedings  on  trial,  see  Kerr's  Cyc.  C.  C.  P. 
I  607  and  note. 

As  to  order  of  proof,  see  Abbott's  Trial  Brief — Civil  Jury 
Trials  (2d  ed.)  pp.  114-122. 

As  to  order  of  proof  in  conspiracy,  see  3  A.  8.  489,  490. 
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As  to  order  of  proof  In  criminal  causes,  see  Kerr's  Cyc.  Pen. 
C.  II 1093,  1094  and  notes. 

As  to  reopenlner  case  for  further  proof,  see  Abbott's  Trial 
Brief.  Civil  Jury  Trials  (2d  ed.)  pp.  123-125. 


fSOiS.  WITNESSES  KOT  UNBEB  EXAMIITATION  MAT 
BE  EXCLUDED.  If  either  party  requires  it,  the  jud^e  may 
exclude  from  the  courtroom  any  witness  of  the  adverse  party 
not  at  the  time  under  examination,  so  that  he  may  not  hear 
the  testimony  of  other  witnesses;  but  a  party  to  the  action 
or  proceeding  cannot  be  so  excluded;  and  if  a  corporation  is 
a  party  thereto,  it  is  entitled  to  the  presence  of  one  of  its 
officers,  to  be  designated  by  its  attorney. 

Hlatoryt  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  256.  act 
hela  unconstitutional,  see  history,  I  6  ante;  amended  March  20, 
1907,  Stats,  and  Amdts.  1907,  p.  734,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  619. 

See  "Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

As  to  exclusion  of  witnesses,  see  Abbott's  Trial  Brief  (Civil 
Jury  Trials,  2d  ed.),  pp.  133-135. 

As  to  exclu.slon  of  witnesses  in  criminal  cases,  see  Kerr's  Cyc, 
Pen.  C.  li  868  and  1102  and  note  pars.  46,  47. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
1 1828,  ante. 

§  2044.  COUBT  MAT  CONTBOL  MOD£  OF  INTERBOOA- 
TIOX.  The  court  must  exercise  a  reasonable  control  over 
the  mode  of  interrogation,  eo  as  to  make  it  as  rapid,  as  dis- 
tinct, as  little  annoying  to  the  witness,  and  as  effective  for 
the  extraction  of  the  truth,  as  m^y  be;  but  subject  to  this 
rule,  the  parties  may  put  such  pertinent  and  legal  questions 
as  they  see  fit.  The  court,  however,  may  stop  the  production 
of  further  evidence  upon  any  particular  point  when  the  evi- 
dence upon  it  is  already  so  full  as  to  preclude  reasonable 
doubt 

Biiitor^t    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 
63   C.    56,    58    (court   may  allow     or    disallow    leading    ques- 
tions); 72  C.  59,  60,  18  P.  77.  78  (applied):  68  P.  588,  684  (cited — 
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court  may  require  counsel  to  put  assertions  in  form  of  ques> 
tions). 

Ab  to  control  of  court  over  examination  of  witness,  seo 
Abbott's  Trial  Brief  Civil  Jury  Trials   (2d  ed.),  pp.   130-132. 

As  to  cross-examination,  see  Kerr's  Cyc.  C.  C  P.  fi  2048  and 
note. 

As  to  duty  to  answer,  see  Kerr's  Cyc.  C.  C.  P.  fifS  20C5  <'t  seq. 
and    notes. 

As  to  limiting  number  of  impeaching  witnesses,  see  Kerr's 
Cyc.   C.  C.  P.   I  2061   and   note   par.    70. 

As  to  limiting  number  of  witnesses,  see  note  10  Ij.  576;  also 
Abbott's  Trial  Brief  (Civil  Jury  Trials,  2d  ed.).  pp.  135.  136. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  f  1823. 
ante. 

As  to  power  of  court  to  call  and  examine  witnesses,  see 
67    Lu   876-886. 

As  to  protection  of  witness,  see  Kerr's  Cyc.  C.  C.  P.  fii  2065 
et  seq.  and  notes. 

§204&    DIRECT  AUD   CROSS-EXAMINATION  DEFINED. 

The  examination  of  a  witness  by  the  party  producing  him  is 
denominated  the  direct  examination;  the  examination  of  the 
same  witness,  upon  the  same  matter,  by  the  adverse  party, 
the  cross-examination.  The  direct  examination  muRt  be  com- 
pleted before  the  cross-examination  begins,  unless  the  court 
otherwise  direct 

Hlaloryt    Enacted  March   11.  1872. 

63  C.  66,  58  (court  may  allow  or  disallow  leading^  questluns); 
72  C.  59,  60,  13  P.   77,   78   (applied). 

As  to  cross-examination,  see  Kerr's  Cyc.  C.  C.  P.  S  2048  and 
note. 

As  to  direct  examination,  see  Abbott's  Trial  Brief  (Civil 
Jury  Trials,  2d  ed.),  pp.  141-147,  158. 

As  to  examination  on  voir  dire,  see  Kerr's  Cyc.  Pen.  C  1 1321 
and  note  pars.  15-18. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  S  1823, 
ante. 

Ab  to  order  of  proof,  see  Kerr's  Cyc  C.  C.  P.  H  2042,  2060 
and   notes. 

^204«.  LEADIX6  QUESTIONS  DEFINED.  A  question 
which  suggests  to  the  witness  the  answer  which  the  examin- 
ing party  desires,  is  denominated  a  leading  or  suggestive  ques- 
tion.   On  a  direct  examination,  leading  quesUouB  are  not  al- 
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lowed,  except  in  the  sound  discretion  of  the  court,  under  spe- 
cial circumstances,  making  it  appear  that  the  interests  of 
justice  require  it. 

Hlatoryt    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  16  pars,  annotation. 

63  C.  66,  68  (court  may  allow  or  disallow  leading*  questions): 
72   C.   69.   60.   18 -P.   77.   78    (applied);    76   C.    328.   349.    19    P.    161, 

.171    (applied). 

As  to  definition  of  leading  question,  see  47  A.  D.  82,  83. 

As  to  leading  questions,  see  Abbott's  Trial  Brief  (Civil  Jury 
Trials,   2d  ed.),  pp.   147-161. 

As  to  leading:  questions  concerning'  matters  which  are  merely 
introductory,  or  by  way  of  recapitulation,  see  47  A.  D.  84. 

As  to  leadinff  questions  for  purpose  of  identifying'  persona 
or  things,  beingr  allowable,  see  47  A.  D.  84. 

As  to  leading:  questions  not  generally  being  allowed  on  direct 
examination,  see  47  A.  D.  83. 

As  to  leading:  questions  to  assist  memory  of  witness  being 
permissible,  see   47  A.   D.   84. 

As  to  leading*  questions  to  unwilling  witness  being:  allow- 
able, see  47  A.  D.  88,  84;  82  A.  B.  69. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
S  1823,  ante. 

As  to  right  of  court  to  ask  leading  questions,  see  57  L.  881. 
882. 

§  2047.  WHEir  WITNESS  MAT  BEFBESH  MEMORY  FBOM 
NOTES.  A  witness  is  allowed  to  refresh  his  memory  re- 
specting a  fact,  by  anything  written  by  himself,  or  under  his 
direction,  at  the  time  when  the  fact  occurred,  or  immediately 
thereafter,  or  at  any  other  time  when  the  fact  was  fresh 
in  his  memory,  and  he  knew  that  the  same  was  correctly 
stated  in  the  writing.  But  in  such  case  the  writing  must  be 
produced,  and  may  be  seen  by  the  adverse  party,  who  may. 
if  he  choose,  cross-examine  the  witness  upon  it,  and  may 
read  it  to  the  jury.  So,  also,  a  witness  may  testify  from  such 
a  writing,  though  he  retain  no  recollection  of  the  particular 
facts,  but  such  evidence  must  be  received  with  caution. 

History  I    Bnacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  26  pars,  annotation. 

64  C.   489,   490,  2  P.   280,   261    (cited);   68  C.   111.   112,  8   P.   799. 
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800  (applied);  73  C.  206,  209.  14  P.  781.  783  (applied):  77  C. 
213.  216.  19  P.  490.  492  (cited);  96  C.  462,  465,  29  P.  117,  31  P. 
661,  562  (applied);  97  C.  224,  227,  32  P.  11  (applied);  98  C. 
127,  182,  32  P.  880,  832  (cited);  33  P.  776.  779  (it  is  error  to 
allow  a  witness  to  refresh  his  memory  from  an  information 
containing  a  copy  of  forgred  instrument);  101  C.  90,  104,  85 
P.  444  (applied);  111  C.  57,  69,  43  P.  418  (applied);  116  C.  179, 
213.  48  P.  75  (applied);  131  C.  472,  480,  63  P.  775  (applied); 
132  C.  37.  39,  64  P.  107,  108  (applied);  138  C.  481.  488.  71  P.  568. 
72  P.  48.  61  U  245  (applied);  3  C.  A.  178,  179.  84  P.  670 
(applied);  6  C.  A.  69,  76.  92  P.  506  (applied — ^testimony  of 
confession  in  prosecution  for  arson). 

As  to  inspection  of  writing  by  opposite  party,  see  Kerr's 
Cyc.  C.  C.  P.  I  2054  and  note;  also  98  A.  D.  620. 

As  to  many  miscellaneous  ntatters  of  evidence,  see  note 
1 1838.  ante. 

As  to  refreshing  memory  by  referring  to  books  of  account, 
memoranda,  etc..  see  98  A.  D.  619-628;  15  A.  D.  194;  39  A.  R. 
429;  35  A.  R.  58,  57;  74  A.  D.  550.  558;  briefs  56  L..  773;  62  L. 
775;  Abbott's  Trial  Brief  (Civil  Jury  Trials,  2d  ed.),  pp.  153, 
158,    844. 

As  to  stenographer,  when  witness,  refreshing  memory  by 
use   of  stenographic  notes,  see   81   A.   S.   364. 

As  to  witness  being  compelled,  in  discretion  of  court,  to 
refresh  memory,  see  98  A.  D.  619. 

As  to  use  of  copy  of  original  memorandum  being  allowable, 
see   15  A.  D.   194;   74   A.  D.   558. 

12048.  0B08S-EXAMINATI0N,  AS  TO  lYHAT.  The  op- 
posite party  may  cross-examine  the  witness  as  to  any  facts 
stated  in  his  direct  examination  or  connected  therewith,  and 
in  so  doing  may  put  leading  questions,  buL  if  he  examine 
him  as  to  other  matters,  such  examination  is  to  be  subject  to 
the  same  rules  as  a  direct  examination. 

Htotoi*yt    Bnacted  March  11,  1872. 

See  Kerr's  Cyc.  0.  C.  P.  for  192  pars,  annotation. 

66  C.  603,  604,  6  P.  695  (cited);  69  0.  169,  172,  10  P.  378,  380 
(cited);  79  C.  404,  408,  21  P.  846,  847  (applied);  110  C.  414,  418. 
42  P.  909  (referred  to);  116  C.  179,  211,  48  P.  76  (construed); 
148  C.  158,  162.  76  P.  889  (applied);  145  C.  124,  129,  78  P.  372 
(applied);  3  C.  A.  535,  646,  86  P.  916  (proper  cross-examination 
of  purchaser  as  to  payments  made). 

As  to  answers  concerning  collateral  facts  -being  conclusive, 
see   79  A.   D.   699. 
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As  to  competency  of  witness,  see  Kerr's  Cyc.  C.  C.  P.  |(  1879- 
1883  and   notes. 

As  to  contradict  In  er  witness  by  use  of  deposition,  see  Kerr's 
Cyc.  C.  C.  P.  i  2062  and  note  pars.  110-116. 

As  to  cross-examination  as  to  competency  of  expert  wit- 
ness,  see   68  L.   967. 

As  to  cross-examination  by  court,  see  57  L.   882. 

As  to  cross-examination  concerniniT  collateral  matters,  see 
82   A.  S.   50. 

As  to  cross-examination  for  purpose  of  laying:  foundation 
for  admission  of  contradictory  statements,  see  Kerr's  Cyc.  C. 
C.    P.    fi  2052    and   note   pars.    20-46. 

As  to  cross-examination  In  criminal  causes,  see  Kerr's  Cyc. 
Pen.  C.   {1321  and  note  pars.   79-91. 

As  to  cross-examination  of  a  defendant  in  a  criminal  action 
or  proceeding,  see  Kerr's  Cyc.  Pen.  C.  |  1323  and  note;  also  38 
A.   S.   895-898. 

As  to  cross-examination  of  affiant,  see  Kerr's  Cyc.  C.  C.  P. 
{  2009  and  note  par.  10. 

As  to  cross-examination  of  defendant  in  criminal  cause,  see 
Kerr's  Cyc.  Pen.  C.   S  1323  and  note  pars.   53-103. 

As  to  cross-examination  of  handwriting  expert,  see  60  A. 
R.    261. 

As  to  cross-examination  of  witnesses  as  to  sanity  or  Insan- 
ity,  see   39  I^.   326-328. 

As  to  cross-examination  of  witness  called  by  party  exam- 
ining: lilm,  when  witness  is  found  to  be  adverse,  see  82  A.  S.  59. 

As  to  curtalllngr  cross-examination  on  Immaterial  matters, 
see   Kerr's  Cyc.  C.   C.   P.    §  2042  and   note   par.   6. 

As  to  curtailing:  cross-examination  upon  Immaterial  and 
Irrelevant  matters  when  the  cross-examination  runs  into  mere 
repetition  of  questions  already  asked,  see  Kerr's  Cyc.  C.  C. 
P.   I  2044   and  note  par.   6. 

As  to  discretion  of  court  as  to  examination  of  witnesses, 
see  Kerr's  Cyc.  C.  C.  P.  §2042  and  note  pars.  9-11;  I  2044  and 
note  pars.  3-5;  8  2046  and  note  pars.  2-7;  Kerr's  Cyc.  Pen.  O. 
I  1321   and  note  par.   38. 

As  to  duty  of  witness  to  answer,  see  Kerr's  Cyc.  C.  C.  P. 
S  2065   and   note. 

As  to  evidence  of  declarations,  see  Kerr's  Cyc.  C.  C.  P.  f  1870 
and  note. 

As  to  evidence  of  whole  of  transaction  or  conversation  beini? 
admissible  when  a  part  thereof  has  been  proved  by  adverse 
party,  see  Kerr's  Cyc.  C.  C.  P.  I  1864  and  note;  also  60  A.  D. 
449;    82    A.    D.    342-345. 

As  to  evidence  to  show  credibility  of  witness,  see  Kerr's  Cyc. 
C.   C.   P.   11  1847,   1870  subd.    16  and  notes. 

As  to  extent  of  Inquiry  on  collateral  and  irrelevant  matters 
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for  purpose  of  discrediting  witness,  see  88  A.  D.  821. 

As  to  facts  which  may  be  proved  on  .  trial  generally,  see 
Kerr's  .Cyc.  C.  C.   P.   i  1870  and  note. 

As  to  framing  hypothetical  questions,  see  5S  A.  R.  307-309. 

As  to  hostility  or  bias  of  witness,  see  82  A.  S.  62-57. 

As  to  immorality  of  witness,  see  Kerr's  Cyc.  C.  C.  P.  S  2048, 
note   par.   62;   {  2051    and   note  pars.   94-101. 

As  to  impeaching  witness  by  evidence  of  Immorality.  s»'e 
Kerr's  Cyc.  C.  C.  P.  S  2048  note  par.  9  this  note:  also  S  2051 
and  note  pars.  94-101. 

As  to  impeachment  of  witnesses,  see  Kerr's  Cyc.  C.  C.  P. 
SI  2049.  2051-2053  and  notes. 

As  to  inquiry  as  to  cause  of  hostility,  see  73  A.  IX  775. 

As  to  introducing  defense  by  cross-examination,  see  65  A.  D. 
418;   55   A.   D.   559. 

As  to  laying  foundation  for  Impeachment,  see  Kerr's  Cyc. 
C.  O.  P.  I  2052  and  note  pars.   20-46. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
1 1823,   ante. 

As  to  memory  of  witness,  see  35  A.  R.  291.  292. 

As  to  object  of  cross-examination,  see  12  L.  693. 

As  to  privilege  of  witness,  see  Kerr's  Cyc.  C.  C.  P.  SS  2066 
et   seq.   and   notes.  . 

As  to  privileged  communications,  see  Kerr's  Cyc.  C.  C.  P. 
f  1881  and  note. 

As  to  proof  of  hostility  by  evidence  of  acts  or  declarations, 
see  Kerr's  Cyc.  C.  C.  P.  §2051  and  note  pars.  7-12;  |  205^  and 
note  pars.  64-69. 

As  to  proof  of  privileged  communication  as  contradictory 
statement,  see  Kerr's  Cyc.  C.  C.  P.  I  2062  and  note  pars.  88.  89. 

As  to  questions  concerning  matters  tending  to  disgrace  and 
degrade  witness,  see  57  A.  D.  16-19;  88  A.  D.  320;  82  A.  S.  31. 
36;  brief  54  I^  646. 

As  to  recalling  witness  for  further  cross-examination,  see 
Kerr's  Cyc.  C.  C.  P.   I  2050  and  note. 

As  to  right  to  explain  testimony  elicited  on  cross-examina- 
tion, see  Kerr's  Cyc.  C.  C.  P.  S  2050  and  note  pars.  14-16;  §  2052 
and  note  pars.   9-19. 

As  to  scope  of  cross-examination,  see  12  L.  693,  694. 

As  to  testing  competency  and  credibility  of  witness,  see 
Kerr's  Cyc.  C.  C.  P.  §2048,  note  pars.   13-22,   26-96  of  this  note. 

As  to  testing  competency  of  witness,  see  Kerr's  Cyc.  Pen.  C. 
11102  and  note  par.  16;  9  1321  and  note. 

As  to  testing  credibility  of  witness,  see  57  A.  R.  16-19; 
Abbott's  Trial  Brief  (Civil  Jury  Trials,  2d  ed.),  pp.   167-172. 

As  to  use  of  scientific  books  on  examination,  see  Abbott's 
Trial  Brief  (Civil  Jury  Trials,  2d  ed.),  pp.  162,  153. 

As  to  witness's  right  of  explanation  of  facts  tending  to  show 
bias,  etc.,  see  82  A.  S.  64, 
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§  2049.  PARTY  PEODUCING  WITITESS,  HOW  FAB  MAT 
IMPEACH  HIS  CBEDIT.  The  party  producing  a  witness  is 
not  allowed  to  Impeach  his  credit  by  evidence  of  bah  char- 
acter, but  he  may  contradict  him  by  other  evidence,  and  may 
also  show  that  he  has  made  at  other  times  statements  in- 
consistent with  his  present  testimony^  as  provided  in  section 
two  thousand  and  fifty-two. 

HIatory;    Bnacted  March   11.  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  27  pars,  annotation. 

68  C.  584,  586,  588,  10  P.  212,  213,  214  (construed):  69  C.  16J». 
172.  10  P.  378,  380  (cited);  80  C.  160,  161.  22  P.  127,  128.  549 
(applied);  37  P.  872,  875  (applied  in  action  agralnst  adminis- 
tratrix, wliere  plaintiff  called  her  as  a  witness);  111  C.  616. 
623,  44  P.  814  (construed):  118  C.  672,  675,  50  P.  841  (applied): 
63  P.  922,  926  (cited — omitted  from  emasculated  opinion.  121 
C.  451,  457);  134  C.  618,  619.  620,  66  P.  865  (construed):  141  C. 
529,  532,  75  P.  101  (applied);  148  C.  884,  345,  83  P.  43,  48 
(extent  to  which  lang-uag-e  of  section  has  been  qualified):  7 
C.  A.  206,  215.  216,  217,  98  P.  1049,  1052  (construed  and  com- 
mented upon — reference  in  section  to  §2052  C,  C.  P.  explained  I. 

As  to  contradiction  upon  collateral  matters,  see  60  A.  D.  75-. 

As  to  impeaching:  witnesses,  generally,  see  Kerr's  Cyc.  C.  C. 
P.  I  2048  and  note  pars.  48«49,  118,  119,  fi  2051,  2062,  20S3  and 
notes. 

As  to  impeaching  witness  produced  by  adverse  party,  upon 
new  matter  called  out  on  cross-examination,  see  60  A.  D.  752. 

As  to  Impeachment  of  one's  own  witness,  see  15  A-  D.  96-99; 
82  A.  S.  57-63:  Abbott's  Trial  Brief  (Civil  Jury  Trials,  2d  ed.). 
pp.    208-218. 

As  to  impeachment  of  one's  own  witness  by  evidence  of  con- 
tradictory statements,  see  74  A.  D.  398-400;  1  A.  D.  574:  15  A.  D. 
97,  98:  55  A.  D.  559;  60  A.  T).  751,  762;  78  A.  D.  776. 

As  to  incidentally  impeaching  one's  own  witness  by  proving 
facts  by  other  evidence,  see  15  A.  D.  97;  60  A.  D.  760. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
S  1823,  ante. 

As  to  party  producing  w^itness,  see  73  A.  D.  776:  brief  4S 
L.    676. 

As  to  prohibition  of  evidence  of  bad  reputation,  see  15  A.  D. 
96,   97;   60  A.  D.   749. 

As  to  rule  that  witness  who  merely  fails  to  testify  as  ex- 
pected cannot  be  impeached  by  evidence  that  he  had  previously 
made  desired  statements,  see  74  A.  D.  398-400. 

As  to  witness  whom  party  is  under  necessity  of  calling,  see 
60  A.  D.  751. 
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§2060.  WITNESS,  HOW  EXAMINED.  WHEN  BB-EX- 
AMINED.  A  witness  once  examined  cannot  be  re-examined 
as  to  the  same  matter  without  leave  of  the  court,  but  he  may 
be  re-examined  as  to  any  new  matter  upon  which  he  has 
been  examined  by  the  adverse  party.  And  after  the  examina- 
tions on  both  sides  are  once  concluded,  the  witness  cannot 
be  recalled  without  leave  of  the  court.  Leave  is  granted  or 
withheld,  in  the  exercise  of  a  sound  discretion. 

Hlatoryi    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  39  pars,  annotation. 

94  C.  509,  512,  29  P.  953  (applied);  105  C.  314,  319.  38  P.  89D 
(applied);  141  C.  233,  246  (erroneously  cited  for  f  2052  post); 
74  P.  745,  750   (correct  citation). 

As  to  discretion  of  court  in  recalling  witness,  see  21  A.  D.  154. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
i  1828,  ante. 

As  to  recalling  witness — Discretion  of  court,  see  Kerr's  Cyc. 
C.  C.  P.  S  607  subd.  3  and  note. 

Same — For  purpose  of  laying:  foundation  for  impeachment. — 
See   73  A.  D.   766. 

As  to  re-cross-cxaminatlon,  see  Abbott's  Trial  Brief  (Civil 
Jury  Trial,  2d  ed.).  p.  174. 

As  to  redirect  examination,  see  Abbott's  Trial  Brief  (Civil 
Jury  Trials,  2d  ed.),  pp.  172-174. 

As  to  reopening  case,  see  Kerr's  Cyc.  C.  C.  P.  |  2042  and 
note  pars.  39-67. 

As  to  rlerht  of  court  to  prevent  useless  repetition,  see  Kerr's 
Cyc.  C.  C.  P.  5  2044  and  note  pars.  11-15. 

f  20S1.    HOW  IMPEACHED.    A  witness  may  be  impeached 

by  the  party  against  whom  he  was  called,  by  contradictory 
evidence  or  by  evidence  that  his  general  reputation  for  truth, 
honesty,  or  integrity  is  bad,  but  not  by  eyidence  of  particular 
wrongful  acts,  except  that  it  may  be  shown  by  the  examina- 
tion of  the  witness,  or  the  record  of  the  Judgment,  that  he 
has  been  convicted  of  a  felony. 

HUtoryt    Bn acted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  107  pars,  annotation. 

48  C.  885,  886,  838  (cited);  60  C.  233.  234,  285  (construed); 
51  C.  697,  600  (construed);  57  C.  671,  678.  674  (applied);  68  C. 
212.   214   (applied);  60  C.  412,  418   (cited);  64  C.   157,  168,  30  P. 
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620.  628  (conatrued);  66  C.  129,  131.  134,  3  P.  590.  592  (cited):  65 
C.  548,  561,  4  P.  567,  569  (cited);  65  C,  625,  4  P.  675  (construed); 
4  P.  769,  771,  773  (former  conviction  of  felony  may  bo  shown 
how);  68  C.  101,  103,  8  P.  687  (applied);  89  C.  601,  606.  11  P. 
481,  484  (conviction  of  felony— -erroneously  cited  as  f  205.  Pen. 
C);  70  C.  226,  229,  11  P.  700,  701  (applied);  71  C.  195,  196,  12 
P.  52  (applied) ;  75  C.  383.  388,  17  P.  431,  433  (cited) ;  76  C.  192.  196. 
18  P.  318,  320  (cited);  18  P.  660,  667  (witness  cannot  be  Im- 
peached by  evidence  of  wrong-f  ul  acts) ;  79  C.  633,  673.  22  P. 
26,  38,  131  (cited);  81  C.  lOS,  105.  22  P.  408,  409  (applied). 
81  C.  113,  117,  22  P.  477,  478  (applied);  86  C.  483,  490,  25  P. 
1,  3  (applied):  87  C.  109.  114,  23  P.  371,  372.  25  P.  256  (applied): 
89  C.  572,  574,  26  P.  1080,  1081  (proof  of  reputation  is  not  con- 
fined to  one's  own  personal  knowledge);  96  C.  171,  180.  31  P. 
45  (applied);  32  P.  879,  880  (witness,  how  impeached);  33  P. 
920,  922  (witness  cannot,  on  cross-examination,  for  purpose 
of  impeaching:  him.  be  questioned  as  to  particular  wron;;- 
ful  acts);  99  C.  440,  442,  34  P.  105  (applied);  100  C.  478.  482. 
35  P.  84  (construed);  39  P.  438.  439  (conviction  of  felony,  how 
proved  before  enactment  of  section);  108  C.  597,  607,  41  P. 
697.  698  (construed);  113  C.  80.  87,  45  P.  175  (applied):  113 
C.  618,  624,  45  P.  860  (applied):  116  C.  682,  687,  48  P.  803  (con- 
strued); 118  C.  107,  110,  111,  50  P.  310,  311  (applied):  119  C. 
267,  271,  51  P.  325.  326  (applied);  120  C.  660,  666,  53  P.  259 
(construed — erroneously  cited  as   $2052);    121   C.   668,   669.   54   P. 

146  (construed);  123  C.  366.  868,  65  P.  1003  (applied);  124  C. 
653.  657,  57  P.  578,  579,  1008  (applied);  125  C.  129.  134.  135,  136. 
57  P.  785  (construed);  133  C.  16,  20,  65  P.  9  (applied):  13  4  C. 
202,  204,  66  P.  212  (applied);  134  C.  301.  307,  66  P.  372  (con- 
strued); 134  C.  355,  356,  66  P.  321  (applied);  134  C.  482.  492.  66 
P.  734  (cited);  142  C.  292.  294,  75  P.  828  (construed):  143  C 
116.  126.  127,  76  P.  884  (cited);  146  C.  119,  122,  79  P.  846  (applied). 

147  C.  782.  786,  787,  82  P.  442  (construed);  148  C.  507,  510,  83 
P.  707  (no  impeachment  by  evidence  of  particular  wrongrfiil 
acts,  except  for  felony);  150  C.  12,  21,  87  P.  1016  (conviction  of 
felony  may  be  shown);  153  C.  1,  7,  94  P.  94.  96  (every  Impeac!'- 
ment  of  witness  is  not  Impeachment  of  his  cliaracler):  5  C  A. 
719.  721,  91  P.  260.  261  (evidence  of  excellence  of  character  Is 
properly  rejected  where  witness  has  not  been  impeached ) ;  7 
C.  A.  37.  38,  93  P.  386  (no  impeachment  of  witness  by  protjf  of 
adultery). 

As  to  acts  of  immorality,  see  Kerr's  Cyc.  C.  C.  P.  |  2051.  note 
pars.  94-101  this  note. 

As  to  admissibility  of  evidence  of  general  character  for 
chastity,  see  39  A.  D.  529;  17  A.  D.  77:  46  A.  D.  230:  53  A.  S. 
479-482;  brief  54  L.  646. 

As  to  admissibility  of  te.stimony  to  show  bias  of  Impeaching 
witness,  see  63  "L.  182. 
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Aa  to  asking  whether  witness  is  entitled  to  belief  under  oath, 
see  39  A.  D.  530;  73  A.  D.  772,  774;  82  A.  S.  29. 

As  to  character — showing  after  impeachment,  see  Kerr's  Cyc. 
C.  C.  P.  S  2053  and  note. 

As  to  collateral  matters,  see  Kerr's  Cyc.  C.  C.  P.  5  2048  and 
note  pars.  6-12;  §2052  and  note  pars.  76-78. 

As  to  competency  of  witness  to  testify  to  character  of  another 
witness  for  truth  and  veracity,  see  17  A.  D.  76;  79  A.  D.  327;  86 
A.  D.  668. 

As  to  contradictory  evidence,  see  15  A.  D.  99. 

As  to  cross-examination  as  to  knowledgre  of  reputation,  see 
Kerr's  Cyc.  C.  C.  P.  |  2048  and  note  pars.  71,  72. 

As  to  cross-examination,  generally,  see  Kerr's  Cyc.  C.  C.  P. 
I  2048  and  note. 

As  to  cross-examination  of  Impeaching:  witness,  see  73  A.  D. 
773;  82  A.  S.  28;  Abbott's  Trial  Brief  (Civil  Jury  Trials,  2d  ed.), 
pp.  166,  167. 

As  to  evidence  of  arrest,  see  57  A.  R.  16-19. 

As  to  evidence  of  bias,  hostility,  relationship,  etc.,  see  15 
A.  D.  100;  62  A.  S.  62-57. 

As  to  evidence  of  conviction  of  infamous  crime,  see  73  A.  D. 
775;  82  A.  S.  34-89;  Abbott's  Trial  Brief  (Civil  Jury  Trials.  2d 
ed.),  pp.  199-202. 

As  to  evidence  of  general  moral  character,  see  17  A.  D.  77; 
46  A.  D.  230;  86  A.  D.  668;  82  A.  S.  29;  Abbott's  Trial  Brief  (Civil 
Jury  Trials,  2d  ed.),  pp.  194-199. 

As  to  evidence  of  general  reputation  for  truth  and  veracity, 
see  15  A-  D.  100;  17  A.  D.  76,  77;  82  A.  S.  26;  Abbott's  Trial  Brief 
(Civil  Jury  Trials,  2d  ed.),  pp.  194-199. 

As  to  evidence  of  indictment,  see  57  A.  R.  16-19. 

As  to  evidence  of  offer  of  compromise  of  felony,  see  25  A.  D. 
596. 

As  to  evidence  of  particular  wrongful  acts,  see  39  A.  D.  529; 
45  A.  D.  230;  57  A.  R.  16-19;  82  A.  S.  34. 

As  to  evidence  to  afTect  the  credibility  of  witness,  see  Kerr's 
Cyc.  C.  C.  P.  Si  1847,  1870,  subd.  16  and  notes. 

As  to  falsus  in  uno  falsus  in  omnibus,  see  Kerr's  Cyc.  C.  C.  P. 
I  2061  and  note. 

As  to  impeachment  of  defendant  In  criminal  case,  as  witness, 
see  Kerr's  Cyc.  Pen.  C.  §  1102  and  note  pars.  31-43:  27  A.  R.  144, 
145. 

As  to  impeachment  of  witness,  see  Kerr's  Cyc.  Pen.  C.  |  1102 
and  note  pars.  55-64;  f  1321  and  note  pars.  40-49;  also  82  A.  S. 
25-68;  10  L.  627;  briefs  10  L.  378;  19  L.  146;  54  L.  646. 

As  to  inquiry  being  confined  to  community  in  which  impeached 
witness  resides,  see  82  A.  S.  33. 

As  to  Jury  being  jtidge  of  weight  and  effect  of  evidence,  see 
Kerr's  Cyc.  C.  C.  P.  §2061  and  note. 
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As  to  laying  foundation  by  ah  owing  competency  of  Impeach- 
ing: witness,  see  82  A.  S.  26,  27. 

Ab  to  limiting  number  of  Impeaching  witnesses,  see  73  A.  D. 
775. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
f  1823,  ante. 

As  to  memory  of  witness,  see  35  A.  R.  291;  82  A.  8.  25. 

As  to  presumption  that  witness  speaks  truth,  see  Kerr's  Cyc. 
C.  C.  P.  I  1847  and  note. 

As  to  proper  form  of  interrogating,  see  73  A.  D.  771-773:  82 
A.  S.  26. 

As  to  proving  hostility  of  witness  by  evidence  of  witness's 
declarations,  see  Kerr's  Cyc  C.  C.  P.  |  2062  and  note  pars  64-69. 

As  to  proving  intoxication  of  witness  at  time  facts  sworn  to 
occurred,  see  73  A,  D.  777. 

As  to  reading  scientific  books  to  jury,  see  41  A.  R.  61-63:  73 
A.  D.  777. 

AS  to  showing  hostility  of  witness  by  cross-examination,  see 
Kerr's  Cyc.  C.  C.  P.  %  2048  and  note  pars.  56-61. 

As  to  testing  credibility  of  witness  by  cross-examination,  see 
•Kerr's  Cyc.  C.  C.  P.  S  2048  and  note  pars.  25-96. 

As  to  want  of  religious  belief,  see  17  A.  D.  77. 

§  2052.    SAME.     [BY  ETIBENCE  OF  DECLABATIONS.]    A 

witness  may  also  be  impeached  by  evidenoe  that  he  has  made* 
at  other  times,  statements  inconsistent  with  his.  present  testi- 
mony; but  before  this  can  be  done  the  statements  must  be 
related  to  him,  with  the  circumstances  of  times,  places,  and 
persons  present,  and  he  must  be  asked  whether  he  made  such 
statements,  and  if  so,  allowed  to  explain  them.  If  the  stefe- 
ments  be  in  writing,  they  must  be  shown  to  the  witness  be- 
fore any  question  is  put  to  him  concerning  them. 

History  I    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  128  pars,  annotation. 

56  C.  4,  6,  7  (applied);  68  C.  214.  217  (applied);  60  C.  412.  413 
(cited);  62  C.  139,  145  (erroneously  cited  as  §2054  post);  65  C 
129,  131,  3  P.  590,  591  (cited);  65  C.  179.  180.  3  P.  625.  626  (con- 
strued); 68  C.  584,  586.  688,  10  P.  212,  213,  214  (construed):  69  C. 
169,  172,  10  P.  378,  380  (cited);  71  C.  618,  628,  12  P.  791,  794 
(cited);  74  C.  389,  393,  16  P.  201,  203  (construed);  76  C.  192,  196. 
18  P.  318,  320  (cited);  80  C.  160,  161,  22  P.  127,  549  (applied): 
32  P.  879,  880  (way  prescribed  for  impeaching  witness);  99  C- 
299.  302.  33  P.  1088  (applied);  99  C.  333.  384.  S3  P.  1097  (applied): 
39  P.  438,  439  (applied  where  testimony  before  examining  magis- 
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trate  was  sougrht  to  be  used  to  contradict  witness);  111  C.  616, 
623,  44  P.  814  (construed);  114  C.  51.  55,  45  P.  1003  (applied); 
116  C.  75,  79,  47  P.  879,  (construed);  116  C.  179.  220,  48  P.  75 
(applied);  118  C.  672,  676.  50  P.  841  (applied);  120  C.  170,  175, 
176,  52  P.  307  (applied  and  construed);  120  C.  660,  666.  63  P. 
269,  861  (cited);  120  C.  666.  63  P.  261  (erroneously  cited  for 
12051);  122  C.  8,  17.  64  P.  872,  873  (construed);  122  C.  663.  566, 
55  P.  577  (applied);  125  C.  129.  136,  57  P.  785  (construed);  133 
C.  16,  20,  65  P.  9  (applied);  134  C.  355,  857,  66  P.  321  (applied); 
134  C.  482,  492,  66  P.  784,  735,  738  (construed);  136  C.  356,  360. 
68  P.  1024  (construed);  138  C.  39.  42.  70  P.  1014  (applied);  139 
C.  154,  157,  161,  72  P.  965  (construed);  140  C.  153.  166,  73  P.  831 
(applied);  141  C.  233,  244  (applied),  246  (Incorrectly  cited  as 
§2050),  74  P.  745,  750  (correct  citation);  141  C.  529.  632,  75  P. 
101  (applied);  143  C.  116,  127,  76  P.  884  (cited);  145  C.  772,  776. 
776,  79  P.  542  (applied);  148  C.  334.  345,  83  P.  43  (contradictory 
statements — effect  of  qualification  imposed  on  section);  148  C. 
507,  510,  83  P.  707  (foundation  must  first  be  laid  as  prerequisite 
for  proof  of  Inconsistent  statements);  152  C.  437,  440,  93  P.  88 
(applied  to  witness  for  adverse  ps^rty);  153  C.  1,  7,  94  P.  94,  96 
(every  Impeachment  of  a  witness  is  not  an  impeachment  of  his 
character);  4  C.  A.  760,  777,  89  P.  441  (written  statements  must 
be  shown  to  witness  before  questioningr  him):  7  C.  A.  206.  215. 
93  P.  1049,  1063  (meaningr  of  reference  in  section  to  {  2052 
C.  C.  P.). 

As  to  admissions,  see  Kerr's  Cyc.  C.  C.  P.  It  1832,  1849,  1942 
and  notes. 

As  to  affidavits  containing  contradictory  statements,  see  73 
A.  D.  770;  82  A.  S.  49. 

As  to  collateral  matters  not  being:  foundation  for  Impeach- 
ment, see  82  A.  S.  50-52;  Abbott's  Trial  Brief  (Civil  Jury  Trials. 
2d  ed.),  pp.  204-208. 

As  to  confronting  witnesses,  see  73  A.  D.  767. 

As  to  contradictlngr  testimony  of  deceased  witness  whose 
written  examination  before  committing  magristrate  has  been 
read  In  evidence,  see  50  A.  D.  162,  163. 

As  to  corroborating  witness  by  evidence  of  statements  made 
out  of  court,  see  11  A.  D.  757-760;  56  A.  D.  219;  95  A.  D.  761. 

As  to  cross-examination  about  former  deposition,  see  Kerr's 
Cyc.  C.  C.  P.  8  2048  and  note  par.  97. 

As  to  cross-examination  concerning  privileged  communica- 
tions, see  Kerr's  Cyc.  C.  C.  P.  i  2048  and  note  pars,  23.  24. 

As  to  cross-examination  on  collateral  and  iirelovant  matters. 
see  Kerr's  Cyc.  C.  C.  P.  8  2048  and  note. 

As  to  evidence  of  contradictory  statements  being  admisslbh^ 
wben  witness  answers  that  he  does  not  remembtT  having  made 
them,  see  78  A.  D.  765,  766;  82  A.  S.  45. 
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As  to  evidence  of  g-ood  character,  see  Kerr's  Cyc.  C.  C.  P.  f  2053 
and  note. 

As  to  evidence  to  prove  contradictory  statements  being*  inad- 
missible when  witness  admits  making  such  statements,  see  73 
A.  D.  766.  766:  82  A.  S.  45. 

As  to  former  testimony  of  defendant  in  criminal  cause,  see 
Kerr's  Cyc.  C.  C.  P.  f  2062,  note  pars.  97-99  this  note. 

As  to  impeaching  dying  declarations,  see  Kerr's  Cyc.  Pen.  C. 
i  187  and  note  pars.  2,  6. 

As  to  impeachment  of  defendant  in  criminal  cause,  see  Kerr's 
Cyc.  C.  C.  P.  I  2051  and  note  pars.  26-29,  61;  Kerr's  Cyc.  Pen.  C. 
a  1323  and  note  pars.  7-9. 

As  to  impeachment  of  party,  when  witness,  see  73  A.  D.  776. 

As  to  impeachment  of  witness  generally,  see  Kerr's  Cyc.  C.  C. 
P.  SI  2049,  2061  and  notes. 

As  to  laying  foundation  for  evidence  of  declarations  of  hos- 
tility, see  73  A.  D.  775;  82  A.  S.  58,  54. 

As  to  laying  predicate  for  Impeachment  by  evidence  of  pre- 
vious Inconsistent  statements,  see  9  A.  D.  140.  141:  15  A.  T).  99. 
100;  39  A.  D.  656:  55  A.  D.  659;  60  A.  D.  449;  73  A.  D.  762-777; 
86  A.  D.  668;  82  A.  S.  40-42. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
S  1823.  ante. 

As  to  practice  In  questioning  impeaching  witness  as  to 
language  used,  see  73  A.  D.  765. 

As  to  privileged  communications,  see  Kerr's  Cyc.  C.  C.  P.  S  1881 
and  note. 

As  to  proof  of  hostility,  bias  or  interest  in  action,  see  Abbott's 
Trial  Brief  (Civil  Jury  Trials,  2d  ed.).  pp.  192-194. 

As  to  proof  of  hostility  by  cros.s-examlnatlon,  see  Kerr's  Cyc. 
C.  C.  P.  S  2048'and  note  pars.  56*61. 

As  to  proper  time  to  introduce  testimony  of  contradictory 
statements,  see  73  A.  D.  763. 

As  to  reasonable  certainty  only,  as  to  time,  place,  etc.  being 
required,  see  73  A.  D.  764,  766;  82  A.  S.  41. 

As  to  requirement  that  evidence  of  oral  admissions  of  party 
are  to  be  viewed  with  caution,  see  Kerr's  Cyc.  C.  C.  P.  5  2061 
and  subd.  4  and  note. 

As  to  requirement  that  statements  must  be  contradictory,  see 
82  A.  S.  43,  44. 

As  to  requirement  that  statements  must  be  material  to  issue. 
.Site  82  A.  S.  42.  43. 

As  to  right  of  explanation  on  cross-  or  re-direct  eKaniination. 
see  Kerr's  Cyc.  C.  C.  P.  S  2048  and  note  pars.  53,  64;  12050  and 
note  pars.  14-16;  also  73  A.  D.  762,  763,  766;  82  A.  S.  41. 

As  to  right  of  opposite  party  to  inspect  writing,  see  Kerr's 
Cyc.  C.  C.  P.  §  2054  and  note. 
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As  to  right  to  explain  matters  elicited  on  cross-examination, 
see  Kerr's  Cyc.  C.  C.  P.  |  2048  and  note  pars.  53,  54. 

As  to  rlgrht  to  prove  statements  of  subscribing  witness  to  will, 
whose  signature  has  been  proved,  contrary  to  statements  In 
attestation  clause,  see  brief  63  L.  322. 

As  to  showing  writing  to  witness,  see  73  A.  D.  770. 

As  to  stenographer  as  impeaching  witness,  see  81  A.  S.  364- 
366. 

As  to  testimony  given  at  other  trials,  see  73  A.  D.  769:  82  A. 
S.  46-60. 

As  to  testing  credibility  of  witness  by  cross-examination,  see 
Kerr's  Cyc.  C.  C.  P.  f  2048  and  note  pars.  25-96. 

As  to  use  of  deposition  to  contradict  witne.ss,  Sff  73  A.  I).  767- 
769;  82  A.  S.  47. 

As  to  use  of  letters,  see  82  A.  S.  49. 

As  to  use  of  shorthand  reporter's  notes  of  former  te.stlmony. 
to  contradict  witness,  see  81  A.  S.  863,  364. 

As  to  use  of  verified  pleadings,  see  82  A.  S.  48. 

ft  2058.  ETIDENCE  OF  GOOD  CHAEACTER,  WHEK  AL- 
LOWED. Evidence  of  the  good  character  of  a  party  is  not 
admissible  In  a  civil  action,  nor  of  a  witness  in  any  action, 
until  the  character  of  such  party  or  witness  has  been  im- 
peached, or  unless  the  issue  involves  his  character. 

Hlatoryi    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

50  C.  233,  234  (applied);  65  C.  129,  331.  132,  131.  3  P.  590.  591 
(oonptrued);  110  C.  414,  417,  42  P.  909  (construed);  5  C.  A.  719, 
721,  91  P.  260,  261  (evidence  of  excellence  of  character  is  prop- 
erly rejected  where  witness  has  not  been  impeached);  153  C.  1, 
7,  8,  94  P.  94,  96,  97  (evidence  of  reputation  of  witness  to  prove 
good  character,  is  admissible  only  when). 

As  to  competency  of  witness  testifying  as  to  good  character. 
see  82  A.  S.  64. 

As  to  evidence  of  character  of  party  in  civil  action,  see  53 
A.  D.  133;  74  A.  D.  550;  80  A.  D.  470;  41  A.  R.  lliO.  121;  42  A.  H. 
201.  202;  14  A.  S.  480. 

As  to  evidence  of  character  of  party,  when  issue  Involves 
character,  see  1  A.  D.  104,  105;  13  A.  D.  499,  500;  14  A.  IX  318; 
20  A.  D.  620;  5  A.  R.  360. 

As  to  evidence  of  good  character  of  defendant  in  criminal  case. 
see  Kerr's  Cyc.  Pen.  C.  |  187  and  note  pars.  135  et  seq. 

As  to  Impeachment  of  witness  by  attack  on  general  reputa- 
tion, see  Kerr's  Cyc.  C.  C.  P.  9  2051  and  note  pars.  63-87. 

As  to  introducing  evidence  to  sustain  witness  before  he  has 
been  impeached,  see  52  A.  D.  349. 
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Aa  to  many  miscellaneous  matters  of  evidence,  see  note 
f  1828,  ante. 

As  to  proof  of  contradictory  statements,  see  Kerr's  Cyc.  C.  C. 
P.  i  2052  and  note. 

As  to  proof  of  conviction  of  felony,  see  Kerr's  Cyc.  C.  C.  P. 
I  2061  and  note  pars.  16-40. 

As  to  supporting  character  of  witness,  see  39  A.  D.  530;  82 
A.  S.  63,  65-68. 

As  to  sustaining:  witness  by  evidence  of  his  prior  statements 
when  evidence  to  impeach  his  motives  is  introduced,  see  Kerr's 
Cyc.  C.  0.  P.  12052  and  note  pars.  90>95:  also  Abbott's  Trial 
Brief  (Civil  Jury  Trials.  2d  ed.),  pp.  218-227. 

§20l»4.  WRITING  SHOWN  TO  WITNESS  MAY  BE  IN- 
SPECTED  BY  ABYEBSE  PABTY.  Whenever  a  writins  is 
shown  to  a  witness,  it  may  be  inspected  by  the  opposite  party, 
and  no  question  must  be  put  to  the  witness  concerning  a 
writing  until  it  has  been  so  shown  to  him. 

History t  Enacted  March  11.  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  256.  act 
held  unconstitutional,  see  history,  |  5  ante;  amended  March  20, 
1907,  Stats,  and  Amdts.  1907,  p.  735,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  519. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

62  C.  139,  145  (erroneously  cited  for  12034  ante):  140  C.  198, 
204,  73  P.  833  (construed). 

As  to  inspection  of  Instruments  identifiod  by  witness,  s**«- 
Abbott's  Trial  Brief  (Civil  Jury  Trials,  2d  ed.),  pp.  334,  335. 

As  to  many  miscellaneous  matters  of  ovIdonc«^,  see  note 
{  1823,  ante. 

As  to  showing  writing  to  witness  to  refresh  moniory,  s»»o 
Kerr's  Cyc.  C.  C.  P.  S  2047  and  noto. 
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TITLE  IV. 

OF  THE  EFFECT  OF  EVIDENCE. 

I  2061.     Jury  Judgres  ««f  effect  of  evidence,  but  to  be  instructed 
on    certain   points. 

§  2061,  JUBY  JUDGES  OF  EFFECT  OF  EVIDENCE,  BUT 
TO  BE  MSTBUCTED  ON  CEBTAIN  POINTS.'  The  jury,  sub- 
ject  to  the  control  of  the  court,  in  the  cases  specified  in  this 
code,  are  the  judges  of  the  effect  and  yalue  of  evidence  ad- 
dressed to  them,  except  when  It  Is  declared  to  be  conclu- 
sive. They  are,  however,  to  be  instructed  by  the  court  on 
all  proper  occasions: 

1.  That  their  power  of  Judging  of  the  effect  of  evidence  is 
not  arbitrary,  but  to  he  exercised  with  legal  discretion,  and 
In  subordination  to  the  rules  of  evidence; 

2.  That  they  are  not  honnd  to  decide  in  conformity  with 
the  declarations  of  any  number  of  witnesses,  which  do  not 
produce  conviction  in  their  minds,  against  a  less  number  or 
against  a  presumption  or  other  evidence  satisfying  their 
minds; 

3.  That  a  witness  false  In  one  part  of  his  testimony  is  to 
be  distrusted  in  others; 

4.  That  the  testimony  of  an  aeeompliee  ought  to  be  viewed 
with  distrust,  and  the  evidence  of  the  oral  admissions  of  a 
party  with  caution; 

5.  That  in  eivU  cases  the  alfirmatiTe  of  the. issue  must  be 
proved,  and  when  the  evidence  is  contradictory  the  decision 
must  be  made  according  to  the  preponderance  of  evidence; 
that  in  criminal  cases  guilt  must  be  established  beyond  a 
reasonable  doubt; 

6.  That  evidence  is  to  be  estimated  not  only  by  its  own 
Intrinsic  weight,  but  also  according  to  the  evidence  which  it 
is  in  the  power  of  one  side  to  produce  and  of  the  other  to 
c<Mitradict;  and,  therefore, 
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7.  That  if  weaker  and  less  satisfactory  eTldenee  is  offered, 

when  It  appears  that  stronger  and  more  satisfactory  was 
within  the  power  of  the  party,  the  evidence  offered  should  be 
viewed  with  distrust. 

Hlnioryi    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  437  pars,  annotation. 

50  C.  631,  683  (subd.  5  construed);  53  C.  354,  365  (subd.  3  con- 
strued):  53  C.  491,  494  (subd.  3  construed);  55  C.  400,  404  (subd. 
5  applied);  56  C.  600.  603  (subd.  5  applied);  59  C.  367,  369  (subd. 
3  cited);  59  C.  655,  660  (subd.  3  applied);  60  C.  142.  143  (subd.  1 
cited);  3  P.  116,  117  (.subd.  5 — though  evidence  is  contradictory, 
flndin^B  of  jury  on  special  issues  are  merely  advisory  to  court): 
65  C.  529,  530.  4  P.  540  (subd.  5  cited);  66  C.  184.  185,  4  P.  1063. 
1185,  1186  (subd.  3  applied);  67  C.  402.  403,  7  P.  826  (subd.  3 
construed);  9  P.  425  (subd.  3  construed  and  commented  upon — 
erroneous  instruction);  69  C.  226.  238.  10  P.  502,  509  (subd.  3 
applied);  71  C.  396,  397  (subd.  3  applied,  but  erroneously  cited  as 
H  20.  61).  12  P.  272,  273  (correct  citation).  73  C.  511.  513.  615.  15 
P.  102,  104  (subd.  3  applied);  76  C.  192.  196,  18  P.  318,  32o 
(cited);  19  P.  686,  688  (subd.  6  applied);  79  C.  633,  692.  22  P.  26, 
44,  131  (subd.  3  cited);  80  C.  574,  584,  603.  IS  A.  S.  175,  22  P.  266. 
269,  5  L.  498  (subd.  5  construed  with  other  sections);  84  C.  31. 
33,  24  P.  33  (subd.  5  construed);  84  C.  449,  456.  24  P.  143.  145 
(subd.  5  cited);  84  C.  573,  583.  24  P.  313.  316  (subd.  3  applied); 
95  C.  279,  297,  30  P.  529,  534  (subd.  4  cited);  96  C.  171,  181.  31  P. 
45  (subd.  4  construed);  98  C.  278.  279.  33  P.  98  (subd.  4  con- 
strued); 86  P.  3,  5  (court  to  instruct  jury  on  all  proper  occa- 
sions); 105  C.  514,  523.  45  A.  8.  87,  39  P.  200.  201.  203  (subd.  4 
construed);  111  C.  11,  13.  14,  43  P.  201  (subd.  4  construed!;  115 
C.  6,  12,  14,  46  P.  784  (subd.  3  construed);  119  C.  323,  332,  51  P. 
538  (subd.  4  applied);  119  C.  501.  507.  51  P.  707  (subd.  3  con- 
strued); 120  C.  559,  563.  53  P.  46  (subd.  6  applied):  121  C.  160.  163. 
53  P.  553,  554,  555  (subd.  3  construed);  121  C.  668,  670.  54  P.  146 
(subd.  4  construed);  122  C.  171,  179,  54  P.  833  (subd.  2  construed*: 
122  C.  589,  592,  55  P.  407  (subds.  4,  6.  7  construed);  125  C.  517. 
519,  58  P.  87  (cited);  126  G.  1,  4,  58  P.  316  (subd.  3  construed t. 
131  C.  231,  233,  62  P.  347  (subd.  8  construed);  131  C.  240.  25&,  S3 
P.  351  (subd.  4  cited);  134  C.  482,  488.  66  P.  734  <subd.  5  cited). 
136  C.  413,  414,  69  P.  22  (subd.  5  construed  with  $1835);  138  C. 
39,  45,  70  P.  1014  (subd.  8  construed);  138  C.  694,  698,  72  P.  339. 
340.  341  (subd.  3  construed);  141  C.  229.  231.  232,  233.  74  P.  744 
(subd.  4  construed);  141  C.  488,  492,  75  P.  62.  63.  64  (subd.  3 
applied);  141  C.  610,  613,  75  P.  164  (cited);  142  C.  651.  655.  76  P- 
497  (subd.  2  applied);  143  C.  116,  127.  76  P.  884  (cited):  143  C 
376,  391.  393,  77  P.  169  (subd.  8  applied);  144  C.  19.  36.  77  P.  712 
(subd.    2   applied);    144   C.    48,   63,   77   P.    777    (construed);    144    C, 
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251,  253,  264,  77  P.  907  (construed);  148  C.  156,  156.  82  P.  681 
(subd.  4 — constitutionality  of  Instruction  chargrln^  as  to  matters 
of  fact);  149  C.  24.  29,  84  P.  417  (subd.  4 — caution  as  to  evidence 
of  oral  admissions);  149  C.  151,  161,  86  P.  178  (subd.  2  applied): 
151  C.  592,  597,  91  P.  515  (subd.  3  applied):  151  C.  723.  726.  91  P. 
616  (presumption  of  consideration  which  arises  from  writing 
itself  Is  itself  evidence);  1  C.  A.  8,  13,  81  P.  716  (cited):  1  C.  A. 
374.  879,  82  P.  223  (cited);  1  C.  A.  474,  476,  477,  82  P.  547   (cited): 

2  C.  A.  13,  14,  82  P.  1121  (preponderance  of  evidence  does  not 
necessarily  depend  upon  numerical  preponderance  of  witnesses) : 

3  C.  A.  28,  30,  84  P.  217,  218  (subd.  2  applied);  3  C.  A.  221,  223, 
84  P.  843  (subd.  5  applied);  4  C.  A.  460.  466,  88  P.  587  (court  in 
Its  Instructions  is  not  limited  to  circumstances  enumerated  in 
this  section  and  in  §  1847);  4  C.  A.  650,  652,  653.  88  P.  993  (subd. 
3 — *'he  is  to  be  distrusted,"  etc.,  does  not  mean  that  his  whole 
testimony  is  to  be  rejected);  7  C.  A.  330,  364,  94  P.  407.  408,  417 
(testimony  of  accomplice  to  be  viewed  with  distrust);  36  F.  336, 
368  (presentation,  knowingrly^  of  fabricated  papers,  or  false 
evidence,  throws  discredit  upon  the  whole  statement — it  is  gren- 
erally  deemed  equivalent  to  admission  of  falsity  of  whole  claim). 

As  to  abstract  Instructions,  see  31  A.  D.  40;  72  A.  D.  540. 

As  to  advising:  Jury  to  acquit,  see  'Kerr's  Cyc.  Pen.  C.    8  1118 
and  note. 

As  to  applying  to  civil  and  criminal  cases,  see  Kerr's  Cyc.  C.  C. 
P.  I  2061,  note  par.  96. 

As  to  arbitrary  disregard  of  testimony,  see  81  A.  D.  269. 

As  to  assuming  facts,  see  62  A.  D.  562;  71  A.  D.  348;  72  A.  D. 
544;  14  A.  S.  44. 

As  to  assuming  uncontroverted  facts,  see  brief  35  L.  107. 

As  to   burden  and  measure   of  proof  In   case   of  homicide  by 
misadventure,  see  3  L.  N.  S.  1161. 

As  to  burden  of  proof,  see  Kerr's  Cyc.  C.  C  P.  SS  1981,  1982  and 
notes. 

As   to  .burden   of  proof  in   trial   for  homicide,   see   Kerr's   Cyc. 
Pen.  C.  I  1105  and  note. 

As  to  cautionary  instruction  concerning  defense   of  alibi,  see 
14  A.  S.  41-44. 

As  to  charging  Jury  in  criminal  cause,  see  Kerr's  Cyc.  Pen  C. 
19  1127,  1439  and  notes. 

As  to  conclusive  evidence,  see  Kerr's  Cyc  C.  C.  P.  Si  1837,  1908, 
1962.  1978  and  notes. 

As  to  conclusive  presumption,  see  Kerr's  Cyc.  C.  C.  P.  8  1962 
and  note. 

As  to  confining  Instructions  to  issues.  S(^e  72  A.  T).  539;   IS  Ij. 
272. 

As  to  defendant  in  criminal  case  as  witness  against  himself, 
see  'Kerr's  Pen.  C.  |  688  and  note. 
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As  to  definition  of  inference,  see  Kerr's  Cyc.  C  C.  P.  1 1958  and 
note. 

As  to  definition  of  presumption,  see  Kerr's  Cyc.  C.  C.  P.  §  1959 
and  note. 

As  to  degrree  of  certainty  required  to  establish  facts,  see 
Kerr's  Cyc.  C.  C.  P.  1 1826  and  note. 

As  to  decrees  of  evidence,  see  Kerr's  Cyc.  C.  C.  P.  I  1828  and 
note. 

As  to  direct  and  Indirect  evidence,  see  Kerr's  Cyc.  C  C.  P. 
If  1828.  1881,  1882  and  notes. 

As  to  directing  verdict,  see  briefs  62  L.  656;  64  L.  259;  55  U 
806;  65  L.  870;  56  L.  912;  66  L.  566;  67  L..  847;  60  L.  462;  65  L.  77. 

As  to  disputable  presumptions,  see  Kerr's  Cyc.  C.  C.  P.  1 1963 
and  note. 

As  to  duty  of  Judffe  to  instruct,  see  99  A.  D.  126. 

As  to  effect  of  presumption  on  burden  of  proof,  see  Kerr's 
Cyc.  C.  C.  P.  I  2061,  note  par.  886. 

As  to  erroneous  Instructions  not  being:  cured  by  accompanying 
correct  ones,  see  41  A.  D.  649. 

As  to  evidence  of  accomplices,  see  71  A.  D.  671-678;  34  A.  R. 
408-411. 

As  to  evidence  of  grood  character  to  raise  reasonable  doubt  of 
guilt,  see  20  L.  613.  617-619. 

As  to  exceptions  to  charge,  see  Kerr's  Cyc.  Pen.  C.  9  1170  and 
note;  also  99  A.  D.  118.  132-138;  93  A.  D.  387. 

As  to  expert  witnesses,  see  Kerr's  Cyc.  C.  C.  P.  ||  1863,  1870 
subd.  9,  1902  and  notes. 

As  to  greneral  rules  relating:  to  grivingr  of  instructions,  see 
Kerr's  Cyc.  C.  C.  P.  |  608  and  note;  Kerr's  Cyc.  Pen.  C.  |  109S 
subd.   6;  |  1127  and  note. 

As  to  grrantlngr  of  nonsuits,  see  Kerr's  Cyc.  C.  C.  P.  {681  and 
note. 

As  to  hypothetical  instructions,  see  83  A.  D.  572;  13  1«.  273. 

As  to  indispensable  evidence,  see  Kerr's  Cyc.  C.  C.  P.  i  1K3€ 
and  note. 

As  to  instructions  as  to  j?eneral  rules  for  welgrhlnif  evidence 
being:  pormlsslble,  see  72  A.  D.  545. 

As  to  instructions  being:  based  on  evidence,  see  72  A.  D.  540 
99  A.  I).  127;  14  A.  S.  44;  13  L.  272. 

As  to  Instructions  g:ivlng  undue  prominence  to  portions  of 
evidence,  see  72  A.  D.  548,  549. 

As  to  instructions  In  criminal  cases  beings  properly  hypo- 
thetical in  form,  see  86  A.  D.  740. 

As  to  Jury  in  criminal  case  being:  bound  to  receive  as  law  what 
is  laid  down  as  such  by  the  court,  see  Kerr's  Cyc.  Pen.  C.  S  lift 
and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  notr 
1 1823.  ante. 
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As  to  necessity  of  instruction  as  to  law  on  circumstantial  ovi- 
dence,  see  69  L.  198-217. 

As  to  power  of  court  to  set  aside  verdict  of  Jury  and  to  ^rant 
a  new  trial  where  there  has  been  a  plain  disregrard  by  jury  of 
instructions  of  court  or  evidence  in  case,  see  Kerr's  Cyc.  C.  C. 
P.  f  662  and  note. 

As  to-  preponderance  of  testimony  In  civil  cases,  see  62  A.  D. 
187. 

As  to  presumption  as  evidence,  see  Kerr's  Cyc.  C.  C.  P.  $  2061, 
note  pars.  411,  416. 

Ab  to  presumption  of  innocence  of  defendant  in  criminal 
cause,  see  Kerr's  Cyc.  Pen.  C.  f  1096  and  note. 

As  to  presumption  that  evidence  wilfully  suppressed  would 
be  adverse  if  produced,  see  Kerr's  Cyc.  C  C  P.  i  1968  subd.  5 
and  note. 

As  to  presumption  that  hlfirher  evidence  would  be  adverse, 
from  Inferior  being:  produced,  see  Kerr's  Cyc.  C.  C.  P.  I  1968 
subd.  6  and  note. 

As  to  presumption  that  witness  speaks  truth,  see  Kerr's  Cyc. 
C.  C.  P.  i  1847  and  note. 

As  to  prima  facie  evidence,  see  ante  9  1833. 

As  to  primary  and  secondary  evidence,  see  Kerr's  Cyc.  C.  C. 
P.  i§  1828-1880,  1855-1937  and  notes. 

As  to  privileged  communications,  see  'Kerr's  Cyc.  C.  C.  P. 
S  1881  and  note. 

As  to  proof  of  contributory  negrllsence,  see  Kerr's  Cyc.  C.  C. 
f  484  and  note. 

As  to  provisions  contained  in  this  part  of  the  code  respecting: 
evidence  on  the  trial  before  a  Jury  beingr  equally  applicable  on 
the  trial  of  the  question  of  fact  before  a  court  referee  or  other 
officer,  see  post  S  2103. 

As  to  questions  of  fact  being:  for  Jury,  see  39  A.  D.  657,  658;  72 
A.  D.  588;  14  A.  S.  36-48. 

As  to  reasonable  doubt  see  Kerr's  Cyc.  Pen.  C.  i9  1096.  1097 
and  notes;  also  52  A.  D.  737;  62  A.  D.  183;  76  A.  D.  66;  48  A.  R. 
675;  48  A.  S.  566-579;  17  U  705-711. 

As  to  refusal  of  proposed  instruction  not  being:  error  wIuto 
such  instruction  has  been  substantially  given  in  other  parts  of 
the  charge,  see  99  A.  D.  128;  9  L.  703. 

As  to  requesting:  desired  instructions,  see  Kerr's  Cyc.  Pen.  C. 
S  1093  subd.  6  and  note;  also  98  A.  D.  749;  99  A.  D.  118-126;  13  L.. 
273. 

As  to  requirement  of  I'orroboration  of  arronipUre.  see  Kerr's 
Cyc.  Pen.  C.  fllll  and  note. 

As  to  rifi:ht  of  court  to  modify  InstructionB,  see  9  4  A.  1).  477; 
98  A.  D.  749;  99  A.  I).  123.   124. 

As  to  right  to  instruction  concerning  applicability  and  edect 
of  evidence  when  testimony  is  taken  under  commission,  and  the 
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parts  that  are  admissible  are  so  in8ei>arably  blended  with  those 
that  are  not  that  distinct  objections  cannot  be  made,  see  72 
A.  D.  649. 

As  to  rule  that  when  it  appears  that  defendant  has  com- 
mitted a  public  offense  and  there  is  reasonable  srround  of 
doubt  in  which  of  two  or  more  degrees  he  is  eruilty,  he  can  be 
convicted  of  lowest  of  such  degrees  only,  see  Kerr's  Cyc  Pen. 
C.  S  1097  and  note. 

As  to  rules  concerning  maxim  "Falsus  in  uno,  falsus  in 
omnibus,"  see  81  A.  D.  330,  331;  86  A.  D.  478;  14  A.  S.  46. 

As  to  rules  of  evidence  in  civil  actions  being  applicable  also 
to  criminal  cases,  except  as  otherwise  provided,  see  Kerr's  Cyc 
Pen.  C.  1 1102  and  note. 

As  to  rulings  on  admissibility  of  evidence  not  being  instruct 
tions  to  Jury,  see  Kerr's  Cyc.  C.  C.  P.  I  2061,  note  pars.  64-59. 

As  to  satisfactory  evidence,  see  Kerr's  Cyc.  C  C.  P.  fi  1835  and 
note. 

As  to  section  applying  to  court  sitting  without  Jury,  see 
Kerr's  Cyc.  C.  C.  P.  |  2061,  note  pars.  266,  269. 

As  to  sufficient  evidence,  see  Kerr's  Cyc.  C.  C.  P.  I  1844  and 
note. 

As  to  trial  of  issues  of  fact  by  Jury,  see  Kerr's  Cyc.  Pen.  C 
S  1042  and  note. 

As  to  weight  of  testimony  being  matter  for  Jury,  see  72  A.  D. 
541-646;  76  A.  D.  66;  86  A.  D.  827. 

As  to  when  a  presumption  may  be  controverted,  see  Kerr's 
Cyc.  C.  C.  P.  I  1961  and  note. 

As  to  when  erroneous  instruction  may  be  disregarded,  see 
Kerr's  Cyc.  C.  C.  P.  I  476  and  note;  also  99  A.  D.  129-131. 

As  to  when  inference  arises,  see  Kerr's  Cyc  C.  C.  P.  |  1960 
and  note. 
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TITLE  V. 

OF  THE  RIGHTS  AND  DUTIES  OF  WITNESSES. 

I  2064.     Witnesses  bound  to  attend  when  subpoenaed. 

1 2065.     Witnesses   bound   to    answer   questions. 

i  2066.     Rlgrht  of  witnesses  to  protection. 

i  2067.     Witnesses    protected    from    arrest    when    attending    or 

SOinsT  or  returning:. 
1 2068.     Arrest    to    be    made    void,    and    party    making    arrest 

liable,  etc. 
I  2069.     To  make  affidavit  if  arrested. 
I  2070.    Court  to  discharge  witness  from  arrest. 

12064.  WITNESS  BOUKB  TO  ATTBITB  WHEN  SUBP<E. 
NAED.  A  witness,  served  with  a  subpoena,  must  attend  at 
the  time  appointed,  with  any  papers  under  his  control  law- 
fully required  by  the  subpoena,  and  answer  all  pertinent  and 
legal  Questions;  and»  unless  sooner  discharged,  must  remain 
until  the  testimony  is  closed. 

HUrtory-t  Bnacted  March  11,  1872,  re-enactment  of  §407  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  266,  act  held  unconstitutional,  see  history, 

I  5  ante;  amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  786, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  519. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

As  to  answering  questions,  see  Kerr's  Cyc.  C.  C.  P.  Sf  2065. 
2066  and  notes. 

As  to  attendance  and  examination  of  witnesses  before  legis- 
lature and  committees  thereof,  see  Kerr's  Cyc.  Pol.  C.  fl  300  et 
■eq.  and  notes. 

As  to  change  of  place  of  holding  court,  see  Kerr's  Cyc.  C.  C. 
P.  1 148  and  note. 

A0  to  competency,  etc.,   of  witness,   see  Kerr's  Cyc.  C.   C.  P. 

II  1878-1884  and  notes. 

As  to  contempt,  see  Kerr's  Cyc.  C.  C.  P.  f9  1209  et  seq.  and 
notes. 

As  to  disobedience  of  subpoena  being  contempt,  see  Kerr's 
Cyc.  C.  C.  P.  M  178,  1991  and  notes. 

As  to  disobedience  of  subpoena  in  a  criminal  cause,  see  Kerr's 
Cyc.  Pen.  C.  §1381  and  note. 
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Ab  to  effect  of  chanfirln^  place  of  holding:  court,  see  Kerr's 
Cyc.  C.  C.  P.  8  143  and  note. 

Aa  to  examination  of  witness,  see  Kerr's  Cyc.  C.  C.  P.  IS  20  42- 
2054  and  notes. 

As  to  exemption  of  consuls,  see  45  L.  586,  587. 

As  to  Impeachment  of  witness,  see  Kerr's  Cyc.  C.  C.  P.  H  2042- 
2054  and  notes. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
f  1823,  ante. 

As  to  penalty  for  refusal  to  be  sworn  or  to  testify,  see  Kerr's 
Cyc.  Pen.  C.  |  166  subd.  6  and  note. 

As  to  power — Of  court  to  make  order  arPeotlnR-  right  of  wit- 
ness to  his  books,  papers,  or  other  property  claimed  by  him, 
see  42  A.  D.   114. 

Same — Of  grand  jury  to  compel  witness  to  attend  and  testify. 
— «ee  54  A.  D.  763,  764. 

Same — To  compel  attendance. — See  Kerr's  Cyc.  C.  C.  P.  if  12?*- 
177  and  notes. 

Bame — To  compel  party  to  produce  books  and  papers  as  evi- 
dence or  for  examination  of  his  adversary. — See  41  A.  S.  S$S- 
396. 

Same — To  punish  for  refusal  to  be  sworn,  or  to  testify. — See 
13  L..  67,  68. 

As  to  production  of  criminatory  documents  by  witness,  see 
21  A.  D.  56:  33  A.  R.  542. 

As  to  punishment  of  party  refusing,  as  witness,  to  answer  a 
question,  by  striking*  out  of  his  complaint  or  answer,  see  Kerr's 
Cyc.  C.  C.  P.  S  1991  and  note. 

As  to  punishment  of  witness  for  contempt  in  refusing  to 
answer  questions,  see  Kerr's  Cyc.  C.  C.  P.  Sf  178,  411,  2066  and 
notes. 

As  to  refreshing  memory  of  witness,  see  Kerr's  Cyc.  C.  C.  P. 
If  2042-2054  and  notes. 

As  to  right  of  state  to  require  service  of  persons  within  its 
limits  as  w^ltnesses,  see  Kerr*ii  Pocket  Pol.  C.  f  37. 

As  to  seizure  of  private  property  for  use  as  evidence,  see  €1 
A.  S.  351-367. 

As  to  subpoenas,  see  Kerr's  Cyc.  C.  C.  P.  |{  1986  et  seq.  and 
notes. 

As  to  witness  out  of  county  not  being  compelled  to  attend 
unless  distance  of  residence  from  court  to  be  less  than  Diirty 
miles,  see  ante  9  1989. 

S206&    WITNESSES  BOUITB  TO  ANSWEB  QUESTIONS. 

A  witness  must  answer  questions  legal  and  pertinent  to  tbe 
matter  in  issue,  though  his  answer  may  establish  a  claim 
against  himself;  but  he  need  not  sive  an  answer  which  will 
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have  a  tendency  to  subject  him  to  punishment  for  a  felony; 
nor  need  he  give  an  answer  which  will  have  a  direct  tendency 
to  degrade  his  character,  unless  it  he  to  the  very  fact  in  issue, 
or  to  a  fact  from  which  the  fact  in  issue  would  be  presumed. 
But  a  witness  must  answer  as  to  the  fact  of  hi^  previous 
conviction  for  felony. 

Htatorart  Enacted  March  11,  1872,  re-enactment  of  §408  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  26  pars,  annotation. 

Code  section. — 71  a  238,  239.  12  P.  259  (construed);  129  C. 
468,  470,  62  P.  47   (construed);  145  C.  88,  90,  78  P.  344  (applied). 

Praetlce  Act  1406. — 3  C.  247,  249  (erroneously  cited);  7  C.  184, 
185  (construed):  85  C.  89,  96  (applied). 

As  to  answer  establishingr  claim  against  witness,  see  21 
A.  D.  58;  12  A.  D.  489. 

As  to  answers  tending:  to  degrade  witness,  see  21  A.  D.  59. 
60;  49  A.  D.  346;  94  A.  D.  207;  57  A.  R.  16-19;  75  A.  S.  324. 

As  to  asking  questions  to  discredit  and  degrradc  witness,  see 
Kerr's  Cyc.  C.  C.  P.  ||  2048,  2061  and  notes. 

As  to  contempt,  see  Kerr's  Cyc.  C.  C.  P.  H  1209  et  seq.  and 
notes. 

As  to  determination  of  question  by  court,  see  21  A.  D.  56-58; 
76  A  S.   340-S4S. 

As  to  immunity  of  witness  offendingr  under  Purity  of  Blection 
Act,  who  testifies  aerainst  another  person  so  ofTcndlner,  see  S  32 
of  Act,  Stats.  1893,  p.  16,  Hen.  G.  L.  p.  434. 

As  to  immunity  of  witness  testifying  before  legislature  from 
prosecution  for  fact  or  act  touching:  which  he  Is  required  to 
testify,  see  Kerr's  Pocket  Pol.  O.  |  304. 

As    to    many    miscellaneous    matters    of    evidence,    see    note 

I  1828.  ante. 

As  to  privilege  being:  personal  to  witness,  see  21  A.  D.  61; 
75  A  S.  339,  840. 

As  to  privileg:e  of  witness  to  duel,  see  Kerr*M  Pocket  Pen.  C. 
1232. 

As  to  rig-ht  to  compel  accused  to  exhibit  liimself  for  identi- 
fication, see  28  L.  699-704. 

As  to  rule  that  no  person  shall  be  compelled.  In  a  criminal 
case,  to  be  a  witness  ae:ainst  himself,  see   Kerr's  Cyc.   Pen.   C. 

II  688,  1828  and  notes. 

As  to  statutes  abridging  privilege  and  granting  Immunity 
against  prosecution,  see  75  A.  S.  344-347;  14  L.  407;  26  L.  418; 
brief  57  L.   654. 

As  to  waiver  of  privilege,  see  21  A.  D.  61,  62;  75  A.  S.  343. 

As  to  when  privilege  should  be  claimed,  see  75  A.  S.  831. 

1609 


M  2066,  2067  CODE  OP  CIVIL  PROCEDURE.  [Pt  IV. 

As  to  witness  discloalns  part  of  transaction  being  compelled 
to  disclose  whole  transaction,  see  21  A.  D.  61. 

As  to  witness  not  beln^  compelled  to  g-lve  testimony  tondlng 
to  subject  him  to  punishment  for  felony,  see  21  A.  D.  55.  56. 
153,  164;  69  A.  D.  15S.  164;  27  A.  R.  140-142;  33  A.  R.  640-547;  75 
A.  S.  318-347:  4  L.  766;  9  L.  323;  18  L.  66;  14  L.  407;  briefs.  15  I*. 
677:  29  L.  811-822;  32  L.  183;  35  L-  518;  39  L.  269;  49  L.  832;  56 
L.  857. 

As  to  witness  not  being:  excused  on  ground  that  teatlniony 
may  criminate  himself,  when  testifying:  in  prosecution  of.  per- 
son obtaining  money  from  another  person  upon  representation 
that  he  will  improperly  influence  action  of  member  of  Ieg:i8la- 
tive  body,  see  Kerr's  Cyc.  Pen.  C.  I  89  and  note. 

As  to  witness  testifying  as  to  crime  against  elective  fran- 
chise not  being  excused  from  testifying  on  ground  that  such 
testimony  may  criminate  himself;  but  prosecution  of  such  wit- 
ness for  any  offense  concerning  which  he  testifies,  see  Kerr's 
Cyc.  Pen.  C.   I  64  and  note. 

S  2066.    BIGHT  OF  TVITNESSES  TO  PBOTECTION.    It  is 

the  right  of  a  witness  to  be  protected  from  IrreleTant,  im- 
proper, or  insulting  questions,  and  from  harsh  or  insulting 
demeanor;  to  be  detained  only  so  long  as  the  interests  of 
Justice  require  it;  to  be  examined  only  as  to  matters  legal 
and  pertinent  to  the  issue. 

Hlatoryi    Enacted  March  11.  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

71  C.  238,  289,  12  P.  259  (applied);  76  C.  192,  196,  18  P.  318. 
320  (cited);  116  C.  179,  212.  48  P.  76,  76  (applied):  68  P.  583.  584 
(applied);   146  C.  88,  91.  78  P.  344   (applied). 

As  to  contempt  in  failing  to  answer  pertinent  questions,  see 
Kerr's  Cyc.  C.  C.  P.  {  2064  and  note. 

As  to  cross-examination  involving  confidential  communica- 
tions, see  27  A.  R.  142. 

As  to  making  examination  as  little  annoying  to  witness  as 
may  be,  see  ante  9  2044. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
1 1828,  ante. 

As  to  protection  of  witness,  see  11  Lb  691,  692. 

As  to  unreasonable  detention  of  witness,  see  Const.  1879.  art. 
I,  I  6;  Hen.  O.  Li.  p.  Ixv. 

§  2067.  WITNESSES  PROTECTED  FBOM  ABBEST  WHEB 
ATTElTDINe   OB  GOINCt  OB  BETUBNINO.    Bvery   person 

1510 


Tit.  v.]  ARREST  OP  WITNESS.  VOID.  |  2068 

who  has  been,  in  good  faith,  served  with  a  subpcena  to  attend 
as  a  witness  before  a  conrt.  Judge,  commissioner,  referee,  or 
other  person,  in  a  case  where  the  disobedience  of  the  witness 
may  be  punished  as  a  contempt,  is  exonerated  from  arrest  in 
a  clYil  action  while  going  to  the  place  of  attendance,  neces- 
sarily remaining  there,  and  returning  therefrom. 

Htetorrt  Enacted  March  11,  1872,  re-enactment  of  i  416  Prac- 
tice Act. 

As  to  contempts,  see  ICerr'a  Cyc.  C  C.  P.  IS  1209-1222  and 
notes. 

As  to  deviation  and  delay  which  will  amount  to  waiver  of 
immunity,  see  77  A.  D.  403;  38  A.  R.  720;  25  L.  737.  738. 

As  to  immunity  not  extending  to  criminal  case,  see  88  A.  R. 
720. 

As  to  many  zDiscellaneous  matters  of  evidence,  see  note 
I  1823,  ante. 

As  to  party  attending  his  own  suit  being  entitled  to  Immunity. 
see  38  A.  R.  717-719. 

As  to  penalty  for  preventing  attendance  of  witness,  see 
Kerr's  Cyc  Pen.  C.  f  186  and  note. 

As  to  privilege  of  attorney  from  arrest  while  attending:  court, 
see  briefs  38  L.  663;  63  L.  600. 

As  to  privilege  of  witness  from  arrest,  see  77  A.  D.  401-404; 
88  A.  R.  717-722;  8  L.  267}  8  U  266-268;  26  L.  721-738;  briefs  20 
L.  46;  60  L.  609;  64  L.  636. 

As  to  voluntary  attendance  entitling  witness  to  Immunity, 
see  38  A.  R.  717-719. 

As  to  waiver  of  privilege,  see  77  A.  D.  404;  38  A.  R.  720,  721; 
3  L.  268;  25  L.  785-737. 

As  to  what  constitutes  attendance,  see  72  A.  D.  402.  403;  38 
A.  R.  719. 

As  to  writ  of  protection,  see  77  A.  O.  403. 

$  2068.  ABBEST  TO  BE  MADE  YOID,  AND  PABTT  MAK- 
IN6  ABBEST  LIABLE,  ETC.  The  arrest  of  a  witness,  con- 
trary to  the  preceding  section,  is  void,  and,  when  wilfully 
made,  is  a  contempt  of  the  court;  and  the  person  making  it 
is  responsible  to  the  witness  arrested  for  double  the  amount 
of  the  damages  which  may  be  assessed  against  him,  and  is 
also  liable  to  an  action  at  the  suit  of  the  party  serving  the 
witness  with  a  subpoena,  for  the  damages  sustained  by  him 
in  oonseQuence  of  the  arrest 
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History  I    Enacted  March    11«   1872»  founded  on   1 416    Practice 

Act. 

As  to  contempt  of  court,  see  Kerr's  Cyc.  C.  C.  P.   IS  1209   et 

seq.  and  notes. 

As  to  liability  for  arrest  of  privilegfed  person,  see  77  A.  T>. 
404,   405. 

As  to  many  miscellaneons  matters  of  evidence,  see  note 
i  1823,  ante. 

As  to  remedy  to  obtain  release  from  arrest,  sec  77  A.  D.  404. 

§  2»e».    TO  MAK£  AFFIBAYIT  IF  ARRESTED.    An  officer 

Is  not  liable  to  the  party  for  making  the  arrest  in  ignorance 
of  the  facts  creating  the  exoneration,  but  is  liable  for  any 
subsequent  detention  of  the  party,  if  such  party  claim  the 
exemption,  and  make  an  affidavit  stating: 

1.  That  he  hag  been  serred  wHii  a  snbpceiui  to  attend  as 
a  witness  before  a  court,  officer,  or  other  person,  specifying 
the  same,  the  place  of  attendance,  and  the  action  or  proceed- 
ing in  which  the  subpoena  was  issued;  and, 

2.  That  he  has  not  thus  been  serred  by  his  own  proenre- 
ment,  with  the  intention  of  avoiding  an  arrest; 

3.  That  he  Is  at  the  time  going  to  tho  flaee  of  attendance, 
or  returning  therefrom,  or  remaining  there  in  obedience  to 
the  subpoena. 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates  him 
from  liability  for  discharging  the  witness  when  arrested. 

History  I    Enacted  March   11,   1872,   founded  on   f  416   Practice 

Act. 

§2070.  COURT  TO  DISCHARGE  WITIfESS  FROM  AR- 
REST. The  court  or  officer  before  whom  the  attendance  is 
required,  may  discharge  the  witness  from  an  arrest  made  tn 
violation  of  section  twenty  hundred  and  sixty-seven.  If  flie 
conrt  has  adjourned  before  the  arrest,  or  before  application 
for  the  discharge,  a  judge  of  the  court  may  grant  the  dis- 
charge. 

HUtory:  Knacted  March  11,  1872:  amended  April  16.  18S0. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  116;  by  Code  Commission,  Art 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  257,  act  held  uncon- 
stitutional, see  history,  |6  ante;  amended  March  20,  1907,  Stats, 
and  Amdts.  1907,  p.  735,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  519. 
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TITLE  VI. 

OP    EVIDENCE    IN    PARTICULAR    GASES,    AND    MISCEL- 
LANEOUS  AND   GENERAL   PROVISIONS. 

Chapter  I.     Uvldence   in    Particular   Cases,   H  2074-2079. 

H.     Proceeding's   to  Perpetuate  Testimony,  ||  2083-2089. 
in.     Administration    of    Oaths    and    Afflrmation.    §§  2093- 

2097. 
IV.     General   Provisions,    SS  2101-2104. 


CHAPTER  I. 

EVIDENCE  IN  PARTICULAR  CASES. 

§  2074.  An  offer  equivalent  to  payment. 

I  2075.  Whoever  pays  entitled  to  receipt. 

i  2076.  Objections  to  tender  must  be  specified. 

I  2077.  Rules  for  construing  description  of  lands. 

S  2078.  Compromise  offer  oC  no  avail. 

%  2079.  In   action   for   divorce,  admission   not   sufficient. 

«2©74.    AN    OFFER    EQUIVAIENT    TO    PAYMENT.    An 

offer  In  writing  to  pay  a  particular  sum  of  money,  or  to  deliver 
a  written  instrument  or  specific  personal  property,  Is,  if  not 
accepted,  equivalent  to  tbe  actual  production  and  tender  of  the 
money,  instrument,  or  property. 

History t    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

24  P.  1058,  1059  (effect  of  offer  to  surrender  up  title  to  prop- 
erty); 90  C.  683,  585,  27  P.  428  (applied);  137  C.  376,  382,  383,  70 
P.  226,  226,  228  (construed);  152  C.  17,  19.  91  P.  1001.  1002,  1008 
(cited — effect  of  fi  2074.  1496);  1  C^  A.  241.  242,  81  P.  1086  (cited). 

As  to  compromise,  see  Kerr's  Cyc.  C.  C.  P.  8  997  and  note;  post 
i  2078  and  note. 

As  to  construction,  see  Kerr's  Cyc.  C.  C.  P.  ff  2076  and  note 
imrs.  8,  4. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
f  1828,  ante. 

As  to  offer  of  performance,  in  general,  see  Kerr's  Cyc.  C.  C. 
li  1485  et  seq.  and  notes. 
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As  to  production  of  thing:  to  be  delivered  not  being*  necessary, 
unless  offer  is  accepted,  see  Kerr's  Cyc.  C.  C.  |  1496  and  note. 

As  to  when  thingrs  tendered  nrvust  be  produced,  see  77  A.  D. 
470. 

§2076,  WHOETEB  PAYS  ENTITLED  TO  BECEEPT.  Who- 
ever pays  money,  or  delivers  an  Instrument  or  property.  Is 
entitled  to  a  receipt  therefor  from  the  person  to  whom  the 
payment  or  delivery  is  made,  and  may  demand  a  proper  sig- 
nature to  Buch  receipt  as  a  condition  of  the  payment  or  de- 
livery. 

Hlstoryi    Enacted  March  11,  1872. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
f  1828,  ante. 

As  to  rigrht  of  debtor  to  written  receipt  for  property  delivered 
in  performance  of  obligation,  see  Kerr's  Cyc.  C.  C.  1 149  and 
note. 

§  207e.    OBJECTIONS  TO  TENDEB  MUST  BE  SPECIFIED. 

The  person  to  whom  a  tender  is  made  must,  at  the  time, 
specify  any  objection  he  may  have  to  the  money,  instrument, 
or  property,  or  he  must  be  deemed  to  have  waived  it;  and  if 
the  objection  be  to  the  amount  of  money,  the  terms  of  the 
Instrument,  or  the  amount  or  kind  of  property,  he  must  specify 
the  amount,  terms,  or  kind  which  he  requires,  or  be  precluded 
from  objecting  afterward. 

History  I    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  16  pars,  annotation. 

4  P.  1189,  1190  (applied — waiver  of  objections):  67  C.  86,  88. 
7  P.  189,  476  (applied);  79  C.  84,  43,  21  P.  867.  869  (construed): 
24  P.  1068,  1069  (objection  to  tender  must  be  made  known);  89 
C.  268.  263,  26  P.  898,  899  (applied);  119  C.  99,  102.  61  P.  27  (con- 
strued); 122  C.  314,  822,  64  P.  1116  (construed);  124  C.  S6,  39. 
66  P.  686  (construed);  128  C.  209,  213,  60  P.  768  (applied);  61  P. 
472,  474  (waiver  of  objections  to  tender  by  not  specifying 
them);  137  C.  286,  288.  70  P.  82  (applied);  187  C.  876,  S82.  383. 
70  P.  226,  226  (construed);  46  F.  866,  366  .(construed  with  IS  8276. 
3281,  3802  C.  C. — these  sections  apply  only  to  greneral  provisions 
upon  subjects  named  and  have  no  application  to  cases  otherwise 
specially  provided  for). 

As  to  conditional  offer,  see  Kerr's  Cyc.  C.  C.  I  1494  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
I  1823,   ante. 
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Afl  to  objections  to  mode  of  offer,  see  Kerr's  Cyc.  C.  C.  P. 
I  2076,  note  par.  10  this  note;  also  Kerr's  Cyc.  C.  C.  |  1501  and 
note. 

As  to  tender  generally,  see  Kerr's  Cyc.  C.  C.  fS  1486-1605  and 
notes. 

Objections  must  be  stated. — See  Kerr's  Cyc.  C.  C.  |  1601  and 
note. 

f9t77.  BULES  FOB  COHSTBUING  DESCBIPTIOK  OF 
LAlfDS.  The  following  are  the  rules  for  construing  the 
descrlptiye  part  of  a  oonveyanoe  of  real  property,  when  the 
construction  is  doubtful  and  there  are  no  other  sufficient 
circumstances  to  determine  It: 

1.  Where  there  are  certain  definite  and  ascertained  particu- 
lars in  the  description,  the  addition  of  others  which  are  indefi- 
nite, unknown,  or  false,  does  not  frustrate  the  conyeyance, 
but  it  is  to  be  construed  by  the  first  mentioned  particulars. 

2.  When  permanent  and  risible  or  ascertained  bonndaries  or 
monuments  are  inconsistent  with  the  measurement,  either  of 
lines,  angles,  or  surfaces,  the  boundaries  or  monuments  are 
paramount. 

3.  Between  different  measurements  which  are  inconsistent 
with  each  other,  that  of  angles  is  paramount  to  that  of  sur- 
faces, and  that  of  lines  paramount  to  both. 

4.  When  a  road,  or  stream  of  water  not  natlgable^  Is  the 
bondary,  the  rights  of  the  grantor  to  the  middle  of  the  road 
or  the  thread  of  the  stream  are  included  in  the  conveyance, 
except  where  the  road  or  thread  of  the  stream  is  held  under 
another  title. 

5.  When  tide- water  is  the  boundary  the  rights  of  the  grantor 
to  ordinary  high-water  mark  are  included  in  the  conveyance. 
When  a  navigable  lake,  where  there  Is  no  tide,  is  the  boundary, 
the  rights  of  the  grantor  to  low-water  mark  are  included  in 
the  conveyance. 

6.  WkeD  the  deseription  refers  to  a  map,  and  that  reference 
is  inconsistent  with  other  particulars,  it  controls  them  if  it 
appear  that  the  parties  acted  with  reference  to  the  map; 
otherwise  the  map  is  subordinate  to  other  definite  and  ascer- 
tained particulars. 

History  t  Enacted  March  11,  1872;  amended  Bfarch  S4,  1874, 
Code  Amdta.  187S-4,  p.  tSO. 
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See  Kerr's  Cyc.  C.  C.  P.  for  880  pars,  annotation. 

66  C.  83.  86,  4  P.  981  (subd.  1  cited);  69  C.  202.  206,  10  P.  510. 
513  (subds.  4  and  6  cited);  108  C.  179.  184,  185,  41  P.  289  (cited): 
135  C.  320,  321,  67  P.  281  (applied);  141  C.  441,  447,  450.  452.  456. 
66  P.  858,  75  P.  48  (subds.  1,  2,  6  construed):  143  C.  94.  96.  7« 
P.  901  (subd.  2  applied):  149  C.  485,  460,  451.  86  P.  1089  (applied); 
153  C.  136,  143,  94  P.  628,  630  (subd.  2  applied  to  erroneous  calls 
for  courses,  distances,  and  quantity). 

As  to  adverse  possession,  see  Kerr's  Cyc.  C.  C.  P.   {|  315-328 
and  notes;  also  Kerr's  Cyc.  C.  C.  S  1007  and  note. 

As  to  agreed  boundary-line,   see   Kerr's  Cyc.   C.   C.    |  841    and 
note  pars.  8-6. 

As  to  agrreement  to  compensate  for  errors  in  description,   see 
Kerr'*  Pocket  C.  C.  {1690. 

As  to  ancient  boundaries,  see  22  A.  S.  35. 

As  to  arbitration  of  boundaries,  see  Kerr's  Cyc.  C.  C.  P.  $  12S1 
and  note. 

As  to  artificial  body  of  water,  such  as  canal  or  pond,  as 
boundary,  see  42  L#.  509;  51  L.  178-180. 

As  to  bank  or  sliore  as  boundary,  see  27  A.  S.  60;  10  I^  208. 

As  to  boundaries  by  water,  see  Kerr's  Cyc.  C.  C.  %  830  and 
notes. 

As  to  boundaries  established  by  agreement  or  acquiescence, 
see  13  A.  D.  224;  27  A.  D.  121.  122;  69  A.  D.  711-713:  27  A.  R,  239- 
244:  22  A.  S.  35;  102  A.  S.  246;  3  L.  N.  S.  805;  1  L.  214. 

As  to  boundary  by  non-navigable  stream,  see  38  A.  D.  112; 
30  A.  D.  286;  27  A.  S.  56-63. 

As  to  boundary  extending  to  center  of  non-navigable  stream, 
see  Kerr's  Cyc.  C.  C.  P.  S  2077,  note  pars.  309,  310. 

As  to  boundary  on  street  or  highway,  see  54  A.  D.  793;  101 
A.  S.  104;  4  L.  624;  briefs  13  L.  612;  32  K  857:  33  L.  245:  55  L. 
900. 

As  to  change  of  boundary  by  sudden  submergence  of  land, 
see  38  L.  850. 

As  to  common  reputation  as  to  boundaries,  see  Kerr's  Cyc. 
C.  C.  P.  5  1870  subd.  11  and  note;  also  brief  55  L.  899. 

As  to  conflict  between  surveys,  see  22  A.  S.  84. 

As  to  correcting  Imperfect  description  in  wills,  see  Kerr's 
Cyc.  C.  C-  8  1340  and  note. 

As  to  construction  of  "beginning  at  side  of  road,"  see  39  A. 
R.    305. 

As  to  conveyance  of  property  by  descriptive  name,  see  Kerr's 
Cyc.  C.  C.  §  1092  and  note. 

As  to  declarations  of  deceased  persons  as  evidence  of 
boundaries,  see  36  A.  R.  749,  750;  60  A.  R.  589-591;  94  A.  S.  678- 
683. 

As  to  definition  of  mouth  of  a  creek,  river,  or  slough,  see 
Kerr's  Foeket  Pol.  C.  9  3908. 
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As  to  definition  of  words  "in,"  "to,"  "from."  "alonfir,"  "with," 
"by,"  or  "on,"  when  used  in  relation  to  the  ocean  shore  in  de- 
scribing the  boundary  of  a  county*  see  Kerr'a  Poeket  Pol.  C. 
I  3907. 

As  to  definition  of  words  "to,"  "by,"  "alonjr,"  "with,"  "In." 
"up,"  or  "down,"  when  used  in  relation  to  a  creek,  river, 
slougrh,  strait  or  bay  in  describing  a  county,  see  Ketr'n  Pocket 
Pol.  C.  I  3906. 

As  to  definitions  of  words  "to,"  "on,"  "along,"  "with,"  or  "by." 
when  used  in  relation  to  a  mountain  or  rldgre  in  description  of 
county  boundary,  see  Kerr's  Pocket  Pol.  C.  i  3905. 

As  to  description  by  words  being  preferred  to  figures,  soe 
30  A.  D.  742. 

As  to  distinction  between  natural  and  artificial  monuments, 
see  brief  55  L.  900. 

As  to  duty  of  coterminous  owners  to  maintain  monuments 
and  fences,  see  Kerr's  Cyc.  C.  C.  $  841  and  note. 

As  to  equity  jurisdiction  In  case  of  confusion  of  boundaries, 
see  15  A.  D.  746-754;  22  A.  S.  36;  also  briefs  18  L.  361;  26  L. 
749;  59  L.  557. 

As  to  establishment  of  boundary  by  estoppel,  see  1  L.  522. 

As  to  evidence  to  establish  or  vary  calls,  see  22  A.  S.  34,  30 
A.  S.  453. 

As  to  fraud  in  expression  of  opinion  as  to  boundary,  see  35 
Li.  419. 

As  to  hearsay  evidence  regarding  boundaries,  see  15  A.  D. 
628-681;  60  A.  H.  589-591. 

As  to  Intention  of  parties,  see  Kerr's  Cyc.  C.  C.  P.  S  2077.  note 
pars.  70-73,  200,  216-218.  234,  255,  and  265;  also  30  A,  D.  734. 

As  to  interpretation  of  grants,  see  Kerr's  Cyc.  C.  C.  §§1066- 
1072  and  notes. 

As  to  Interpretation  of  patents,  see  Kerr's  Cyc.  C.  C.  P. 
I  2077,  note  par.  35. 

As  to  Judicial  notlcer  of  localities  and  boundaries.  se«^  82  A.  S. 
489-447. 

As  to  lines  being  presumed  straight,  see  30  A.  D.  742. 

As  to  manner  of  proving  official  documents,  see  Kerr's  Cyc. 
C.  C.  P.  i  1918  and  note. 

As  to  manner  of  proving  public  record  of  private  writing,  see 
Kerr's  Cyc.  C.  C.  P.  I  1919  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
I  1828,  ante. 

As  to  map  as  affecting  description,  see  13  L.  142;  42  I^.  509. 

As  to  meaning  of  words  "north,"  "south,"  "east,"  and  "west." 
see  Kerr's  Poeket  Pol.  C.  |  3903. 

As  to  meaning  of  words  "northerly,"  "southerly,"  "easterly," 
and  "westerly,"  see  Kerr's  Pocket  Pol,  C  9  8904. 
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As  to  monuments  controlling:  other  calls,  see  30  A.  D.  737: 
22  A.  S.  34;  30  A.  S.  458;  brief  44  U  814:  59  Im  657. 

Ab  to  monuments  or  natural  objects  controlling  courses  in 
description  of  counties,  see  Kerr's  Poeket  Pol.  C.'S3904. 

As  to  navlgrable  waters  as  boundaries,  see  10  A.  D.  385-389: 
30   A.   D.   286;   27   A.  S.   66-63;  also  briefs   12   L.   487;    14   L-   361: 

29  L..  62;  29  L.  639;  82  L.  694;  38  L.  206;  40  Lu  897;  68  L..  202,  211. 
As   to   order   of   preference   among   monuments,  see   30    A.    D. 

788. 

As  to  parol  evidence  to  explain  descriptions,  see  40  A.  D.  109. 

As  to  particular  description  being  preferred  to  greneral.  and 
when,  see  30  A.  D.  735. 

As  to  parts  of  description  which  are  most  certain,  prevailing, 
see   30  A.  D.   735. 

As  to  possession,  whether  adverse,  when  taken  and  held 
through  Ignorance  or  mistake  of  true  boundary-line,  see  €2 
A.  D.  527-529;   24  A.  S.  388-390;   21  L.  829-834. 

As  to  presumption  concerning  boundaries,  see  Kerr's  Cyc. 
C.  C.  P.   S  1963  and  note. 

As  to  presumption  of  correctness  of  surveys  made  by  public 
officers,  see  brief  55  L.  899. 

As  to  provisions  for  establishing  unsettled  or  inadequately 
marked  boundaries  of  counties,  see  Kerr's  Cyc.  Pol.  C.  if  3909 
et  seq.  and  notes. 

As  to  re-establishing  lost  corners,  see  22  A.  S.  35. 

As  to  rejection  of  false  descriptions,  see  30  A.  D.  36;  40 
A.  D.  109. 

As  to  relative  value  of  courses  and  distances,  see  30  A.  D.  740. 

As  to  relative  value  of  distances,  see  30  A.  D.  741. 

As  to  relative  value  of  quantity,  see  30  A.  D.  741. 

As  to  rivers  and  lakes  as  state  boundaries,  see  15  L.  187- 
189;   brief   29   L.    390. 

As  to  rivers  as  boundaries,  see  Kerr's  Cyc.  C.  C.  P.  i  3077, 
note  pars.  196-204  this  note;  also  8  L.  579;  10  L.  207.  208:  42 
L.    502-618. 

As  to  rule  that  monuments  control,  not  being  Inflexible,  see 

30  A.  D.  740. 

As  to  running  side-lines  of  water  lots,  see  23  A.  D.  536. 

As  to  standard  of  measures,  see  Kerr's  Cyc,  Pol.  C.  H  3209  et 
seq.   and   notes. 

As  to  survey,  plan,  or  previous  conveyance  referred  to  In 
deed,  see  30  A.  D.  741. 

As  to  test  of  navigability,  see  10  A.  D.  385-389;  27  A.  8.  56-58. 

As  to  tide-water  as  boundary,  see  42  L.   502-613. 

As  to  trees  on  boundary-line,  property  rights  In,  see  82  A.  D. 
330;   21  L.  729;  brief  29  L..   583. 

As  to  unnavigable  laks  as  boundary,  see  8  L.  579;  also  briefs 
18  L.  670;   66  L.   829. 
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A«  to  validity  of  statute  to  provide  for  establishment  of 
boundaries,  see  brief  33  L.   432. 

As  to  waters  in  California  declared  navigable  by  act  of  legrls- 
lature,  see  Kerr's  Cyc,  Pol.  C.  S  2349  and  note. 

As  to  what  are  hisrhways,  by  legrislatlve  acts,  see  Kerr's 
Cyc.  Pol.  C.  S  2618  and  note. 

As  to  what  is  thread  of  stream,  see  27  A.  S.  58. 

As  to  what  waters  are  public  ways,  see  Kerr's  Cyc.  Poh  C. 
f  2348  and  note. 

Public  land  surveys. — As  to  surveys  of  public  lands,  see 
U.  S.  Rev.  Stats.  ||  2395-2418;  6  Fed.  Stats.  Ann.  pp.  363-380  and 
notes. 

f  2078.  COMPBOMISE  OFFEB  OF  NO  AYAIL.  An  offer  of 
compromise  is  not  an  admission  that  anything  is  due. 

Hlatoryi    Bnacted  March  11,  1872. 

See  Kerr's  Cyc  C.  C.  P.  for  6  pars,  annotation. 

81  C.  898.  405,  22  P.  871,   873   (cited). 

As  to  many  miscellaneous  matters  of  evidence,  see  note  S  1823, 
ante. 

As  to  ofTer  to  compromise,  made  after  suit  brousrht,  see 
Kerr's  Cyc.  C.  C.  P.  i  997  and  note. 

§2079.  IN  ACTION  FOR  DITOBCE,  ADMISSION  NOT 
SUFFICIENT.  In  an  action  for  divorce  on  the  ground  of 
adultery,  a  confession  of  adultery,  whether  in  or  out  of  the 
pleadings,  is  not  of  itself  sufficient  to  Justify  a  judgment  of 
divorce. 

Hlatoryi    Bnacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

As  to  confessions,  see  Kerr's  Cyc.  C.  C.  P.  §1870  subd.  2 
and  note. 

As  to  corroborative  evidence,  see  Kerr's  Cyc.  C.  C.  P.  §  1839 
and  note. 

As  to  divorce  not  belngr  grranted  upon  default  of  defendant. 
or  upon  uncorroborated  statement,  admission,  or  testimony  of 
parties,  see  Kerr's  Cyc.  C.  C.  i  130  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
I  1823,    ante. 
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CHAPTER  II. 

PROCEBDINaS  TO  PERPETUATE  TESTIMONY. 

I  2083.  Evidence  may  be  perpetuated. 

i  2084.  Manner  of  application   for  order. 

S  208r».  Notice  of  time  and  place  to  be  given. 

I  2086  Manner  of  taking  the  deposition. 

I  2087.  Papers  prima  facie  evidence. 

S  2088.  When   the  evidence  may  be  produced. 

S  2089.  Effect  of  the  deposition. 

§208S.    £YID£NC£  MAT  BE  PEBPETUATED.    The  tesU* 

mony  of  a  witness  may  be  taken  and  perpetuated  as  provided 
in  this  chapter. 

History!  Enacted  March  11,  1872,  re-enactment  of  i  437  Prac- 
tice Act  as  amended  April  12.  1859,  Stats.  1859.  p.  219. 

As  to  depositions  in  perpetuam,  see  20  A.  D.  137;  20  A.  D. 
683;    47   A.   D.*  363. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  {  1823. 
ante. 

f»l84.    MANNEB  OF  APPLICATION  FOR  OBDBB.    The 

applicant  must  produce  to  a  Judge  of  the  superior  court  a 
petition,  verified  by  the  oath  of  the  applicant,  stating: 

1.  That  the  appUeant  expects  to  be  a  party  to  an  actlOB  fai 
a  court  in  this  state,  and,  in  such  case,  the  names  of  the  per- 
sons whom  he  expects  will  be  adverse  parties;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect  the 
title  to  property  in  which  he  is  interested,  or  to  establish 
marriage,  descent,  heirship,  or  any  other  matter  which  may 
hereafter  become  material  to  establish,  though  no  suit  may 
at  the  time  be  anticipated,  or,  if  anticipated,  he  may  not 
know  the  parties  to  such  suit;  and, 

3.  The  name  of  the  witness  to  be  examined,  his  place  of  resi- 
dence, and  a  general  outline  of  the  facts  expected  to  be  proved. 

[Judge  to  designate  officer  to  take  testimony-— Betunu]  The 
Judge  to  whom  such  petition  is  presented  must  make  an  order 
allowing  the  examination,  and  designating  the  officer  before 
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Ch.  II.]        PERPETUATING  TESTIMONY— NOTICE.     ||  2085.  2086 

whom  the  same  must  be  taken,  and  presciibing  the  notice  to 
be  given,  which  notice,  If  the  parties  expectant  are  known  and 
reside  in  this  state,  must  be  personally  serred,  and,  If  un* 
known,  such  notice  must  be  served  on  the  clerk  of  the  county 
where  the  property  to  be  affected  by  such  evidence  Is  situated, 
or  the  ju^e  making  the  order  resides,  as  may  be  directed  by 
him,  and  by  publication  thereof  in  some  newspaper,  to  be  des- 
Ignaied  by  the  jndge,  for  the  same  period  required  for  the 
pubttcatlon  of  summons.  The  judge  must  also  designate  In 
his  order  the  clerk  of  the  county  to  whom  the  deposition  must 
be  returned  when  taken. 

HUtoort  Knacted  March  11,  1872,  re-enactment  of  |  438  Prac- 
tice Act  as  amended  April  12,  1859,  Stats..  1859»  p.  219;  aoiended 
March  24,  1874,  Code  Amdts.  1873-4,  p.  391;  April  16,  1880.  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  116. 

§2086    NOTICE  OF  TIME  AND  PLACE   TO   BE  eiYEN. 

The  person  appolateA  by  the  ;hidge  to  take  the  depositions  Is 
authorized,  If  a  resident  of  this  state^  on  receiving  a  copy  of 
the  order  of  the  Judge,  and  of  the  notice  prescribed  In  the 
last  section,  with  proof  of  Its  personal  service  or  publication; 
or.  if  a  resident  without  the  state,  on  receiving  tiie  com* 
mission  mentioned  In  the  next  section,  with  proof  of  like 
service  of  publication  of  the  notice;  to  take  the  deposition  of 
the  witness  named  in  the  order  of  the  Judge,  or  in  the  com- 
mission, or,  If  more  than  one  witness  Is  thus  named,  of  such 
of  them  as  appear  before  him,  at  the  time  designated,  and  the 
taking  of  the  same  may  be  continued  from  time  to  time. 

Hlntoryi  Enacted  March  11,  1872,  re-enactment  of  |  439  Prac- 
tice Act.  as  amended  April  12.  1869,  Stats.  1859.  p.  219;  amended 
March  24,  1874,  Code  Amdts.  1873-4,  p.  392. 

§8<»86.    MANNEB  OF   TAKIM€(  THE  BSPOSITIOIT.    The 

examination  must  be  by  questitm  and  answer,  and  if  the 
testimony  is  to  be  taken  in  another  state,  it  must  be  taken 
upon  a  commission  to  be  Issued  by  the  Judge  allowing  the 
examination,  under  the  seal  of  the  court  of  which  he  Is  Judge, 
and  upon  Interrogatories,  to  be  settled  in  the  same  manner 
as  in  cases  of  depositions  taken  under  commlsaion  in  pending 
Kerr's   C.   C.   P.— 96  1^21 
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actions,  unless  the  parties  expectant,  if  known,  otherwise 
agree.  If  sveh  parties  are  vnknown,  notice  of  the  settlement 
of  the  interrogatories  shall  be  published  in  some  newspaper 
for  such  time  as  the  Judge  may  designate.  The  deposition, 
when  completed,  must  be  carefully  read  to  and  subscribed  by 
the  witness,  then  certified  by  the  officer  or  person  takinir  the 
same,  and  shall  then  be  sealed  up  and  deliYered  or  trans- 
mitted to  the  clerk  of  the  county  designated  in  the  order  of 
the  judge  allowing  the  examination,  who  shall  file  the  same 
when  received.  The  Jndge  allewing  the  examJaation  shall  file 
with  the  clerk  the  order  for  the  examination,  the  petition  on 
which  the  same  was  granted,  with  proof  of  service  of  the 
order  and  notice. 

Hlstoryt  Enacted  March. 11,  1872.  t-e-enactment  of  {440  Prac- 
tice Act  as  amended  April  12,  1859,  Stats.  1869,  p.  219;  amended 
March  24,  1874.  Code  Amdts.  1878-4,  p.  S92. 

m 

§  2087.  PAPEBS  PBIMA  FACIE  EYIBENCE.  The  pettUon 
and  order,  and  papers  filed  by  the  jndge,  as  provided  in  section 
two  thousand  and  eighty-six,  or  a  certified  copy  thereof,  are 
prima  facie  eyidence  of  the  facts  stated  therein  to  show  com- 
pliance with  the  provisions  of  this  chapter. 

Htotoryi  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  898. 

§2088.    WHEN    THE   EVIDENCE   MAY   BE   PBODUCEB. 

If  a  trial  be  had  between  the  parties  named  in  the  petition  as 
parties  expectant,  or  their  successors  in  interest,  or  between 
any  parties  wherein  it  may  be  material  to  establish  the  facts 
which  such  depositions  prove,  or  tend  to  prove,  upon  proof  of 
the  death,  or  insanity  of  the  witnesses,  or  that  they  cannot  be 
found,  or  are  unable,  by  reason  of  age  or  other  infirmity,  to 
give  their  testimony,  the  depositions  or  copies  thereof  may  be 
used  by  either  party,  subject  to  all  legal  objections;  but  if 
the  parties  attended  at  the  examination,  no  objection  to  the 
form  of  an  interrogatory  can  be  made  at  the  trial,  vnless  the 
same  was  stated  at  the  examination. 

HI«toryt  Enacted  March  11,  1872,  re-enactment  of  I  442  Prac- 
tice Act  as  amended  April  12,  1869,  Stats.  1869,  p.  219;  amended 
March  24,  1874,  Code  Amdts.  1873-4,  p.  S98« 
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Ch.  II.]  B3FFB1CT  OF  DE2POSITION.  S  2089 

Pmetlee  Aet  1442.^ — 8  C.  122,  127,  128  (erroneously  cited  for 
{448   Practice  Act).    . 

Ab  to  many  miscellaneous  matters  of  evidence,  see  note 
{  1828.  ante. 

iaM».    EFFECT  OF  THE  BEPOfilTIOK.    The  deposition 

BO  taken  and  read  in  evidence  lias  the  same  effect  as  the  oral 
testimony  of  the  witness,  and  no  other,  and  every  objection  to 
the  witness,  or  to  the  relevancy  of  any  question  put  to  him, 
or  of  any  answer  given  by  him,  may  be  made  In  the  same 
manner  as  If  he  were  examined  orally  at  the  trial. 

Hiatoryi    Enacted  March  11,  1872. 
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CHAPTER  III. 
ADMINISTRATION   OF   OATHS   AND   AFFIRMATION& 

f  2093.     Judicial   and   certain   officers   authorized   to   administer 

oaths. 
fi  2094.     Form    of  ordinarj'   oath   to  a   witness. 
S  2095.     Form  may  be  varied  to  suit  witness'  belief. 
i  2096.     Same.      [Witness  not  Christian.] 
I  2097.     Any  person  who  prefers  it  may  declare  or  affirm. 

§2093.  JUDICIAL  AND  CERTAIX  OFFICERS  AUTHOR- 
IZED TO  ADMINISTER  OATHS.  Every  court,  every  Judge, 
or  clerk  of  any  court,  every  justice,  and  every  notary  public, 
and  every  officer  or  person  authorized  to  take  testimony  in 
any  action  or  proceeding,  or  to  decide  upon  evidence,  has 
power  to  administer  oaths  or  affirmations. 

HlMtory:  Knacted  March  11,  1872,  re-enactment  of  1443  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  19  pars,  annotation. 

Code  section. — 56  C.  464.  466  (construed):  66  C.  588,  690 
(applied):  64  C.  267,  269.  30  P.  816,  817  (cited):  120  C.  168,  169, 
52  P.  305  (applied):  121  C.  629.  63  P.  1096  (applied  without 
citation);  128  C.  415,  420,  60  P.  1032  (cited);  6  C.  A  492,  501. 
92  P.  613.  617  (deputy  county  clerk  may  administer  oaths). 

Practice  Act  §  44S. — 3  C.  94,  97  (cited):  3  C.  122.  127  (erro- 
neously cited  as  S  442,  Practice  Act). 

As  to  administration  of  oath  by  arbitrators,  see  Kerr's  Cyc. 
C.  C.  P.  I  1284  and  note. 

As  to  Irregularities  in  tlie  manner  In  which  oath  is  admin- 
istered being  no  defense  to  a  prosecution  for  perjurj*.  Sfo 
Kerr's  Cyc.  Pen.  C.   §  121  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
f  1823,  ante. 

As  to  oaths — Administration  of,  by  wliom,  see  Kerr's  Cyo. 
C.  C.  P.  §S  128  subd.  7,  177  subd.  4  and  notes,  Kerr's  Cyc.  Pol. 
C.   |§  1028,   4103,  4118  and  notes. 

Same — Definition  of. — See  Kerr's  Cyc.  C.  C.  P.  8  17  and  note: 
Kerr's  Cyc.  Pen.  C.  |f  14.  17,  119  and  notes. 

As  to  officers  authorized  to  administer  oaths  and  affirma- 
tions, see  Kerr's  Cyc.  C.  C.  P.  S§  128  subd.  7,  177  subd.  4.  2.«»9. 
812,  2012  and  notes;  Kerr's  Cyc.  Pol.  C.  §|  252,  812.  1028.  1077. 
1146.  1873.  2784,  2961,  3031.  8699,  4103,  4118  and  notes;  Kerr's 
Cyc.  C.  C.  i  1021  and  note. 
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A0  to  perjury,  see  Kerr's  Cyc.  Pen.  C.  If  118*128  and  notes. 

As  to  subornation   of  perjury,   see  Kerr's  Cyc.  Pen.  C.   $$  127, 
128  and  notes. 

As  to  verification  being:  an  affidavit,  see  Kerr's  Cyc.  C.  C.  P. 
I  2009  and  note. 

•  As  to  verification  of  pleadingrs,  see  Kerr's  Cyc.  C.  C.  P.  S$  437. 
446   and   note. 

§  MM.  FOBM  OF  OBDIKARY  OATH  TO  A  WITHEBS.  An 

oathp  or  affirmation.  In  an  action  or  proceeding,  may  be  ad- 
ministered as  follows,  the  person  who  swears,  or  affirms,  ex- 
pressing  his  assent  when  addressed  In  the  following  form: 
"Tou  do  solemnly  swear  (or  affirm,  as  the  case  may  be),  that 
the  evidence  you  shall  give  in  this  Issue  (or  matter),  pending 

between and .  shall  be  the  truth,  the  whole  truth, 

and  nothing  but  the  truth,  so  help  you  God.' 


t* 


HtotoiTt  Snacted  March  11,  1872;  amended  March  24.  1874. 
Code  Amdts.  1873-4,  p.  894;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  257,  act  held  unconstitutional, 
see  history,  i  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

186  C.  382,  337,  68  P.  976,  977  (applied);  136  C.  520.  521.  69 
P.  223  (construed);  189  C.  600.  601.  73  P.  423  (applied):  6  C. 
A.  492,  BOlt  92  P.  S18,  617  (substance  of  oath  prescribed  by 
statute  is  sufficient). 

As  to  duty  of  party  to  produce  books,  papers,  or  documents 
when  examined  as  witness,  see  Kerr's  Cyc.  C.  C.  P.  I  1000  and 
note. 

As  to  form  of  oatli  of  office,  see  Kerr's  Cyc.  Pol.  C  5  90  4 
and  note;  also  Const.   1879,  art.  XX,  §8.  Hen.  G.  Iv.  p.  civ. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
i  1823.  ante. 

§209&.  FORM  MAT  BE  YABIED  TO  SUIT  WITNESS' 
BELIEF.  Whenever  the  (X)urt  before  which  a  person  Is 
offered  as  a  witness  Is  satisfied  that  he  has  a  peculiar  mode 
of  swearing,  connected  with  or  In  addition  to  the  usual  form 
of  administration,  which.  In  his  opinion,  Is  more  solemn  or 
obligatory,  the  court  may.  In  Its  discretion,  adopt  that  mode. 

Hlstoryi    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 
99  C.  664,  669,  34  P.  231   (applied). 
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CHAPTER  II. 
PROCEEDINGS  TO  PERPETUATE  TESTIMONY. 

S  2083.  Evidence   may  be  perpetuated. 

S  2084.  Manner   of  application   for  order. 

S  208B.  Notice  of  time  and  place  to  be  given. 

{  2086  Manner  of  taking:  the  deposition. 

j(  2087.  Papers  prima  facie  evidence. 

S  2088.  When    the  evidence   may  be  produced. 

I  2089.  Effect  of  the  deposition. 

§  2088.    EYIDENCE  MAT  BE  FEBPEIUATED.    The  tesU- 

mony  of  a  witness  may  be  taken  and  perpetuated  as  provided 
in  this  chapter. 

History!  Enacted  March  11,  1872,  re-enactment  of  {  437  Prac- 
tice Act  as  amended  April  12.  1859,  Stats.  1859,  p.  219. 

As  to  depositions  in  perpetuam,  see  20  A.  D.  137;  20  A-  D. 
683;    47   A.   D.*  353. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  S  1823. 
ante. 

§2«64.    MANNER  OF  APPLICATION  FOB  OBDBB.    The 

applicant  must  produce  to  a  judge  of  the  superior  court  a 
petition,  verified  by  the  oath  of  the  applicant,  stating: 

1.  That  the  applicant  expect8  to  be  a  party  to  an  aetlim  te 
a  court  in  tliis  state,  and,  in  such  case,  the  names  of  the  per- 
sons whom  he  expects  will  be  adverse  parties;  or, 

2.  Tliat  the  proof  of  some  fact  is  necessary  to  perfect  the 
title  to  property  in  which  he  is  interested,  or  to  establish 
marriage,  descent,  heirship,  or  any  other  matter  which  may 
hereafter  become  material  to  establish,  though  no  suit  may 
at  the  time  be  anticipated,  or,  if  antlolpated,  he  may  not 
know  the  parties  to  such  suit;  and, 

3.  The  name  of  the  witness  to  be  examined,  his  place  of  resi- 
dence, and  a  general  outline  of  the  facts  expected  to  be  proved. 

[Judge  to  designate  officer  to  take  testimony — ^Betum.]  The 
Judge  to  whom  such  petition  is  presented  must  make  an  order 
allowing  the  examination,  and  designating  the  officer  before 
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whom  the  same  must  he  taken,  and  prescribing  the  notice  to 
be  given,  which  notice,  if  the  parties  expectant  are  Imown  and 
reside  in  this  state,  must  be  personally  serred,  and,  if  un« 
known,  such  notice  must  be  serred  on  the  clerk  of  the  county 
where  the  property  to  be  affected  by  such  evidence  is  situated, 
or  the  judge  making  tlie  order  resides,  as  may  be  directed  by 
him,  and  by  publioation  thereof  in  some  newspaper,  to  be  dee- 
Ignsted  by  the  judge,  for  the  same  period  required  for  the 
publication  of  Bummom.  The  Judge  must  also  designate  in 
hia  drder  the  clerk  of  the  county  to  whom  the  deposition  must 
be  returned  when  taken. 

HijiCoirri  Knact«d  March  11,  1872,  re-enactment  of  |  438  Prac- 
tice Act  as  amended  April  12,  1859,  Stats..  1859,  p.  219;  amended 
March  24,  1874,  Code  Amdts.  1873-4,  p.  391;  April  16,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  116. 

§2085    NOTICE  OF  TIME   AND  PLACE   TO  BE  eiYEN. 

The  person  appDiated  by  the  judge  to  take  the  depositions  is 
authorized,  if  a  resident  of  this  state^  on  receiving  a  oopy  of 
the  order  of  the  judge,  and  of  the  notice  prescribed  In  the 
last  sectlcm,  with  proof  of  its  personal  service  or  publication; 
or.  if  a  resident  without  the  state^  on  receiving  the  com- 
mission mentioned  in  the  next  section,  with  proof  of  like 
service  of  publication  of  the  notice;  to  take  the  deposition  of 
the  witness  named  in  the  order  of  the  judge,  or  in  the  com- 
mission, or,  if  more  than  one  witness  !s  thus  named,  of  such 
of  them  as  appear  before  him,  at  the  time  designated,  and  the 
taking  of  the  same  may  be  continued  from  time  to  time. 

Hliitoryt  Enacted  March  11,  1872,  re-enactment  of  I  439  Prac- 
tice Act,  as  amended  April  12,  1859,  Stats.  1859,  p.  219;  amended 
March  24,  1874,  Code  Amdts.  1873^4,  p.  392. 

§2066.    MANNER  OF   TAKING  THE  BEPOSinON.    The 

examination  must  be  by  question  and  answer,  and  if  the 
testimony  is  to  be  taken  in  another  state,  it  must  be  taken 
apon  a  oammisslon  to  be  issued  by  the  judge  allowing  the 
examination,  under  the  seal  ^of  the- court  of  which  he  Is  judge, 
and  upon  interrogatories,  to  be  settled  in  the  same  manner 
as  in  cases  of  depositions  taken  under  eommlsslQn  in  pending 
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Aa  to  fraud,  see  4  L.   883;  87  L.   615. 

As  to  fraudulent  intent  belngr  question  of  fact,  see  Kerr's 
Cyc.  C.   C.   I  3442  and   note. 

As  to  good  faith  in  case  of  allegred  libel,  see  brief  47  L.   228. 

As  to  insanity,  see  60  A.  R.  218,  220,  221. 

As  to  intoxicating  character  of  liquor,  see  brief  58  L.  267. 

As  to  Jury  as  Judges  of  law  and  fact,  see  42  A.  S.  290-295. 

As  to  knowledge  of  usage  being  question  of  fact,  see  18 
A.   R.   206. 

As  to  libel  and  slander,  province  of  Jury  In,  see  5  I^  645; 
8    L.    214. 

As  to  malice,  see  briefs  53  L.   447:  54  L..  856. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
1 1823,  ante. 

As  to  necessity  of  work  performed  on  Sunday,  see  briefs  58 
L.   393;   60  L.   638. 

As  to  negligence,  see  7  A.  R.  208;  59  A.  R.  179,  180;  i  L..  173, 
174;  13  L.  728,  729;  16  L.  882,  333;  61  U  589-691;  briefs  3  L. 
321;  29  L.  758;  30  L.  509;  37  L.  726;  38  U  28$;  40  L..  96:  52 
L.  657;  54  L.  314;  54  L.  775;  55  la.  429;  67  L^  308;  62  L..  960: 
67  L.  256;  69  L..  801;  69  L..  342;  69  L.  888;  70  L.  601. 

As  to  nuisance,  see  Kerr's  Cyc.  C.  C.  9§  3479  et  seq.  and  notes; 
also  58  A.  D.  682. 

As  to  nuisance,  existence  of,  see  brief  67  li.  984. 

As  to  propriety  of  ejection  of  passenger  from  train,  see  brief 
56  L.  225. 

As  to  proximate  cause  of  accident  being  question  for  Jury, 
see   brief   64   L,   70. 

As  to  proximate  cause  of  death  or  injury,  see  2  Li.  696;  briefs 
49  L.  117;  49  L.  79;  63  L.  417;  64  L.  675;  40  L.  96;  59  L.  110; 
63  L.  426;  60  L.  951;  69  L.  246;  69  L.  301. 

As  to  question  whether  person  liad  ceased  doing  business  in 
certain   county   being  one  for  Jury,   see  brief   63  L.   430. 

As  to  reasonable  rate  of  speed  for  street-car,  see  brief  51  L<. 
633. 

As  to  reasonable  time,  see  2  L.  N.  S.  876. 

As  to  reasonable  use  of  water  by  riparian  owner,  see  brief 
51   L.   691. 

As  tp  reasonableness  of  delay  in  delivery  by  carrier,  see 
brief   66   L.   372. 

As  to  reasonableness  of  rule  or  regulation  being  question  for 
Jury,  see  briefs  2  L.  490;  60  L.  633. 

As  to  reasonablenesa  of  sum  tendered  out  of  which  common 
carrier  may  be  required  to  take  passenger's  fare  and  return 
change,  see  brief  86  K  489;  note  85  L.  489,  490. 

As  to  reasonableness  of  use  of  sidewalks  by  merchants,  see 
brief   66   L.   73. 
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As  to  safety  of  appliances  furnished  by  master,  see  brief  69 
K    798. 

As  to  scintilla  of  evidence  belngr  Insufficient  for  submission  to 
Jury,  see  briefs  34  L.  677;  38  L..  427;  49  U  »41. 

As  to  scope  of  employment,  see  briefs  56  L.  711;  67  L.  457. 

As  to  substantial  performance  of  contract,  whether  there  has 
been,  beinsr  question  of  fact,  see  brief  51  L.  951. 

As  to  sufficiency  of  facts  to  put  carrier  on  notice  of  danger 
beinff  question  for  Jury,  see  brief  63  L.  498. 

As  to  termination  of  passenger's  relation  as  such,  on  reach- 
ing termination,  see  2  K  N.  S.  873-876. 

As  to  vacancy  of  premises  within  meaning:  of  insurance  policy, 
see  brief  68  L.  235. 

As  to  value  of  land  In  condemnation  proceedings,  see  3  L. 
38,  84. 

As  to  wantonness  of  act  of  conductor,  see  brief  66  L.  487. 

As  to  weight  and  effect  of  evidence  and  credibility  of  wit- 
nesses being  matter  for  Jury,  see  Kerr's  Cyc.  C.  C.  P.  |  2061  and 
note. 

As  to  whether  articles  furnished  wife  by  mercliant  are  n*»ceB- 
saries,  being  question  for  Jury,  see  brief  65  L.  530. 

As  to  whether  certain  writings,  used  as  standards,  wero  made 
by  defendant,  being  question  for  Jury,  see  brief  64  L.  304. 

As  to  whether  death  of  Insured  was  caused  by  wilful  ex- 
posure to  unnecessary  danger,  being  question  for  J^jry,  see  brief 
64  L.   118. 

As  to  whether  paper  writing  constitutes  will,  see  brief  69  Iv. 
424. 

As  to  whether  person  working  on  building  without  fire 
escapes  assumes  risk,  being  question  for  Jury,  see  brief  61  L. 
168. 

As  to  whether  there  was  notice  of  acceptance  of  guaranty, 
being  mixed  question  of  law  and  fact  for  determination  of  Jury, 
see  brief  65  L*.  781. 

As  to  what  Issues  must  be  submitted  to  a  jury  in  a  proceed- 
ing to  contest  probate  of  a  will,  see  Kerr's  Cyc.  C.  C.  P.  §1312 
and  note. 

Effect  of  evidence — Is  for  Jury. — See  Kerr's  Cyc.  C.  C.  P. 
i  2061  and  note. 

§2102.  QUESTIONS  OF  LAW  ADDRESSED  TO  THE 
COUBT.  All  questions  of  law,  including  the  admissibility  of 
testimony,  the  facts  preliminary  to  such  admission,  and  the 
construction  of  statutes  and  other  writings,  and  other  rules 
of  evidence,  are  to  be  decided  by  the  court,  and  all  discussions 
of  law  addressed  to  it.    Whenever  the  knowledge  of  the  court 
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is,  by  this  code,  made  evidence  of  a  fact,  the  court  is  to  declare 
such  knowledge  to  the  Jury,  who  are  bound  to  accept  it. 

BIstorjt    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  20  pars,  annotation. 

118  C.  618,  625,  46  P.  860  (construed). 

As  to  account  stated,  whether  conversation  sufficient  to  estab* 
lish.  see  27  L.  826.  826. 

As  to  construction  of  written  instrument,  when  proper  ques- 
tion for  Jury,  see  brief  66  L.  736. 

As  to  contributory  neflrligrence.  when  question  is  to  be  deter- 
mined by  court,  see  66  A.  D.  410;  80  A.  D.  63;  86  A.  D.  694,  731; 
100  A.  D.  448;  37  A.  R.  711;  60  A.  R.  666. 

As  to  court  deciding*  questions  of  law,  see  Kerr's  Poeket  Pen. 
C.  ff  1124,  1126. 

As  to  fellow-servants,  whether  persons  are,  see  briefs  68  L. 
691;  64  L.  916;  66  L.  800. 

As  to  interpretation  of  alleged  wrongful  publication,  see  brief 
68  Is.  609. 

As  to  jury  being  judges  of  law  and  fact  in  criminal  cases,  see 
brief  19  L.  146. 

As  to  Jury  determining  law  and  fact  in  trial  for  libel,  see 
Kerr's  Pocket  Pen.  C.  1 1125. 

As  to  knowledge  of  court,  see  Kerr's  Cyc.  C.  C.  P.  S  1876  and 
note. 

As  to  knowledge  of  court  and  scope  of  Judicial  notice,  see 
Kerr's  Cyc.  C.  C.  P.  f  1876  and  note. 

As  to  libel,  whether  publication  as  set  out  in  complaint  is 
libelous  per  se,  see  8  L.  214. 

As  to  libel,  whether  communication  is  privileged,  see  briefs 
63  L.  447;  64  L.  866;  61  L.  461. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
f  1828,  ante. 

As  to  meaning  and  effect  of  certificate  of  deposit,  see  brief 
68  Im   122. 

As  to  negligence,  when  question  for  court,  see  15  L.  332.  333: 
38  L.  786-790;  briefs  1  K  430;  7  I^  688;  41  L.  288;  66  L.  912;  67  L- 
820;  69  L.  477;  59  L.  699;  60  L.  288;  62  L.  876. 

As  to  probable  cause,  see  brief  56  L.  338. 

As  to  reasonable  time,  when  question  of  law  and  when  ques- 
tion of  fact,  see   17  A.   D.  644-549. 

As  to  reasonableness  of  tax,  see  brief  67  L.  798. 

As  to  whether  notice  of  death  of  insured  person  was  "imme- 
diate," where  facts  are  undisputed,  being  question  for  court, 
see  brief  62  L.  486. 

As  to  whether  statements  in  insurance  applications  are  war- 
ranties or  simple  representations,  being  question  of  law.  see 
brief  61  L.  837. 
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9  210S.  QUESTIONS  OF  FACT  BY  COUBT  OB  BEFEBEE. 

The  proviBions  contained  in  this  part  of  the  code  respecting 
the  evidence  on  a  trial  before  a  jury,  are  equally  applicable 
on  the  trial  of  a  question  of  fact  before  a  court,  referee,  or 
other  officer. 

MiMtorji    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

As  to  referee  opening  up  a  case  for  further  testimony,  see 
Kerr's  Cyc.  C.  C.  P.  §2042  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  I  1823, 
ante. 

§2104.    MONETS  PAID  INTO  COUBT  [repealed]. 

Hlstoryt  Enacted  March  24,  1874,  Code  Amdts.  1878-4,  p.  894; 
repealed  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  267.  act  held  unconstitutional,  see  history,  {  6« 
ante;  repealed  March  20.  1907.  Stats,  and  Amdts.  1907,  pp.  711, 
735.  The  provisions  of  the  repealed  section  are  incorporated 
Into  1 673  ante  by  the  amendment  of  March  20,  1907,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  519. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

Co4e  M«tloii. — 73  C.  266.  269.  14  P.  833.  836  (construed);  133 
C.  629,  632,  65  P.  1049  (construed  with  fi  1264  ante). 

Aet  of  March  24^  1874,  {  2S8. — 61  C.  108.  110  (cited):  66  C.  297. 
306  (applied). 

As  to  deposit  in  court,  see  Kerr's  Cyc.  C.  C.  P.  If  572-674  and 
notes. 

As  to  deposit  of  surplus  money  remaininsr  after  the  payment 
of  amount  due  on  mortgragre  lien,  or  encumbrance,  see  Kerr's 
Cyc.  C.  C.  P.  §  727  and  note. 

As  to  liability  of  sureties  on  official  bonds  of  officers,  see 
Kerr's  Cyc.  Pol.  C.  |  969  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
I  1828,  ante. 
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[References   are   to   sections.] 

ABAl€DONING  CAUSB.     See  tit.     Gaa»e  of  Action. 
ABANDONMJSNT.      See    tits.       Cavae    of    Action)     Homestead) 
Mechanics'  Lien. 

of  action*  nonsuit,  581. 
of  mechanics'  lien  by  contractor,  1200. 
ABATIQHBNT  AND  RBVIVOR 
action 

in  name  of  the  original  party,  when,  385. 

may  be  continued  by  or  a§ralnst  reprnsentatives,  when,  385. 

skaU  not  abate 

by  death  or  other  disability,  385. 
by  transfer  of  interest,  385. 
nuisance  or  waste,  abatement,  731,  732. 
pleas  in  abatement,  430. 

transferee  may  be  substituted  in,  when,  385. 
ABBRB  VI ATION  S 

common  may  be  used  In  written  proceedlngrs,  186. 
ABSBNCE 

evidence,  of,  motion  to  postpone  trial,  595. 
from  state  • 

of  executor,  1364. 

of  party,  effect  on  statute  of  limitations,  351. 
of  witness,  deposition  taken,  when.     See  tit.  Depc»«ltlon. 
jury  trial  waived  by,  831. 
of  defendant 

bring'Ingr  on  trial  in,  594. 

service  of  summons  by  publication,  412. 

manner  of,  418. 
state,  from,  running:  of  statute.  351. 
of  evidence,  cause  for  continuance,  595. 
of  executor  from  state,  1354. 
of  judfre,  court  may  adjourn,  13!^.  • 
of  Justice  of  the  peace,  reassignment  and  transfer  of  action, 

90. 
of  party 

brlngingr  cause  to  trial  in,  594. 
order  deemed  excepted  to,  647. 
publication  of  summons,  412. 
manner  of,  413. 
of  presldlngr  Justice  of  peace,  substitute,  85. 
of  superior  Jvdge 

court  held  by  another  Judge.  160. 
power  of  court  commissioner  on,  259. 
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[References  are  to  sections.] 

ABSENCE    (continued). 

of  testimony,  trial  to  be  postponed,  when,  595. 

of  IVltBeMI 

deposition  may  be  taken,  when,  2020. 

postponement  of  trial  for,  595. 
or  disability  of  chief  Justice,  46. 
order  made  in,  of  party,  deemed  excepted  to,  647. 
publication  when  defendant  is,  from  state,  412. 

manner  of  makingr,  413. 
trial  in  of  party,  694. 
waiver  of  Jury  trial  by,  631. 
wltaesa,  of, 

deposition  may  be  taken,  2020. 

postponement  of  trial  for,  595. 
AB8BNTBB.     See  tit.  NoB-reslde«t. 
asent  for  in  distribution,  1691,  1694. 
attorney  for,  appointment  may  be  made  by  the  court,  when, 

412. 
court  may  appoint  agrent  to  take  possession  for,  when,  1691. 
real  and  personal  property  to  be  sold,  when,  1694. 
pablleatlon  of  ■vinmoBs  for 

as  to  erenerally,  412. 

how  made,  418. 
ABSTRACT 

of  Judgment  in  Justices'  court,  897. 

effect  of  docketing:  of,  899. 

Judgment  not  lien  unless  filed  In  recorder's  office,  900. 

may  be  filed  and  docketed  in  country  clerk's  office,  898. 
of  title,    see  tit.  Abstract  of  Title. 
ABSTRACT  OF  TITLB 

in  action  for  partition,  799. 

costs  of  allowed,  when,  799. 

how  made  and  verified,  800. 
ACCIDBNT.     See  tit.  Now  Trial. 

as  srround  for  new  trial,  657. 
ACCOMPLICES.     See  tits.  Bvldeacei  Tentlmoayi  Wltai 

testimony  of  to  be  viewed  with  distrust,  2061. 
ACCOUNT 

a  further  may  be  ordered,  when,  454. 

after  authority  revoked,  1629. 

allowance  of,  of  Joint  eruardians.    See  tit.  Qaardlaas. 

by  special  administrator  to  be  rendered,  1417. 

copy  may  be  demanded,  454. 

eovrt  may  order 

administrator  to,  1735. 

further,  when,  454. 
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ACCOUNT  (continued). 

executors'  and  administrators',   1622-1640. 
ireneral  or  defective*  further  may  be  ordered,  454. 
how  proved,  1865. 
how  stated  in  pleading,  454. 

in  Justices'  court,  886. 
interlocutory-  Judgment  ordering,  time  in  which  to  appeal,  981. 
Judgre  may  receive  at  chambers  166. 
limitation  of  action  on,  844. 

objections  to  of  executor,  etc.,  who  may  file,  1626. 
of  executor  and  administrator,  petition  for  citation  for,  1634. 
of  sale  of  decedent's  property.     See  tit.  Aeeovat  off  Sale. 
persons  intrusted  with   estate  of  decedent  may  be  cited  to, 

1461. 
pleadlMS 

how  to  be  stated  in,  464. 

in  Justices'  court,  886. 
reference  of,  689. 

on  Judgment  by  default,  686. 
sale  of  decedent's  property,  of,  return  to  be  made  of,  1575. 
special  administrator  to  render,  1417. 
summary  of,  admissible  as  evidence,  when,  1855. 
surviving  partner.    See  tits.  PartneMkl»|  Sarvlvlns  Pavt«er. 

to  render  an,  1686. 
to  be  vea4tavttd 

by  persons  trusted  with  estate,  1461. 

by  survtvinff  partner,  1585. 
trustee,  of,  settlement  of  after  distribution,  1699. 
AOCOtJlfr  OF  SALS.    See  tit.  Sale  off  Propertr  off  Deeedeat. 

of  decedent's  property,  1675. 
ACGOVNTnrO 

action  for,  of  rents  pendinsr  redemption,  707. 

of  executor  and  administrator.    See  tit.  Bxecntor  aad  Admia- 


of  minor.     See  tits.  Oaardlaa  off  Mlaory  Goardlaa  off  laaane 
aad  Iseoatpeteat  Person. 

of  public  administrator,  1735. 
of  receiver.    See  tit.  Receiver. 

person  intrusted  with  estate  may  be  cited  for,  1461. 
referee  to  take  and  state,  639. 

rents  and  profits  accruing  after  execution,  for,  707. 
ACCUSATION.    See  tit.  Attoracys. 

asrainst  attorneys,  as  to  irenerally,  290-297. 
answer  to  be  forthwith,  when,  296. 
appearance  to  answer,  298. 
citation  to  answer,  when,  292. 

demurrer  to,  296.  * 
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ACCUSATION   (continued), 
how  answered,  296. 
judgrment  on,  299. 
reference  of  298. 
trial  of,  297. 
verification  of,  291. 
ACKNOWLBDGUBBIT 

certificate  of  prima  facie  evidence,  1948. 
certificate  of  redemption,  of,  703. 
court  commissioner,  power  of  to  take,  269. 
debt,  of,  BO  as  to  remove  bar  of  statute  of  limitations,  360. 
Judgres  who  may  take,  179. 
justice  of  peace  may  take,  179. 
Justice  of  supreme  court  may  take,  179. 
police  Jud^e  may  take,  179. 
satisfaction,  of,  of  Judgrment,  675. 
superior  Judge  may  take,  179. 
what  private  writings  may  be,  1948. 
ACKNOWLEDGMENT    OF    SERVICE.      See    tits.    Attorney    and 

Client  I  Service  of  Sumniona* 
ACT.  See  tit.  Code  of  Civil  Prooednrc. 
ACT  OF  GOD.     See  tit.  Nesllsence. 

ACTION.     See  tit.  Oonfeasfton  of  Judsment  wMlMnt  Action. 
abatement  of.     See  tit.  Abatement  and  Revivor. 

death,  disability,  or  transfer  docs  not  work,  when,  885. 
after  Judgment,  against  one  of  several  defendants,  679. 
aaralnst 

administrator,  costs  in,  1031. 
bail  on  arrest,  when,  490. 
counties,  where  tried,  394. 
defaulting  witness,  damages  for,  1992. 

executors  and  administrators,  for  -waste  or  trespass  of  de- 
cedent, 1684. 
husband  and  wife,  wife  may  defend  alone,  when,  371. 
iolnt  debtors,  989. 

persons  severally  liable  oa  promissory  notes,  etc.,  383. 
receiver.     See  tit.  Receiver. 

steamers,    vessels,    and     boats.      See     tit.     ActloiM     aK«lnM 
Steantersy  VesselH,  and  Boats. 
as  to,  813. 
two  or  more  defendants,  414. 
alienation  of  realty,  not  to  prejudice.  747. 
another,  pending  ground  for  demurrer,  430. 
appeal,  deemed  pending  during,  1049. 

boats,  steamers,  and  vessels,  against.     See  tit.  Actlona  Asaiast 
Steamers,  Veaselii,  and  Boats. 
He  for  what,  813. 
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ACTION  (continued). 

bonds  in,  not  required  of  state,  10 S8. 
hy.  adMlalstrater 

as  provided  for  by  code,  1S90. 

for  trespass,  1588. 
by  an  assignee,  868. 
hT  ezeeotor 

as  provided  in  code,  151N). 

for  trespass,  1688. 
by  tatker 

for  death  of  chUd,  878. 

for  injury  to  child,  878. 

for  seduction  of  daughter,  876. 
ky  mrnmrMmm 

for  death  of  ward,  876. 

for  injury  to  ward,  876. 

for  seduction  of  ward,  876. 
by  Hiotber 

for  death  of  child,  876* 

for  injury  to  child,  876. 

for  seduction  of  daughter,  when,  876. 
by  representatives,  for  death  of  person  by  wrongful  act,  877. 
by  state,  or  officer  thereof,  446. 
by  sureties,  1060. 

by  tenants  in  common.  Joint,  and  co-parceners,  882. 
by  the  people,  subject  to  same  limitations  as  by  private  per- 
sons, 861. 
by  usurper  of  office,  808. 
by  whom  prosecuted,  30. 

certain  must  be  transferred  to  superior  court,  838. 
ehavott  of 

limitation  on  right  to,  884. 

place  of  trial  of,  897.  398,  899.  400. 
civil  actions.    See  tit.  OlvU  Aetlons* 

arise,  .how,  26. 

by  whom  prosecuted,  80. 

deflnition  of,  22. 
clerk.    See  tits.  Clevk  of  Go«rt|  Oovnty  Clevk. 

must  keep  register  of  all,  1052. 

to  take  testimony  on  trial,  when,  1051. 
commencement  of.     See  tit.  Ooaunoaeenteat  of  Civil  Aetloa. 

as  to,  812. 

by  filing  complaint,  405. 

when   is  commenced   within   meaning  of  statute   of   limita- 
tions.   See  tit.  Statote  of  Lilmltatloaii. 
as  to,  generally,  360. 
complaint  in,  contains  what.  1244. 
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ACTION    (continued). 

concerning:  mining  claims  governed  by  lex  loci,  748. 
continued,  costs  may  be  Imposed  as  condition  of.  1029. 
consolidation  of.     See  tit.  CoasoIidatloB  of  Aetloms. 

as  to,  grenerally,  1048. 
eosts 

by  or  ag-alnst  an  administrator,  1031. 

when  discretionary  with  court,  1027. 
crlmlBal  actloas 

as  to,  grenerally,  81. 

Penal  Code  defines  and  provides  for  prosecution  of,  31. 
defaulting:  witness,  agrainst.  for  damagr^s,  1992. 
defendant's  costs  must  be  allowed  in  certain,  1024. 
definition  of,  22. 

deposit  In  court.     See  tit.  Deposit  In  Coort. 
deposition  In,  when  witness  resident  of  state.  2021. 
determine  adverse  claims  to,  1050. 
disability  must  exist  when  rl^ht  of  accrued,  357. 
dismissal.     See  tit.  DlsmlMud  of  Action. 
division  of,  24. 

effect  of  order  changing:  place  of,  887. 
exception 

as  to  persons  under  disabilities,  852. 

where  defendant  is  out  of  state,  851. 
executor  or  administrator  may  bringr  without  Jolnlngr  bene- 
ficiaries, 869. 
existing:  cause  of,  not  affected,  362. 
extension  of  time,  in  greneral,  1054. 
facts  not  in  issue,  how  tried,  309. 
for  balance  of  mutual  accounts,  844. 

for  damagres  ag:ainst  non -attending  witness.     See  tit.  ^yitn—s. 
for  delivery  of  personal  property.    See  tit.  dalni  nn«  Deli^'ery. 
for  determination  of  title.     See  tit.  Action  to  4|alet  Title. 
for  condemnation  of  land.     See  tit.  flhnlnent  Doninln. 

as  to,  1248. 

complaint  must  state  what,  1244. 
for  conversion  of  estate  by  administrator,  1588. 
for  death  or  injury,  who  may  bring:,  376,  877. 
for  libel  and  slander,  460. 
for  nuisance,  231. 

for  official  acts  agrainst  sheriff,  1055. 
for  partition  of  real  property,  762. 

for  recovery  of  property,  against  administrators  and  execu- 
tors, 1582. 
for  relief,  when  to  be  commenced,  343. 
for  seduction.    See  tit.  Sednctlon. 

by  father,  375. 
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ACTION 

for  sedvetlom  (continued). 

by  ffuardlan,  876. 

by  mother,  875. 

by  unmarried  female,  874. 
for  separate  liens,  joined,  when  and  how,  1195. 
for  trespass,  788. 
for  usurpation  of  olllce  or  franchise,  for  damaffes.  808. 


as  to,  srenerally,  782. 

of  estate  by  administrator,  1683. 

nn  of 

for  foreclosure.     See  tit.  Foreelosare  of  M<»rts«B«' 

as  to,  726. 
one  only,  807. 


must  briniT  for  recovery  of  ward's  property,  1769. 

power  respecting,  1769. 
how  commenced.     See  tit  OonuneMeoment  of  ClvU  AetloB». 
in  assumpsit.     See  tit.  Aasvmpslt. 
in  Justices'  courts.     See  ^'Jnstlceo*  eovrts,"  this  title. 

how  commenced,  89. 
in  particular  cases.     See  tit.  ActioBs  In  Partlcnlar  Cases. 


a  special  proceedinKi  363. 
interpleader  in.     See  tit.  laterpleader. 

when  and  how  maintained,  886. 
intervention  in.     See  tit.  Intervention. 

how  made,  887. 

when  takes  place,  387. 
is  either  civil  or  criminal,  24. 
joinder,  causes  of  that  may  be  joined.  427. 
judicial  remedy,  for,  20. 
justices'  courts,  in.     See  tit.  Justices'  Court. 

after  change  of  place  of,  proceeding's  in,  886. 

against  defendant  on  demurrer,  judgment,  872. 

by  attachment,  866,  868. 

civil,  to  be  brought  in  defendant's  township,  832. 

claim  and  delivery,  how  enforced  in,  870. 

for  arrest  of  defendant  in  civil,  861,  863. 

manner  of  commencing,  839-850. 

place  of  trial  of,  882.  833,  834,  835,  836,  837.  838. 

pleadings  in,  861.  852,  859. 

provisions  of  code  applicable  to,  925. 

when  to  be  brought  elsewhere.  833. 

where  defendant  fails  to  appear,  judgment,  873. 

who  may  appear,  841. 
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ACTION   (continued), 
kinds  of,  24. 

limitation  of.     see  tits.  Limitation  of  AetlMii  Statute  mt  Llmt- 
tatloaa. 

as  to,  srenerally,  S12-863. 

airalnst  directors,  etc.,  of  corporation,  3&f. 

how  affected,  9. 

on  guardian's  bond,  180S. 

on  the  rlflrht  to  change,  884. 
lis  pendens.     See  tit.  Lis  Pendeas. 

as  to  flllnflT.  409. 
lis  pendens.    See  tit.  Lis  Pendens. 

as  to  generally,  409. 
local 

as  to  what  are,  892. 
may  be  commenced  on  undertaking*,  when.  562. 
may  be  dismissed,  or  nonsuit  entered,  when,  681. 
may  be  postponed,  for  determination  of  claims,  774. 
may  be  tried  In  any  county,  unless  defendant  demands  trial 

in  proper,  896. 
merger  of  civil  and  criminal,  82. 
misjoinder  of.  demurrer  for,  430,  444. 
not  affected  by  code,  8. 
not  to  abate  by  death,  marrlagre,  or  other  disability,   when. 

886. 
not  to  be  prejudiced  by  alienation,  747. 

notice  of  pendency  of  action  affecting  real  property.    See  tit. 
Lis  Pendens. 

as  to,  409. 
of  llenholder,  for  foreclosure,  1190. 
on  administrator's  bond,  may  be  brougrht  by  co-administrators. 

1586. 
on  failure  of  verdict  or  dischargre  of  jury,  may  be  retried.  616. 
on  g-uardlan's  bond,  1804. 

on  preferred  claims  for  wages,  limitation  of,  1204. 
on  submission  to  arbitration,  revoked,  1890. 
on  undertakings,  652. 
on  written  instrument,  447. 
only  one  form  of,  807. 
order  for  trial,  how  made,  809. 
papers  In 

defective  as  to  title,  valid,  when,  1046. 

to  be  transferred  on  transfer  of,  899. 
particular  actions.     See  the  pnrtlenlar  titles. 
parties  to.    See  tit.  Parties  to  Aettons. 

how  designated,  808. 

other,  court  may  order,  when,  389. 
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ACTION   (continued). 


as  to,  409. 

how  affected  by  code,  8. 
when  deemed  to  be.  1049. 
personal,  may  be  had  for  lien  of  labor,  1197. 

yersonal  property 

for  delivery  of,  609. 
affidavit  in,  610. 
place  of.    See  tit.  Place  of  Trial. 

as  to  srenerally,  392-400. 

may  be  changed  in  certain  cases,  898. 

of  certain,  892. 
proceedinfiTs  after  change  of  place  of,  836. 
proTlsloBs 

where  Judgrment  on  has  been  reversed,  866. 

where  person  entitled  dies  before  limitation  expires,  353. 

where  stayed  by  injunction,  366. 
purchaser  at  sheriff's  sale,  after  eviction,  may  bring.  708. 
real  party  in  interest  to  prosecute,  867. 
real  property^  to  recover, 

injuries  to,  892. 

where  brought,  892. 
receivers  have  power  to  bring  and  defend,  when  and  how,  668. 
redemptioner  or  debtor  may  bring,  for  r^nts  and  profits,  707. 
register  of 

must  be  kept  by  clerk,  1052. 

what  to  be  entered  in,  1062. 
remedies  divided  Into  civil  actions  and  special  procof^dlngrs,  21. 
security  not  given,  may  be  dismissed,  1037. 
s«laln 

when  necessary  in,  or  defense  rising  out  of  it.  319. 

within  five  years,  when  necessary,  318,  319. 

within  two  years,  when  necessary,  339. 
sheriff,  against.    See  tit.  Actlom  against  Sheriff. 
ships,  against.     See  tit.  Actiona  agatast  Steamers^  Veiiselsy  and 
Boats. 

as  to  generally,  813-827. 
special  proceedings  included  under,  in  statute  of  limitations, 

863. 
state,  against,  authorized,  when,  784-786. 

submitting  controversy  without.     See  tit.  SnbnUttlng  Contro- 
versy wltkont  Aetlon. 

as  to  generally,  1188-1140. 
successive,  on  same  contract,  1047. 
surety,  by,  1060. 
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ACTION   (continued). 

survival  of,  statute  of  limitations.    See  tit.  Statute  of  liliiilta- 
tlons. 

as  to,  863,  855. 
title  of,  to  be  named  in  complaint,  426. 
to  be  in  name  of  party  In  interest,  867. 
to  be  tried 

where  cause  of  arose,  398. 

where  parties  reside,  396. 

where  subject,  or  some  portion  of,  is  situate,  392. 
to  determine  "adverse  claim"  by  sureties,  1050. 
to    determine    conflictlnsr   claims    to    real    property.      See    tit. 
Action  to  «iilet  Title. 

an  action  may  be  brougrht,  when,  738. 
to  foreclose  mort^agre,  726. 
to  postpone,  for  absence  of  testimony,  695. 
to  quiet  title.    See  tit     Actio*  to  <^alet  Title. 

as  to,  738. 
to  recover 

estate  sold  by  guardian,  1806. 

real  property,  456,  740. 

property  fraudulently  disposed  of,  etc.,  1589. 
to  redeem  mortgage,  except,  when,  846. 
to  release  attachment,  before  whom  taken,  654. 
to  what  court  transferred,  886. 
transfer  of.     See  tU.  Place  of  Trial. 

as  to  generally,  55,  397-400. 

in  superior  court,  79. 
transitory,  as  to  generally,  395. 

trustee  may  bring  without  Joining  beneficiaries,   369. 
vessels,  agrainst.     See  tit.  Actions  against   Steamcray  Vesacia, 
and  Boats. 

as  to  generally,  813-827. 
what  are  to  be  €*onimcnccd  ivlthln 

five  years,  336. 

four  years,  337.  ' 

three  years,  338. 

two  years,  339. 

one  year,  340. 

six  months,  341. 
what  causes  of,  may  be  Joined,  427. 
what  executors  are  not  parties  to,  1587. 
when  abates,  and  when  not,  385. 
when   actions   by   people   or   grantee,   to   be   broug'ht    in    five 

years,  317. 
^rhen  cannot  be  bron^bt 

by  grantee  from  state,  316. 

by  the  people,  315. 
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ACTION   (continued), 
when  commenced,  350. 
when  costs  In  may  be  severed,  1026. 
when  county  Is  party  to,  costs,  1039. 
when  court  may  postpone,  874. 
when  deemed  pending:,  1049. 
when  executors  may  compound,  1588. 
when  married  woman  Is  party,  by  and  agralnst,  870. 
when  may  be  dismissed,  or  nonsuit  entered,  681. 
when  not  to  abate  by  death  or  other  disability,  385. 
^rben  seveml 

are  united,  costs  of  one  allowed  only,  1023. 
may  be  consolidated,  1048. 
when  state  is  party  to,  costs,  1038. 
who  may  bring:,  for  seduction,  374,  375. 
ACTIONS,  BOOKS,  BTG. 

transfer  of,  55. 
ACTIONS  AGAINST  SHERIFF.     See  tit.  Action. 
for  official  acts,  1055. 
judgrment  conclusive,  1055. 
ACTIONS  AGAINST  STEAMERS,  VESSELS,  AND   BOATS.     See 
tit.  Action. 
as  to  g:enerally.  813-827. 

actions  may  be  brought  directly  against  vessels,  814. 
nttacliment 

as  to  rig:ht  to,  817. 
clerk  must  issue  the  writ  of,  818. 
discharge  on  undertaking,  822. 

may  be  discharged  on  motion  after  appearance,  823. 
owner,  master,  etc.,  may  appear  and  defend  such  vessel,  821. 
plaintiff  may  have,  817. 

when  not  discharged  vessel  may  be  sold  at  public  auction, 
824. 
application  of  proceeds,  824. 
writ  of 

must  be  directed  to  sheriff,  819. 
must  be  executed  without  delay,  820. 
complaint,  verification  of,  815. 

demand  for  causes  of  action  constitute  liens  upon,  813. 
discharge  of  attachment  on  undertaking,  822. 
for  injuries  committed  to  person  or  property  in  this  state,  813. 
for  non-performance  or  mal performance  of  any  contract,  813. 
for  services  rendered  on  board  at  request,  813. 
for  supplies  furnished  In  this  state,  813. 
for  wharfage  or  anchorage  in  this  state,  813. 
for  work  done'or  materials  furnished  in  this  state.  813. 
liability,  on  maritime  contracts.     See  tit.  Maritime  Contracts. 
lien  on  vessel,  813. 
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ACTIONS  AGAINST  STEAMERS.  ETC.   (continued). 

mariners  and   others   may  assert  claim   for  imges  notwith- 
standing: prior  attachment,  S25. 
plaintiff  may  have  vessel,  etc.,  attached,  817. 
proof  of  claims  of  mariners  and  others,  826. 
sale  of  vessel  on  attachment,  when,  884. 

application  of  proceeds,  824. 
sheriff's  notice  of  sale  to  contain  what,  827. 
summons,  service  on  master,  ete.,  8 It. 
undertaking:  on  attachment  of  vessel,  822. 
ACTIONS  BY  SVRBTIBS.     See  tit  Actlom. 
ACTIONS  IN  PARTICUI.AR  CASES.     See  tit.  Action. 

agrainst  steamers,  vessels,  and  boats.     See  tit.  Actions  nicnlnat 
Steamers,  Vessels,  and  Boats. 
as  to,  818-827. 
for  foreclosure  of  mort^agre,  IS  726-729. 
for  nuisance,  waste,  and  wilful  trespass  in  certain  rases,   on 

real  property,  18  731-735. 
for  partition  of  real  property,  18  762-801. 
for  usurpation  of  an  office  or  franchise,  88  801-810. 
to   determine    conflicting   claims    to   real    property   and    othor 
provisions  relating-  to  actions  concerning  real    prop- 
erty. 88  738-751. 
ACTIONS  TO  aVIBT  TITLB.     See  tit.  Action. 
costs,  plaintiff  cannot  recover,  when,  739. 
determination  of,  unknown  owner,  749 [a]. 

commencement  of  action,  verified  complaint  and  contents  of 

749[a]. 
notice  of  pendency  of  action.     See  tit.  Lis  Pendenn. 

when  to  be  filed  and  what  to  contain,  749  [a], 
notice   of   pendency   of  action,    when   to    be    filed   and   con- 
tents of,  749[a]. 
Judgment  in 

as  to  generally,  751. 

shall  have  effect  of  Judgment  in  rem,  except,  751. 
to  be  in  accordance  with  evidence,  751. 
Jury  trial  on,  788. 
may  be  brought,  when,  788. 
mortgage   must   not   be   deemed  a   conveyance    whatever   its 

terms  may  be,  744. 
notice  to  nnknovm  oifnern 

affidavit  of  service,  contents  of,  760. 
how  served,  750. 

mailing  copy  of  the  summons,  etc.,  to  non-resident  defend- 
ant, 760. 
resident  defendants  to  be  served,  when,  760. 
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ACTIONS  TO  QUIET  TITLE 

notice  to  imkAo^m  o^mer  (continued), 
service  on  non-residents,  order,  750. 
•nek  nnknoirm  peraona  so  servedl 

concluded,  when,  760. 

shall  have  same  rights,  etc.,  760. 


how  served,  748. 

may  be  made  to  allow  party  to  survey  and  measure  land  in 

dispute,  742. 
what  to  contain,  748. 
plaintiff's  title  terminating^  during  suit,  what  he  may  recover 

and  how  verdict  and  Judgment  to  be.  740. 
proof  of  service  before  hearingr,  Judgment,  761. 
remedy  cumulative,  761. 
right  to  Jury  trial,  788. 
unnecessary  injury  done,  party  serving  to  be  liable  therefor, 

748. 
validity  of  gift,  738. 
when  court  may  grant  injunction,  746. 
when  plaintiff  cannot  recover  costs,  789. 

when  value  of  improvements  can  be  allowed  as  a  set*off,  741. 
ACTS 

of  foreign  executive,  as  evidence,  1918. 
of  municipal  corporation,  as  evidence,  1918. 
of  party,  when  evidence,  1870. 
ACTUAL  OCCUPANCY.     See  tit.  Oeenpaney. 
ACTUAIi  POSSBSSSION.     See  tit.  Forelble  Bmtry  and  Detalaer. 
ADDITIONAL  TIMB.     See  tit.  Time. 
ADJOURNMENT 

amendment  in  Justice's  court,  on,  859. 

construed  as  recess  and  does  not  prevent  court  Hitting.  74. 

contempt  proceedings,  in,  1217. 

contesting  county  election,  in,  1118. 

continuance.     See  tit.  OontlBnaaice. 

effect  of,  to  non-Jduicial  day,  134,  135. 

election  contest,  in,  1121. 

final,  for  the  term,  discharges  the  Jury,  618. 

from  day  to  day,  186. 

guardians  have  power  to  adjourn,  1824. 

holidays,  on,  186. 

in  case  of,  by  consent,  testimony  to  be  taken  by  deposition, 

696. 
in  election  contests,  1121. 
in  Justice's  court,  878-877. 
Judge 

absence  of,  189. 

failure  of  to  attend,  sheriff  to  adjourn  to  what  time,  140. 
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ADJOURNMENT    (continued), 
may  be,  while  jury  is  absent,  617. 
sealed  verdict,  617. 
supreme  court,  of,  48. 
superior  court,  of,  74. 
till  next  reerular,  140. 
trial  in  police  court,  931. 
while  Jury  out,  617. 
sealed  verdict,  617. 
ADMINISTRATION.     See  tits.  Batate*  of  Deeedcmtay  Bzecnton 
and   Admialatrators,   etc.|    Iiettcm   Teataateatary  aad 
of  AdBKlaistratlon* 
ADMINISTRATOR.     See   tits.   Katatea  of  Decedeata;   Ezeenfora 
aad    Adntlalatratorai    Ijottera    TeatamcBtary    aad    of 
AdSEdaiatratlon. 
as  parties  defendant.     See  tit.  Parties  to  Action  (defendant). 
as  parties  plaintliT.    See  tit.  Partiea  to  Action  (plaintiff). 
costs  in  action  by  or  agralnst,  1031. 
may  sue  without  Joinin^r  cestui  que  trust,  369. 
oaths  and  bonds  of.     See  tit.  Oatha  and  Bonda  of  Baecntora 

and  Admlnlatmtora. 
powers  and  duties  of,  etc.,  S04. 
special  notice  to  helra 
how  «iven,  1880. 

request  for  and  what  to  contain,  1880. 
ADMINISTRATRIX.     See  tit.  Executor  and  Adaslnlatmtor. 
ADMIRALTY.    See  tit.  Sidpplmv. 

Judgment  of  court  of,  of  foreign  country,  conclusiveness  of, 

1914. 
record  of  court  of,  1914. 
ADMISSION 

application   for  as   attorney,   testimonials  required  of,    what, 

276. 
attorney,  admission  to  practice,  275-280. 
by  failure  to  verify  answer,  when,  446. 
certificate  of,  of  attorney,  when  granted,  277. 
compromise,  offer  of,  is  not,  2078. 

contract  set  out  in  answer,  wheii  deemed  admitted.  448. 
evidence,  admission  of,  denial  of  continuance,  695. 
exception  to  provisions  for,  449. 

execution  of  instrument,  unless  denied  by  plaintiff,  448. 
failure  to  verify  answer  is,  when,  446. 
of  attorney  to  practice,  certificate  of,  276. 
of  genuineness  of  instrument  by  failure  to  answer,  447. 
of  aervlce 

how  made,  416. 
of  testimony,  avoids  postponement,  695. 
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ADMISSION   (continued), 
service  of  summons,  of,  415. 

written    instruments    in    complaint    deemed    admitted,    when, 
447-449. 
ADMONITION.     See  tit.  Jury. 

of  court  to  Jury  on  separation,  611. 
ADUL.T1BRY 

confession  of,  in  action  for  divorce,  2079. 
ADTANC^EHISNT.     See  tit.  Wills. 

to  heir,  1686. 
ADVBRSB  CliAIH.     See  tit.  Actions  to  ^nlet  Title. 
quieting:  title,  788-751. 

to  personal  property,  how  determined,  1050. 
to  real  property,  how  determined,  738. 
ADVBRSE3  PARTY 

exceptions,  how  settled,  upon  notice  to,  650. 

how  known  In  civil  actions,  308. 

in  intervention.     See  tit.  laterv-emtlon. 

as  to  srenerally,  387. 
OB  appeal 

as  to,  generally,  938. 
to  produce  writinK*  when,  1938. 
when   deemed   to   have   excepted   to   verdict,   rullngr,  decision, 

etc.,  647. 
who  is,  on  appeal,  988. 

wrltinsTB  in  possession  of,  notice  to  be  grlvcn  to,  1938. 
ADVBRSK  POSSKSSION 

by  actual  occupation  under  claim  of  title,  324. 
by  occupation  not  under  written  instrument,  325. 
descent  cast,  ri^ht  to  possession  not  affected  by,  327. 
disabilities  excluded  from  time  to  commence  actions,  328. 
entry,  820. 

Improvements  as  a  set-off,  741. 
Indosure  and  boundaries,  325. 
Infant,  as  against,  328. 
judflrment  under,  kinds  of,  822,  328. 
landlord  and  tenant.     See  tit.  Itandlord  and  Tenant. 
presumption  reflrardin^r  tenant's  possession,  326. 
relation  of,  as  affectingr,  826. 
lunatic,  as  against,  328. 
mesne  profits,  836. 
ocenpatlon 

deemed  possession  under  legral  title  unless  adverse,  321. 
under  judgment,  when  adverse,  322,  388. 
under  written  instrument,  when  adverse.  322,  328. 
of  widow.    See  tit.  Hoatestead. 
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ADVERSE  POSSESSION   (continued). 
possessioa 

not  under  instrument,  extends  how  far,  S34. 
of  part,  whether  possession  of  whole,  322,  S2S. 
when  presumed,  822. 
prisoner,  asrainst,  828. 

public  lands,  effect  on  certificate  of  purchase  or  location,  1925. 
redemption  of  mortarasre.  346.  847. 
relation  of  landlord  and  tenant,  as  affecting,  886. 
seizin,  818,  819. 
state,  as  against,  815-317. 
taxes,  payment  of,  necessary  to,  825. 
under  written  instrument  or  Judgment,  822,  323. 
what  constitutes,  under  claim  of  title  not  written,  325. 
^rhat  Inatminents 

not  founded  on,  824.  826. 
or  Judgment,  under,  822,  323. 
ADTBRSB  TITIiBS 

conclusiveness  of  adjudication  of.  1908. 
ADVBRSB  USER.    See  tit  BaaememtM. 
AFFIDAVIT.     See  thd  various  titles  in  which  used, 
affirmations.     See  tit.  AflrmatloB. 
amendment,  for  order  to  allow,  473. 
appeal,  part  of  record  on,  661. 


for,  of  defendant,  481. 

in  Justices'  court.  861. 
on  motion  to  vacate,  or  reduction  of  ball,  503. 
as  to  unknown  non-resident  party  in  partition,  757. 


for  an,  638. 

in  Justices'  court.  867. 
for  discharge  of,  658. 
before  wkom  BUiy  be  takea 
in  this  state,  2012. 
out  of  this  state,  2013. 
by  bail  in  Justification,  495. 
by  elector,  to  contest  election,  1115. 
by  non-resident  corporation,  or  state,  446. 
by  redemptioner,  706. 
by  sole  trader,  form  of,  1818. 
certificate  of  clerk,  if  taken  before  a  Judge  of  a  court  out  of 

this  state,  2016. 
change  of  Judges,  for,  on  ground  of  bias,  etc.,  170. 
changing  place  of  trial  in  Justices'  courts,  for,  888. 
claim  for  exemption  from  Jury  duty,  of,  202. 
clerk  of  court  to  certify  to  when  tftk^n  before  Judge  out  of 
sUte.  8015. 
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AFFIDAVIT   (continued). 

contents  of,  what  to  contain,  688. 

continuance*  on  motion  for,  596. 

copy  of,  as  evidence,  2011. 

corporation,  affidavit  on  behalf  of.  how  made,  1848. 

costs,  of,  1088. 

decedent,  to  support  claims  againet  estate  of,  1494. 

defective  title  to,  eifect  on  validity,  1046. 

defendant,  for  trial  in  proper  county,  of,  896. 

definition  of,  2003. 

deputy  Justices'  clerk,  authority  of  to  take,  86. 

election,  of  party  contesting,  1116. 

evidence 

as  to  being,  generally,  2011. 

of  publication,  2010. 
facts  constitutlngr  contempt,  setting  out  in,  1211. 
filing  of,  where  to  be  made,  2011. 
for  arrest 

of  Judgment  debtor  on  supplementary  proceeding.  716. 

of  usurper  of  office,  804. 
for  new  trial 

misconduct  of  Jury,  66 T. 

when  to  be  made,  668. 
for  order 

allowing  amendment  to  pleadings,  478. 

for  examination  of  prisoner  as  witness,  1995. 
for  postponement  of  trial,  876. 

for  probate  order,  requiring  sureties  to  Justify,  1893. 
for  publication  of  summons  In  partition,  766. 
for  service  by  publication  on  non-residence,  412. 
for  what  purpose  may  be  used,  2009. 
for  writ  of  attachment.    See  tit.  Attaetament. 

in  Justices'  court,  866. 
for  writ  of  Injunction.  526,  627. 
for  writ  of  review,  by  what  party,  1069. 
foreign  country,  who  may  take  In,  2014. 
guardian's  account  and  inventory,  to,  1778. 
Identity,  affidavits  admissible  to  prove,  1379. 
Imprisoned  witness,  for  order  to  examine,  1996. 
in  claim  and  delivery.    See  tit.  cnnisa  and  Dettrcry. 

when  and  where  to  be  filed.  620. 
in  foreign  country,  before  whom  taken,  2014. 
In  injunction.     See  tit.  Injnaetion. 

for  vacating  or  modifying  order.  582. 
in  Justice's  court,  necessary  for  order  of  arrest,  862. 
in  objection  to  referee,  may  be  read,  642. 
in  opposition  to  discharge  of  attachment,  667. 
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AFFIDAVIT   (continued). 
In  order  of  arrest 

copy  to  be  delivered  to  defendant,  4S4. 

in  justices'  court,  862. 

to  be  delivered  to  sheriff,  484. 
in  proceeding's  supplementary  to  execution,  7 IS. 
in  replevin.     See  tit  ReplevlB. 

where  delivery  is  claimed,  510. 

where  to  be  filed,  520. 
in  verification  of  pleading,  446. 
Judicial  officer  may  take,  179. 
Juror,  may  make,  of  misconduct  of  Jury,  667. 
Justice  of  peace  may  take,  179.. 

made  in  a  foreign  country,  before  whom  taken,  2014. 
mandamus,  for,  1086. 

may  be  taken,  when»  where,  and  by  whom,  179. 
must  contain  what,  to  obtain  writ  of  attachment,  5S8. 
nenv  trial 

for,  generally,  668. 

procedure  on,  669. 
not  affected  by  not  giving  title  to  action.  1046. 
of  claim  for  lien  by  employee  of  vessels,  824. 
of  concealment  of  witness  from  service  of  subpoena,  1988. 
of  confession  of  Judgment  by  defendant,  1132. 
of  exemption  from  arrest  for  contempt,  2068. 
of  filing  award  of  Judsrment,  1286. 

of  insolvency  of  sureties  on  administrator's  bond,  1397. 
of  Justification  by  sureties  to  bonds,  1057. 
of   mariner,    to   prevent    discharge     of     attachment     against 

steamers  and  vessels,  824. 
of  newly  discovered  evidence,  667. 
of  party  applylngr  for  postponement,  876. 
of  personal  service,  or  mailing  probate  notice,  1306. 
of  plaintiff,  denying  admissibility  of  copy  of  instrument,  448. 
of  printer  to  publication,  evidence,  2010. 
of  property  or  debts  due  Judgmrent  debtor,  717. 
of  service  of  summons.     See  tit.  8iiiiftBioii%  aervlee  of. 

as  to,  410-416. 

on  unknown  owners  in  action  to  quiet  title,  750. 
of  title  by  claimant  other  than  defendant,  615. 
on  application  to  dissolve  injunction,  632. 
on  application  to  perpetuate  testimony,  2083. 
on  arrest,  copy  to  be  given  to  defendant,  484. 
on  bond,  in  replevin,  513. 

where  redelivery  is  claimed,  514. 
OB  motloa 

to  continue  c«.usd,  596. 
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AFFIDAVIT 

on  nftotlOB  (continued). 

to  postpone  trial,  595. 

to  reduce  ball,  503. 

to  vacate  order  of  arrest,  508. 
out  of  this  state,  how  taken,  2018. 
particular.    See  specille  title  desired. 
police  Judge  may  take,  179. 

postponement  of  trial,  for,  in  absence  of  witness,  596. 
prejudice,  of,  170. 
prohibition,  for,  1103. 
poMlcatioB 

for,  of  summons,  412. 

as  part  of  Judsment-roll,  670. 

to  prove,  2010. 
rank  of,  as  evidence,  2009. 
redemptioner  from  execution,  of,  706. 
referee,  on  objections  to  appointment  of,  642. 
relief  from  default  Judgrment  In  Justices'  court,  for,  859. 
replevin.  In,  510,  519,  520. 
rc^nlsltes  of 

for  writ  of  mandate,  1087. 

for  writ  of  prohibition,  1108. 
review,  for,  1069. 
■errlee 

of,  in  replevin,  612. 

of  summons,  415. 
state  a  party,  when.  446. 

summons  to  Joint  debtor  after  Judg'ment,  for,  991. 
superior  Judgre  may  take,  179. 
supreme  court  Justice  may  take,  179. 
sureties,  of,  on  bond  to  stay  money  Judgrment,  942. 
that  a  contempt  has  been  committed,  1211. 
title  to,  want  of,  effect  of  on  validity^  1046. 
to  accompany  process  aerainst  Joint  debtors,  991. 
to  be  used  in  this  state,  before  whom  may  be  taken  In  this 

state,  2012. 
to  copy  of  assignment,  705. 
to  cost  bill  on  Judflrrnent,  1033. 
to  obtain 

injunction,  527. 

order  of  arrest.    See  tits.  Arrest)  Ball. 
what  to  contain,  481. 
to  reality  of  controversy  in  submitting  action,  1138. 
transfer  of  action  to  another  Justice  of  peace  on  ground  of 

interest,  etc.,  for,  90. 
upon  attachment  in  Justices'  court,  869. 
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AFFIDAVIT  (continued). 

vacating  or  modlfyingr  Injunction,  for,  582. 

value,  of,  in  claim  and  delivery,  does  not  bind  olllcer,  when. 
478. 

verification  of  pleadinsrSt  446. 

what  to  contain.    See  <<eoBteBt%>*  this  title. 

what  provable  by,  2009. 

wliea  Buide 
before  Judgre  of  court  out  of  state,  to  be  certified  by  clerk 

of  the  court,  2016. 
in  another  state,  before  whom  taken,  2018. 
in  foreigrn  country,  before  whom  taken,  2014. 

when  may  be  used,  2009,  2010,  2012. 

when  to  be  filed  for  new  trial,  6fi8. 

where  filed,  of  printer,  2011. 

wko  may  take 

as  to,  erenerally,  89,  179,  269,  2012. 
in  another  state,  2018. 
in  foreiflrn  country,  2014. 

will,  of  grounds  for  contest,  1814. 

witness,  of,  on  his  arrest,  2069. 
AFFUVITY 

appraisers,  whether  disqualified  by,  1444. 

srrounds  of  challenge  to  Juror,  602. 

Judgre,  of,  to  party,  disqualifies,  170. 

Juror,  of,  to  party,  disqualifies,  602. 

meaningr  of,  17. 

receiver,  as  disqualifying,  566. 

referee,  of,  to  party,  disqualifies,  641, 
AFFIRM 

may,  instead  of  swear,  2097. 
AFFIRMATION.    See  tit  Oatiui  aad  AmrmmUmmu, 

form  of,  2097. 

in  place  of  oath,  2097. 

included  in  oath,  17. 

optional  to  swear  or  affirm,  form  of,  2097. 
affirmative:  DBFBNSB.    See  tit.  Defeascv. 
AFFRAYS 

Justices'  court  has  Jurisdiction  over,  116. 
AGES.    See  tits.  InCaati  Mlamr. 
AGBNT  AND  AGBNOY 

absentee,  in  distribution,  agrent  for,  1691-1695. 

annual  account,  of,  to  show  what,  1694. 

authority  of  Agent  to  sell  realty  must  be  in  writing;  1978. 

bond  and  compensation  of,  for  absentee,  1692. 

declarations  of,  as  evidence,  1870. 

default  Judgment,  examination  of  agent  of  plaintiff,  585. 
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AGBNT  AND  AGENCY   (continued). 
tor  wkhuotnt  Interested  vartlea 

compensation  of,  1692. 

court  niay  appoint  to  take  possession,  when,  16fl. 

in  distribution  of  estates,  1691. 

liability  of  on  his  bond,  1696. 

to  ffive  bond,  1692. 
in  mechanics'  lien.    See  tit.  Meeluiniee'  Ilea. 
liable  for  preservation  of  estate,  16§5. 
'    oath  to  claim  asrainst  estate  by,  1692. 
real  estate.    See  tit.  Real  Bstate  Asevt. 
referee,  relation  of,  disqualifies  to  act  as,  €41. 
replevlBy  from  agrent,  612. 

service  of  order  in,  on  agent,  618. 
AGRKBD  CASK 

appeal  lies  from  ^dgment  in  an,  1140. 
costs  prior  to  trial  not  allowed.  1139. 
how  submitted,  1138. 

JndipiiieAt 

appealed  from  as  In  other  cases,  1140. 
as  in  other  cases,  1189. 
enforceable  as  other  judgments  are,  1140. 
entered  as  in  other  cases,  1188. 
parties  may  submit,  1138. 
proceedings  on,  1188. 
what  must  appear,  1188. 
AG&BKMBNT.     See  tit.  Coatraet. 
by  attorney.    See  tit.  Att«rsey«« 

in  writing.     See  tits.  Coatraetai  WvitteM  Agveemeat. 
deemed  the  whole  contract,  1856. 
other  evidence  not  excluded  by  provision,  1856. 
where  a  mistake  or  Imperfeotloa  In,  in  the  writing,  1866. 
not  la  wHtlas 

invalid,  when,  1978. 

for  leasing  for  longer  period  than  one  year,  1978. 
for  sale  of  goods,  1978. 

made  upon  consideration  of  marriage,  1978. 
not  to  be  performed  within  a  year,  1973. 
special  promise  to  answer  for  debt  or  default  of  another, 
1978. 
not  to  be  performed  within  a  year,  must  be  In  writing,  1973. 
written.     See  tits.  Contract i  "Wrlttem  A«reeinent. 
ALAMBDA  COUNTY 

number  of  superior  Judges,  66 
AlilAS 

execution,  from  Justices'  court,  908. 
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ALIAS    (continued). 

from  Justices'  court,  846,  847. 
will  issue,  when,  408. 
writ  of  possession,  1212. 

ALinNs 

admission  of  attorney  from  foreign  country,  279. 
limitation  in  time  of  war  not  computed  against,  854. 
non-resident.    See  tit.  NoB-real4eBt  alteae. 
ALIESNATION 

does  not  prejudice  action  where  made  pending  suit,  747. 
effect  on  action,  740,  747. 
of  homestead.     See  tit.  Homestead. 

of  real  property  cannot  prejudice  in  act&on  to  recover,  747. 
AL.IMONY.     See  tit.  DiToree. 
AIjIjBGATIONS.     See  tits.  Aaawrri  OoBi»l«tat. 
alBrniatlve 

by  whom  must  be  proved,  1869. 

in  pleadlnfiTS  to  be  proved  by  party,  1869. 

places  burden  of  proof  on  whom,  1869,  1981. 
affainst  Joint  debtors,  in  pleadings,  99S. 
answer  to  contain  what,  4S7. 

being:  denied,  provisional  injunction  dissolved,  532. 
burden  of  proof  of,  1869,  1981. 
denial  of,  in  answer,  437. 
easeatial 

defined,  468. 

to  obtain  writ  of  injunction,  626. 
formal,  are  pleadinflrs,  449. 
if  not  controverted,  deemed  admitted,  462. 

in  complaint,  deemed  true  unless  controverted  by  answer,  462. 
in  particular  actions.    See  the  particular  title, 
in  pleadinfiT  asrainst  Joint  debtors.  993. 
material 

defined,  468. 

evidence  confined  to,  1868. 

only  need  to  be  provcrd,  1867. 

what  are,  468. 

when  evidence  to  correspond  with,  1868. 
must  be  supported  by  verification,  527. 
negrative,  when  must  be  proved,  1869. 
of  complaint,  how  denied.  487. 
redundant,  to  be  stricken  out,  458. 
to  be  construed  liberally.  452. 
variance.  469-471. 

what  must  be  proved,  material  only,  1867. 
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ALLBGATIONS  (continued). 


admitted.  462. 
controverted,  462. 
when  not  deemed  at  yarlance,  471. 
ALL01¥ANC1D.     See  tiU.  Dlvorcei  ^urtates  of  Decedest. 
barred  when  not  presented  for,  claims  on,  1493. 
claims  aerainst  estate  of  decedent,  1490-1514. 
disputed,  reference  to  arbitrators,  1607. 
family,  of  decedent,  from  his  estate,  1464-1470. 
for  family.    See  tit.  Sovport  of  Family. 

as  to,  1464,  1468. 
how  and  by  whom  made,  1496. 
how  to  be  paid,  1467. 

Indorsed  on  and  disposition  of  claim,  1497. 
is  barred  when  not  presented  for,  1493. 
must  be  refused  when  barred,  1499. 
not  permitted  unless  claim  is  sworn  to,  1494. 
•f  claim 

of  executor  or  administrator,  how  made,  1510. 
of  probate  Judgre  presented  for,  1496. 
of  eosta 

discretionary  with  court,  1625. 
la  etvll  aetloBs 

to  defendant,  of  course,  1024. 
to  plalntlfF,  of  course,  1022.        ' 
refused,  suit  to  be  brougrht,  1498. 

suit,  when  refused,  and  exception  of  mortgage.  1500. 
time  within  which  to  be  presented  for.  1491. 
AI^TBRATION 

in  writlngr,  must  be  accounted  for  by  party  producing  It,  1982. 
of  wills.    See  tit.  Wills. 
ALTXSRNATITB  MICTHOD  OF  APPIBAL 

as  to  generally,  941a. 
AliTESBNATIVID  JIJDGMBNT.     See  tit.  Jvdsmeat. 
ALTBRNATIVB  WRIT.     See  tit.  Maadamm. 
AMBIGUITY 
dcmaner  for 
in  answer,  444. 
in  complaint,  480. 
in  answer,  ground  for  demurrer,  444. 
in  complaint,  ground  for  demurrer,  480. 
parol  evidence  to  explain  in  writing,-  1856. 
ABISINDBID  COMPLAINT.     See  tits.  Ameodmcntf  Gomplalat. 
AMBNDIDD  PLBADING,   See  tits.  Aasweri  Complaint)  Pieadlasa. 
AMBSNDMJBQfT 

as  to,  472, 
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AMENDMENT 

nnsirrer    (continued). 

before,  effect  of,  472. 
bill  of  exceptions,  660. 

complaint,  of,  see  '^f  complalBty**  this  title, 
conclusions  of  law,  of,  MS^ 
deniorrer 

after,  of  course,  472. 

before,  effect  of,  472. 
error  and  defects  to  be  disregarded,  476. 
fictitious  name,  where  real  name  discovered,  474. 
flUnff  and  serving,  432.  472. 
ffenerally,  478. 

In  election  contest.    See  tit.  €3oatestln«  HectlMi* 
in  Jnsticea'  court 

adjournment  and  costs  on,  869. 

as  to,  grenerally,  869. 

pleadlngrs  In,  869. 
mistake  In  any  respect,  473. 
of  complaint 

as  to  proceeding's  to  be  had  on,  432. 

defendant  must  answer,  432. 

failure  to  answer,  default,  432. 

filing:  and  serving*  amendments,  432.  472. 

in  forcible  entry 
and  detainer,  1173.  ' 
to  conform  to  proofs,  1173. 

may  be  filed  by  itself,  483. 
of  course,  without  costs,  472. 
of  findings.     See  tit.  Findings, 
of  plendinff 

In  general,  473. 

on  demurrer  in  Justices'  court,  868. 

time  for,  476. 

to  bring:  in  neoess&ry  parties,  389. 

when  variance,  469,  470. 
of  process 

as  to  generally,  128. 

power  of  court,  128. 
of  statement,  669,  661. 

for,  469. 
order  allowing  or  refusing:  deemed  exeepted  to,  647. 
party,  by  striking:  out  name  of,  478. 
power  of,  generally,  128. 
serrioe  of,  432. 
supplemental  pleadings,  464. 
statement,  amendments  to»  669,  661. 
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AMENDMENT   (continued). 

striklniT  out  name  of  party,  by,  473. 

supplemental  pleadingrs,  of,  464. 

terms  may  be  Imposed  on  allowing,  478. 

to  flndingrs.    See  tit.  Ftadinss* 

to  pleadlasa  or  proeeedlnss. 
ffenerally,  478. 

variance.  In  cases  of,  469,  470. 
AMBNDMBNTS  TO  OOOB.     See  tit.  0«de. 

how  made,  19. 
ABUCABLIB  ACTIONS 

submission  of  controversy,  1138«1140. 
ANCHORA6B 

vessels  liable  for,  818. 
ANCIBNT  FACTS 

evidence  of  common  reputation,  as  to,  1879. 
ANCIL.L.ARY  ADMINISTRATOR.     See  tit.  IDzecator  amd  Admln- 

Istmtor. 
ANIMAL 

acts  done  in  preventing:  cruelty  to.  Hen  for,  1208. 

disposition  of  proceeds  on  enforcing  lien,  1208. 
ANOTHBR  ACTION  PENDING 

grround  for  demurrer,  480. 
ANSWER 

abatement,  plea  in,  430. 

absence  of,  what  relief  granted  plaintiff,  880. 

account 

demandinsT  items  of,  464. 

items  of,  need  not  be  set  out,  464. 

alleerations  in.    See  tit.  AUesatioaa. 
what  are  material,  468. 

amendment  of,  472,  478. 

amended  complaint 

failure  to  answer,  default,  472. 
time  for  answer  to,  478. 

amended  p]eadi^8^,  to^  472. 

amendment  of,  as  to,  472. 

appearance,  answer  is,  1014. 

as  to  contents  of*  487. 

as  to  part,  and  demurrer  as  to  part,  441. 

asslsrnment  of  choses  In  action,  etc.,  868. 

attorney,  of,  to  accusation*  396. 

by   Insurance  company,    claiming:    exemption    from    liability, 
specific  peril  specifying:  proximate  cause  of  loss,  487a. 

city,  to  petition  to  adjust  debts,  etc,  of,  who  may  make,  18 2 2d. 

complaint,  amended,  to,  482. 

conditions  precedent,  pleading:,  457. 
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ANSWER    (continued), 
constniction  of,  452. 
contents^  what,  437. 
counterclaim  in.     See  tit.  C4»iinterel«lin. 

as  to,  generally,  4S8-440. 

may  contain  several,  441. 

when  omission  to  set  up  waives,  439. 
cross-complaint,  to,  442. 

cross- demands,  compensate  each  other,  440. 
damages,  denial  of,  4S7. 
default,  for  failure  of»  when  entered,  586. 
default  of.  Judgment  for,  585. 
defective  heading:  to,  1046. 
defenaes 

may  contain  several,  441. 

must  be  stated  separately,  441. 

not  raised  by,  waived,  484,  480. 
demur  to  part,  and  reply  to  part,  441. 
demurrer 

and  answer  at  same  tirae,  481. 

at  same  time  with  answer,  481. 

effect  on,  472. 

matters  not  appearing:  on  face  of  complaint,  438. 

overruled,  allowing:  answer,  472. 

overrollBv 
effect   of,  472. 
time  to  answer,  476. 

to  answer,  442-444. 

to  part  and  reply  to  part,  441. 
denial,  aIle8:ation  not  denied,  admitted,  462. 
disclaimer,  739. 
error  and  defects  in,  476. 
eselieated  estate 

answer  to  information,  1271. 

attorney-greneral's  answer  to  claim  for,  1272. 
estoppel,  1908,  1962. 

essentials  of  in  ejectment.     See  tit.  BtfectincBt. 
exhibits.     See  tit.  Bzhlblts. 
extension  of  time  for.     See  tit.  Bxtenston  of  Ttamt. 

niinff,  478,  1052. 
filed,  must  be,  466. 

founded  on   written   instrument  set  out,  execution  admitted, 
when,  448. 


puts  in  issue,  what,  487. 
when  sufficient,  487. 
grenerally,  487. 
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ANSWER    (continued). 

KemUnemeas  of  iMatnunent* 

how   controverted,   448. 

when  adxnitted,  447. 

when  not  admitted,  449. 
husband  and  wife»  870,  371. 
in  cases  of  libel  and  slander,  460. 
in  claim  and  delivery.    See  tit.  Claim  amd  DeltverT'. 
in  mandamus,  1091. 

information  or  belief,  if  defendant  has  no,  437. 
injunction  after,  528. 
Intervention,  to  complaint  on,  387. 
Improvements,  settlngr  up  value  of,  741. 
irrelevant,  may  be  stricken  out,  458. 

joint  debtors,  answer  in  proceedings  after  judgment,  992. 
judgment,  pleading,  466. 
Justices'  court,  in,  862,  866,  857,  860. 
libel,  in  action  for,  461. 

amendment  by  pleading,  478. 

pleading,  468. 
lost,  how  supplied,  1046. 
mandate,  to  petition  for  writ  of,  1089,  1096. 
material  allesatloaui 

in  complaint. 

deemed  admitted,  when,  462. 
deemed  controverted,  when,  462. 

what  are,  468. 
matters,  the  subject  of  not  appearing  on  face  of  complaint, 

may  be  taken  by,  488. 
may  contain  several  counts  of  defense,  441. 
mortgage,   726. 
municipality  or  city,  to  petition  to  adjust  debts  of,  who  may 

Aiake,  182  2d. 
must  be  verified  where  written  instrument  contained  in  com- 
plaint. 447. 
new  matter  in,  deemed  controverted,  462. 
as  to,  437. 
objeetion 

not  appearing  in  oomplaint,  may  be  taken  by,  483. 

to  complaint,  waived,  when,  434. 
of  defendants  in  partition,  what  to  contain,  768. 
partition  of  real  estate,  in,  758. 
plea  in  abatement,  430. 
pleading 

as  a,  422. 

generally,   426. 
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ANSWER    (continued). 
police  court 

In,  oral  or  written,  931. 

when  may  be  made,  980. 
probate  In  contest  on,  1812. 
redundant  matter  in,  strlklngr  out,  468. 
separately  stated,  defenses  must  be,  441. 
served,  must  be,  46S. 

setting:  up  counterclaim  in.    See  tit.  CoaBterclaiai. 
several  defenses,  may  contain,  441. 
shall  contain  what,  487. 
sham  answer.     See  tit.  Sliasri  Answer. 

may  be  stricken  out,   458. 

striking:  out,  453. 
sigrnature  to,  446. 
slander,  in  action  for.  460. 
specific  denial,  when  necessary,   487. 
statute,  private,  pleading,  459. 
striking:  out,  458. 
supplemental,  464. 
time  for  ftllnv 

as  to,  407. 

extending:,  478,  1054. 
to  petition  to  adjust  debts,  etc.,  of  city  or  municipality,  who 

may  make,  1822d. 
unverified  complaint,  also  unverified.  g:eneral  denial,  487. 
variance,  amendment,   469,   470. 
verification,  446. 
vcrllled  complaint 

failure  to  verify  answer  to,  effect,  446. 

specific  denial,  487. 
wnlver  of 

summons  by,  406. 

objections  not  taken  by,   484. 
what  to  contain,  487. 
written  instrument.    See  tit.  Plendinss. 

settincT  out  in,  448,  449. 

where  complaint  sets  forth,  447. 
APPBAIiS  IN  onrili  ACTIONS.     See  tit.  New  Trials. 
alternative  method  of,  941a. 
action  Is  deemed  pending  during:,  1049. 
administrator 

appeals  by,  965. 

appointment  reversed,  effect,  966. 
ag:g:rieved  party,  may  take,  938. 
alternative  method  of,  941a. 
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APPEALS  IN  CIVIL.  ACTIONS  (continued). 

definition  of,  898. 
who  Is,  S98. 
who  may  be,  9S8. 
appolBtoMHt  of 

administrator  or  enisrdlan,  rerersal,  966. 
executor,  reversal,  effect,  966. 
arbitration,  appeal  from  decision  on  motion  to  set  aside  or 
modify  award,  1290. 


effect  on,  946. 

undertakin^r  to  continue,  946. 
by  executor,  security  may  be  limited,  946. 
certificate  of  clerk,  as  to  correctness  of  transcript,  etc.,  963. 
certification  of  copies  of  undertakingr,  how  made,  96S. 
clerk  to  transmit  proposed  record  on,  963c. 
conclusions  of  law  on.    See  tit.  Geneliurtoaa  of  Ij«w. 
controversy  without  action,  from  Judgment  on,  1140. 
corporation,  voluntary  dissolution  of,  1232. 
costs  of,  discretionary  with  court  In  what  case's,  1026. 
costs  on,  1027. 

discretionary  with  court  In  what  cases,  1026. 

how  claimed  and  recovered,  1034. 

probate  appeals,  discretion  as  to,  1720. 

review,  other  than  by  appeal,  1086. 
decision,  paramount,   63. 
depoalt 

in  lieu  of  undertakiner.  926,  940,  941,  948.  949. 

waiver  of,  948. 
dismissal  of 

effect  of,  966. 

for  not  furnishinsT  papers,  954. 

Insufliclent  undertaking,  964. 
new  undertakingr,  964. 

sureties  becoming  insufliclent,  954. 

when  will  be  dismissed,  and  when  not,  964. 
dlsMlMedy  wkoB  ■■«  wkeB  mot 

As  to  grenerally,  964. 

effect  of,  965. 
effect  of 

as  to  generally,  941c. 

and  the  giving  of  security,  946. 

in  Juderment  in  forcible  entry  and  detainer,  1176. 

on  proceedings  below,  946. 
eminent  domain,  effect  on  Improvement  under,  1267. 
evidence,  decision  or  verdict  not  supported  by,  989. 
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APPEALS  IN  CrVII.  ACTIONS  (continnefl). 

exceptions  In  court  below,  necessity  for,  646,  966. 

exceptions  to  sureties  on,  978a. 

execution,  property  levied  on  under,  released  by,  946. 

ezecator 

appeals  by,  966. 

appointment  reversed,  effect,  966. 
facts  admitted   by   pleadingrs,   finding   unnecessary.     See    tit. 

filinfiT  of,  2011. 

flndingrs  may  be  waived,  how,   634. 
flndingrs  on.     See  tit.  FiBdtevs. 
forcible  eMtry 

effect  of  as  stay,  1176. 

how  taken,  1179. 

provisions  relatlnfir  to  appeals  relate  to,  1178. 
from  JodirnieBt 

directing  the  execution  of  a  conveyance,  etc.,  944. 

for  delivery  of  documents,  943. 
from  money  Judfirment,   undertakingr  on.     See   '^oBdertakiBs*** 

this  tiUe. 
from   order 

of  court  fixings  compensation  of  executor,  etc..  1616. 

on  report  of  appraisers  on  homestead,  1477. 
seBerally 

as  to,  986-969. 

to  superior  courts,  974-980. 

to  the  supreme  court,  963-966. 
gruardian's  appeal,   966. 

gruardlanship,  appointment  reversed,  effect,  966. 
hearlBif 

contested  election  cases,  preference  griven  to,  57. 

errors  not 

affectlngr  substantial  rlsrhts  disregarded,   475. 
presumed  prejudicial,  476. 

orders  reviewable  on  appeal  from  Judgment,  966. 

probate  proceedings,  preference  given  to,  67. 
how  taken,  see  ^'deposlty"  "aoticey'*  ^BBdcstaklBB^*'  this  title. 
in  actions  on  mechanics'  liens,  1197. 

in  application  for  voluntary  dissolution  of  corporation.  1229. 
in  attachment.    See  tit.  AttaehmeBt. 
in  election  contests.     See  tit.  CoBteatlng  BleetloBs. 

as  to,  67. 
in  eminent  domain.     See  tit.  BmlaeBt  DomalB. 

effect  in  possession  and  improvement,  1367. 
Ib  forcible  cBtry  and  dctalBcr 

effect  of  as  stay,  1176. 
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APPEAI.S  IN  CIVIL  ACTIONS 

la  forcible  entrr  and  detainer   (continued). 

how  taken,  1179. 

provisions  relatin^r  to.   1178. 
In  general,  986-959. 

in  mandamus,  as  to  generally.  1109,  1110. 
in  probate  proceedingrs,  67. 

in  proceedinsrs  relating:  to  gruardians.     See  tits.  Oaardlaa  and 
'Ward I  Ovardlans  of  Minora)  Oaardlans  of  Insane  and 
Ineompetent  Persona. 
JndiTinent 

affirmance  on,  53. 

agrreed  case  on,  from,  1189. 

and  orders  may  be  reviewed  on,  986. 

court  may  take  what  action,  956. 

decision  to  be  in  writing:.  53. 

effect  of,  grenerally,  1908. 

for  delivery  of  documents  or  personalty*  stay  of,  what  neces- 
sary. 948. 

Interlocutory  orders  reviewable  on  appeal  from,  956. 

modifyingr  on,  957. 

new  trial,  passlngr  on  question  of  law'  involved,  53. 

on  appeal,  certificate  of  attachment  or  entry  of,  958. 

on  remittitur,  958. 

reversal  on,  967. 

review  of,  on,   986,   937. 

reviewable  as  code  prescribes,  936. 

when  becomes  final,   45. 
Jurisdiction  of  superior  courts  on,  77. 
Jurisdiction   of   supreme   court,    53,    963. 
marriagre,  suggrestlon  of,  385. 
mode  of  taldav 

as  to  generally,  440. 

from  Judgment,  remedial   powers  of  court   on,   53. 
names  of  parties  on,  938. 
notice  of 

as  to  grenerally,  940. 

appellant  must  furnish  copy,  950. 

filing:  and  serving,  940. 

made  out  of  court  without  notice,  may  be  reviewed,  on,  987. 

reviewable  as  code  prescribes,  936. 
parties,  how  designated,  938. 
party,  death  of.     See  tit.  Death. 
power  of  supreme  court  on,  58,  957. 
preparation  of  papers  on 

as  to  generally,  963a. 

court  reporter  to  transcribe  report  of  trial,  968a. 
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preperatloB  of  pspere  •■  (oon tinned), 
notice  to  county  clerk,  968a. 

transcript  to  be  presented  to  ivtAge  for  approval,  96Sa. 
undertaking:  to  pay  cost  of,  963b. 

what  papers  maye  be  Incorporated  in  transcript,  968a. 
what  respondent  may  require,  963a. 
probate 

court,  from,  964. 

orders   and   decrees,   provisions   relating   to   app<»al8   apply, 

•  1714. 
proceedings,  appeals  in.     See  tit.  inrilla. 
proceedingr  after  determination  of  issue  of  law,  636. 
proceedings  for  removal  or  suspension,  289. 
qaeatloas,  hoir  presented  for  review 
affidavit,  part  of  record  on,  661. 
bill  of  exceptions 

appellant  must  furnish,  950. 

used  on  motion  for  new  trial  may  be  used  on,  950. 
certificate  of  clerk  as  to  correctness  of  transcript,  953. 
certification  of  undertaklnsrs  and  copies,  953. 
copies,  how  certified.  953. 
corporation,   Judgment-roll    on   appeal   from   Judgrment    dis- 

solvingr,    1238. 
findings  of  referee,  how  reviewed,  645. 
Jttdvineiit-roll 

appellant  must  furnish,  950. 
what  constitutes,  670,  1233. 
papers 

dismissal  for  failure  to  furnish,  954. 
to  be  used  on  appeal  from 
Judgment,   950. 

Judgment  rendered  on  appeal,   951. 

orders,  except  order  granting  or  refusing  new  trials,  951. 
order  granting  or  refusing  new  trial,  952. 
record  on,  what  constitutes,  661. 

statement   settled  after   motion   for   new   trial    m&y    )>e 
used  on,  950. 
record  on.     See  tit.  Reeord  om  Appeal. 
from  Judgment,   950. 

on  appeal,  964. 
from  order  granting  or  refusing  new  trial,  962. 
from    order    other    than    order    granting    or    refusins^     new 

trial,  952. 
subsequent  statement,   661. 

presentation   and   service   of,   661. 
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AFPSALS  IN  CIVIL  ACTIONS  (continued). 
relMttrtiiv  amd  iMartev  to  bank 

orderinsr  case  to  be  heard  in  bank,  46. 

rehearing,  46. 
release  of  property  from  levy  by»  946. 
remedial  powers  of  appellate  court  on,  53. 
remtttltwr 

grenerally,   968. 

Judsrment   to    be    remitted   to    court     from     which     appeal 
taken,  63. 

remittitnrs  in  transferred  cases,  6€. 
ident 

definitions   of,   988. 

what  may  require  on  appeal.  968a. 

who  is,  988. 


new  action,  within  what  time  may  be  brought,  865. 

not  decreed,  except  for  substantial  errors,  475. 

of  Judgrment,  remedial  powers  of  court  on,  58,  957. 

of  Judgment,  restitution  of  rlerhts,  957. 

of  order  appointingr  gruardlan,  validity  of  acts,  9^6. 

restitution  where  property  sold  under  execution,  957. 


of  flndinflr  as  to  claims  of  mariners,  826. 

seamen,  of  findings  as  to  claims  of,  826. 

what  may  be,  on  appeal  from  Judgment,  956. 

what  subject  to,  956., 
rules  of,   1109,  1110. 

security  on  may  be  limited  in  case  of  an  executor,  etc.,  946. 
stay  of  proceedingrs  in  court  below,  exceptions,  949. 
stay  of  proceedingrs  on,  946. 
superior  coinrt 

appeal  to  from  Justices'  court,  965. 

bond,  Justification  of  sureties  on,  92. 

cause  to  be  tried  anew,  980. 

code  provisions  not  applying  to  appeals,  969. 

costs,  980. 

damages,  where  taken  for  delay,  980. 

deposit  in  lieu  of  undertaking,  978. 

dismissal,  980. 

docket  of  Justice  of  peace  must  contain  notice  of,  911. 

docket  of  Justioe  of  peace  to  contain   receipt  of  bond  on 
appeal,  911. 

fine  for  not  transmitting  papers,  977. 

from,  generally,  M3. 

how  taken,  940,  974. 

Judgment,  effect  and  enforcement  of,  980. 
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■vpcrlor  eomrt  (continued). 

notice  filed  with  justices'  clerk,  93. 

notice  of,  flltner  and  servingr,  974. 

notice,  wtiat  to  state,  974. 

on  questions  of  law  and  fact,  no  statement.  97S. 

on  questions  of  law,  statement,  976. 

papers  to  be  filed  with  ^stices'  clerk,  93. 

powers  of  such  court,  980. 

proceedlnsrs  therein,  980. 

provisions  of  code  applicable,  980. 

qvestioBS  ef 

fact,  action  tried  anew,  976. 

fact,  no  statement  necessary,  976. 

law,  hearing,  what  may  be  referred  to  on,  975. 

In^fv,  statemeBt 

amendments  to^   976. 
contents   of,   976. 
time  to  file,  976. 
statement  and  amendments,  settlement  of,  92,   976. 
stay  of  proceedings 

officers'  fees,  979. 

on  fllins  undertaking.  979. 
sureties,  exception  to,  and  Justification  of,  978. 
time  for  appeal,  989,  974. 
transmlMiloB  of  papers 

as  to,  977. 

compelling:,  977. 

undertaklBfT 

deposit  in  lieu  of,  926. 

on,  964. 

requisites   of,   978. 
unnecessary  delay  in  brinfirinff  cause  to  trial,  980. 
what  papers  to  be  transmitted,  977. 
who  may  take,  974. 

supreme  eoart 

appeals   by   executors,   administrators,   and   ^ruardians,    965. 

966. 
to,  generally,  968. 

to,  from  cases  from  Justices'  court,  964. 
supreme  court's  power  on,  63. 
sureties    on,   subrosrtt.tion    on    paying   money   Judgment    after 

appeal.  1059. 
to  superior  court 

on  questions  of  fact,  or  law  and  fact,  976. 
by  executors  and  administrators,  966. 

effect  of  reversal   of  order  appointing.     See  tit.  ISxeevtora 
and  Administrators. 
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APPEALS  IN  CIVIL.  ACTIONS 
to  svpeiior  court  (continued), 
from 

Judffment  of  Justices  of  the  peace,  974. 
non -appealable  orders.     See  tit.  Hoa-ai^pealable  Orders. 
police   court,   974. 
in  what  cases  appeals  from  justices'  courts,  964. 
may  he  taken,   when,  968. 
from  flnal  Judymeat 

entered  in  action,  968. 
from  JudsmcBt  or  order 

dissolving  or  refusing  to  dissolve  an  attachment.    See 

tit.  Attacltmeiit. 
grranting  or  refusing:,  etc.,  letters  testamentary,  963. 
grranting:  or  refusingr  new  trial,  968. 
from  special  proceedlngrs,  968. 
poorer  of  superior  court  on  appeal 

for  failure  to  prosecute  an  appeal,  980. 
for  unnecessary  delay  In  bringringr  to  a  hearlngr,  980. 
Judgrment  rendered  In  superior  court  on  appeal,  980. 
stay  of  proceedingrs  on  filingr  undertaking:,  979. 
transmission  of  papers  to  appellate  court,  977. 
undertaking*  on  appeal 
as  to  generally,  978. 
adverse  party  may  accept  sufficiency   of  sureties  within 

what  time,  978. 
deposit   of    the   amount    of   the   Judgment,    including    all 

costs,  appealed  from,  978. 
if  a  stay  of  proceedings  be  claimed,  978. 
when  the  action  is  for  the  recovery  of  money,  978. 
when    the   action    is   for   the    recovery    of,    or   to    enforce 
foreclosure  and  Hen  on  specific  personal  property,  978. 
when    the    Judgrment    appealed    from    directs    delivery    of 
possession  of  real  property,  978. 
time  of  filing,  978a. 
to  the  supreme  court,  968-966. 
traascrlpt  oil 

as  to  and  preparation  of,  953a. 
clerk's  certificate,  etc.,  958. 

minutes  of  clerk  on  trial  are  no  part  of,  661,  952. 
traatce's  accovnt 

after  distribution,  appeal  from,  how  taken,  1701. 
decree  settling  conclusive  on  affirmance,  1701. 
undertaking  on.     See  tit.  Uadcrtaklag  on  Appeal. 
administrator   appellant,   965. 
as  to,  940-950. 

attachment,  on  appeal  from,  946.    • 
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APPEALS  IN  CIVIL  ACTIONS 
uedertaklMif  on   (continued), 
concern  ins  real  property*  946. 
copies  of,  how  certified,  96S. 
deposit  in  lieu  of,  940.  941,  949. 
dispensinfi:  with,  when  appellant  is  executor,  trustee,   etc.. 

94«. 
documents,   delivery  of,  Judsment  for,  948. 
cxecutioB  of 

conveyance,  Judsrment  directlnfir,  944. 
exception  to  sureties,  948. 


appellant,  946. 

official  bond  sufficient,  961. 
final  bond  of  gruardian  sufficient,  9<I6. 
from  Judsrment  for  delivery  of  document,  948. 
how  certified,  963. 
in  cases  not  specified,  949. 
in  ejectmenL     See  tit  mectmeBt. 


dismissal,   964. 

new  bond,  964. 
Justification  of  sureties  on,  948. 
may  be  in  one  instrument  or  several,  947. 
may  be  limited  in  case  of  an  executor,  946. 
money  Judgment,  942. 
must  be  in  writing,  etc.,  941. 
necessary  unless  waived.   940. 
on  appeal  from  money  Judgment,  942. 

real  property,  sale  of  possession.  Judgment  directing,  945. 
requisites  of,  941. 

several  documents  may  be  in,  947. 
svretles  oh 

Judgment  payable  in  specified  kind  of  money,  when,   942. 

paying  money  Judgment  after  appeal,  1059. 

stipulation  for  Judgment  against,  943. 

subrogation   of,   1059. 
time  for  filing,  940. 

extension   of,   1054. 
to  pay  cost  of  transcript,  968b. 
to  stay  deficiency  Judgment,  945. 
to  stay  JndgBMBt 

appointing  receiver,  943. 

directing  foreclosure  of  chattel  mortgage,  943. 

for  delivery  of  documents  or  personal  property,  948. 

for  execution  of  Instrument,  944. 

for  sale  or  delivery  of  real  property,  946. 
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APPEALS  IN  CIVIL.  ACTIONS 
to  stay  Jadffment  (continiied). 
to  mtmy  money  Jndsineat 

affidavits  of  sureties,  942. 

liability  of  sureties,   942. 

requisites,   94S. 
to  stay  order  wanting:  alias  writ  of  possession,  bond  neces- 
sary, 946. 
trustee  appellant,  946. 
waiver  of,  as  to,   940,   948. 
what  may  be  reviewed  on,  from  Judgrnient,  956. 
what  papers  to  be  used,  on  from  judgrment,  950. 
what  papers  to  be  used 

on  appeals  from  orders,  etc.,  951. 

on  appeals  from  order  granting:  or  refusing:  new  trial,  952. 
what  reviewable  on,  956. 
irhere  Jadsment  directs 

appointment  of  receiver,  943. 

delivery  of  documents  or  personalty,  943. 

execution   of  conveyance  or  other  Instrument,   944. 

Issuance  of  alias  writ  of  possession,  1210. 

payment  of  money,  942. 

sale  of  mortgraged  premises,  945. 

sale  of  personal  property  on  foreclosure,  943. 

sale  or  delivery  of  real  property,  945. 
within  what  time  may  be  taken,  939. 
within  wliat  tlnte  mnst  be  talcen 

as  to  grenerally,   1715.  « 

attachment,   order  respecting:,   989. 
chang:e  of  venue,  order  relating:  to,  939. 
evidence,  time  for  appeal  to  review,  939. 
linal  Jndmnent 

as  to,  939. 

orders  after,  939. 
from  an  Interlocutory  Judgment,  order,  or  decree,  939. 

in  actions  for  partitions  of  real  property,  939. 
from  an  order 

confirming:,  etc.,  report  of  referees  in  partition,  939* 

g:rantlng  or  refusing:  a  new  trial,  939. 
.from  Jndsment 

rendered  on  appeal  from  an  inferior  court,  939. 
heirship,  appeal  in  proceedingrs  to  determine,  1664. 
partition,   order  respecting',   939. 
probate  proceedings,  orders  and  decrees  in,  1715. 
receiver,  order  relating  to,  989. 
within  what  time  may  be  taken,  989. 
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APPEALS  IN  CrVTL.  ACTIONS  (continued). 
nrho  nui7  appeal  and  ia  trhat  eaaew 
asrreed  case,  from  Judgrment,  1128. 
any  affsrleved  party  may,  988. 
award 

decision  upon  motion  to  modify,  appealable,  1289. 

Judgment   on,   before   motion   to   correct,  not  appealable.  i 

1289.  I 

corporation,   from   dissolving  Judgment,    1232.  | 

cases  in  which  may  be  taken,  968. 
distribution,  from  proceedings  in,  1664. 
election  contest,  from,  1125. 
eminent  domain,   in,   1258. 

heirship,  from  Judgrnient  in  proceedings  to  determine,  1664. 
judgment 

in  cause  submitted  without  action,  1139. 

from  which  may  be  taken,  963. 
may  be  taken  in  what  cases,  963. 
mechanics'  lien.  In  cases  involving,  1197. 
new  trial 

from   orders   respecting,   963. 

order  for  made  by  court  without  application   of  parties. 
662. 
orders  from  which  may  be  taken,  963. 
receiver,  from  appointment  of,  968. 
trustee's  account  after  distribution,  from,  1701. 
special  administrator,  none  from  appointment  of,   1413. 
who  may  appeal,  988. 
APPB2AL  BOND.     See  tit.    Appeal  la  dvll  Aetloas   (Uadertalc- 

IBV). 
APPBARANCB 

accusation  against  attorney,  to,  293. 

answer  is,   1014. 

attorney 

for  absent  or  minor  heirs,   1718. 

on  accusation  for  removal,  398. 
bail  for,  on  arrest  for  contempt,  1213. 
consent  cures  defective  service,  406,  416. 
defeadaat 

by,  1014. 

of,  equivalent  to  personal  service,   416. 
demurrer  Is,  1014. 

effect  of,  where  summons  not  issued  or  served,  406,  681. 
escheat,    who   may   appear,   1271. 
eminent  domain,  who  may  appear,  1246. 
findings  waived  by  non-appearance  at  trial,  6Si 
filing  answer  is,  1014. 
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APPBARANCE  (continued), 
generally,  1014. 
ffuardlan,  by,  1722. 
husband  and  wife,  by,  370,  871. 
in  forcible  entry  and  detainer,  1168. 
In  Justices'  court,  time  for,  845. 
In  proceeding's  for  disbarment,  293. 
Joint  contract,  appearance  where   one  defendant   appears   or 

Is  served,   406. 
Jury  waived  by  non-appearance  at  trial,  681. 
Jtistlces'  court,  trial  In,  i^hen  party  falls  to  appear,  884. 
Botice 
after,  1014. 
•  written.  Is,  1014. 
proceedings  to  compel  In  supplementary  proceedlngrs,  715. 
summons,  time  for,  to  be  Inserted  In,  407. 
time   for,    407. 
trial 

failure  to  appear  waives  findings,  634. 
failure  to  appear  waives  Jury,  631. 
trial  of  actions  on  failure  to,  581. 

to  be  made  at  place  where  court  appointed  to  be  held,  143. 
vessels  actions  against,  who  may  appear  and  defend,  821. 
voluntary,  gives  court  Jurisdiction,  416. 
waiver 

of  findings  by  failure  to  appear,  634. 
of  Jury  trial  by  failure  to  make,  631. 
of  service,  406,  416. 
.  of  summons,  406,  416,  581. 
what  constitutes,  1014. 
APPBIiLANT 
who  is,  938. 
APPBIiliATB  JURISDICTION 
of  superior  court,  77. 
of  supreme  court,  52. 
APPLICATIONS 

repeated,  for  same  order,  prohibited,  182,  183. 
APPORTIONMJSNT  • 

of  business  of  superior  court  at  extra  session,  67b. 
of  counsel  fees  and  expenses  in  partition,  798. 
APPRAISBMBNT.     See   tits.   Appraiser*  i   Kmttki^m  of  Dec^deatai 
ImvcatorTy  Apprataeaieiit,  and  Poaseasloa  of  Btetate. 
appointment  of  appraisers  at  chambers,  166. 
estates  of  deceased  persons,  166,  1445,  1476. 
homestead,  of,  appeal  from  report,  963,  1477. 
of  ward's  estate,   1778. 
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APPRAISBRS 
appolatmeBt 

at  chambers,  166. 

by  superior  court,   1444. 

of  ward's  estate,  1773. 
duty  of 

as  to  generally.   1446. 

as  to  homestead,  1476. 
Inventory  to  be  sig-ned  by,  1449. 
of   after-discovered    property,    1451. 
report  of 

how  confirmed,  1477 

on  homestead,  1478. 
to  be  sworn,   1445. 

who  are,  and  by  whom  appointed,  1444. 
ARBITRATION 
adjournments,  1284. 

all  arbitrators  must  meet  and  act,  1053,  1285. 
appeal  from,  as  to  generally.  1289. 
arbitrators 

majority  may  determine  question,  12&5. 

must  be  sworn,   1286. 

powers  of 

to  appoint  time  and  place  of  hearing,  1284. 
to  take  evidence,  1284. 

quorum  of,  1053. 
award,  1286. 

as  to  grenerally,  1286. 

compelling:  arbitrators  to  make,  1283. 

correcting,  1288. 

decision,  on  motion,  subject  to  appeal.  1289. 

delivery  of,   1286. 

enforcement  of,  1283. 

flling:  and  entry  of,  1286. 

has  effect  of  Judfirnient,  when,  1286. 

modification  and  correction  of,  on  motion  for,  1288. 

may  be  vacated  in  certain  cases,  1287. 

power  to  make,  1284. 

presumption  that  all  matters  submitted  passed  on,  196S. 

signinsT  of,   1286. 

to  be  in  writing,  1286. 

vacating,  1887. 

when  Judirment  to  be  entered  on,  1286. 
boundaries,  of,  1281. 

court  may,  on  motion,  modify  award,   1288. 
damagres  on  revocation  of  submission,  1290. 
decision  on  motion  is  subject  to  appeal,  1289. 
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ARBITRATION  (continued), 
generally,  1281-1290. 
hearlnsr,  1285. 

juderment  on  award,  to  be  entered,  wfaen»  128C. 
majority  of  arbitrators  may  determine  question,  128S. 
modlfyingr  award  on  motion,  1288. 
modification,  errounds  for,  1288. 
number  of  arbitrators  to  determine,  1286. 
oaths 

of  arbitrators,  12S4. 
power  to  administer,  1285. 
partition,  1281. 
powers  of  arbitrators,   1284. 
quorum  of  arbitrators,  1963. 

real  property^  title  oonnot  be  submitted  to,  1281. 
reTocatton  of 
as  to,  1283. 

action  may  be  brought,  what  to  be  recovered,  1200. 
damages  on,  1290. 
grrounds  for,  1287. 
to  be  in  writing:,  1282. 
writing:,  must  be  in,  1282. 
superior  court.  Jurisdiction  in,  1283. 

three  arbitrators  must  meet,  but  two  may  act,  1058,  1385. 
title  to  real  property  may  not  be  submitted  to,  1281. 
what  may  be  submitted  to  and  when,  1281. 
when  cause  may  be  submitted  to,  1281. 
revocattoB  of  sabmlsslon 
as  to,  grenerally,  1^83. 
action  to  recover,  1290. 
damagres  on,  1290. 
setting:  aside,  1287. 
subjects  of,  1281. 
sabmlsslon  to 

entry  of,  as  order  of  court,  1283. 
fllingr  with  clerk  and  entxy  of,  1283. 
making:  order  of  court,  1283. 
may  be  entered  as  an  order  of  the  court.  1283. 
must  be  in   writing:,   1283. 
ARGVMBNT 

case  may  be  brought  before  court  for,  when,  665. 
order  of  counsels',  604. 
reserving:  case  for.  664,  665. 
ARRESST.     See  tit.  Ball. 
administrator,  of,  1449. 
afldavlts  for  arrest 

as  to  grenerally,  481,  862. 

to  be  delivered  to  sheriff,  and  copy  to  defendant,  484. 
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ARRBST  (continued), 
arrested   party,   application   by,   in   justices'   court,   for   post- 
ponement of  trial,  876. 
cases  in  which  defendant  may  be  arrested,  479. 
IM  aetloa 

chargring:  defendant  with  fraud,  479. 
for  fine  or  penalty,  479. 
to  reeoTer 

money  or  damagres,  479. 
possession  of  personal  property,  479. 
where  defendant   has  removed   or  disposed   of  his   prop- 
erty, 479. 
in  ne  exeat,  see  tit.  Ne  Bzeat. 
in  partnership  actions.     See  tit.  PartBevsMp. 
transfer  of  property.    See  tit.  Trawiier  off  Property. 
causes  for  arrest,  479. 
code  prescribes  only  mode  of,  478. 
constitutional  provision  as  to,  478. 
contempt  in.     See  tit.  Comtentpt. 

as  to  sronerally,  1213. 
death  of  defendant  exonerates  bail,  491. 
defendant,  when  subject  to,  479. 
deposit  in  lieu  of  bail.     See  tit.  Bail. 
dischargre  from.    See  tit.  BalL 

of  person  committed  on  civil  process.    See  tit.  Priaoaor. 

as  to,  generally,  1148-1164. 
on  bail  or  deposit.     See  tits.  Daili  Deposit. 
as  to,  grenerally,  486,  1164. 
entry  of  ludgrment  in  justice's  court  when  defendant  subject 

to.  898. 
escape.     See  tit.  BSseape. 
as  to,  608. 

sheriff  may  discharge  himself  by  giving:  bail,  601. 
execution,  on,  682. 

exemption  from  arrest  of  witness.    See  <hvlt«cs%**  this  title, 
exoneration  of  bail.     See  tit.  Ball. 
for  embezzlement,  479. 
for  fraud,  479. 
forcible  entry,  in,  1168. 
grenerally,  478-609. 
errounds  for,  479. 
how  bail  griven.  See  tit.  Ball. 
how  made,  486. 
In  actloa 

for  embezzlement,  479. 
for  fine  or  penalty,  479. 
for  fraud,  479. 

of  forcible  entry  and  detainer,  when,  1168. 
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ARREST  (continued), 
in  Juetlcee'  court.    See  tit.  Jwrtleeo^  Covvte. 
affidavit  for  and  order  for  arrest,  862. 

defendant  arrested  must  be  taken  before  the  Justice  imme- 
diately, 868. 


must  detain  the  defendant,  866. 

must  fflve  notice  to  pisintiff  of  arrest,  864. 
order  of  arrest  and  arrest  of  defendant,  861. 
justices'  court,  in,  861,  868. 
limitation  of  power  to  arrest,  478. 
malicious.  Joinder  of  actions,  427. 
mandamus,  disobedience  of,  1097. 
manner  of,  prescribed  by  code,  478. 


to  reduce  bail,  affidavits  on,  503. 
to  vacate  order  of  axrcst 

affidavits  on,  508. 
as  to  flrenerally,  608. 
when  crranted,  608. 
ne  exeat,  479. 
of  administrator,  1449. 

of  debtor  In  supplementary  proceeding's,  715. 
of  judgment  debtor,  682,  684. 
of  usurper  of  office,  when,  804. 
order  of 

What  to  contain,  481. 
copy  to  defendant,  484. 

as  to  generally,  480-487. 

affidavit  to  obtain,  481. 

and  affidavit  to  be  delivered  to  sherlfF  and  copy  to  defend- 
ant, 484. 

by  whom  made,  480. 

execution  of,  486. 

fllinflT  affidavit  to  obtain,  492. 

form  of,  488. 

service  of,  484. 

undertaking  of  plaintifF,  to  obtain,  482.  862. 

vacated,  when,  504. 

when  may  be  made.  483. 

when  order  vacated,  504. 
power  to  arrest,  limit  of,  478. 
privilege  of  witness.     See  *<witBes«/'  this  title. 

as  to,  g'enerally,  2067. 
probate,  arrest  for  refusal  to  obey  eitation  in,  1460. 
public  administrator,  of,  1734. 
quo  warranto,  In,  804. 
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ARREST  (continued). 

security  by  plaintiff  before  ofder  of  arrest,  482,  892. 
sheriff 

liable  as  ball,  when,  501. 
Judgrment  agrainst,  as  ball,  502. 
paying^  over  money,  498. 
return,  etc.,  492. 
support  of  prisoner,  plaintiff  must  furnish.  1154. 
surrender  of  defendant  by  bail,  488. 
undertaking:  on  arrest,  as  to.  482,  81S2. 
vacating:  arrest,  503. 
irhen  defeaidiint 

about  to  leave  state,  479. 

about  to  remove  or  dispose  of  property,  479. 
has  been  gruilty  of  fraud,  479. 
has  removed  or  disposed  of  his  property,  479. 
when  personal  property  unjustly  detained,  479. 
when  property  concealed  or  disposed  of,  479. 
witness.    See  tit.  Witness, 
arrest  of 

for  refusal  to  testify,  1998. 
liability  of  officer  for,  2068. 
when  void,  2068. 
liability  of  officer  arrestingr.  2068. 
protected  from 

court  to  dischargre  witness  from,  2070. 

that  he  is  at  the  time  grolngr  to  the  place  of  attendance, 
2070. 
the  affidavit  may  be  taken  by  the  officer,  2070. 

to  be  made  void  and  party  maklngr  arrest  liable.  2068. 
to  make  affidavit 

that  he  has  been  served  with  a  subpoena,  2069. 
that  he  has  not  thus  been  served  by  his  own  procure- 
ment, 2069. 
when  attending^  or  grolngr  to  or  returning:  from  court,  2067. 
when  exonerated  from  arrest,  2067. 
when  entitled  to  release  from,  2070. 
ARTISAN.     See  tit.  Meehanics'  Lien. 
ASSAULT  AND  BATTBRY 

jurisdiction  of  justices*  court,  115. 
limitation  of  action  for,  340. 
ASSE3MBLY 

to  present  Impeachments,  37. 
ASSBSSMBNT.     See  tits.  Corporationsy  Void  AmmtmmmemU 
action  to  contest,  349. 
costs  of  course  In  action  Involving:,  1082. 
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ASSBSSMSNT   (continued). 
of  stoelc 

action  to  contest,  34f. 
action  to  recover  stock  sold  for,  341. 
of  value  of  property  taken  for  a  public  use.  1248. 
stock  sold  for,  S41. 
to  contest,  349. 

value  of  property  taken  for  public  use,  1248. 
ASSESSOR.     See  tit.  Deputy  Aaaeesor. 
ASSIONMBNT 

chose  in  action,  of,  not  to  prejudice  defense,  868,  385. 

cross-demand  not  barred  by,  440. 

does  not  abate  action,  885. 

not  prejudice  rigrht  of  setoff,  368. 

of  neerotiable  instrument.     Bee  tit.  Nevettable  teatrvatemt. 

of  non -negotiable  instrument.    See  tit.  N*M»BesDtlable  lantrH- 

meat, 
of  thins  1b  action 

not  to  prejudice  defendants,  368. 
not  to  prejudice  rigrht  of  set-off,  368. 
redemptioner  to  produce  copy  of,  706. 
set-off,  rigrlit  of,  not  to  be  prejudiced  by,  868. 
thinsr  in  action,  of,  368,  385. 
transfer  of  Interest  does  not  abate  actios,  886. 
ASSIGIVMEKT  FOR  CRBDITORS 

salaries  and  wages  as  preferred  claims.  1204. 

assistance: 

appeal  from  order  directine:  alias  writ  of.  bond  on,  1810. 

execution,  682. 

re-entry 

after  evletlon 
effect  of,  1210. 
proceeding's  on,   1210. 
alias  writ  of  possession,  appeal  from  order,  stay,  1210^. 
writ  of,  to  put  plaintiff  in  eminent  domain  in  possession,  1254. 
ASSOCIATION 

associates  may  be  sued  in  name  of.  388. 
eknnse  of  name  of 

application  for.  how  made,  1276. 
hearing:  of  application  and  remonstrance,  1278. 
publication  of  petition,  1277. 
remonstrance,  1276. 
return  by  county  olerk,  1279. 
savinffs  and  loan,  dissolution  of,  1234. 
sued,  how,  888. 
ATTAOHBIVNT 

accounts,  how  attached,  547. 
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ATTACHMENT   (continued). 


against,  to  compel  attendance,  1440. 

or  executor,  agralnst,  1440,  1627. 
affidavit  for,  what  to  contain,  638. 
acralnst  materials  provided  for  bulldlner.  1106. 
appeal 

effect  of,  undertaking:,  946. 

from  order  respecting,  time  for,  080. 

lies  from  order  respecting,  968. 
attorney  to   srlve   written   InstmctlonB    to    sheriff    what    to 

attach,  6 48. 
balance  remaining  due  after  sale  under,  how  collected,  561. 
elmim  of 

mariners  and  others,  for  wages,  superior  to,  825. 

property  claimed  by  third  person,  how  tried,  649. 

wages,  claim  for,  .preferred,  1204. 
clerk  must  issue  writ  on  vessel,  818. 
contempt,  for,  1212. 
corporation,  shares  of  stock  of,  641. 
credits,  how  attached, 
custody,  under,  642. 
debts  and  credits,  641,  642. 

to  be  collected,  647. 
delivery  to  defendant  when  Judflrment  In  his  fiivor,  663. 
deposit  on,  to  be  applied  in  satisfaction  of  judgment,  560. 
directed  to  sheriff,  640. 
diseharge  of 

affidavits  upon   motion   for,  557. 

application  for,  554-556. 

at  what  time  may  be  moved  for,  556. 

certified  copy  of  order  of  may  be  recorded,  559. 

for  Irregularity,  558. 

grounds  of,  566,  558. 

Judgment  for  defendant,  668. 

motion  for,  554,  566. 
affidavits,  557. 
amendment  for  irregularities,  558. 

on  Judgment  for  defendant,  668. 

real  property,  on,  660. 

undertaking  on,  555. 
dissolution  of,  554-566. 

embezzlement  by  executor  or  administrator,  on,  1439. 
estate   of  decedent,   to   compel    Inventory   of  after-discovered 

property  of,  1461. 
examination  of  debtor  and  third  persons,  and  order  thereon. 

546. 
execution  of,  541-643. 
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ATTACHMBNT  (continued). 


for  failure  to  return  account  of  sale,  1675. 
to  compel  accountln^r.  1627,  1628-1680. 

or  administrator,  1439,  1627. 
form  of,  540. 

sramishment.     See  tit.  Ctemishmeat. 
grenerallyp  687-559. 
In  contempt  proceedinars.  1218. 
la  Josttees'  coort 

as  to  generally,  866-869. 

certain    provisions    apply    to    all    attachments    in    Justices 
courts,  869. 

undertakiniT  on  must  be  required,  867. 

wvit  af 

shall  Issue  upon  aflfldavlt,  866. 
to  whom  directed,  868. 
in  what  cases  may  be  released  and  upon  what  terms,  555. 

undertaklner  to  secure  release,  554. 
index  of  by  recorder,  how  made,  542. 
la-vaatory 

by  sheriff,  646. 

how  made,  646. 

full,  sheriff  to  make,  646. 

memorandum  of  property,  545,  546. 

of  after-discovered  property  of  decedent,  to  compel.  1451. 

of  property  attached,  546. 
Isavaaee  of 

aflidavlt  for,  what  to  contain,  538. 

directed  to  sheriff,  540. 

form  of  writ,  640. 

not  to  be  before  summons,  537. 

several  writs  to  different  sheriffs,  540. 

time  of,  637. 

when  and  in  what  cases  may  Issue,  587. 


directed  to  sheriff,  640. 

to  different  counties,  640. 

to  state  what,  640. 
It 
for  defendaat 

effect  of,  663. 

what  sheriff  is  to  deliver,  558. 

what  to  be  delivered  to  him,  658. 
for  plaiatlff 

how  satisfied,  660. 
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ATTACHMENT 
JvdffmeBt 

for  plalntllK   (continued). 

satisfy inK  out  of  attached  property  and  payment  of  bal- 
ance to  defendant,  550.  561. 
juror,  affalnst,  to  compel  attendance  at  court,  t88. 
Justices'  court,  in,  866-869. 
levy,  how  property  attaeked 
aceonats 

collected,  receipt  of  sheriff  for,  647. 
may  he  collected  without  suit,  547. 
attorney  to  grive  written  instructions  what  to  attach,  643. 
credits,  how  attached,  542. 

custody  must  be  taken  of  personal  property,  when,  542. 
debts 

and  credits  attached,  to  be  collected,  547. 
how  attached,  642. 
peraoaal  property 
how  attached,  642. 

not  susceptible  of  manual  delivery,  542. 
susceptible  of  manual  delivery,  how  attached,  542. 
real  property,  how  attached,  542. 
recorder  to  index  attachment  of  realty,  542. 
shares  of  stock,  how  attached,  542. 
mamaer  of  service 


capable  of  manual  delivery,  542. 
materials  for  building  not  subject  to,  1196. 
memorandum  of  property,  545,  546. 
motion  to  discharge  may  be  made  upon  what  grounds,  556. 

when  motion  made  by  affidavit  it  may  be  opposed  by  affi- 
davit, 567. 

when  writ  to  be  discharged,  568. 
not  to  be  issued  before  summons,  537. 
of  personal  property,  stocks,  bonds,  etc.,  642. 
of  real  property,  542. 
of   shares   of   stock   and   debts   due   defendant,    how   attached 

and  disposed  of,  541. 
of  vessel,  when,  817. 

perishable  property.     See  tit.  Perishable  Property* 
personal  property 

how  attached,  542. 

not  susceptible  of  manual  delivery,  642. 

susceptible  of  manual  delivery,  542. 
preferred  claims  for  wages,  1204. 
priority  of  wages  in  case  of,  1205. 
proceedings  to  release,  before  whom  taken,  654« 
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ATTACHMENT   (continued). 
property 

claimed  by  third  person,  title,  how  tried,  549. 
debts,  etc,  sheriff  may  collect,  546. 
liable  to,  641,  642. 

may  be  sold  under  execution,  when,  548. 
sale  of,  647,  648. 

satisfaction  of  Judfirment,  to  be  applied,  in,  560. 
third  person  claiminer.  549. 
third  person's  hands,  In,  648. 
real  property 

duration  of  lien,  542a. 
how  attached,  542. 
how  served,  642a. 
index  of,  642. 
release  of,  660.. 
recorder,  how  to  index  attachments,  642. 
release  of,  see  **dimehnxge  of^"  this  title. 

delivery^   of    property    and    proceeds    to    defendant,    when, 

668,  664. 
on  erlvinff  undertaking*,  564. 
of  real  property 
manner  of,  660. 
recordinsT,  569,  660. 
proceedingrs  for,  before  whom  taken,  654. 
undertaking  for,  664,  666. 

Justification  of  sureties,  654,  555. 
undertaking:  of  defendant,  665. 
upon  what  terms  granted,  555. 
when  granted,  656. 
retam  of  ^rrlt 
manner  of,  669. 
sheriff's.  646,  648-650. 
time  for,  669. 
sale,  647.  548. 
of  property 
balsMoe  d«e 

execution  for,  660,  651. 
how  collected,  651,  552. 
delivery  of  property  or  proceeds  to  defendant  when  judg- 
ment satisfied,  650,  651. 
manner  of,  548. 

may  be  as  under  execution,  548. 
notice,  648,  560. 
perishable 

how  sold,  547. 
proceeds  of^  550. 
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ATTACHMENT 
■ale 

of  property    (continued), 
under  execution,  548,  550. 
where  interest  of  parties  requires  it,  548. 
several  writs  may  be  issued,  540. 

to  different  sheriffs,  540. 
sliares  of  stock,  how  attached,  542. 
•heriir 

collection  and  payment  over  by,  560. 
return  by,  546,  559. 
writ  to  be  directed  to,  540. 
ships,  etc.,  aerainst,  813-827. 

suit  on  undertakinfT  in.     See  tit.  VadertaklaK  oa  A«taehmeat. 

summons  must  be  issued  before  writ  of  g^ranted,  537. 
surviving:  partner,  afiralnst.  to  compel  accounting,  1685. 
time  of  issuinsr.  537. 
undertakiner  on.    See  tit.  Uaderiaklaff  on  Atta^hiyent. 

as  to  generally,  589. 

amount  of,  539. 

delivered  to  defendant  on  Judgrment  in  his  favor,  553. 

discharge  of  vessel  on,  822. 

exception  to  sureties,  539. 

crenerally,  639. 

Justification  of  sureties,  539. 

liability  of  sureties,  555. 

of  defendant,  554. 

of  plaintiff,  555. 

release  of  attachment,  prosecuting:.  640,  555. 

release  of  attachment,  651. 

requisites  of,  639. 

successful  defendant  entitled  to,  553. 

suit  on,  of  defendant,  552. 

vacating:  for  failure  of  sureties  to  justify,  539. 
vessels,  attachments  of.    See  tits.  Skips  and  Shipplngi  Ve«»ela. 

Ships  and  Boats, 
what  may  be  attached 

corporation,  shares  of  stock  of,  541. 

debts,  541. 

exempt  property   not  attachable.     See  tit.  Exemption. 

materials  for  building:  not  subject  to,  1196. 

vessels.     See   tits.   Ships  and  Shlpplnfft  VesaeU,  Shipa,  and 
Boats. 

what  property  subject  to,  641. 
when  and  in  what  cases  may  issue,   537. 
will,  person  not  producing:,  1302] 
witness,  to  compel  attendance  of,  177,  1998. 
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ATTACHMENT  (continued). 
wrft  of 

and  requirements  thereof,  549. 

directed  to  sheriff,  540. 

to  different  counties,  540. 

to  state  what,  640. 

to  whom  directed  and  what  to  state,  540. 

when  must  be  dlscharsred,  568. 

when  to  be  returned,  559. 
ATTBNDANCK 

witness,  compellingr,  1985-1997. 
ATTORNBY  AND  ClilBNT.    See  tit.  Attorney  at  liaw. 

confidential  communications  between  cannot  be  revealed,  1881. 
ATTORNKT  AT  LAW 
absence  of,  postponement  of  trial,  596. 
absentee,   probate   court  may  appoint  attorney  to   represent, 

1718. 
accusation   against.     See  ''proceedliisa  to  remove,**   etc..   this 
tiUe. 

answer,  296. 

appearance,  293. 

citation,  292. 

demurrer,  296. 

judgment,  299. 

reference,  298. 

trial,  297. 

verification  of,  291. 
adiMlssloB  of 

after  examination,  277. 

certilleate  of  and  Hcenae,  277. 

county  courts,  277. 

district  courts,  277. 

examination  of  candidates  for,  277. 

from  other  state  or  country,  277« 

oath  on,  278. 

qualifications  of,  276. 

who  may  be,  276. 
•ppolatmeat  of 

absent  or  minor  heirs,  for,  1718. 

appointment  of  to  represent  party  in  partition,  763. 

for  minor  on  distribution  and  final  settlement,  1664. 

probate  court,  appointment  by,  1307,   1718. 

to  represent  party  in  partition,  763. 

will  contest,  in,  1307. 
authority  of.     See  ^'dvtle*  and  powers  of,"  this  title. 

as  to,  283,  284. 

substituted  attorney,  284. 
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ATTORNEY  AT  LAW  (continued). 

cannot  be  witness  against  client,  when,  1881. 

causes   for   removal.     See  'ipci^ceedlmas  for  reMoval  or 

pensloB  ofy"  this  title, 
causes  for  removal,  as  to,  287. 
ceasing:  to  act.  notice  to  appoint  substitute,  286. 
ekamse  of 

as  to,  284. 

notice  of,  285. 

notice  to  appoint  substitute,  286. 
clerk 

to  keep  roll  of,  280. 

to  certify  list  of,  280. 
compensation  of.     See  •<#•«•,»»  this  title. 

as  to  costs  of  parties,  1081. 

left  to  parties,  1031. 
coBtempt  of  court 

assuming  to  be  an,  12041* 

practicing  without  license,  281. 
coBvletloB  of  feloB7  or  ■UsdenteaBor 

certificate  thereof  to  supreme  court,  288. 
county  court,  admission  by,  177. 

conviction,  clerk  to  transmit  copy  of  to  supreme  court.  188. 
death  or  removal  of,  286. 
declaration  of  intention,  275. 
diplomas  graated  by 

colleges  of  law,  280b. 

Hastings  College  of  Law,  280a. 

University  of  Southern  California  College  of  Law,  280b. 
disbarment  of.     See  ^prc^eccdlass  for  ■■■»■. aajoa  aaA  r»aioval 

of,*'  this  title. 
dIsqaalUleattoB  of 

county  clerk  to  practice,  171. 

Judge  or  Justice  having  acted  as,  170. 

Judge  to  practice,   171. 

receiver,  attorney  disqualified  to  be,  when,  666. 
district  courts  of  appeal,  may  practice  in,  277. 
dvtles  aad  powers  of 

as  to  duties  of,  282. 

attachment,  in,  to  give  written  instructions  what  to  attach. 
643. 

authority  of,  288. 

to  acknowledge  satisfaction  of  Judgment,  288. 
to  bind  client,  283. 

to  receive  money  and  discharge  claim,  288. 
to  subscribe  and  verify  pleading,  446. 

contempt,  neglect  or  violation  of  duty,  a.  1200. 
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ATTORNEY  AT  LAW 

duties  ABd  powers  of  (continued). 

pleadings,  subscrlblni;  and  verifying,  44S. 

replevin,  may  require  sheriff  to  take  property  in,  511. 

retraxit,  authority  to  enter,  681. 

satisfaction  ot  judgment  by,  675. 

service  of  intervention  on,  887. 

servlee  •■ 

for  non-resident,  1016. 
manner  of,  1011. 
of  intervention,  387. 

stipulations  of,  283. 

verification  of  pleading  by»  446. 
exmmdnmtlowL 

before  district  courts  of  appeal,  278. 

for  admission,  276,  279. 
exemption  from  jury  duty,  200. 

fees  of 

as    expense    of    administration.      See    tit.    OUHbui    avalnst 
Bstate. 

in  action  involving  meofaanScs'  lien,  1185. 

in  escheat  proceedings,  1271. 

in  foreclosure  suit,  786. 

in  partition,  796,  798. 

in  suit  by  executor  on  claim  agralnst  estate,  1610. 

left  to  parties,  10<21. 

on  bond  in  action'  In  condemnation,  1251. 

where    injunction    vacated   or   dissolved   In    case    involving 
waters,  532. 
for  exeeator 

and  administrator.     See  tit.  Bxecntor  and  Administrator. 
fees  of.     See  tit.  Bxccntor  aad  Administrator. 
generally,  275. 
Jndse 

may  not'  act  as,  170,  177. 

pro  tempore,  attorney  may  be  selected  to  act  as,  72. 
Jury  duty,  exempt  from,  800. 
justices  of  the  peace  not  to  act  as,  when,  96. 
Justices'  courts,  in,  842. 

legislature,  extension  of  time  during  attendance  on,  1064. 
license 

as  to,  277. 

oath  of,  indorsement  of  on,  878. 

practicing  without,  281. 
is  contempt,  281. 
penalty  for,  281. 
maintenance  by,  an  offense  created  by  statutes,  382. 
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ATTORNEY  AT  LAW  (continued). 
mon-realdeats 

examination  of,  279. 

qualifications  of  to  practice  in  this  state,  279. 
oath  of,  278.  1 

parties  may  appear  by  in  Justices'  court,  842. 
penalty  for  practicingr  without  license,  281. 
plaintiff's  name  must  be  indorsed  on  summons,  407. 
pleadingrs,  slgrnature  to,  446. 
power  of,  283. 

prlvilegred  communications,   1881. 
probate  court,  appointment  by,  1S07. 
proceedlBiTs  for  removal  or  anspeAaloB  of 
accaaatlon 

answer  to,  294,  296. 

demurrer  to,  295. 

denial  of,  may  be  oral  without  oath,  295. 

in  writing:,   290. 

objeetion 

as  to  srenerally,  294,  296. 
no  particular  form  necessary,  295. 
to  be  written,  296. 
refusal  to  answer,  proceedings  on,  297. 
to  be  verified,  291. 
to  be  written,  290. 
what  must  state,  291. 
answer,  296. 
appearance,  293. 

want  of,  proceedingrs  on,  298. 
appeariniT  without  authority,  287. 
as  to,  289. 
citation,  292. 

conviction  of  crime,  removal  for,  287. 
demurrer  to  accusation,  295. 
grounds  for,  287. 
Judfirment,  299. 

lendlngr  name  to  another,  rem<yval  for,  287. 
objections  to  accusation,  294,  296. 
plea  of  guilty,  proceeding's  on,  297. 


how  instituted,  289. 

taken  upon  information   of  another,  when,  289. 

when  to  be  taken  by  court,  289. 
reference  to  take  deposition,  298. 
striking  name  from  roll,  299. 
trial,  297. 

verification  of  accusation,  291. 
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ATTORNEY  AT  LAW  (continued), 
qualifications,  275,  276. 

receiver,  attorney  for  party  must  not  be,  566. 
removal  of,  287-299. 

and  suspension   of.     See  ^proccedlBS*  for  removal  or  •■«- 
pensioii  of,"  this  title, 
as  to,  287. 
conviction  of  felony,  moral  turpitude.  288* 

notice  to  appoint  substitute,  286. 
roll,  280. 

attorney  must  sign,  280. 

how  kept,  280. 

striking  off,  299. 
satisfaction,  power  to  enter,   283,   675. 
secretary  of,  disqualified  as  witness,  when,  1881. 
service  of  papers,  must  be  on,  1015. 
sickness  of,  postponement  of  trial,  595. 
state,  from  another,  admission  of,  279. 
•nbatltiitloB  of 

as  to,  284. 

how  made,  284. 

notice  of,  285. 
summons,   plaintiff's   attorney's   name   must   be   indorsed    on, 

407. 
suspension   of.     See  **yiroee^dimm»  for  rejatoval  or  saspenslon 
of,'*  this  title. 

as  to,  generally,  287-299. 
supreme  court,  of,  who  are,  275. 
testimonials  on  application  for  admission,   276. 
to  srive  written  instructions  to  sheriff  what  to  attach.  543. 
to  practice  in  all  courts,  277. 
trial  of.  297. 
ivlM»  mukf  be  admitted  ■• 

as  to,  276. 

in  Justices'  court,  842. 

in  police  court,  281. 
who  may  not  act  as  in  justices'  court,  96. 
witness  as,  privilegred  communications,  1881. 
ATTORNBT-GBNlBRAIi 

escheated  estates,  duties  of  as  to,  1269-1272. 

need  not  verify  pleadingrs,  446. 

power  and  duties  of,  prescribed  by  Political  and  Penal  Codes, 

262. 
usurpingr  office  or  franchise,  action  by  aer&inst  party,  808-810. 
usurpation  of  office.    See  Usurpatioa  of  Oflloe. 

duties,  as  to,  803. 
verify  pleadinfrs,  need  not.  446. 
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AUCTION 

bids  at.    See  tit.  Bids. 
execution  sale  to  be  at,  694. 
partition  sale  to  be  at,  765. 
•ales  at 

memorandum  of  auctioneer,  1973. 

of  attached  vessel  at,  824. 
AUTHENTICATION 

of  Judgment.     See  tit.  JndirnieMt. 
of  record  as  evidence.  1905. 
of  record  of  foreisrn  country,  1906. 
AUTHORITY.    See  tit  Aseat  aad  Asea^y. 
joint.    See  tit.  Jolat  Authority. 

of  attorney  and  termination  of.    See  tit.  Atto^aey  at  Law*. 
A^ITARD.    See  tit.  Arbltratloa. 

of  arbitrators,  1286. 
BAGGAGB 

sherifT  may  not  interfere  with,  on  attachment  of  vessel.  820. 
BAIL.     See  tit.  Uadertaklas  oa  AiTMt. 

acceptance  of  undertaking  by  sheriff,  492. 

action  on  bail-bond,  when  may  be  commenced,  492. 

allovraace  of 

exonerates  sheriff,  496. 

manner  of,  496. 
arrest  and  bail,  478-504. 
exonerated,  when,  491. 
by  defendant,  487. 

by  person  arrested  for  contempt,  1213,  1216. 
contempt,  in  proceeding's  for,  1215. 
charged  if  they  do  not  surrender  defendant  within  ten  days 

after  Judgment,  488-491. 
defendant  discharged  on,  486. 
delivery  of  aadertaklac 

to  plaintiff,  492. 
acceptance  or  rejection  by  plaintiff,  492. 
Justification  and  notice.     See  tit.  JaatUleatloa. 

to  sheriff,  492. 
deposit  in  lieu  of,  499. 

bail  may  be  substituted  for,  499. 

certificate  of,  499. 

defendant  discharged  on,  486. 

how  applied  or  disposed  of,  500. 

instead  of  bail,  497. 

Judgment,  to  be  applied  to  satisfy,  600. 

payment  of  into  court  by  sheriff,  498. 

reduction  of,  497. 

sheriff  to  give  defendant  certificate  of,  497. 

sheriff  to  pay  into  court,  498. 

1688 


INDEX. 
[References  are  to  sectionB.] 

BAIL 

deposit  in  lien  of  (continued). 

substltutinsr  ball  for,  499. 

when  ball  reduced,  497. 
exomemted 

by  death  or  imprisonment  of  defendant.  491. 

by  surrender  of  defendant,  488. 

when,  488. 

when  not,  489. 
failure  to  object  to,  492. 
filing  of  undertaking,  482,  492. 
force  of,  487. 
how  erlven,  487. 
how  proceeded  against,  490. 
Judgrment  against  sheriff,  proceedings  on,  602. 
Jnstllleatloa 

as  to  generally,  494. 

manner  of,  495. 

notice,  498. 
may  be  given  in  contempt  proceedings,   1215. 
motiom  to 

reduce,  508. 
affidavit,  503. 
when  granted,  504. 

vacate,  effect  on,  503. 
new  undertaking  to  be  given  If  other  ball  taken,  493. 
payment  of  money  into  court  by  sheriff  on  deposit,  498. 
proceeding  against,  489,  490. 
qualifications   of,   494,   1067. 
reduced  when,  504. 
refusal  by  plaintiff  to  accept,  492. 
rejection  of  undertaking  by  sheriff,  492. 
sheriff  liable  as,  when,  501. 

discharge  from  liability,  601. 
substituting  ball  for  deposit,  499. 
sufficiency  of  certificate  of  Judge  or  clerk  of,  495. 
sufficient  discharges  sheriff,  496. 

sureties  on  bond  may  surrender  defendant,  when,  488. 
surrender  of  defendant  by,  488. 

time  for,  and  how  accomplished,  489. 


as  to,  487. 
of  plaintiff,  482. 
when  reduced,  504. 
BAIL  BOND.     See  tits.  Goatempti  UBdertaklBs  Im  Arttmi, 
tu  coBtempt  proeeedlnga 
conditions  of,  1215. 
form  of  I  1216. 

1589 


INDX23C 
[References  aire  to  sections.] 

BAILIFF 

of  sspreme  eonrt 

appointment  of,  265. 

duties  of,  266. 

tenure  of  office,  266. 
BANK.    See  tits.  Baak  DttpiMlti  Swprsme  Court. 
action  to  recover  property  deposited  In,  348. 
corporation,  not  to  use  name  of  friendly  society,  1276. 
dissolution,  deposits  and  dividends,  1234. 
hearingrs  in.     See  tit.  Hearlnss  In  Bank, 
limit  of  actloB  asalnst 

for  deposit,  1234. 

for  dividends,  1234. 
next  of  kin,  collection  of  deposit  by,  768,  14S4. 
BANK  DBPOSIT.     See  tits.  Att«chnevt|  GarKtakncat. 

BANKING  CORPORATION 

not  to  adopt  or  use  name  of  any  friendly  association,  1276. 
BANKRUPTCY.     See  tit.  Insolvent. 

law  groverningr  insolvent  debtors,  1822. 
BATTBRY.    See  tit.  Assanlt  and  Battery. 

Jurisdiction  of  justices'  court,  115. 

limitation  of  action  for,  840. 
BESNBFICIARIES 

joinder  of,  as  plaintlif,  unnecessary,  369. 
BBNBFIT  CBRTIFICATB.     See  tit.  Life  lasorance. 
BBNBVOIiBNT  CORPORATION.     See  tit.  Life  Insurance. 

application  for  changre  of  name  of,  how  made,  1276. 
BB^UBST.     See  tits.  liesacy)  Will. 

of  debt  agrainst,  1448. 

of  money  by  will.     See  tit.  Will. 
BIAS.    See  tits.  Jud^e;  Jury  and  Jorori  Witness. 
BIBIiB,  FAMILY 

entries  in  admissible  to  provo  birth,  pediirree  and  marrlacr<>. 
1870. 
BID  AND  BIDDBR 

defaultinsr,  at  sheriff's  sale,  895,  696,  697. 

execution  sale,  at,  694. 

liability  of  sherifT,  697. 

officer  may  refuse,  696. 

probate 

court  sale,  private,  how  bids  received  at,  1549,  1650. 
sale,  how  received  at,  1549. 

refusal  to  pay,  695-697. 
BILIi  OF  COSTS*    See  tit.  Oostik 

fllins  of,  1033. 

verification  of,  1088. 
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Bllili  OF  BXCBPTION9.     See  tits.  ESxceptlonai  Trial. 

amendment,  proposing,  time  of,  650. 

if  no  amendments  are  served,  650. 

In  action  tried  before  a  referee,  650. 

notice  to  adverse  party  on  presentation  of,  650. 

procedure  and  settlement  of.  660. 

settlement  of,  how  made,  650. 

Btrlklngr  out  redundant,  etc.,  matter.  650. 
Bllilj  OF  BXCHANGB.     See  tit.  NesoUaUe  Inatminents. 

assignments,  law  as  to  does  not  affect  negotiable,  368. 

complaint  may  be  copy  of,  853. 

parties  liable  on,  may  be  sued  together,  383. 
Bllili  OF  PARTICUIiARS 

further,  obtaining,  454. 

justices'  court.  In,  complaint  may  be  copy  of,  853. 

need  not  be  pleaded,  454. 

of  claim  against  estate.     See  tit.  Claims  agalaat  Batate. 

pleaded,  need  not  be,  454. 
BILLS  AND  IfOTBS.     See  tits.  Negotiable  Inatramemtai  Promla- 

mmrf  Notes. 
BIRTH 

Bible  to  prove,  1870. 

declarations  of  decedent  relating  to,  1870. 
BLANKS 

In  papers  Issued  by  justices  of  peace  must  be  filled,  920. 

justice  must  not  Issue  process  without  filling  up.  920. 
except  subpoena,  920. 
BOARD,  PUBLIC 

exercise  of  power  by  majority,  15. 
BOARD  OF  SUPBRTISORS 

selection  of  jurors,  204. 
BOATS.    See  tit.  Ships  and  Shlpplag. 

actions  against,  818-827. 
BOND.     See   tits.    Attaehmeati   Arrest |    Conteinpt;     lajaaetloni 
OSIelal  Bond  I  Sureties  i  tJadertakteg. 

aetloa  oa 

justice's  jurisdiction  of,  112. 
limitation  of,  340. 

administrator's.     See  tit.  Bxeeator  aad  Admlalatrator. 
sale,  bond  of  purchaser  at,  1667. 
several  recoveries  may  be  had  upon,  1892. 

agent  for  absentee  in  distribution  proceedings,  of,  1692,  1695. 

appeal.    See  tit.  Appeal. 

approval  by  judge  at  chambers,  166. 

as  to  giving  an  application  for  partial  distribution,  1668. 

chambers.  Judge  may  approve  at,  166. 

city,  etc.,  need  not  give,  1068. 
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BOND  (contlniied). 
contractor,  of,  1208. 
corporation  as  surety,  1056,  1067. 
court  commissioner  may  take.  269. 

eminent  domain,  security  for  erection  of  fences,  etc.,  1351. 
executor's.     See  tit.  BzeentMr  aail  Adwulmimtrmt^fr. 
eruardian's.     See  tit.  GaardlaA. 
InJiiBctlon 

bond  on,  vacation  or  modification  of,  582. 

respectingr  waters,  vaca^ted,  bond  In  case  of,  532. 
Justices'  clerk,  of,  86. 
limitation  of  action  on,  840. 
may  be  dispensed  with,  when,  1663. 
municipalities  need  not  STlve,  1058. 
not  repaired  of 

municipalities,  1058. 

state,  county,  etc.,  1058. 
of  eoBtractor 

to  be  filed,  1208. 

who  may  maintain  action  to  recover  on,  1203. 
of  executors  and  administrators.     See  tits.  Kxeeators  and  Ad- 
mInUtratorai  Oatlis  and  Bo^da  of  BSxecntora,  etc. 

actions  may  be  brought  on  by  another  administrator.  1586. 
of  guardian.    See  tit.  Olllclal  Bond* 
of  receiver.     See  tit.  Undertaking  of  Receiver. 
of  trustee.     See  tit.  Tmsteea  of  EUitate  of  Miaslnflr  Pcreon. 
oflScer  need  not  fflve,  1058. 

partial  distribution  of  decedent's  estate,  for.  1658,  1661.  1662. 
people  of  state  not  required  to  grive  wbeo  party  to  an  action. 

1058. 
public  administrator's,   1727. 
qualifications  of  sureties,  1057. 
requisites  of.   grenerally,   10&7. 

several  actions  on.  costs  and  disbursements  in  case  of,  102S. 
several  recoveries  may  be  had  upon,  1392. 
state  or  municipalities  need  not  erlve.  1058. 
vacation  or  modification  of  injunction,  on,  582. 

BOOKS 

as  evidence,  1936. 

containing:  published  deolslons,  admissible.  1902. 
entries  in  offloial  as  evidence,  1930. 
historical,  may  be  read  as  evidence,  194$. 
inspection  may  be  ordered  and  copy  sriven,  1000* 
Judgtnent-book  to  be  kept,  068. 
law,  presumed  correct,  1900,  19M. 
official,  entries  in,  evidence.  1980. 

isa2 


INDEX. 
[ReferenceB  ar«  to  seotlons.) 

BOOKS  (continued). 

presamptloH 

as  to  books  purporting  to  contain  reports  of  decision^,  1063. 
of  correctness,  1968. 
published  hj  authority,  196ft. 

science  or  art,  books  of,  prima  facie  eridetiee,  1983. 

statutes  of  a  sister  state,  etc.,  may  be  read  as  evidence,  1903. 
BOOKS,  PAPBRS,  S3TC. 

transfer  of,  65. 

in  superior  court,  79. 
BOUNDARY 

adverse  possession,  325. 

arbitration,  1281. 

changre  of,  succession  of  Justices  of  peace,  107. 

common   reputation   as  to  a  fact,  evidence  of^    when   admis- 
sible.  1870. 

conflictinfiT,  which  prevail.  2077. 

description  in  deeds,  2077. 

determination  of,  to  lands,  2077. 

evidence  as  to,  1870. 

hi£rhway  as,  2077. 

lake  as,  2077. 

map,  reference  to  ascertain,  2077. 

monuments,  as  to,  2077. 

navlgrable  waters  as,  2077. 

non-navi£rable  streams  as,  2077. 

road  as,   2077. 

rules  for  determinlngr.  2077. 

tide-waters  as,  2077. 
BRBACH  OF  PBACB 

contempt,  when,  1209. 

jurisdiction  in  cases  of,  115. 
BRBACH  OF  PROKISB 

to  marry,  trial  of  action  for,  sitting  of  court  to  he  private.  125. 
BRINGING  IN  PARTIES 

order  made,  when,  889. 
BUILDING  AND  LOAN  ASSOCIATION 

exemption  of  shares  of  stock,  990. 
BUILDING  CONTRACT.     See  tit.  Btechamlc*'  Ll«s. 
BUILDINGS.     See  tit.    PnbUc  BvUdlnffs. 

mechanics'  lien.     See  tit.     Meekanica'  Ll«s. 
BURDBN  OF  PROOF.     See  tit.     BvMeMe. 

who  has,  1981,  1982. 
BURIAL-GROUND 

presumption  of  dedication  of,  1968. 
CALABUTY 

papers  destroyed  by,  fllingr  nunc  pro  tunc,  1046a. 
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CAIiBNDAR 

causes  must  remain  on,  till  when,  693. 

elerk 

must   enter  causes   on,   698. 

to  enter  causes  on,  to  remain  until  disposed  of,  693. 

dropping:  causes  from.  693. 

erenerally,  698. 

restoring  causes  dropped  from,  698. 
CALLS  IN  DBBD.     See  tit.' Deed. 

map.     See  tits.  Boaadaryi  Map. 
CANAL.    See  tits.  Irrlsatlo»s  Meehaaica'  Ltea. 
CANCELATION.     See  tit.  Mortvase. 
CAPACITY  TO  SUB 

want  of.  a  grround  of  demurrer,  430. 
CAPITAL  STOCK.     See  tit.  Corporatloa, 
CARRIBR 

vessel,  liability  of,  on  contract  to  carry,  813. 
CASB,  AGRBBD 

controversy  without  action,  1188-1140. 
CASB,  LAW  OF  THB 

generally,  63. 

CATTLB-OUARD8 

eminent  domain,  1248,  1261,  1267. 
CAUSE  OF  ACTION.     See  tits.  Aetlon)  Cemplalat. 

complaint  not  stating:  facts  sufficient  to  constitute,  objection 

not  waived  by  not  demurring:,  434. 
Joinder  of.     See  tit.  Joinder  of  Causes. 

as   to,    427. 
misjoinder,  demurrer  for,  430. 
place  of  trial,  may  determine,  392. 
summons,  must  contain  statement  of.  407. 
CEMETERY 

presumption  of  dedication  of  land  for,  19€8. 
CERTIFICATE 

acknowledg:ment,  of,  1948. 

appeal,  certificate  to  transcript  on,  968. 

attorney's  admission  and  license,  of,  277,  278. 

clerk's,  of  Jtirors  drawn,  219. 

deposit,  of,  instead  of  bail,  497. 

evtdenee 

as,  generally,  1900-1907. 

bible,  family,  is  of  pedig:ree.    See  tit.  BtMe»  lOanUly. 

eertlllcate  of 

copy  document,  for,  grenerally,  1919,  1928-1924. 
eopy  Judicial  record,  of 

foreig:n  country,  for,  1906,  1907. 
this  state  or  United  States,  for,  1906. 
written  law  or  public  writing:  of  any  country,  for,  1901. 
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CERTIFICATE   (continued). 
ezeentloB 

personal  property 

capable  of  manual  delivery,  certificate  of  sale  of.  699. 
not  capable  of  manual  delivery,  certificate  of  sale  of,  699. 
real  property,  certificate  of  sale  of,  700. 
sale,  of,  699,  1906,  1906. 
location,  of 

as  evidence  of  ownership  of  land,  1925. 
primary  evidence  of  ownership  of  land,  1926. 
of  justices'  courts,  92. 

phonogrraphic  reporter's  competency  of,  270. 
proof  of  will,  of,  1317,  1818. 
parelMae,  of 

as  evidence  of  ownership  of  land,  1926. 
primary  evidence  of  ownership  of  land,  1926. 
recordingr  officer,  of,  is  prima  facie  evidence,  1833. 
redemption,  of,  708. 
service  of  summons,  of,  416. 
transcript  on  appeal,  certificate  to,  963. 
writing-,  certificate  to,  form  ot,  and  how  executed,  1928. 
CBRTIFICATB  OF  RBCEIVBR.     See  tit.  Reeolvcr. 
CERTIFICATE  OF  SALE.     See  tits.  Salei  ShertlPa  Sale. 
CERTIFICATION.     See  tit.  Traaserlpt. 
CERTIFIED  COPT. 

custodian  of  public  writing  bound  to  GTive,  1893. 
Judicial  record,  1907. 

of  foreign  country,  1906,  1907. 
of  this  state  or  United  States.  1906. 
CERTIORARI.    See  tit.  Review. 
defined,  1067. 
generally»  1067-1077. 
superior  court  or  Judge  may  issue,  76. 


Justice  may  not  grant  at  chambers,   165.. 
may  issue,  61,  64. 
CESTUI  HVK  TRUST.     See  tit.  Tmst. 
Joinder  of  as  plaintiff,  when  not  necessary,  369. 
need  not  be  Joined  as  plaintiff,  369. 
CHAIXENGB  TO  JURORS.     See  tits.  Jarorsi  Jury  Trial. 
cause  for,  and  trial  of,  608. 
grounds  of,  602. 

challenge,  how  tried,  603. 
consangrulnity  or  affinity,  608. 
existence  of  a  state  of  mtnd,  602. 
having  qualified  opinion,  602. 
having  served  as  a  Juror,  602. 
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CHAL.LENGB  TO  JURORS 
vrovads  of  (continued). 

interest  on  the  part  of  the  Juror,  602. 

relation  of  guardian  and  ward,  692. 

want  of  any  qualification,  €02. 
Justices'  courts,  in,  885. 

number  of  challengres  each  party  entitled  to,  6f  1. 
peremptory,  601. 
CHAHBBRS 
power  at 

aB  to  generally,  176,  1S05. 

Justices  of  supreme  court,  166. 

probate  Judgre,   176,   1305. 

superior  Judgre.  166.  176. 

supreme  court  Judgre,  166. 
provision  of  for  Judges.  144. 
writs 

and  processes  necessary  may  be  issued  at,  166. 

of  review  may  issue  and  be  heard  at,  1108. 

which  may  issue  at,  1108. 
CHAN CB2RY.    See  tit.  OMVta  of  Bqirtty. 
CHANGB  OF  BfAJflL     See  tit  Jimmm, 
appllcatloMi  for 

how  made,  1276. 

of  benevolent  corporation,  1276. 

of  literary  corporation,  1876. 

of  scientific  corporation,  1276. 

petition  must  specify  place  of  birth  and  residence,  1276. 

petition  must  be  slgrned  by  majority  of  directors  or  trustees 
of  what  corporation.  1276. 
county  clerk,  return  by,  1279. 
hearing  of  application  and  remonstrance,  1278. 
Jurisdiction  of  court  on,  1276. 
order  to  show  eanse 

proof  to  satisfaction  of  court,  1277. 

publication  of,  1277. 
parties,  of,  885. 
publication  of  petition  for,  1277. 

copy   of  order  to  show  cause  must  be  published  for  four 
sucoeasive  weeks,  1277. 

proof  must  be  made  to  satisfaction  of  court,  1277. 
remonstrance,  hearing  of,  1278. 
return  of  county  clerk,  1279. 
CHANGB  OF  PLACB  OF  TRIAI.. 

affidavit  of  grrounds.     See  tit.  AAdavlt. 
as  to,  grenerally,  897,   898. 
in  certain  cases,  897. 

mandamus  to  compel.    See  tit.  MaBdamu. 
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CHAPTERS,  TITLBSy  BTC. 

when  to  be  used  in  construing  oo4e,  4. 
OHARACTBR.     See  tits.  BTl4eBee|  WltsieM. 

of  witness  or  party,  evidence  of,  2068. 
CHARGB  TO  JURY.     See  tit.  Instrnetlon. 

further  Instructions  to,  how  ffiven,  614. 

grenerally,  608. 
CHARTS 

as  evidence.  1986. 
CHATTBIi  HORTGAOB 

appeal  from  order  of  foreclosinir,  undertaklns  on,  948. 
CHBCK.     See  tits.  Ace«aBt|  Paymeftt. 

limitation  in  action  on  forgred  or  raised.  340« 
CHIBP  JUSTICB  OF  StJPRBMB  COURT.    See  tit.  SnpMOM  Court 
JmUces. 

apportioning  business,  44. 

election  and  term,  40. 

In  case  of  absence,  who  is,  46. 

may  convene  court,  46. 
CHILD  AND  CHIItDRBN.     See  tits.  Infantn)  MIbom. 

father  may  sue  for 
death   of,   876. 
Injury  to,  876. 
seduction  of,  876. 

STuardlan  may  appear  for  and  defend  for,  372,  378. 

representative  may  sue  for  death  of  by  wrongrful  act,  377. 
CHOSB8  IN  ACTION 

assignment  of  not  to  prejudice  defendant,  368. 

of  decedent,  how  sold,   1624. 
CIRCUHSTANTIAli  BVIDBNCB.     See  tit.  Bvld^ure. 
CITATION 

adoUaistnitor,  to 

on  revocation  of  letters,  1884,  1886. 

show  cause  why  further  security  should  not  be  riven,  1398, 
1402. 

attachment  for  not  obeying,  1627. 

attorney,  to  answer  accusation,  292. 

election  contest,  to  respondent,  1119. 


to,  to  render  account,  1623-1625,  1628. 

legatees,  etc.,  to,  on  contest  of  will  after  probate,  1328. 
flrarnlshee,  to,  546. 
generally,  1707-1711. 
heirs  resident  in  county,  to,  1804. 
how  directed,  1707. 
how   issued,   1708. 
how  served,  1709. 
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CITATION  (continued). 

in  proceedinfiTB  for  disbarment,  392. 

of  administrator  to  account,  162S. 

on  deflciehcy  of  bond  of  administrator,  1394. 


intrusted  with  decedent's  estate  to  account,  to,  1461. 
suspected  of  embezzling:  decedent's  estate,  to,  1469,  1460. 
personal  notice 
griven  by,  1710. 

required,  no  other  provided,  1708. 
petition  for  to  render  final  or  other  account  by  administrator, 

etc.,  1628. 
probate,  in,  ho^r 

directed  and  what  to  contain,  1707. 
issued  and  served,  1708,  1709,  1711. 
•ervlee 

of  summons  on,  411. 

on  abscondlngr  administrator,  etc.,  1898,   1489. 
sureties  on  administrator's  bond,  to,  1894. 
application 

for  new,  1898-1402. 
for  release,  1403. 
time  for  service,  1711. 
to  account  on  application,  1626. 
to  be  served  five  days  before  return,  1711. 
to  executor  to  show  cause  air&lnst  application  for  additional 

bond,  1898. 
what  to  contain,  1707. 
CITIZBN 

balllfts  and  secretaries  of  supreme  court  shall  be,  26 S. 
Justice  of  peace  shall  be,  159. 
CITY.     See  tit.  Mvnielpal  Gorporatlon. 
adjnstlnff  tndebtednem,  etc.,  off 
petition  for,  1822c. 
answer  to,  1822d. 

demurrer  to  and  who  may  file,  1822d. 
how  amount  determined,  1822e,  1822f. 
judgment  in,  provision  as  to,  1822f. 
who  may  answer  or  demur,  1822d. 
security,  need  not  ffive,  1058. 
service  of  summons  on.  411. 
CIVIL  ACTION.     See  tit.  Action. 
action  in  particular  cases,  726-827. 
"action"  Includes  a  special  proceedin^rB,  863. 
alias  summons,  when,  and  time  of  Issuingr.  408. 
appeal  in.     See  tit.  Appeal. 
as   to,   grenerally,   936-980. 
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[ReiCerences  are  to  sections.] 

CrVIIi  ACTION  (continued), 
arbitration  of,  1281. 
arises  from  obligation  or  injury.  26. 
commenoed,  how,  260,  406. 

commencement  of  actions,  how  commenced,  406. 
eminent  domain,  Join  In  er  actions  In,  1196. 
indorsement  of  complain t,  406. 
execution  of  Judgment  in.    See  tits.  ESxecutloni  Jadffment. 

as  to,  srenerally,  681-721. 
form  of  as  to,  807-309. 

how  commenced.    See  tit.  CommeneeuieBt  of  Aetl***. 
Jurisdiction  of  action  acquired,  when.     See  tit.  Jurisdiction. 

from  time  of  service  of  summons,  etc.,  416. 
liens,  Joining:  actions  on,  1195. 
manner  of  commencing*,  405-416. 
miscellaneous  provisions,  as   to,   989-1059. 

notice    of    pendency    of    action    affecting    title,    etc.,    to    real 
property,  409. 
summons.     See  tit.  Svminons. 
botr  served 

as  to  grenerally,  411. 
publication  of,  412. 
manner  of  publication.     See  tit.  Pnbllcatlon. 
who  may  serve,  410. 
parties  to.     See  tit.  Parties. 
as  to.  367-390. 
how  designated,  308. 
place  of  trial  of,  392-400. 
pleadings  in.     See  tit.  Pleadlnffs. 

as  to,  generally,  420-476. 
police  courts,  in,  929. 
prooeedlass 

in  Justice  courts.     See  tit.  Jnstlcen*  Courtii. 

as  to.  generally,  832-926. 
in  police  courts.     See  tit.  Police  Courts. 

as  to,  generally,  929-938. 
where  several  defendants  and  only  part  served,  414. 
prosecuted,  by  whom,  30. 
provisional  remedies  in.     See  tit.  Provlalonal  Remedies. 

as  to,  generally,  478-674. 
special  issues  not  made  by  pleadings.     See  tit.  Pleadlnsii. 
how  tried,  309. 

how  issued,  directed,  and  what  to  contain,  407. 
may  be  issued,  when  and  how,  406. 
time  of  commencement  of,  312. 
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CIVIL.  ACTION 

time  off  Gonunenceinent  off   (continued), 
for  the  recovery  of  real  property,  815. 

action  cannot  be  brou^rht  by  grantee  from  state,  316. 
■drerae  pmmm^umUnk 

under  claim  of  title  not  written,  what  constitutes,  325. 
under   written    Instrument   or   judgment,    what   consti- 
tutee,  323. 
disabilities  excluded  from  time  to  comnience  action,  328. 
entry  on  real  estate,  320,  322. 

occupation  under  judgment  deemed  adverse,  when,  323. 
possession  presumed,  when,  321. 
occvpatlon 

deemed  under  lesal  title,  unless  adverse,  331. 
under  written  instrument,  when  deemed  adverse,  322. 
premises  actually  occupied  under  claim   of  title,  deemed 

to  be  held  adversely,  324. 
real  property,  when,  318. 

such  seizin  necessary  in  action  or  defenses  arising  out 
of  title  to,  or  rents,  319. 
relation    of    landlord    and    tenant,    as    afTectins    adverse 

possession,  326. 
right  of  possession  not  affected  by  descent,  327. 
seizin    within    five   years   necessary   in   action   to    recover 
when    action    by   people,    etc.,    to   be   brought    within 
Ave  years,  318. 
when  the  people  will  not  sue,  316. 
other  than  for  the  recovery  of  real  property,  335-389. 

acknowledcrment  of  debt  to  take  out  of  statute  must  be 

in    writiner,    360. 
defendant  out  of  state,  time  of  commencing:,  351. 
disability  must  exist  when  rlgrht  accrued,  357. 
exceptions  as  to  persons  under  disabilities,  352. 
existing:  causes  of  ^actions  not  affected,  362. 
in  suits  by  aliens,  time  of  war  to  be  deducted.  354. 
limitation  prescribed,  335. 
as  to  perloda  off 
Ave  years,  336. 
four  years,  337. 
three  years,  338. 
two  years,  339. 
one  year,  340. 
six  months,  341. 

action  agrainst  county  on  rejected  claims,  842. 
actloMi 

by   people  subject  to   the  limitations   prescribed   for, 
345. 
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Civn.  ACTION 

other  thmn  for  tbe  recovery  of  real  propertr  (continued). 

for  relief  not  otherwise  provided  for  has  been  brovgrht 

within  four  years,  3iS. 
on   mutual   account  accrues   from   time  of   last   item 

approved,  344. 
to  redeem  from  mortipfwe 

without  account  of  rents  and  proflta,  846. 
where  some  of  mortgraffces  not  entitled  to  redeem. 
347. 
of  laws  of  another  state,  effect  of,  361. 
where  moneys  deposited  In  bank,  348. 
proTlalOBS 

not  applicable  agrainst  directors,  3&9. 
where  action  is  stayed  by  injunction,  8£6. 
where  judgrment  has  been  reversed,  365. 
where  person  entitled  dies  before  limitation  expiree*  3^3. 
time  for  commenclngr  actions  under  local  improvement  act, 
349. 
when  action  is  commenced,  349. 
when  two  or  more  disabilities  exist,  35$. 
trial  and  Judgment  in.     See  tits.  Jadsmeat)  Trial. 
as  to,  generally,  577-680 H< 
CLAIM.    See  tits.  Claim  agalaat  Bla«atie)  Ifoelmalea'  Uea. 
adverse.     See  tit.  Ad^emo  datai. 

as  to,  738-761. 
as  presented  to  administrator,    fiee  tit.  Clalam  luratoiat  HaAai^s* 
preferred,   for  wages  are,   826,   1204-1207. 
presentation  of.     See  tit.  Claims  agalast  Biitates* 
as  to,  1540. 
CLAIM  AND  DESLIVBRir.     See  tit.  Claim  aad  Releaae. 
affidavit  on,  511. 

misstating  values  does  not  bind  sheriff,  473. 
requisites  of,  611. 
when  and  where  Aled,  520. 
agent,  service  of  order  on,  512. 

taking  property  from,  612. 
alternative  Judgment,  667. 
answer,  claim  to  be  made  before,  609. 
arrest  in  action  for,  479. 
claim  of  property  by  third  person,  619. 
concealed  property,  how  taken,  617. 
costs  of  course  allowed,  when,  1032. 

when  recovery  less  than  three  hundred  dollars,  1026. 
defendant  entitled  to  redelivery,  when,  614. 
delivery 

to   defendant,  616. 
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[References  are  to  aectlonft.] 

CLAIM  AND  DELIVERY 
dellTery  (continued). 

to  plaintiff,  514.  515. 

when  may  be  claimed,  509. 
exception  to  sureties  and  proceedings  thereon,  613. 
In  Justices'  courts,  870. 
Judgrment  in   the  alternative,  667. 
Justices'  courts,  in,  870. 

where  to  be  brought,  8S2. 
Justification  of  defendant's  sureties.  516. 
limitation  of  action  of,  516. 
notice 

and  affidavit,  when  and  where  to  be  filed.  520. 

when  and  where  filed,  620. 
property,  how  kept  by  sheriff,  518. 
qualification  of  sureties,  616. 
redelivery 

undertaking  of  defendant,  614. 

when  defendant  entitled  to,  514. 
requisition  of  sheriff  to  take  and  deliver  the  property.  511. 
security  by  plaintiff  and  proceedings  in  serving  order,  512. 
service  of  order  on  defendant,  612. 
sberllPs 

fees  of,  delivery  on  receiving,  618. 

liability  for  defendant's  sureties,  616. 
sureties,  justification  of,  515. 
third  person,  datan  of  property  by 

affidavit  on,   519. 

as  to,  519. 

undertaking  of  plaintiff,  512. 
time  when  delivery  may  be  demanded.  609. 
title,  effect  of  judgment  on,  1908. 
nndertafcing  on 

exceptions  to  sureties.  513. 

justification  of  sureties,  515. 

of  defendant,  514. 
Justification  of  sureties,  515. 

of  plaintiff,  512. 

and  proceedings  In  serving  the  order,  512. 

exception  to  sureties,  513. 

where  third  person  claims  property,  619. 

qualification  of  sureties,  616. 

when  and  where  filed,  520. 
verdict  in 

assessment  of  damages,  626. 

requisites  of,  626. 
when  personal  property  may  be  claimed,  509. 
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[References  are  to  secttons.] 

CLAIM  AND  RBLBA8B.    See  tit.  Caatat  «»«  DeHvery. 

approval  and  disapproval  of  bond,  712. 

exceptions  to  sureties,  how  made,  711H* 

flllngr  and  service  of  undertaking.   711. 

justlflcation  of  sureties,  712. 

new  undertaking,  when  to  be  erlven,  712 H* 
Justlfioatlon  o^  sureties  on,  71 2H. 

of  property  held  under  execution,  710[a]. 

mmM&rtmkinm  om 
as  to,  710  [al. 
by  party  clalmlnfr  property,  710%. 

when  undertakiner  becomes  effectual,  718%. 
CliAIM  OF  PROPBRTT 

In  attachment,   648. 

in   execution,    689. 

In  replevin,  619. 
CliAIMS  AGAINST  IBSTATIS.     See  tits.  Bstates  •€  Deeedeata. 

■ettOB   OB 

after  rejection,  1498,  1600. 

pending  at  decease,  1602. 
additional  notice,  1490. 
affidavit,  when  required,  1694. 
allowance  and  rejection  of  claims.    See  ^elalm/'  this  title. 

as  to,  generally,  1496. 

claimants  Incompetent  witnesses,  1880. 

In  part,  effect  of,  1608. 

lost  claims,  1497. 

not  truly  stating  value,  officer  not  bound  by,  478. 

of  claim  In  part,  effect,  1608. 

proof  or  copies  to  be  filed,  1497. 

secured  by  liens,  may  be  described,  1497. 

to  be  flYemifter  allowance,  1497. 

when  executor,  etc.,  personally  liable,  1649. 
answer,  claim  must  be  made  before,  509. 
bar   of   statute   of  limitations.     See   **mtmtut^  <>f  llmlt«<lons,** 

this  title, 
barred  by,  of  statute  of  limitations,  1499. 

when  and  whom  Judge  may  exempt,  1499. 
claim.     See  <^llowance  and  rejectioo  of  claim/'  this  title. 

allowed,  when,  1494. 

contingent  claims.     See  ''coiitlngeni  clalmn,*'  this  title, 
order  for  payment.   1648. 
claim 

must  be  presented  before  suit,  1500. 

of  executors,  etc.,  against  estate,  1610. 

superior  Judge  may  present,   1495. 

to  be  sworn  to,  1494. 

to  bear  interest  same  as  Judgment,  1494. 
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INDESC 
tRef«rence8  asre  to  sections.  1 

CLAIMS  AGAINST  GSTATB  (eontinued). 

claims  in  actions  pending  at  time  of  dfe<e«as«^  1509. 

concealed  property,  517. 

contingent  claims,  order  for  paynient,  1649. 

copy  and  proof  of  notice,  to  be  (tied  and  order  raads»  14n. 

costs,  personal  liability  of  exeetrtoi^s  for,  1022,  ItiOS: 

contribution,  heir,  devisee,  etc.,  not  Iflabte  ^or  after  order  for 

payment,  1660. 
decree,  showing  notice  to  creditors  has  beew  gtveiH  !'##<• 
deposit  with  treasurer,  when,  1514. 
disputed 

order  for  payment,    164S. 
paying  into  court,  1648. 
document  lost,  1497. 
examination  of  claimant,   1499. 
execution  for,  1605,  1649. 
executor,  etc.,  by,  1610. 

paying  less  than  value,  1617. 
filing  of.   1497. 
foreclosure    suit    may    be    maintained    beft>r&    preeenimrnt 

of,  1600. 
founded  on  instrument,  copy  tbereof  to  be  ftled,  1#97. 
indorsing  allowance  or  veteettt)n»  1494. 
Interest 

as  to,   1494. 

debt  bearing  may  be  paid  whether  preeetiteA  or  net.  1313. 
Judgment  on 

against  creditor.  1505. 
against  executor,  etc.,   1604. 
creditor  may  redeem,  160B. 
not  a  lien  where  death  after  verdict,  150^. 
must  be  presented,  1506.  '   ^    * 

liability  of  executor,  etc.,  perbomil  after  order  for  pnynent, 

1649. 
liens,  etc.,  1497. 
limitation,  1499. 

does  not  run  during  vacancy  in  administration,  1301.  ]Sn4. 
lost  documents,  1497. 
mortgage  under,  1600. 
notice  to  creditors 
as  to.  1490,  1492. 
failure  to  give.  1511,  1650. 
proof  of,   1492. 
of  Judgment  against  executor,  1604. 
omitted  from  order  for  payment,  barred,  1660. 
payment  of,  1643-1653. 
order  for.   1647,  1648. 
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CLAIMS  AGAINST  BSTATB 
ihqnrted  (cM>ntlnu9d)» 
pending*  «^on  ob,  1603. 
Pfcatatloa  af 

as  to  necessity  tor,  1498. 

by  probate  Judge,  1496. 
reference  of,  1607. 
rejeetloa  of 

as  to,  1496. 

action  on  must  be  brought  within  three  months.  149^. 
sale  of  real  estate,  presentation  on,  1540. 
statement  of,  to  be  rendered,  1512,  1622.     • 
writings,  copies  of  to  be  filed,  1497. 
execution  not  to  Issue  after  death,  1506. 
If  one  is  levied  property  may  be  sold,  1605. 


neglecting  to  give  notice  to  creditors,  to  be  removed,  1511. 

to  return  statement  of  claims,  1512. 
interest,  as  to,  1494. 
Judgment,   on,  667. 

Justices'  courts,  869.  * 

liability  of  executors,  etc.,  for  costs,  1509. 
limitations,  statute  of,  applicable  to,  338. 

manner  of  closing  estate  when  claims  are  unpaid  and  payee 
cannot  be  found,  1514. 

deposit  In  state  treasury,  1514. 

when  amount  of  claim  escheats  to  state,  1614. 
may  refer  doubtful  claims,  1607. 

effect  of  referee's  allowance  or  rejection,  150T. 

trial  by  referee,  how  confirmed  and  its  effect,  1508. 
must  be  presented  before  suit,  1500. 
not  due,  discount,  1648. 
not   included   in   order  for  payment   of   debts,   how   disposed 

of.  1650. 
notary's  certificate  as  evidence  of  allowance  or  rejection,  1496. 
■otiee 

additional  notice,  1490. 

copy  of  and  proof  of  to  be  filed  and  order  made,  1492. 

decree  showing  giving  of,  1492. 

failure  to  give,  liability  of  executor,  1650. 

form  of,  1490. 

notice  to  creditors.  1 490. 

publication  of  and  posting.  1490. 

removal  or  resignation,  notice  by  succossor,  1490. 

revoking  of  letters  for  failure  tu  give,  1511. 

time  expressed  in,   1491. 

time  to  present  where  claimant  bad  no,  1488. 
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[References  are  to  sections.] 

CLAIMS  AGAINST  ESTATE  (continned). 

order  to  be  made  on  filingr  copy  and  proof  of  notice,  1492. 
partnership.    See  tits.  Partnerablpi  SurvflvlMs  Partner. 

payment  before  due.  1648. 
presentation  of,  1540. 

by  superior  Judg'e,  proceedlners  on.  1496. 


claim  by  third  person,  619. 

sheriff  to  keep,  how,  518. 
provision  for  disputed  and  contingent,  1648. 
purchase  of  by  executor  prohibited,  1617. 
redelivery  to  defendant,  514. 
reference  of 

as  to,  1507. 

confirmation  of  referee's  report,  1607. 

costs  on,  1509. 

effect  of  referee's  report,  1507. 

entering:  minute  of  order,  1507. 

Judg^ment  on  referee's  report,  1507. 

trial  by  referee,  1507. 
rejected  claims  to  be  sued  for  within  three  montlis,  1498. 
rejection 

of  claim,  1496. 

must  be  sued  within  three  months,  1498. 
proceedingrs  on,   1496. 
what  equivalent  to,  1496. 
requisition  to  sheriff  to  take  property,  611. 
secured  by  lien,  descrlbiner  Hen,  1497. 
statute  of  limitations 

as  to,  1499. 

when  and  whom  Judgre  may  examine,  1499. 
superior  Judge  may  present  claim  and  action  thereon,  1495. 
sureties 

exception  to,  518. 

Justification  of  defendants,  515. 

qualification,  616. 

responsibility  on  undertaking,  612,  614. 
time 

expressed  in  the  notice,  1491. 

effect  of  vacancy  in  administration,  1501. 

for  presentlBK 

as  to,   1491,   1493,   1496. 

when  claimant  had  no  notice,  1496. 

uf  limitatiun,  1499,  1601. 

of  preaentatloB 

Within  which  claim  against  estate  must  be  presented.  1493. 
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[ReferenceB  are  to  Motions.] 

CLAIMS   AGAINST  ESTATE    (continued). 
trial,  elfeet  of 

jMgrment  on,   1908. 

nndertakiner  on,  512. 
undertaking:  for  plaintiff,  512. 

value  not  truly  stated  in  affidavit  does  not  bind  officer,  473. 
verdict  on,  627. 

vouchers  may  be  required.   1494. 
wagres   preferred,   1205. 

what  Judgrment  is  not  a  lien  on  real  property  of  estate,  1506. 
when  and  whom  judge  may  examine,  1499. 
when  Judgment  not  lien  on  real  property  of  estate,  1506. 
^rtthdrawal  of 

of  origrinal  voucher,  1497. 
CLBRGTMAN.     See  tits.  Prlvllesed  CowmaiUeatlon;  IVltaoas. 

cannot  be  examined  as  witness,  when,  1881. 
CLERK.     See  tit  Coanty  Clerk. 
affidavits,  may  take,   2012,   201S. 
appraiser,  no  clerk  or  deputy  to  be,  1444. 
calendar,  to  make  up,  593. 

certificate  of,  to  affidavit  taken  before  Judgro  out  of  state,  2015. 
certified  list  of  jurors  to  be  filed  with,  208. 
county  clerk.     See  tit.  County  Cleric. 
docket,  judgrment,  to  keep,  668,  671-673. 
doty  of 

in  contested  elections,  1118. 

on  confession  of  judgrment,  1134. 

to  keep  judgrment-book,  668,  671-678. 
grenerally,  262. 
In  probate  matters 

petition  for  letters  filed  with,  1371. 

to  enter  claims  on  regrlster,  1497. 

to  file  and  record  certificate  of  proof,  1318. 

to  Issue 

citation,  1384. 
letters,    1412. 

to  post  notices,  1373. 

to  record  letters,  etc.,  1887. 

to  set  petition  for  hearing:,  1373. 

to  bIkb 

and  seal  letters,  1856. 
citation,  1707. 

when  to  issue  subpoenas  and  citations,  1707,  1708. 
judg:ment,  to  enter,  664. 
judg:ment-book,  to  keep,  668. 
Judgment-docket,   to  keep,   671-673. 
judgment-roll,  to  make  up,  670. 
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CLBRK   (continued). 

Justices'.     See  tit.  Juntlcea'  Clerk. 

as  to.  86-97,  lOSH. 
mandate,  what  to  transmit  on  verdict  on,  1093. 
must  enter  causes  on  calendar,  S98. 
must  include  interest  and  costs  In  Ju^sment,  1035. 
must  indorse  on  complaint,  what,  406. 
notice  to  on  appeal,  953a. 
must  keep  reerister  of  actions,  1052. 
of  Justices'  court,  86-87. 
of  superior  court,  must  enter  cases  on  the  r«ilendar  in  remain 

until  disposed  of,  693. 
partition 

sale,  duty  of,  on  investment,  791. 

sales,  to  invest  prooeeAa  of,  789. 

to  attest  decree  In,  1684. 
regrister  of  actions,  to  keep,  106S. 
roll  of  attorneys,  to  keep,  280. 
seal  of  court  shall  be  kept  by,  I52. 
supreme  court,  of,  262. 
testimony,  to  take  down,  when,  1051. 
to  return  writ  of  review  with  transcrii^t,  10 TO. 
to  take  testimony,  when,  lOil. 
to  transmit  record  on  appeal,  958c. 
CLOSBD  DOORS 

trials  with,  when,  126. 
CLOUD  ON  TITLE.     See  tit.  <ittl0ti»«  TMle. 

parties  in  action  to  remove,  381. 
CODB  OF  CrVIL  PROCBDURB. 
action  pendingr,  how  affects,  8. 
ameiidinemt  of 

as  to  proper  method  of,  19. 

amendment  of  1901,  6. 

proper  method  of,  19. 
cited,  etc.,   how,    19. 
construction  of.     See  tit.  Construction. 

as  to,  4,  6. 

derogration  of  common  law,  statutes  In,  4. 

liberal,    4. 

of  previous  laws,  where  same  as.  5. 

words  and  phrases,  16. 
continuation  of  statutes  and  common  law,  6. 
division  of 

as  to,   1. 

into  four  parts,  1. 
effect  of 

g-enerally,  2,  3. 

in  effect,  January  1,  1873,  2. 
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CODE  OF  CIYIIi  PBOCEDURJS  (oostlnued). 
Interpretation  clause,  X7. 

is  continuation  of  statutes  and  common  law,  5. 
limitations,  statute  of,  effect  on,  9. 

no  statute  continued  in  force  because  consistent  wltb.  9. 
not  retroactive,  8. 
office,  repeal  of  by,  7. 
parts  of,  divided  into  four,  1. 

penal,  provides  for  prosecution  of  criminal  actions,  31. 
pendingr  actions  not  affected  by,  8. 
private   statutes   not   repealed   by,    IS. 
repeal  by  does  not 

affect  existiner  rights,  18. 

revive  former  laws,  18. 
repealing  effect  of,  18. 
retroactive  effect  of,  8. 
rights 

existingr  or  accrued,  not  affected  by,  8,  18. 

not  affected  by,  8,   18. 
mtmtmteu 

not  continued  in  force  because  consistent  with,  9. 

not  expressly  continued  in  force  by,  repealed  by,  18. 

repealed  by,  18. 
takes  effect,  when,  2. 
tenure  of  office  not  affected-  by*  6. 
when  takes  effect,   2. 
C0*DB:FEINDANT.     See  tit.  Defendant. 
CODBS8.     See  tit.  Code  of  Gtvll  Procednre. 
construction   of,  grenerally,   4. 
when  takes  effect,  8. 
dODICIL.     See  tit.  Wills. 

••will"  Includes,  17. 
COMMISSION  TO  TAKB3  TBSTIMONY.     Hee  tit.  DepoolttonN. 
within   state.   2081,  2081-2088. 
without  state,  2024-2028. 
COMMIS8IOHHUR.     See  tit.  Court  Commissioner, 
lindlnvs  of 

force  and  effect  of,   664. 

Judgment  on,  664. 
foreclosure,  suits  for,  commissioners  in,  726. 
insurance.     See  tit.   Insurance  CommissloaMN 
may  take  affidavits  in  another  state,  2013. 
to  sell  in  mortffagre  foreclosure,  726. 
to  take  deposition.     See  tit.  Depositions. 

subpoena  requiring:  attendance  before  court,  punishment  for 
nefflect,  1986. 
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COMMISSIONS    OF    BXBGVTOR    AHD    ADMINISTRATOR.      See 
tit.  Bxeentar  «m€  AdflRlMlJrtratMr. 

executor's  and  administrator's,  1618. 

of  public  administrator.     Bee  tiL  Public  AAHilBlNtr«<or. 
COMMITTBB.      See    tit.    Gaardlan    of    IniiaBe    and    Iiieoiii|»eteBt 

PersoBs. 
COMMON  I.AW 
eode 

continuation  of,  5. 

not  to  be  construed  as  in  derogratlon  of,  12. 
rule  of  construction.     See  tit.  Conntmctloii. 
statutes  in  derosratlon  of,  construction  of,  4. 
COMMUNITY  PROPERTY 

disposition  of  on  owner's  death  In  certain  cases,  1723. 
inventory  of  decedent's  estate  to  show  what  is,  1445. 
COMPENSATION.     See  tit.  Salary. 

agrent  of  absentee,  in  distribution  proceedlngrs,  of,  1692. 
appraisers  of  decedent's  estate,  of,  1445. 
attorneys',   of,   1021. 

commissioners',  at  foreclosure  sale,  of,  729. 
elisor's,  for  summoning-  Jurors,  of,   228. 
executor  and  administrator's,  1616. 
guardian's,  1776. 

of  administrator.     See  tit.   ComBiliMiion  of  Exeeutor  ana   Ad- 
ministrator, 
of  attorney 

for  professional  service.     See  tit  Attorneys  at  Ijair. 
regulated  by  agreement,  1021. 
of  executor.     See  tit.     Commlssiona  of  Execator  and   Admin- 
istrator. 
of  Judges  holding  extra  session  of  superior  court,  67b. 
of  receiver.     See  tit.  Receiver. 
partition  proceedings,  in.     See  tit.  Partition. 
referee's.     See  tit.  Referees. 
as  to,  1021. 
In  probate,  1508,  1636. 
trustee's,  on  settlement  of  accoun.ts  after  distribution,  1700. 

COMPLAINT.    See  tits.  Justices'  Court;  Pleadln«s$  also  the  par- 
ticular titles, 
action  commenced 

by  filing,   405. 
when  filed,  350. 
allcipatlons  of 

admitted  if  not  denied,  462. 
material 

not  controverted  deemed  true,  462. 
what  are,  46S« 
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[References  ai'e  to  sections.] 

COMPLAINT    (continued). 
■mended 

as  to  erenerally,  472,  473. 

answer  to,   472. 

filing:  and  service  of,  472. 

In  partition,  761. 

of  course,  allowed  as,  472. 
•mendmeBt  of 

answerlngr*  482,  472. 

darlnK  trial 

flllnsr  and  service  of,  432,  472,  473. 
of  course,  472. 
answer  to,  437. 

failure  to  verify,  where  verified  complaint,  effect,  446. 
assisrnment  of  chose  in  action,  etc.,  368. 
boats,  in  actions  agralnst,  814,  815. 

causes  of  action,   Joinder   of.     See  tit.  Joinder,  of  Caaneii  of 
Action. 

as  to,   427. 

to   be   separately   stated.   427. 
cloud  on  title,  738. 

commencement  of  action,  by  filing,  350. 
conditions  precedent,  pleading  performance  of,  457. 
contents  of,  426. 
corporation,   for   voluntary   dissolution    of,    what   to   contain, 

1228. 
death,  suggestion  of,  385. 

default   of  defendant.   Judgment   cannot   exceed   amount   de- 
manded,  580. 
defective  heading,  effect  of,  1046. 
demurrer  to.     See  tit.  Demurrer. 

as  to,   422,   430.  431. 

specific  objections  to,  431. 

sustaining,  time  to  amend,   476. 
denials,  general  or  specific,  437. 
description  of  real  property  in  ejectment,  455. 
detainer,  unlawful,  1166. 

amendment  of,  1173. 
distribution  proceedings,  in,  1664. 
ejectment,  in,  description  of  property,  455. 
elections,  contesting,  1115. 
eminent  domain,  in,  1244,  1253. 
estoppel,  1908. 
fletltlou*  name 

suing  defendant  by,  474. 

when  party  may  be  sued  by,  474. 
first  pleading,  425. 
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COMPLAINT   (continued). 

forcible  entry  and  detainer*  in,  1166. 

amendment  of,  1173. 
seaateeBess  of  Immtruwmtmt 

how  controverted,  448. 

In,  when  admitted,  447,  448. 

when  not  admitted,  449. 
gruardian,  376,  377. 

heirs  or  representatlyes,  action  for  causing:  death,  377. 
how  indorsed,  406. 
husband  and  wife,  370,  371. 
In  ac*tloB 

•sabMt 

vessel,  etc.    See  tit.  Avtkmmm  mmmtmm  Ste«Mers.  Vc—>li  aad 
Boats. 
as  to  generally,  814,  815. 

for  divorce.    Bee  tit.  Dfro*ce. 

for  partition,  753. 

for  trespass.     See  tit.  Trespass. 

of  assumpsit.    See  tit.  Assantpalt. 

of  ejectment.    See  tit.  EUectnteat. 

reerardlngr  appropriated  waters.     See  tit.  "Water,  •pyuprla- 
tlom  of. 

upon  Insurance  policy.  See  tit.  Insaraace  Pelley. 
in  claim  and  delivery.  See  tit.  Claim  snd  Ddtvery. 
in    condemnation    under    eminent    domain.     See    tit.    fiaalBeBt 

Donaala. 
in  forcible  entry  and  detainer.     See  tit.  Ke'reflile  E:«trr  ■*< 

Detalaer. 
in  injunction.     See  tit.  lB|«setl«a. 

must  be  verified,  627. 
in  Justices'  court,  defined,  853. 

in  mortgraffe  foreclosure.    See  tit.  V*o««el«is«re  mt  Bferti 
in  particular  action.    See  the  vsMtetilar  fttte. 
Indorse,  cleric  to,  406. 

injunction,  in  suit  for,  must  be  verified,  527. 
intervention,  on,  387. 
irrelevant,  striking:  out,  453. 
Joinder 

of  causes  of  action,  427. 

what  actions  may  be  joined,  427. 
Judgment,  pleaded  how,  466. 
judgment-roll,  as  part  of,  670. 
jurisdiction,  want  of,  demurrer  for,  430. 
justices'  courts,  in,  848. 
libel,  in.  460. 

how  stated  in,  460. 
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COMPUONT   (continued), 
liberally  construed*  452. 
limitations  of  action,  812-863. 
lis  pendens,  409. 
lost,  how  supplied,  1046. 

mining:  stocks.     See  tit.  Speclllc  Perforinaiic*e|  Trover. 
mortffaffe,  1218. 
nuisance,  731. 
objeetlon  to 

deemed  waived,  when,  4^4. 

not  appearing  on  the  face  may  be  taken  by  answer,  433. 

waived,  if  not  raised  by  demurrer  or  answer,  434. 

when  deemed  waived,  434. 

when  made  by  answer,  483. 
parent 

for  death  of  minor  child,  d76. 

for  injury  to  minor  child,  87£. 

for  seduction  of  ndnor  child*  875. 
particulars  of  claim,  454. 

partition  of  real  estate,  in.  753.  754,  761,  76^. 
plaintiff's  first  pleading,  42Z,  426. 
pleading,  as  a.  422. 
police  court,  in,  929-931. 
proceedings  to  be  had  on  where  amended.     See  **aittenilineiit 

of,"  thto  tttle. 
quieting  title.     See  tit.  daletlns  Title. 

real  estate,  738. 

money  or  obllsration,  1050. 
quo  warranto,  In,  pequlaites  of.  804. 
real  property,  description  of,  In,  455. 
redundant,  striking:  out,  453. 
seduction,  for,  374,  375. 
iMrTlce  of 

amendments,  432. 

copy  of,  with  summons,  410. 

copy  to  be  served  on  each  defendant,  410. 
sham,  striking:  out.  453. 
ships,  in  actions  ag:ainst,  814-818. 
Biffnature  to.  446. 
slander.  In,  460.  , 

how  stated,  460. 
statement  of  cause  of  action,  how  made,  426. 
statute,  private,  pleaded,  hAW,  4L69. 
stock  sold  for  delinquent  assessment,  341. 
supplemental 

as  to  g:enerally,  464. 

in  partition,  761. 

when  allowed,  464.. 
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COMPLAINT   (continued), 
surety,  1060. 
tenants,  waste  by,  782. 
timber,  cuttins:  or  Injuring,  788. 
variance,  amendment,  469,  470. 
veriflcation,  446. 

and  contents  of  in  action  to  determine  adverse  claims  to  and 

clouds  upon  title,  749 [a], 
in  action  against  ship,  815. 
waiver  of  objections  not  raised  by  demurrer  or  answer,  484. 
waste,  in  action  for,  782. 
what  must  contain,  426. 
written  Inatnuneat 

contained  in,  answer  to  be  verified,  447. 
demand  for  Inspection,  449. 
writingrs,  setting  forth  in,  447,  448. 
COMPOUND  INTBRBST.    See  tit.  lateresC. 

chargeable  agalast  executor  or  admlBlatrator 
GOMPOVIVDINO 

by  executor,  1588. 
COMPOUNDING  CLAIM.     See  tit.  ComproMtoe. 

by  executor  or  administrator.     See  tit.  Bze««tor  andl  Adi 
tstrator. 
as  to,  generally,  1588. 
COMPROMISES.    See  tit.  Componadlas  Claim.    • 
by  executor,  etc.,  1688. 
generally,  977,  2074,  2076,  2077,  2078. 
Justices'  court,  in,  895. 

objections  to  tender  must  be  specified  or  are  waived,  2076. 
offer 

as  evidence,  997,  2078. 

before  trial  in  Justices'  court,  and  its  effect,  895. 
how  made  and  its  effect,  997. 
of  no  avail,  when,  2078. 
of.     See  tit.  Offer  to  Compromlae. 
to,  admits  nothing,  2078. 
receipt  may  be  demanded,  2076. 
receiver  may,  568 
without  seal  good,  1934. 
COMPROMISING  ACTION.    See  tit.  Attomeyn  at  I^w. 
COMPUTATION  OF  TIMES 

as  to,  methods  of,  12. 
COMPUTATION  OF  YKARS  OF  OFFICES 

as  to,  69. 
CONCSSAIiESD 

defendant,  service  made  on,  how,  412. 
property,  possession  of  demanded,  how,  517. 
witness,  subpoena  served  on,  how,  1988. 
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0OlfOI«V8ION8  OF  UWW.    See  tits.  Vomtt  Commleeloiierai  Flad* 
iBSei  Referemce. 


vacation  of  judsrment,  663. 
CONOIiUSrvSl  ESTIDBNCB.    See  tit.  BTMeaee. 

definition  of.  1887,  1978. 
CONCI^USIVS  PRBSUMPTION.    See  tit.  Preewanptioa. 
CONCURHESlfCBy    necessary    to    transact    business    by    supreme 

court,  64. 
COBIGITRRENT  JURISDICTION.    See  tit.  Jnrlsdletlon. 

of  Justices'  courts  and  superior  courts,  US. 
in  cases  of  forcible  entry  and  detainer,  1163« 
OONDBBINATION  PBOGB1BDING8.     See  tit.  BMiment  Domain. 

facts  necessary  to  be  found  by  court  before,  1241. 

final  order  in.    See  tit.  Bmlneat  Demalau 
CONDITION  PRBCBDBNT 

how  pleaded,  467. 
CONDITIOMAI*  SAIjB.    Sea  tit.  Sale. 
CONDUCT  OF  TRIAL.    See  tit.  Trial. 

admonition  when  Jury  permitted  to  separate,  611. 

chargre  to  Jury.    See  tit.  laatraetlon. 

deliberation  of  Jury,  how  conducted,  618. 


may  come  Into  court  for  other  Instructions,  614. 
may  take  with  them  what  papers  into  the  Juryroom,  612. 
prevented  from  glvlnir  verdict  the  cause  may  be  tried  aerain, 
616. 
order  of  proceedingrs  on  trial,  607. 


In  case  the  Juror  becomes  sick,  615. 
order  of  on  trial,  607. 
when  verdict  is  informal.  619. 
sealed  verdict.    See  tit.  Verdict. 
view  by  Jury  of  premises,  610. 

while  Jury  are  absent,  court  may  adjourn  from  time  to  time, 
617. 
CONDUCTOR 

exempt  from  Jury  duty,  200. 
CONFB8SION.    See  tit.  Bvldeaee. 
evidence  of,  1870. 
of  Judsrment.    See  tit.  Judsneat. 
of  adultery,  in  divorce,  2079. 
CONFBSSION  OF  JUDOBIBNT 

conclusiveness  of,  in  contempt,  1222. 

costs  on  entry  of,  1184. 

entry  of,  1134. 

for  contingent  liability,  1182. 
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CONFBieSION  OF  JUDOMENT  Ccontinu«dd. 
for  debt  due,  1132. 
generally,  1182-1135. 
In  Justices'  court,  1135. 
judfrment^roll  on,  11B4, 
■tatememt 

of  defendant*  filing,  1134. 
of  defendant,  what  to  contaio,  1138. 
to  be  sigrned  and  verified,  1133. 
what  court  may  enter,  1138. 
CONPBSSION  OP  JTDGIO&MT  WITHaVT  JkOTimr' 
fliiner  statement  enterlngr  tudfftnent,  IIS'^. 
for  debt  or  continsent  ItabilHy.  11 8& 
how  rendered  in  justices'  courts,  1136. 
in  justices'  courts,  how  rendered,  113S.  « 

statement  in  writingr  and  form  of,  1188. 
GONFIDDNTIAIi    COMMUNICATIONS.      See    tits.    AHmm^r    mmA 
Client  I   ClervrnuA  aad  Prieat)   PIbyslelana   aa#   Swr- 
geoasi  ^WltaeMieM. 
CONFIiICT  OF  LAW^S 
In  attachment,  637. 
in  interpretation  of  contract,  1867. 
injunction  to  stay  proceedingrs  in  foreigrn  state,  526. 
limitation  of  action  by  laws  of  foreign  stote,  8^1. 

coNcnssss 

acts  and  proceedings  of,  how  proved,  1818. 
CONSANGUINITY.    See  tit.  Affinity. 

appraisers,  as  disqualifying:,  1444. 

grrounds  of  challenge  to  juror,  602. 

judgre,  disqualifled  by,  170. 

juror,  disqualifled  by,  602. 

justice  of  the  peace,  disqualifled  by,  170. 

receiver,  as  disqualifying,  666. 

referee,  disqualifled  by,  641. 
CONSBSNT  JTDeMBNT.    See  ttta  ConivMilon  ^  Jndcmnnti  Au^a:- 

ment  by  Consent. 
CONSIDERATION.     See  tit  Asslffnment. 

recital  of,  not  conclusive,  1962. 
CONSOLIDATION  OF  ACTIONS 

as  to,  generally,  1048. 

in  eminent  domain,  1248. 

In  suits  to  foreclose  mechanics'  liens,  1195. 

when  to  be  made,  1048. 
CONSPIRACY.     See  tit.  Bvtdence. 

declarations  of  conspirator,  1870. 
CONSTABIiES 

attorney  not  to  act  as  in  justices'  court,  842. 

limitation  of  action  agrainst,  339. 
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CONSTITUTION 

definition  of,  1897. 
duty  of  attorney  to  support,  282. 
is  the  orgranlc  law  of  the  land,  1897. 
COBTSTRUCnOlV 


continuation  of  statutes  and  common  law,  5. 

liberally  construed,  4. 

of.  rules  for,  4,  6. 
descriptions  of  land,  rules  for  construlngr.  2f77. 
instruments,  of,  1864. 
of  eoBtraet 

as  understood  by  parties,  1865. 

circumstances  to  be  oansldered,  1860. 

in  favor  of  natural  ri^ht  preferred,  1866. 

intention  of  parties  prevails,  1859. 

of  two  constructions,  which  preferred.  1864. 

persons  skilled  may  testify  to  decipher  characters  in,  1863. 

terms  to  be  construed  in  their  gpeneral  acceptation,  186J. 
written 

InstFunaent  construed  as  understood  by  the  parties.  1865. 

words  control  printed,  In  blank  form.  1862: 
of  vtatvtes  and  immtrntaentm 

circumstances  to  be  considered,  1860. 

general  rule,  1868. 

Intention  of  legrislature,  1859. 

of  two  constructions,  which  preferred,  1864. 

terms  to  be  construed  in  their  general  aLCCeptation«  1861. 
phrases,  of,  16. 
pleadlngrs,  liberal,  452. 
statutes  in  derofl^atlon  of  common  law,  4. 
technical  words  and  phrasee,  of,  16. 


as  to  tense,  sender,  number,  17. 
particular,  in  code,  17. 
CONSTRUCTIVB  NOTIOB.     Sec  tit.  NoH«e. 
OONSTmUOrrVB  SIBRVIOE.     see  tit.  PHMllMiHiiia  •€  St 
CONSUL 

In  foreigrn  country,  affidavit  may  be  taken  by,  201 4u 
CONTEMPT  OF  COURT 

acts  amounting  to.     See  **whmt  metm  or  •mlaaAea«  asw^"   this 

title, 
answer  in  contempt  proceediniTit  1217. 


failure  of  party  to  make,  proceedtngs,  1220. 
failure  to  make,  prosecuting  undertakingr.  1230. 
arraifirnment  for  contempt.  1218. 
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CONTEMPT  OF  COURT   (continued). 


custody  of  prisoner,  1214. 

of  witness  is,  2068. 
■ttaekWat 

for,  execution  of,  1214. 

may  issue,  1212. 

warrant  of,  1212. 
attorney 

assumingr  to  be,  1209. 

by,  1209. 

practicing:  without  lic^^nse,  281. 
ball 

bond,  form  and  conditions  of,  1216. 

by  arrested  person,  1215. 

may  be  griven  by  person  arrested  under  warrant  of  attach- 
ment, 1218. 

on  attachment  for,  1814. 
bond,  form  and  conditions  of,  1215. 
commitment  may  issue,  1212. 

committed  elsewhere  than  presence  of  court,  affidavit  or  state- 
ment of,  1211, 
committed  in  presence  of  court,  may  be  punished  summarily. 
1211. 


extent  of,  1221. 

under  arrest  for  contempt,  1221. 
conclusiveness  of  judgrment,  1228. 

damacres,  when  party  fails  to  appear  at  hearlngr.  1220. 
default  in  appearance  after  bail,  1220. 
disobedience  to  order  for  inspection  of  writingre.  1000. 
executor  committed  for,  to  be  removed,  lt21. 
failure  to  obey  the  subpoena  of  officer  taking  deposition,  1986. 
fine  for,  1218. 
erenerally.  1200-1222. 

gruardian  committed  for,  to  be  removed,  1T21. 
hab.  fao.  poss.,  retalclnip  possession  of  land  after  execution  of. 

1210. 
heaiiiiir  oa 

as  to  grenerally,  1217. 

proceedlngrs  where  party  falls  to  appear,  1820. 
if  the  omission  to  perform  an  act,  person  may  be  imprisoned 

until  performance,  1819. 
if  party  fails  to  appear,  proceedlngrs,  1220. 
lllneBs  sufficient  cause  for  non-appearance  of  party  arrested, 

1281. 
imprisonment  for,  1218. 

until  performance,  1219. 
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CONTBSMPT  OP  COURT   (continued). 

in  failure  to  sigrn  affidavit.    See  tit.  AMdmylt, 
in  Justices'  courts.    See  tit.  Justices'  comt. 

Justice  may  punish  for  what,  906. 

proeeedlMTs  for 

when  committed  in  presence  of  court,  907. 
when  not  committed  in  presence  of  court,  908. 

punishment  for,  909. 

conviction  of  must  be  entered  in  docket,  910« 
inferior  tribunal,  by,  1209. 
interpreter,  when  sruilty  of,  1884. 
Indsment  In 

and  orders  in  such  cases  final,  1222. 

and  penalty  where  found  ffuilty,  1218. 

as  to,  1218. 

conclusiveness  of,  1222. 
Juror,  failure  to  attend,  238,  1209. 
masristrate,  by,  1209. 
mandamus,  disobedience  to,  1097. 
non-resident,  service  must  be  upon  personally,  1015. 
aotlce  to  skow  eaiise 

as  to,  1212. 

non-resident  to  be  served  personally.  1016. 
obedience,  compelling,  generally,  128.  177. 


and  others,  controllingr.  128,  177. 
by,  1209. 

must  return  warrant  and  undertaking,  if  any,  1216. 
omissions  amounting  to  a,  1209. 


disobedience  of,  1209. 

preserving',  etc.,  128,  177. 
party,  by,  1209. 
penalty  for,  1218. 


of  Judicial  officer  to  punish  for,  178. 

of  superior  Judge  to  punish  for,  178. 
practicing  law  without  license,  281. 
presence  of  court 

in,  1211. 

not  In.  1212. 
protetc  covrt 

disobedience,  1460. 
embezzlement,  1461. 

proceedings  where  party  fails  to  appear,  1220. 
proTtaions  aa  to  substituted  service  do  not  apply  in,  1015. 
punishment,  as  to,  1218,  1219. 
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CONTEMPT  OF  COURT  (oentlnued). 
real  estate,  ou0tor  after  eocecutioR,  IStO. 
re-eairy  oa  propavtjr 
after  eviction  Is,  1210. 
effect  of.  1210. 

proceedings  oa  oonviotlon  «f,  1214. 
eviction  constltuteB,  wiien,  1210. 
repeating  application  for  refused  order,  is,  1*93. 
retvra  of  wavMiBt  of  wunemt 
as  to,  1216. 
undertaking  on,  1216. 
second  application  for  order  is  a,  183. 
service  of  process,  as  to,  1016. 

sheriff  must  arrest  and  detain  aritll  discharge,  .1214. 
subpoena,  disobedience  of,  1991. 
subsequent  applications  for  orders  refused  by  another  Jadge. 

183. 
supplementary  proceedings,  disobeying  orders  In,  721. 
warraat  of  attaelwteat 
as  to.  1212. 

may  Issue,  or  a  notice  to  show  cause,  lit?. 
what  aets  or  omlaaloBa  are 
abuse  of  process,  1209. 
any  unlawful   interference   with  i^rocees  or  proceeding*   (»f 

court,  1209. 
assuming  to  be  an  officer,  1209. 
breach  of  the  peace,  1209. 

boisterous  conduct,  interrupting  Judlelal  preoeedfngs,    1209. 
contemptuous  behavior  towards  Hvdge,  13M. 
deceit  or  abuse  of  process,  1209. 
dlaobedieace 

by  an  inferior  tribunal,  1209. 
in  lawful  judgment,  1209. 
of  subpoena,  1209. 
of  summons  as  Juror,  1209. 
disorderly  behavior  towards  Judge,  1209. 
Insolent  behavior  towards  judg>e,  12D9. 
misbehavior  in  office,  1209. 
rescuing  any  person  or  property,  1209. 
unlawfully  detaining  a  witness  or  party,  1209.. 
violent  disturbance  interrupting  Judicial  proeeedinffs,  IdOf. 
fvttneea 

by,  generally,  1209. 

disobedience  by,  128,   177,  1988-1997.     . 
writings,  disobedience  to  order  for  inapeotlon  of,  1000. 
CONTBST.    See  tit.  I«ett«i«  TPcataiiMieitMT'— *  •f  ^^m 
of  elections.     See  tit.  Coatesttag  Bfloetlnis. 


tRefdmiee*  are  to  MCtkms.] 

CONTBST   (continued). 

of  petition  for  letters,  etc.     See  tit.  l^tfti«a  a«a  •€0mt^t0t  for 

Iiettera  of  Admlntotratlcni. 
of  probate  of  will.     See  tits.  ConteatlBs  Will  after  Probate; 


CONTH^STING  BLBCTIONS 

adjournment  of  court.  1121. 
annulment  of  probate,  1830,  1S81. 
appeal 

as  to,  grenerally,  67. 
either  party  aggrrl«ved  may,  1126. 
eltatloa 

to  parties  interested,  1328. 
to  reapoadeat 

clerk  to  issue,  1119. 
service  of,  1119. 
clerk  to  issue  citation  to  the  respondent,  1119. 
continuanoe  of,  1121. 
costs  on,  who  to  pay,  1832. 
court  may  declare  wiio  was  elected,  1128. 
grround  of  contest,  as  to,  1111. 
hear  in  fir,  1829. 

on  appeal,  preference  to  be  griven  ft,  67. 
illesftl  votes,  when  not  to  vitiate  election,  1114. 
irreerular  and  Improper  conduct   of  Jtrdisres   annuls   elections, 

when,   1112. 
issues,  how  tried,  1329. 
Judgment  of  court,  1122. 
Jury  trial,  1880. 

limitations,  elfect  of  disabilities,  1383. 
may  be  made  within  year,  1327. 
petition,  1827. 
power  of  court  on,  1121. 
preference  to  be  ^ven  on  hearing,  SI. 
probate  annulled,  when,  1830. 
proceedingrs  on,  1115. 
proof  of  service  of  citation,  1829. 
rules  to  fiTovern  court  in  trial,  112>2. 
special  session  for  trial  of,  1118. 
•tatemeat  of 

based  on  illegal  voting:,  ll«t  of  iT]eg:a1  votes  to  be  delivered 

to  respondent,  1116. 
cause  of  contest  in  illegal  voting:,  1116. 
as  to,  1117. 

want  of  form  not  to  vitiate,  1117. 
when  based  on  reception  of  ill  ego,!  votes,  1116. 
for,  affidavit,  1116. 

form  of,  not  to  vitiate,  1117. 
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CONTB8TINO  BLBCTIONS 
•tatemeKt  af  (continued). 

of  causes,  what  to  contain,  1115. 

to  be  verified,  1116. 
superior  Judfire  holding  special  session  for  trial  of.  1118. 
tie  Tote 
.     proceedings  on,  1124,  1124[a]. 

what  to  ffovern,  1124,  1124[a]. 

who  may  contest,  1124,  1124 [a]. 

who  to  be  declared  elected,  1124,  1124[a]. 
time  to  contest,  extension  in  case  of  disability,  13S3. 

file,  1116. 
trial  by  court,  1880. 
what  to  contain,  €72. 

when  election  void  and  office  vacant,  1127. 
who  may  contest,  1111. 

witnesses,  attendance  of,  bow  enforced,  1120. 
CONTBSTINO  WII^L  AFTBR  PROBATB.     See  tit.  Wills. 
citation  to  be  issued  to  parties  interested,  1828. 
costs  and  expenses,  by  whom  paid,  1882. 
expenses  and  costs,  by  whom  paid,  1882. 
hearing:  had  on  proof  of  service,  1329. 
may  be  contested  within  one  year,  1827. 
on  revocation  of  probate,  powers  of  executors,  etc.,  cease,  but 

not  liable  for  acts  in  good  faith,  1881. 
parties  interested  to  be  cited,  1828. 
petition  to  revoke  probate  of  ivlll 

Judgment,  what,  1880. 

tried  by  jury  or  court,  1830. 
probate 

conclusive,  when,  1333. 

one  year  after  removal  of  disability  of  infants  and  others, 
1888. 
CONTINUABrCB  OF  TRIAL,  ete.    See  tit.  THal. 
abaeaee  of 

attorney,  696. 

evidence,  showingr  required,  696. 

Judge,  proceedings  on,  189. 

party,  696. 

ivltness 
admission  as  to  testimony.  696. 
affidavit,  what  to  state,  695. 
affidavit  for,  as  to  contents  of,  696. 

attorney,  party,  or  witness  attending  on  legislature,  696. 
commission  to  take  deposition,  non-return  of,  2027. 
contempt  proceedings,  in,  1217. 
costs,  imposing,  as  condition  of,  1029. 
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CONTINUANCE  OF   TRIAL   (continued). 
deposition 

non-return  of,  showins  necessary,  2027. 

of  witnesses,  696. 
election  contest,  continuance  in,  1121. 
forcible  entry  and  detainer,  on  amendment  in,  1173. 
hearing:  of  settlement  of  account,  postponement  of,  1636. 
Jury 

continuance  of  cause  when  a  required,  214. 

demand  of,  continuance  of  cause,  214. 
justices'  courts,  in,  874. 

continuance  where  amendment  granted,  869. 
leg-islature,  attendance  of  attorney,  party,  or  witness  on,  595. 
'mandamus,  in,  1090. 
order  refusing:  deemed  excepted  to,  647. 

partition,   continuance  In,  for  determining:  respective   claims, 
774. 
COBTTRACT.    See  tits.  Affreemciit  Redaced  to  IVrltlnsi  Oral  €oa- 
traet. 
"ag:reement"  Includes  deeds  and  wills,  1856. 
arrest,  when  g:round  for,  479. 
attachment,  when  ground  for,  587. 
by  incompetent  person,  duty  of  g:uardlan  as  to,  1810. 
conditions  precedent,  pleading:,  457. 
coBsldemtlon 

presumed  In  written,  1963. 

recital  of,  effect  of,  1962. 
eoBstmctlon 

circumstances  considered,  1860. 

constraed 

as  understood  by  parties,  1865. 
In  favor  of  natural  rlg:ht,  1866. 
In  whose  favor,  1864. 

court  confined  to  terms  in  substance.  1868. 

duty  of  Judgre,  1858. 

effect  to  be  given  to  all  parts,  1868. 

evidence  that  words  used  in  peculiar  sense,  1861. 

lex  loci  governs,  1868. 

of,  in  8:eneral,  1858. 

of  languag:e,  relates  to  place  where  used,  1867. 

of,  question  of  is  for  court,  2101. 

of  two  constructions,  which  preferred,  1864. 

particular  provision  prevails  over  g:eneral,  1859. 
questions  of  for  court,  2102. 

terms  construed  in  g:en6ral  acceptanee,  1861,  1865. 
written  words  control  printed,  1862. 
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CONTRACT   (continued). 
decedent 

completion  of,  17S9a. 

purchase  by,  1565-1567. 

sale,  enforcing  contract  for,  1597. 

to  convey  land,  1697-1607. 

to  purchase  land,  1566-1568. 
execution  of,  defined,  1933. 

for  sale  of  real  estate  by  decedent,  completion  of,  17Saa. 
In  ^vrrltlns 

limitation  of  action  upon,  337. 

not  In,  339. 
Joinder  of  actions  on,  427. 
Joint.     See  tit.  Joint  Contracts. 
lex  loci  governs  construction,  of,  1857. 
limitation  of  action  on 

unwritten,  339. 

written,  337. 

executed  out  of  state,  339. 
obllsntlon 

arises  from  contract  or  operation  of  Jaw,  26. 

deflnitlon  of,  26. 
offer  of  performance,  effect  of,  2074. 
party  attending  legislature,  595. 
presumption 

in  favor  of  consideration,  1968. 

that  writing  Is  truly  dated,  1968. 
real  estate,  for  sale  of,  by  decedent,  completing.  1789a. 
recitals  in,  conclusiveness  of,  1962. 
reduced  to  writing  deemed  to  be  the  whole,  1856. 
reformation  of.     See  tit.  Reformation  of  Contract, 
sealed 

distinction    between,    and    unsealed    Instruments,   abolished. 
1982. 

may  be  discharged  or  changed  by  unsealed,  1982. 
set  out  In  answer,  when  deemed  admitted,  448. 
several  actions  on,  costs  and  disbursements  In  case  of,  1023. 
specific  kind  of  money,  payable  in,  667. 
successive  actions  on,  1047. 
witness  attending  legislature,  595.  . 
writing  deemed  to  contain  whole  agreement,  18S6. 
written,  merger  of  oral  negotiations  In,  1856. 
CONTRACTOR 
bond  of,  1208. 

to  be  filed,  1203. 
liens  of.     See  tit.  Itteeluialca'  lAen. 
CONTRADICTORY  STATKMBIfTS.     See  Ut.  Bvldeniee« 
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CONTRIBUTION.     See   tit.   Sureties. 

co-Bureties'  right  to,  accrues  when,  1050. 

debtors,  amoti§r,  7#9. 

joint  debtor  paying  execution,  right  to,  709. 

legatees  and  devisees,  among,  1664. 

probate,  payments  of  debts,  i^r,  1^64. 

soretfces,  rights  to,  1060. 
CONTROVERSY 

how  submitted  without  action.     See   tit   Owlmilttiig  CmNto- 


as  to,  generally,  1138-1140. 
CONVEOISATIONS 

all  admissible  where  part  admitted,  1854. 
CONTBRSION 
action  for,  by  executor,  1583. 
by  decedent,  action  for,  against  executor,  1584. 
executor  or  administrator  may  maintain  actions  for,  1583. 
CONVICTION   OF  CRIMB.     See  tits.   Attorney  at  L.air}  Disbar- 
meat  Proceedings)  Witness. 
attorney,  of,  effect  on  license,  288. 
CONVBYANCB.     See  tit.  Deeds. 

acknowledgment.  Judges  who  may  take,  139. 
mortgage,  when  deemed  a,  744. 
petition  for 

by  executor  or  administrator,  1598. 
notice  of,  1598. 
sheriff's  deed,  703. 
CONVBYANCB  IN   FRAUD  OF   CREDITORS.     Soe   tit.   Fraudu- 
lent Conveyance. 
CO-ORIilOORS.     See  tit.  Statute  of  Limitations. 
COPARTNERSHIP.     See  tit.  PartaersMp. 

any  number  may  sue  or  defend  for  all,  381,  884. 
parties  In  suits  concerning,  381,  384. 
partition.     See  tit.  Partition. 
COPY 

amendments,  copies  to  be  served,  432. 

certified,  custodian  of  public  writing  bound  to  give,  1893. 

demanding  of  writing,  1000. 

lofrt 

paper,  of,  when  may  be  used,  1045. 
pleading  or  paper,  supplied  by  copy,  1045. 
public  record,  right  to  make  copies  of.  1892. 
record,  copy  of  requires  seal.  153. 
secondary  evidence,  is,  1880. 


demanding  copy  of,  1000. 

evidence  wtten  original  accounted  for,  etc.,  1855. 
pleadings,  effect  of  setting  forth  In,  447-449. 

1626 


INDE2X. 
[References  are  to  sections.] 

GORONBR 

limitation  of  action  agrainst,  839. 

powers  and  duties  of,  prescribed  by  Political  and  Penal  Codes. 
262. 
CORPORATE!  STOCK.     See  tit.  Corporatloa. 

CORPORATION.    See  tit.  Board  of  DIreetonii 

as  executors.     See  tit.  Ijettem  Testamentary  and  of  AdmlaUi- 
tratlon. 

attachment  of  stock,  641,  542. 

certificate  of  stock  of.     See  tit.  Oerillle«te«f  ^f  Stoek. 

change  of  name 

certificate  of  secretary  of  state,  1278. 

procedure  on,  1276. 
deed  of.     See  tit.  Corporate  Deed. 
dlsnolattoB 

appeal,    1233. 
applieatlon  for 

fllinsr.  1280. 
hearlngr,  1232. 

how  signed  and  verified,  1229. 
to  be  written,  1228. 
to  contain  what,  1228. 
how  accomplished,  1227. 
judg-ment-roll,  In,  1233. 
objection  to,  1281. 

publication  or  postlne:  of  notice,  1230. 
savings  and  loan  association,  of,  1234. 
voluntary,  1227. 

appeal  from  order,  1233. 
application  for,  1228,  1229. 
Judgrment-roll,    1283. 
order  for,  1230. 
notice  of,  1230. 
where  applicant  is  savlnss  and  loan  association,  1284. 
dissolved,  how,  1227. 

examination  of  witness,  entitled  to  be  present  at,  2043. 
execution,  stock,  etc.,  subject  to,  68$. 
executor,  gruardian,  etc.,  as,  1348. 

forelsn 

publication  of  summons  asrainst,  412,  413. 
security  for  costs.  1036. 
service  of  summons  on,  411. 
Injunction  to  suspend  business  of,  how  and  by  whom  granted, 

581. 
Juror,  officer  as,  602. 

Justification  of  as  surety.     See  tit.  Jastlfleattoa. 
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CORPORATION  (continued). 
Ilmltattoa  of  aetloB« 

ag'ainst  directors  and  stockholders,  359. 

to  recover  stock  sold  for  delinquent  assessment,  341. 
may  become  sureties  on  undertakinir.  1056. 
notice  for  order,  on  voluntary  dissolution,  12S0. 
"person"  Includes,  17. 
quo  warranto,  808. 
reeclver  for 

on  dissolution  of,  664,  565. 

when  appointed,  664,  666. 
savings  and  loan  association,  dissolution  of,  1234. 
Mtock  of 

and  interests  in,  subject  to  execution,  688. 

attachment  of,  541,  542. 
•mnmoiifl  aaralnst 

publication  of,  412,  418. 

service  on,  411. 
surety  or  gruarantor,  as,  1066,  1067. 
usurpation  of  franchise  by,  action  against,  803. 
verification  of  pleading:  by  officer  of,  446. 

voluntary   dissolution   of.      See   tit.   Tolmitary   Dlsnoliitloii   of 
Corporations. 
CORRBCTIOlf 

pleadlngrs,  of,  432,  472,  473. 
verdict,  informal,  by  Jury,  619. 
CORROBORATIVES  BVIDBNCB.     See  tit.  Bvldence. 

defined,  1839. 
COST  BULIi.    See  tit.  Costs. 
as  to,  generally,  1033. 
fHing  and  serving.  1033. 
motion  to  tax,  1033. 

notice  of,  time  to  file,  1033. 
COSTS.    See  tit.  Cost  BlU. 

administrators,  etc    See  tit  Kxecntors  and  AdnilnlstratorN. 

as  to,  1081,  1503.  1607,  1609,  1616. 
affidavit  of,  1033. 

agreed  case,  costs  prior  to  trial  not  allowed,  1139. 
(■Ament 

for  variance,  costs  on,  469,  470. 

imposition  of  terms  on  allowance  of,  473. 

in  complaint  in  forcible  entry,  not  imposed,   1173. 

of  pleading  of  course,  without,  472. 


after  time,  Imposition  of  terms.  473. 
imposing  costs,  on  allowance  of,  472. 
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COSTS   (continued). 
appeal 

cases  brouflrht  up  otherwise  than  by,  1092. 

of,  discretionary,  ^rhen*  1027. 

on,  execution  therefor,  10S4. 

on,  how  claimed  and  recovered,  10S4b 

on,  memorandum  of  filing-  and  service,  1084. 

to  superior  court,  on,  980. 
apportionment  of,  1026. 

attachment,  In,  on  refusal  to  give  memorandum,  546. 
attoraer*s  fees 

in  action  on  bond  in  condemnation  proceeding-,  12U. 

In  foreclosure 

of  mechanics'  lien,  1195. 
of  mortgage,  726. 

in  injunction  suits,  682. 

in  partition,  796,  798. 

left  to  agreement,  1021. 

on  suit  by  executor  on  olalm  against  estate,  1610. 
bill  of.     See  tit.  Cost  BUI. 
by  whom  paid  in  certain  cases,  1720. 
compensation  of  attorneys,  as,  1021. 
compromise,  costs  when  offer  of  rejected,  895.  907. 
confession  of  Jndirvient 

costs  on,  1134. 

in  Justices'  court,  on,  1135. 
continuance,  on,  1029. 

county,  costs  awarded  against,  how  paid,  1039. 
decedent's  estate 

action  by  creditor  for  more  than  executor,  etc..  or  probate 
Judge  will  allow,  1608. 

by  whom  to  be  paid,  1720.- 

c«wts 

of  final  distribution,  1664. 

of  partial  distribution,  1661.  1663. 

on  suit  by  executor  against,  1610. 

execution  for.  1720. 

proceedings  of  partial  distribution  paid  by  applicant,   1663. 
default  Judgment  includes,  685. 
defendant 

entitled  to,  of  course,  when,  1024. 

separate  defenses,  on,  1026« 
defendant's  costs  must  be  allowed  of  course,  when,  1024. 
deposition  taken  out  of  state  on  oral  Interrogatories,  f^(»^s  and 

mileage  of  party,  2026 %. 
disclaimer  by  defendant,  739. 
discretion  of  court,  allowance  in,  when,  1026. 
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COSTS  (continued), 
discretionary,  1025,  1027. 
election  contest,  of,  1125. 
eminent  domain,  in,  1255. 
escheat  proceedlnsrs,  in,  1271, 
estates  of  decedents,  10S4. 
execution  purchaser  refneinff  to  comply  with  bid,  Hab&Iity  for, 

695. 
executors,  etc.     See  tit.  Bxecntors  and  AdmlBlstraAovm 

actions  by  and  asalnst,  1031. 

as  to  srenerally.  1081,  1503,  1508,  15A^,  161.6. 

liability  of,  for,  1509. 
failure  to  file  affidavit  to  bill  of,  elEect,  103 3» 

discretion  on  motion  to  re-tax,  1038. 
fees  of 

referee,  amount  of,  1028. 

what  officers  included  in,  1021. 
forcible  entry  and  detainer,  in,  1174. 
foreclosure  suit,  in,  726. 
frivolous  appeal,  on,  957,  980. 
garnishee,  refusing  to  grive  memorandum   of  credits,   subject 

to,  546. 
srenerally,  1021-1039. 

guardian,  on  application  for  sale  by,  1786. 
homestead,  costs  of  setting  apart  chargeable  to  estate,  t485. 
if  security  be  not  given,  action  may  be  dismissed,  when,  1037. 
te  aetlon 

by  or  against  an  administrator,  1091. 

to  enforce  Hen  for  wages,  1207. 
in  contest  of  will  after  probate.    See  tit.  Cotti^mt  of  Will  after 

Probate. 
in  deposftfon*    S^e  tft.  Dcvoattfon. 
In  eminent  domain.     See  tit.  Bmlneat  Domain. 
In  Justices'  court.     See  tit.  Jnstleea'  CToart. 

security  for  may  be  required,  when,  923. 

"Who  entitled  to,  924. 
In  mandamus,  applicant  entitled  to,  when,  109&. 
in  partition.     See  tit.  Partltl«Mi. 
In  review  other  than  by  appeal,  1081. 

In  several  actions  brought  on  a  single  eauae  oi  action.  1023. 
Interest  in  must  be  included  by  clerk  in  ivdgment.  1M&. 
Jadsment 

by  default,  585. 

costs  to  be  included  In,  1035. 

relief  from,  imposition  of  terms,  473. 
JvattcMi'  conrt 

as  to  generally,  896,  924. 
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COSTS 
Smmtieem*  court  (continued). 

fees  in.     See  tit.  Jvstleea'  Covrt. 

as  to,  sonerallyp  91,  896,  924. 
in,  included  in  judgment,  896. 
in,  on  amendment  of  pleadings,  869. 
in,  prevailing  party  entitled  to,  934. 
in,  where  offer  of  compromise,  895. 

ItaUlltr  for 

of  administrator,  1609. 

of  executor,  etc.,  1609. 
mandamus,  on,  1095. 

may  be  imposed  as  condition  of  continuance*.  1029. 
mechanics'  lien,  in  action  involving,  1193,  1195. 
memorandum  of,  filing',  1088. . 

after  remittitur,  1084. 
new  trial,  defendant  in  eminent  domain  to  pay  where  lie  re- 
covers less,  1254. 
nonsuit,  on,  681. 
of  eovrae  to 

defendant,  In  what  cases,  1024. 

plaintiff,  in  what  cases,  1022. 
of  parties,  1021. 
OB  appeal 

discretionary  with  court,  when,  1027. 

how  claimed  and  recovered,  1034. 
on    Judgment   in    submlBsion   of   controversy    without    action, 

1189. 
on  non-attendance  of  party  glvin^r  notice  to  take  depositions. 

2025H. 
on  partial  distribution.     See  tit  DUitrll^nttoa,  partial. 

as  to,  1661. 
partial  distribution,  on,  1661. 
partltloa 

abstract  of  title,  799. 

as  to  generally,  768,  769.  771.  796,  799. 

former  suit,  of,  768.  796-800. 

Hen  for,  796. 

of,  a  lien  on  shares  of  parceners,  796. 

referees,  of,  768. 
plaintiff  entitled  to,  of  course,  when,  1022. 
poor  litigants,  waiver  of  fees.  91. 
postponement 

of  trial,  on,  1029. 

when  condition  of,  1029. 
prevailing  party,  when  entitled  to,  1022. 
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COSTS  (continued). 
prolmte 

court,  in,  by  whom  to  be  paid,  1720. 

matters,  in,  1332. 

of  will,  costs  of  contest  after,  1332. 
quiet  title,  in  action  to,  739. 
quo  warranto,  in,  809. 
referees.    See  tit.  Referee. 

as  to,  1028. 

partition,  768. 

probate  cases.  1508. 
refusal  to  accept  part  of  claim,  costs  not  recoverable,  when, 

1508. 
remittitur,  after,  1Q34. 
review,  other  than  by  appeal,  on,  1032. 
•eevrity  tmr 

dismissal  for  not  srivingr.  1037. 

grenerally.  1036. 

in  Justices'  courts,  923. 

libel  and  slander,  41B0. 

not  eriven,  action  dismissed,  1037. 

required  of  non-resident  or  foreign   corporation   in   special 
proceediniTs,  1036. 

where  plain tilf  non-resident  or  foreign  corporation,  1036. 
separate  defenses,  costs  in  case  of,  1026. 


actions  brousrht  on  single  cause,  carry  oosts   in   but  one, 

1023. 
defendants  not  united  in  interest,  costs,  1026. 
severance  of,  when  several  defendants  are  not  united  in   In- 
terest, 1026. 
sham  answer,  costs  on  striking  out,  463. 
shorthand  reporter,  fees  of,  271. 
slander,  security  for,  etc,  460. 
state,  awarded  against,  how  paid,  1038. 
tender,  how  affects,  1030. 
three  hundred  dollars,  when  recovery  less  than,  not  allowed, 

1026. 
transfer  of  action  to  another  court,  for,  399. 
trustees,  in  actions  by  and  agralnst,  1031. 


additional,  when  plaintiff  non-resident,   1036. 

when  plaintiff  non-resident  or  foreign  corporation.  1036. 
usurpation  of  office,  in  proceedings  for,  809. 
verification  of  memorandum  of,  1033. 
wages,  on  contesting  claim  for,  1207. 
-what  included  under,  1021. 
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COSTS  (continued). 

when  allowed,  of  course,  to  plaintiff,  1022. 
when  county  a  party,  1039. 
when  In  discretion  of  court,  1025. 
when  plaintiff 

cannot  recover  In  action  to  try  title,  7tf. 

Is  non-resident  or  foreisrn   corporation,  defendant  may   re- 
quire security  for,  1036. 
when  several  defendants  are  not  united  in  interest,  oestB  may 

be  severed,  1026. 
when  state  a  party,  1037. 

when  tender  is  tne.de  before  suit  brouffbt,  1030. 
COTBNANTS.     See  tits.  Parties;  Partition. 

any  number  may  sue  or  defend  for  all,  381,  384. 
parties  in  suits  concemlner,  881,  384. 

claimants  under  common  source  of  title  may  unite,  381. 
partition.     See  tit.  Partition. 
and  distribution  of  estates  of  decedents,  1676,  1676. 
as  to,  grenerally,  752-801. 
may  sue  for,  752. 
waste.     See  tit.  ^Waste. 
liability  for,  732. 
COUNSBSL.     See  tit.  Attorney  at  Law. 
COVNSBIiOR  AT  LAW.    See  tit.  Attemer  nt  iMw, 

grenerally,  275-299. 
COUNT.    See  tits.  Complaint ;  Pleadin«B. 

COVKTERCIiAIllI    A  WO    SflT-eFF.      See    tite.    Cvom-OowptaJnt; 
Set-off. 
anavrer 

may  contain  several,  441. 
to  contain,  437. 
assisrnment  does  not  t«ir,  440. 
basis  for,  what  is,  438. 

controverted,  allegations  are  deemed,  when,  4<2. 
cross-complaint,  442. 
cross-demand,  deemed  compensated,  when,  449. 
death  does  not  bar,  440. 

deemed  denied,  allegrations  In,  are,  462.  i 

demurrer  to,  44S,  444. 
dismissal   on,  581. 
effect  of  omitting  to  set  up,  439. 
failure  to 
assert  oross-cialm,  not  waiver  of,  439.  | 

set  up  in  Justices'  court,  effect,  866. 
generally.  438-441.  |^ 

Indarn&ent 

for  excess,  666. 
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COUNTERCLAIM 

|ndKm«nt   (continued). 

when  counterclaim  exceeds  plaintiff's  demand,  666. 

where  affirmative  relief  demanded,  666. 
Justices'  court,  in.    See  tit.  JvmUceu*  cvurt, 

as  to,  generally,  856.  856.  886. 
Jury  must  find  amount  of  recovery,  when,  626. 
may  be  set  up,  when,  438. 
mechanics'  Hen,  in  action  on,  1184. 
misjoinder,  demurrer  for,  444. 

must  arise  out  of  what  transaction  or  obllgratlon,  488. 
not  barred  by  death  or  assigrnment,  440. 
omission  to  set  up,  effect  of,  439. 

In  Justices'  courts,  866. 
separately  stated,  each  must  be,  441. 
several  may  be  set  up,  441. 
specially  pleaded,  must  be,  488. 
transaction  which  must  arise  out  of,  438. 
verdict  in  action  where  set  up,  requisites  of,  626. 
when  may  be  set  up,  438. 
COUNTY 

ii«tloiui  affectlmiT 

transfer  gf,  to  another  county,  394. 

where  brougrht,  394. 
bond,  need  not  srive,  1058. 
boundaries  of.     See  tit.  County  Bonndaries. 
change  in  boundary,  succession  of  Justices,  107. 
complaint,  must  specify  where  filed,  426. 
costs  against,  1039. 
includes  city  and  county,  17. 
injunction  by,  undertaking  not  required,  529. 

limitation  of  actions  on  claims  rejected  by  supervisors,  342. 

new,  justice  has  authority  of  predecessor,  916. 

officers  of,  exempt  from  Jury  duty,  200. 

restraining  Illegal  expenditures,  etc.,   of  funds,  etc.,  may   be 

maintained  against  whom,  526a. 
place  of  trial  of  actions  against,  394. 
restraining  illegal   expenditures,   etc.,   of  funds,   etc.,   may   be 

maintained  against  whom,  526a. 
security  for  costs,  not  required  from,  1058. 
service  of  summons  on,  411. 

summons  must  state  where  complaint  filed,  407. 
▼•nwe^  action  brov^ht  In  -wromg  eonnty 

change  of,  896. 

trial  of,  396. 
verification  by,  446. 
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COUNTY  CLBRK.     See  tit.  Clerk. 

certified  list  of  Jurors  to  be  placed  with,  208. 
disqualification  to  practice  law,  171. 
duty  of,  as  to  list  of  Jurors,  209. 

investment  of  proceeds  in  partition  sale  in  name  of.  789. 
not  to  practice  law,  171. 

when  public  administrator  to  settle  with,  1739. 
COUNTY  COURTS 

transfer  of  books,  records,  and  actions  to  superior  court.  79. 
COUNTY  TREASURER 
deposit 

in  court,  must  be  paid  to,  673. 

of  estate  with,  when,  1703^. 

payment  out  on  petition  and  order,  1703  Vi. 
COUNTY  WARRANTS.     See  tit.  IPITarrants. 
COURSE  OF  PROCEEDINGS 

practice,  where  none  specifically  pointed  out  by  code,  1S7. 
COURT.    See  tit.  Courts  of  Justice. 
COURT  COMMISSIONER 

appointment  and  qualifications,  258. 

compensation  of.  259,  729. 

death  of,  elisor  to  execute  deed,  726. 

fees  of.  259,  729. 

findings,  etc.,  of,   269.  643.   644. 

exceptions  to,  time  for,  269. 

review  of,  646. 
foreclosure,  726. 
may  not  srrant  injunction,  259. 
not  to  have  partner  practice  law,  172. 
number  of,  268. 
oath  of,  on  foreclosure,  729. 
povrers  of 

as  to   generally,  259. 

limitation  on,  259. 

to  authenticate  acts  with  his  seal,  259. 

to  hear  and  determine  ex  parte  motions,  259. 

to  charge  and  collect  fees,  259. 

to  provide  an  official  seal,  269. 

to  take  and  approve  bond  and  undertakings,  259. 

to  take  proof  and  report  conclusions,  259. 
qualifications  of,  268. 
reference  to.     See  tit.  Reference. 

as  to,  generally,  638-641. 

report  to  be  made  within  twenty  days,  648. 
report  of 

as  to.  259,  643,  644. 

of  conclusions,  259. 
exceptions  to,  259. 
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COUNTT  CL.BRK 
report  (continued). 

of  finding's  of  fact  and  conclusions  of  law,  separately  stated, 

648. 
of  sale,  729. 
review  of,  259,  645. 
sale  hy 

report  of,  729. 
under  foreclosure,  729. 
seal  of,  259. 

undertaking"  of,  on  foreclosure,  729. 
COURT  RBPORTESR.     See  tits.   Official  Reporter;   Bteaosraphlc 


to  transcribe  report  of  trial,  on  appeal,  968a. 
COURT  OF  IMPRACHMENT 
as  to,  36. 

court  for  trial  of,  86,  39. 
court  of  record,  34. 

impeachment  to  be  presented  by  assembly,  37. 
Jurisdiction  of,  87. 
members  of,  86. 
officers  of,  88. 

procedure  provided  by  Penal  Code,  39. 
senate,  quorum  of,  what  constitutes,  86. 
senators  to  be  upon  oath,  86. 
COURT  OF  JUSTICE.     See  tits.  Court  of  Impeaehmeat )  Justlee*' 
Court  I  Police  Coart;  Superior  Court  |  Supreme  Court. 
abbreviations,  use  of,  186. 

absence  of  Judge,  proceedings  in  case  of,  189. 
adjournment  of.    See  tit.  Adjourumeut. 

for  absence  of  Judge,  189. 

for  holidays,  185. 

in  election  contest,  1121. 

while  Jury  out,  617. 
breach  of  promise,  sittings  private,  125. 
calendar.    See  tit.  Calendar. 

as  to,  g'enerally,  593. 
challeng'es  for  cause,  to  try,  603. 
chambers.     See  tit.  Chambers. 

powers  at,  165,   176. 
ehanipe  of  place  of  holdinjir 

as  to,  generally,  142-144. 

parties  must  appear,  143. 

when  Judge  may  order,  142. 
classification  of,  83. 
clerk's  duties,  262. 
constitutional  powers  of,   33. 
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COURT  OF  JUSTICE  (continued), 
construe  documents,  must,  2102. 
contempt.     See  tit.  C^atempt  oC  C4»«rt. 

as  to.  grenerally,  721,  1209-1222. 
costs  on  review,  other  than  by  appeal,  1032. 
court  commissioner.    See  tit.  Court  GoaianlaalOBcr. 

as  to,  258,  269. 
crim.  con.,  sitting's  private,  125. 
days  on  i»rtale1i 

may  be  held,  133. 

may  not  be  open,  134. 
dedsloB  of 

facts  found  and  conclusions  of  law  must  be  stated  sepa- 
rately, 683. 
on  question  of  fact 
fllinsr.  682. 

must  be  written,  632. 
time  for  giving,  632. 
deposits  In,  672,  578,  2104. 
dismissal   of  cause  by,  on   own  motion,  for  failure  to  serve 

summons,  681a. 
divorce,  slttingrs  private,  125. 
duties  and  powers  incident  to,  128-180. 
English,  proceedings  to  be  in,  186. 
.  enumeration  of,  83. 
fifiTures,  use  of,  186. 
held 

changing  place,  where,  142,  143. 

days  on  which  may  or  may  not  be,  133.  134. 
holidays.    See  tit.  HoUdayo. 

court  appointed  for,  stands  adjourned,  136. 

courts  not  open,  except  for  what  purposes,  134. 

holding:  court  on  day  following',  185. 
impeachments.    See  tit.  Courts  of  Impenehment. 

as  to  courts  for  trial  of,  37,  89. 
intendments  in  favor  of  proceedlnffs,  68. 
issues  triable  by,  591,  692. 
Judse 

absent,  adjourned,  139. 

may  hold  in  another  county,  71,  160. 

qualiflcatlons  of,  157. 

residence  of,  158. 

substitute,  160. 
Judicial  days,  3  33-185. 

Judicial  remedies  defined  and  classified,  20,  21. 
Jurisdiction  of.     See  tit.  Jurisdiction. 

as  to,  generally,  76. 
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COURT  OP  JUSTICB 
Jurisdiction  of  (continued). 

appellate,  75,  77. 

means  to  carry  into  effect,  187. 

orlgrlnal,  76. 
justices.     See  tit.  Jwrtlees'  Coart. 
justice  of  peace.     See  tit.  Jiwtiee  of  tke  Peace. 
law,  question  of,  to  be  decided  by,  691,  2102. 
may  order  deposition,  where  adverse  party  in  default,  2028. 
iMialsterial  oflleeni  of 

bailiff  and  secretaries  of  supreme  court.     See  ''■eeretaries 
and  hmmmm/*  this  title. 

duties  and  powers  of,  where  prescribed,  262. 

election  of,  262. 

phonogrraphic   reporter.     See  tit.   Phoaosraphtc   Reporter. 

powers  and  duties  of,  where  prescribed,  262. 

reporter.     See  tits.  FhoaosnipMe  Reporter  i  8«pr«Bte  Court 


secretaries  and  bailiffs  of  supreme  court,  266. 
appointment  of,  266. 
duties  of,  266. 
tenure  of  office  of,  266. 
moneys  paid  into,  disposition  of,  789. 
motions  refused  for  informality,  second  application,  182. 
non -Judicial  days.    See  tit.  Holidays. 
as  to,  flrenerally  124. 
appointments  on,  136. 
oaths.     See  tit.  Oaths  and  Afflrmatlons. 

power  to  administer,  128. 
of  general  Jurisdiction,  the  several  of  the  state.  82. 
of  record,  34. 
officers    of,    powers    and    duties    prescribed    by    Political    and 

Penal  Codes,  262. 
open  always,  78. 


preserviniT*   128. 

refusal  of,  second  application,  182. 
place  of  holding,  provisions  respectlngr,  142-144. 
police  court,  provided  for  in  Political  Code,  121. 
povrcm  of 

and  duties  incident  to,  128-131. 
Judicial  officers,  177,  178. 
supreme  court  on  appeal.  53. 
to  amend  and  control  process.   128. 
to  eonpel 

attendance   of  witnesses,   128. 
obedience  to  Judgments,  orders,  process,   128. 
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COURT  OP  JUSTICE 
powers  of  (continued). 

to  control  mlniatertal  officers,  128. 

to  enforce  order,  128. 

to  which  an  action  is  transferred,  399. 
presumption  that  court  acts  within  Jurisdiction,  196S. 
pro  tempore  Judges  of,  72. 
probate.     See  tit.  Probate  Govrt. 
proceedings  in  to  be  in  English  language,  185. 
process  of 

power  to  amend  and  control,  128. 

to  extend  throughout  state,  78. 
publicity  of  proceedings*   124. 
questions  of  law,  addressed  to,  2102. 
record,  courts  of,  what  are,  34. 
record  of 

as  to,  34. 

intendments  in  favor  of,  53. 
records  and  papers  transfer  to  new  courts,  55,  79. 
reporter  of.     Bee  tit.  PhonosrapUic  Reporter. 

as  to,  generally,  268-274. 
residence  of  Judge  of,  158. 
rooms  for 

as  to,  generally,  144. 

directing  sheriff  to  provide  suitable,  144. • 

sheriff  to  provide  suitable,  expense,  how  payable.  14  4. 
rules  of.     See  tit.  Roles  of  Court. 

as  to,  generally,  129-131. 

power  of  court  to  make,  129. 

when  take  effect,  130. 
seals  of.    See  tit.  Seals. 

as  to,  generally,  147-168. 

supervisors  to  provide,  151. 

failure  to  provide,  order  on  sheriff,  151. 

what  courts  shall  have,  147. 
seduction,  sittings  private,  125. 
sessions  of,  73. 
sheriff's  duties,  262. 
sittings  of 

public,  when,  124. 

private,  when,  125. 
subpoena    requiring    attendance    on,    disobedience,    how    pun- 
ished, 1986. 
sabscqiient  appllcatloa  for  orders  refused 

contempt,  when,  182. 

when  prohibited,  182. 
superior.     See  tit.  Superior  Court. 

Judges  of.     See  tit.  Superior  Judges. 
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COURT  OF  JUSTICB  (continued). 

supreme  court.     See  tit.  Sapreme  Court. 

Justices  of.     See  tit.  Ja«tlce«  of  Sapreme  Ck>urt. 

terms  of  office,  68,  69. 

their  orgranization.  Jurisdiction  and  terms,  S3-163. 

to  determine  questions  of  fact,  when,  2103. 

vacancy,  proceedingrs  not  afFected  by,  184. 

what  are  the  courts  of  Justice,  33. 
COURT  REPORTER.     See  tit.  Phonosraphlc  Reporter. 

to  transcribe  report  of  trial,  in  case  of  an  appeal,  968a. 
CREDIBILITY.     See  tit.  Evidence. 

of  witness.     See  tit.  'WltnesM. 
CREDITOR.     See  tit.  Debtor. 

administrator,  when  may  be  appointed  as,  1366. 

cannot  sue  special  administrator,  1416. 

claim  not  included  in  order,  how  disposed  of,  1650. 

defraudinsT,  arrest,  479. 


apply  for  order  of  sale  of  estate,  1646. 

assent  to  deduction  of  eontlnvent  claim,  1648. 

except  to  administrator's  account,   162^. 

have  execution  issued  on  Judgrment,  1649. 

require   suit  to  be   brought  to   recover  property    of   estate, 
1690. 
proceedingrs  of,  on  presentation  of  claim,   1494-1604. 
to  present  claims  agrainst  estate,  time  when,  1493. 
when  entitled  to  administer,  1365. 
CRIME 

conviction  of  as  ground  for  removal  of  attorney,  287. 
CRIMUf  Ali  ACTION.     See  tit.  Actions. 
defined,  24. 

dyins  declarations,  admissibility  of,  1870. 
suilt  to  be  proved  beyond  reasonable  doubt,  2061. 
holidays,  court  may  exercise  powers  of  magrlstrate  on,  134. 
Intent  unlawful,  presumed  from  unlawful  act,  1963. 
Jury,  manner  of  impanelingr.  261. 
Juvenile  court.  131. 

limitation  of  action  on  undertakingr  iTiven  In,  340. 
Penal  Code  provides  for,  31. 

perjury,  number  of  witnesses  necessary  to  prove,  1844. 
presumption  of  innocence,  1963. 
probationary  treatment  of  Juvenile  offenders,  131. 
recogrnizance  In,  action  on.     See  tit.  ReeovuisaBce. 
treason,  number  of  witnesses  necessary  to  prove,  1844. 
CRIMINAIi  CONVERSATION 

private  sitting  of  court,  126. 
CRIMINAL  LAW.     See  tit.  Criminal  Action. 
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CROSS-COMPLAIIfT.     See  tfts. 

answer  to,  442. 

demurrer  to,  44S. 

irenerallr,  442. 

may  be  set  up,  wUeu,  442. 

necessary  iM&rtles  to  brlnr  in,  189. 

service  of,  442. 

when  proper,  442. 
C'ROSS-DBMAHDS 

asslflrnment  does  not  bar,  440. 

compensate  one  another,  440. 

death  of  party  does  not  affect,  446. 

failure  to  set  up,  fatal,  4S4,  439. 

ffenerally,  438,  442. 

omission  to  set  up,  fatal,  439. 

when  deemed  compensated,  449. 
CROSS-BXAMIBTATION.     See  tit.   WltncM. 

as  to,  generally,  2045,  2048. 

confidential    communications.     See   tits.   AHmrmtym^   AM 
and  Oltentf  Ciei  ii  j  ■«  ■  mmA  Frleirtsf  0»Bfl«e«llaI 
■twateatlonsf  Physteian  aaA  gigtjan. 

credibility  of  witness  may  be  drawn  in  question.  1879. 

definition  of,  2045. 

leadin^r  question  on,  2046. 
CROSSINGS 

railroad,  how  to  be  made,  1240. 

separation  of  srrades,  1240. 
CRUBLTY  TO  ANIMALS 

lien  for  costs  in  acts  done  to  prevent,  1208. 

sale  and  disposition  of  proceeds  on  foreclosing  lien.  1208 
CUMULATIVB  BVIDBNCB.     See  tit.  Bvldenee. 

definition  of,  1888. 
CURRBNCY 

recovering  specific,  667. 
CUSTODIAN 

of  public  writinsT  to  srive  copies,  1898. 

of  will,  must  produce  it,  1298,  1802. 

of  writinflTS,  to  grive  copies,  1898. 

to  give  copies,  1898. 
CUSTODY 

abstract  of  title  in  partition,  of,  799. 
CUSTOM.    See  tits.  Judicial  Notleei  Vsase. 

local,  groverns  actions  concerning  mining  claims,   748. 

mining,  effect  of,  748. 


evidence   of,   1870. 
of  trade,  etc.,  1870. 

1640 


JNJyEOL 
[References  are  to  sections.] 

DAMAGBS.    See  tit.  Claim  and  Delivery. 

amount,  statins:  In  complaint,  426. 

appeal,  for  delay,  967,  980. 

applicant  succeeding:  in  mandamus  entitled  to,  1095. 

complaint,  must  be  stated  in,  426. 

contempt,  liability  of  party  failingr  to  appear  at  hearing:  for. 

1820. 
deatk 

failure  to  grive  notice  of  to  public  administrator,  for,  1728. 

of  human  being:,  for,  377. 
default,  on  Judg:ment  by,  585. 
detainer,  treble  in,  735,  1174. 
d«aUe 

in  fraudulent  sale  by  executor,  1572. 

respecting:  estates  of  decedents,  1460,  1572. 
eminent  domain,  in.     See  tit.  Bmlnent  Domain. 

assessment  of,  1248. 
••tate  of  deeedent 

embezzlement,  1460. 

executor,  etc.,  fraud,  1572. 

misconduct,  1571. 
excessive,  as  grround  for  new  trial,  657. 
execution,  purchaser  under,  may  sue  tenant  for,  746. 
exemplary,  unmarried  female  may  recover,  for  seduction,  874. 
forcible 

detainer,  forcible  entry,  etc.,  735,  1174. 

entry,  treble  damages  In,  785,  1174. 
improvements,  setting  off  value  of,  741. 

injunction  respecting:  waters,  vacated  or  modified,  when,  632. 
injury  to  property,  after  sale  of  execution,  746. 
Joinder  of  claims  for,  427. 

Jury,  when  to  be  assessed  by,  on  failure  to  answer,  685. 
libel,  in,  461. 

mandamus  proceeding:8,  in,  1096. 
mandate,  on  writ  of,  1095. 
misconduct,  in  probate  sale,  1571,  1572. 
must  be  claimed  in  complaint,  426. 

neg:lectp  damag'es  for  death  caused  by,  limitation  of,  839. 
nuisance,  for,  781. 

on  condemnation.     See  tit.  Bmlnent  Domain. 
realty,  for  injury  to,  after  execution  sale  and  before  delivery, 

746. 
recovery  of  for  injury  to  possession  after  sale  and  before  de- 
livery, 746. 
replevin,  in,  for  detention,  667. 
revocation  of  submission,  damag:es,  for,  1290* 
seduction,  for,  874. 
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DAMAGES    (continued), 
slander,  for,  4B1. 
subpoena,  for  disobeying,  1992. 
treble 

for  detainer,  1174. 

for  forcible  entry,  735,  1174. 

for  trespass,  733. 

for  waste,  732. 
unlawful  detainer,  735,  1174. 
unlawful  entry,  735,  1174. 
usurpation  of  office,  807. 
waste,  for,  732. 

will,  failure  of  custodian  of  to  produce,  liability  for,  1298. 
ivronffful 

arrest  of  witness,  for,  2068. 

death,  for,  877. 
DATE 

of  Judgrment.     See  tit.  Judsment. 
presmnptlon 

as  to,  1963. 

that  writingr  Is  truly  dated,  1968. 
DAYS 

holidays.     See  tit.  Holiday «. 
Judicial,  what  are,  183-135. 
DEATH 

abatement  by,  385. 

action  by  representative  for,  by  wrongful  act,  376,  377. 
adverse  possession,  effect  of  death  on,  327. 
attorney,  of,  proceedings  on,   286. 
bail  exonerated  by,  of  defendant,  491. 
child 
•  death   of  pendlngr  administration,  proceedings  on.    16(5. 

parents  may  maintain  action  for,  376. 
claims  on  estate  of  deceased,  1493. 
court    commissioner,    of,    appointment    of    elisor    to    excKrute 

deed,   726. 
cross-demand  not  barred  by,  440. 
damages  for,  377. 

declarations  of  decedent,  relating:  to,  1870. 
decree  of  divorce  cannot  be  entered  nunc  pro  tunc.  669. 
deposition  may  be  read  in  case  of,  of  witness,  2082. 
effect    on    presentation    of   claim.       See     tit.     ClflitaMi     asaiiBflC 

Estate. 
elisor,  appointment  to  execute  deed  on  death  of  comnnissloner. 

726. 
execution  after,  686. 

executor,  proceedings  on  death  of,  1363. 
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DBATH  (continued), 
heirs  may  sue  for,  877. 

infant,  who  may  sue  for  and  who  liable,  S76. 
Judgment  after,  669. 
limitation 

effect  on,   327,  358,   355. 

of  action   for,  340. 
■esIlireBce 

caused  by,  who  may  sue  for,  377. 

child,  of,  who  may  sue  for,  376. 
of  attorney,  effect  of,  286. 
of  ehUd 

action   by  father  for,   376. 

action  by  representative  for,  i  377. 
of   commissioner  appointed  to  sell  on   mortiraee  foreclosure, 

aiq;K>intment  of  elisor,  726. 
of  employer,  priority  of  wagres,  1205. 
of  party 

after  verdict  and  before  Judgment,  effect,  669. 

In   partition 

proceedingrs  on,  768. 

service  of  notice  of  appeal  upon  attorney  of,  763. 

to  whom  conveyance  or  transfer  is  to  be  made,  effect,  1606. 
partition  not  affected  by,  766. 
party,  of,  effect,  on  action,  385. 
possession,  ri^ht  of,  not  affected  by,  327. 
presumed,  from  person  not  beiosr  heard  of  for  seven   years. 

1968. 
proper  practice  on  sugrerestlon  of,  670. 
public  administrator  to  be  notified  of,  1728. 
representative  may  sue  for  wrongrful,  377. 
set-off,  not  affected  by,  440. 
survivorship,  presumption  as  to,  1963. 
verdict,  death  after.  669. 
waffes  a  preferred  claim  in  case  of,  1205. 
who  may  be  sued  for,  376,  377. 
DBBT,  nmVAVl/Tf  OR  MISCARRIAGE  OF   ANOTHBR 

promise  to  answer  for  must  be  In  writing,  1973. 
DBBTOR 

arrest.     See  tits.  Arrest)  Bali. 

attachment.     See  tit.  Attaelinients« 

execution.     See  tit.  Bxeentlons. 

Judsrment,  proceedings  supplementary  to  execution,  714-721. 

supplementary    proceedings.      See    tit.    Supplementary    Pro- 


DBBTS.     See  tits.   Attachments |   Bxeeutlons)   Bstates  of  Deee- 
dent;  Supplementary  Proeeedlnvi. 
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DBBTS  (continued). 

attachment  of,   541,   542,  688. 

compromise  of.    See  tit.  0»Biproml«e. 

erood  without  seal,  1984. 

contribution  amongr  debtors,   709. 

estate  of  decedent,  payment  of,  1648-166S. 

exeentlon 

levy  on  under,  646,  688. 

seizure  on,  688. 
payment  to  sheriff  on  attachment  or  execution,  547,  716. 
receiver  may  collect,   568. 
ward's,  how  paid,  1768. 
DBCBSASBD  PBRSON 

sale  and  conveyance  of  property  of.     See  tit.  Sale*  sad  C*»- 
▼eyaaoes  of  Preperty  of  Deoedeata. 
DBCBDBNT'S  BSTATB.    See  tit.  Bstate  of  Deoedeat. 

presentation  of  claims  affainst.   See  tit.  Clatai*  acatevt  Botate. 
unclaimed,  how  disposed  of,  1739. 
DBCBIT 

of  court,  a  contempt,  1209. 
DBCISION 

appeal,  review  of,  on,  966. 
deemed,   excepted   to,  647. 
demurrer,  on,  notice  of,  476. 
exceptions  to,  646-649. 

when  to  be  taken,  646. 
facts  and  conclusions  separately  stated,  683. 
meaninsT  of,  1088. 
miist  be 

filed  within   thirty  days,  682. 

in   writiner,   682. 
new  trial,  motion  for,  660. 

of  supreme  court  and  departments,  to  be  in  writing,  49. 
OB  motion 

for  new  trial,  660. 

to  modify  award,  rig-ht  of  appeal,  1289. 


modifying,  68. 
paramount,  68. 
to  be  In  writinsr.  632. 
when  subject  to  review  on  appeal^  966. 
written,  to  be,  632. 
DBCISIOIf  OP  RBFBRBB.   See  tit.  HeferoiMO. 

findings  of  fact  and  law  must  be  separately  stated,  6S8.  643. 
DBCI^ARATION,  ADMISSION,  etc.    See  tit  Bvt4 
dyin^,   1870. 

evidence,  as,  1848-1868,  1870. 
liearsay.     See  tit.  Hearsay  Bytdenee. 
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DBCLARATION,  ADMISSION,  BTC.   (continued). 

"oath"  includes,  17. 

res  erestae.     See  tit.  Res  Creatae. 
DBCLARATION  OF  INTIQNTION 

attorney,  alien,  276. 

sole  trader,   1811. 
DBCRBB.     See  tit.  Order  and  Deeree. 

and  discharge  of  executor  or  administrator.     See  tit.  Bzccvtor 
aad  AdBtlBUtmtor. 

at  extra  session  of  superior  court,  67b. 

establishing  heirs,  effect  of,  1724. 

in  proceedingrs  affalnst  estate.     See  tit.  Claims  asaltifft  Bstate. 

what  to  be  recorded,  1719. 
DBDICATION  TO  PUBLIC  USB 

presumption  of  dedication  of  burial-srround,   1963. 
DBSBD.    See  tits.  CoBTeyaaeei  Deed  of  Trvstf  Reformation. 

"asrreement"  includes,  1866. 

conveyance  of  estate  of  decedent,  1665. 

descriptions  of  land,  rules  for  construing,  2077. 

execution   of,   defined,    1938. 

intended  as  mort^a^e.    See  tit.  Mortgmm^, 

mort^asre  not  deemed,  a,  744. 


on  sale  on  execution,  708. 
to  escheated  estate,  1271. 
DBFAUIiT.    See  tits.  Default  Jvdsmenti  NoB-nalt. 

adverse  party  in,  court  may  order  deposition,  2023. 

against  non-resident,  686. 

amended  complaint,  answering^  432. 

cannot  exceed  amount  demanded,  680. 

damasres,  assessment  of,  on,  686. 

entry  of,  686. 

Judsrment  on,  686. 
examination  of  plaintiff  or  agent,   686. 
for  failure  to  answer  amended  complaint,  432.  585,  872. 
in  forcible  entry  and  detainer,  1169. 
la  lastlcen^  court 

as  to  generally,  871,  872. 

relief  from,  for  mistake,  surprise,   neglect.  859. 
in  what  causes  Judgment  may  be  had  upon,  686. 
includes   costs,    686. 
judgment  by,  586. 

as  to  defaulting  defendant.     See  tit.  Default  Jodgmeat. 

cannot  exceed  amount  demanded,  680. 

relief 

cannot  exceed  that  demanded  by  complaint,  680. 
from,  in  justices*  court,  869. 
setting  aside,   478. 
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DEFAULT  (continued). 

judgrment-roll  in  case  of,  670. 

Justices'  court,  859,  871,  872. 

mandamus  not  srranted  by,   1088. 

non-resident,   default  Judgement  asalnst,  685. 

notice  of  motion  to  set  aside.     See  tit.  Notice. 

plaintiff,    what   relief   awarded,    680. 

procedure  where  service  by  publication,  586. 

promise  to  answer  for,  of  another  must  be  in  writing:.  1973. 

tlDletinff  title 

against  unknown  owners,  default  not  entered,   751. 

costs,  when  defendant  does  not  answer,  739. 
reference,  when  may  be  ordered,  585. 
relief  from  Judgment  by,  473. 
what  relief  awarded  plaintiff,  580. 
when  entered,  585. 
when  summons  by  publication,  585. 

DBFAULT  JIJDGM£3NT.     See  tit.  I>efa«lt. 

notice  of  motion  to  set  aside.    See  tit  Notice. 
DBFKGTy  E2TC. 

disregrarded,  to  be,  when,  476. 

in  account,  further  account  may  be  ordered,  454. 

in  pleadings,  when  disregarded,  475. 

of  parties,  ground  for  demurrer,   480. 

parties  of,  demurrer  for,  480. 

dbfsctive: 

complaint.     See  tit.  Coaiplaint, 
DE3FE:NDANT.     See  tit.  Parties  to  Action,  ParUee  DefemdABt. 

definition  of.  808. 

in  action  to  determine  conflicting  claims  to  real  estate,  380. 

Joinder  of  several  defendants,   380. 

landlord,  making  a,  397. 

parties,  who  to  be  defendants,  370,  384. 

pleadings  of,  422. 

several,  only  part  of  whom  are  served,  proceedings,  414. 

summons  where  defendants  reside  in  different  counties,  406. 

who   may  be  Joined  as,   379. 
DKFBNSB.     See  tit.  Answer. 

assignment  not  to  prejudice,  368. 

generally,  437-442. 

libel,  460. 

must  be  separately  stated,  441. 

order  of,  on  trial,  607. 

particular  actions.     See  the  particular  title. 

several  may  be  stated  in  answer,  441. 

written  instrument,  founded  on,   448. 
DEFICIENCY  JUDGMENT.     See  tit.  Foreclosure  of  Mortsage. 

foreclosure  of  mortgage  on  decedent's  estate,  1578. 
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DBFICONCY  JUDGMSSNT   (continued). 

in  mort^agre  foreclosure.     See  tit.  Foreclosure  of  Mortgnm^ 

judgment  for  costs.     See  tit.  Costa. 

undertakingr  to  stay,  946. 
DBPINITION8.     See  tit.  Words  and  Phrases. 

affidavit.  2008. 

affinity,  17. 

appellant,  17,  938. 

certiorari,  1067. 

civil  action,   30. 

complaint,  858. 

conclusive  evidence,  1837. 

constitution,    1897. 

corroborative  evidence,  1839. 

cross-examination  of  witness,  2046. 

cumulative  evidence,   1888. 

decision  of  court  (or  referee),  1032. 

defendant,   308,   1063. 

depose,  17. 

deposition,  2004. 

direct  evidence,  1881. 

direct  examination  of  witness,  2045. 

eminent  domain,  1287. 

evidence,  1823. 

exception*  646. 

execution  of  instrument,  1983. 

forcible  detainer,  1160. 

forcible  entry,  1169. 

general  verdict,   624. 

srrand  Jury,  192. 

incapable.  1767. 

incompetent,  1767. 

Indirect  evidence,  1832. 

indispensable  evidence,  1836. 

inference.  1968. 

injunction,  626. 

injury   to   person,   29. 

injury  to  property,  28. 

issue,  688. 


grenerally,  677. 

in  special  proceedingrs.  1064. 
Judicial  record,  1904. 
Judicial  remedies,  20. 

Jiwy 

general  ^ry,  190. 
of  inquest,  195. 
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DEFINITIONS  (continued). 

as  to  grenerally,  1895-1899. 

of  evidence,  1825. 
leading  question,  2046. 
Hens,    1180. 
mandate,   1084. 
material  allegations,  463. 
mentally  Incompetent,  1767. 
month,  17. 
motion,  1008,  1064. 
new  trial,  666. 
nuisance,  7S1. 
obligration,   26. 
occupant,   1160. 

oral  examination   (of  witness),  2005. 
order,   1008,   1064. 
organic  law,  1897. 
partial  evidence,  1834. 
person,   17. 

personal  property,   17. 
plaintiff,   808,  1063. 
pleadings,  420. 
presumption,   1959. 
prima  facie  evidence,  1883. 
primary  evidence,  1829. 
private 

property,  1240. 

statute,    1898. 

writings,  1889. 
process,   17. 
prohibition,  1102. 
proof,   1824. 
property,  17. 
public 

statute,  1898. 

writing,  1888. 
real  property,  17. 
redemptioner,  701. 
respondent,  938. 
satisfactory  evidence,   1835. 
seal 

as  to  generally,   14,   1930. 

public,  1931. 
secondary  evidence,   1830. 
section,  of,  734. 
slight  evidence,  1835. 

1648 


INDBX. 
[References  are  to  sections.] 

DEFINITIONS  (continued), 
special  proceedings*  28. 

verdict,    624. 
state,  17. 

statute,   1897.   1898. 
subpoena,  1985. 
subscriblngr  witness,  1936. 
terms,  grenerally,   17. 
testify,  17. 
trial  Jury,  198. 
trustee,  869. 
United  States,  17. 
unlawful  detainer,  1161. 
unwritten  law,  1899. 
verdict,  624. 
will,   17. 
witness,    1878. 
writ,    17. 

written  law,  1896. 
DBLIIVCIUENT  TAXBS.    See  tit.  Taxes  amd  Tazatloa. 
DBLITBRT 

claim  and.    See  tit.  Claim  and  Delivery* 

as  to,  erenerally,  609-620. 
DBMAND 

detainer,  in,  1161. 

inspection  of  written  instrument,  for,  449. 

mistake  or  error  in  statement  of,  not  to  Invalidate  claim  to 

mechanics*  lien,  1208a. 
of  bill  of  particulars,  464. 
of  relief,  as  to  necessity  of,  426. 
of  trial  by  Jury.     See  tit  Trial  %r  Jury. 
DBMURRBR 

accusation,  to,  agr&inst  attorney,  296. 
amended  pleadings,  to,  482,  472. 

in  Justices'  courts,  860. 
amendments,  after  or  before,  472. 
answer  and,  at  same  time,  481. 
answer,  448,  444. 

at  same  time,  does  not  waive,  472. 

effect  of  overruling:.  472. 

grrounds  for,  444. 

in  mandamus,  1091. 

part  and  demurrer  to  part,  441. 

part  of,  448. 

time  for,  432. 

when  demurrer  to  complaint  overruled,  472. 
as  a  pleadingr*  422. 
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DEMURRER  (continued). 

bar  to   statute   of  limitations   raised   by.     See    tit.   Statute   of 

UnJtatloBs. 
compUiInt 

may  be  taken  to  part  of,  481. 

to,  must  specify  grrounds,  431. 

to,   time  for,   480. 
counterclaim,  to,  448,  444. 
cross-complaint,  to,  442. 
forcible  entry  and  detainer,  in,  1170. 
sroiinds  of 

as  to  grenerally,  480,  431. 

to  opposition  to  probate,  1312. 
in  Justices'  court.     See  tit.  Proceedlaca  I*  Jimtlcen*  Court. 
in  mandamus,  1091. 
in  proceedings  for  disbarment,  295. 
intervention,  to,  387. 
issues  raised  by,  689. 
Judsrment  on,  proceedlngrs  after,  636. 
Judgrnient-roll,  copy  of  order  on,  is  part  of,  670. 
Justices'  court,  in.     See  tit.  Jnntlces'  Court. 

as  to,  854,  856-858,  860. 
may  be  taken  to  part  of  complaint,  431. 
must  specify,  what,  431. 
objection  to  complaint  waived,  when,  434. 
order  sustainingr  or  overruling,  deemed  excepted  to,  647. 
overruled,  filing  answer,  472. 

overrallnir 

deemed  excepted  to,  647. 

demurrer  to  answer,  facts  alleged  deemed  denied.  472. 

imposition  of  terms  in  allowing:  answer,  472. 

time  to  answer,  476. 

to  answer,  facts  allegred  deemed  denied,  472. 
sustaining:,  time  to  amend,  476. 
time 

for,  extendingr,  478,  1054. 

to  amend  on  sustaining:,  476. 

within  which  may  be  taken  to  answer.  448. 

within  which  must  be  taken  to  complaint,  480. 
to  au^rer 

grounds  of,  444. 

may  be  interposed,   when,  448. 
to  complaint  as  to,  430. 
to  petition  for  adjustment  of  debts,  etc.,  of  city  or  municipal 

corporation,  1822d. 
to  what  pleadingrs  may  be  taken,  422. 
waived,  not,  by  fllingr  answer  at  same  time,  472. 
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DEMURRER   (continued). 
waiver  of 

by  failure  to  demur,  434. 
not  by  flllnsr  answer  at  some  time,  472. 
summons  by,  406. 
when  defendant  may  demur,  430. 
Di&NIAL.    See  tit.  Answer. 
after  demurrer  overruled,  472. 


appearance  Is  equivalent  to,  1014. 
at  same  ^Ime,  431,  472. 

complaint  to,  430. 

dismissal  for  delay,  594. 

exception  deemed  taken  to  decision  on,  when,  647. 

failure  to  make,  effect,  462. 

grounds  must  be  specified,   431. 

juderment  on,  636. 

Justices'  court,  in,  856. 

law,  raises  Issue  of,  588. 

must  specify  causes,  431. 

sustained,  time  to  amend  runs  from  notice  of  decision,  476. 

time  for,  enlarspement  of,  473,  1054. 

waived,  objections  not  taken  by,  434. 

waives  summons,  406. 
DBP08B 

Includes  every  mode  of  written  statement  under  oatli,  17. 
DBPOSIT.    See  tits.  Bank  Dcposlti  Deposit  Ib  Conrtf  Deponlt  of 


admitted  funds  to  be  brought  into  court,  572. 
appeal  to  superior  court,  on,  978. 


as  to  generally,  486,  497. 
in  lieu  of  bail,  497-500. 
Judgment  to  be  satisfied  out  of.  500. 
substituting  ball  for,  499. 
attachment  on.  Judgment  to  be  satisfied  out  of,  5G0. 
clerk  to  pay  to  county  treasurer,  573,  2104. 
enforcing,   574. 

foreclosure  sale,  surplus  on,  727. 
how  money  applied  or  disposed  of,  500. 
in  banks,  heirs  and  next  of  kin  may  draw,  768,  1454. 
Is  Ucv  of 

bail.    See  tit.  B«dL 

as  to,  497-500. 
undertaking  on  appeal  to  superior  court.     See  tit.  Deposit 
of  Money. 
as  t&  generally,  940,  941,  948. 

1651 


INBEX. 
[References  are  to  sections.] 

DBPOSIT  (continued). 

instead  of  undertaking,  in  justices'  court,  926. 
Justices'  court.     See  tit.  Jnstleeii*  Courts. 

costs,  924. 

in,   instead   of  undertakingr.  926. 
money  on,  statute  of  limitations  does  not  apply  to,  848. 
of  money  with  sheriff  in  lieu  of  bail,  499. 
on  condemnation.     See  tit.  Bmtnent  Doauitsi. 
person  arrested  to  be  dlscharered  on,  486. 
payment  of  money  into  court  by  sheriff.  498. 
sheriff  to  pay  into  court,  498.  • 

ship,  sale  of,  surplus,  824. 
substituting  bail  for,  499. 
DBPOSIT  DV  COURT 

appointment  of  cleric  to  reeelve 

how  long  appointment  continues  and  revocation  of,  2104. 

to  be  filed  with  treasurer,  2104. 
by  one  interpleadingr,  886. 

condemnation  proceedingrs,  loss  of,  who  to  bear,  1254. 
directed,  when.  574. 
manner  of  enforcing  order  for,  674. 
money  to  be  delivered  to  clerk  or  deputies,  2104. 
must  be  paid  to  clerk  and  deposited  with   county   treasurer. 

673.  2104. 
of  proceeds  of  partition,  773. 
of  avrplua 

after  foreclosure,  727. 

on  sale  of  boat,  826. 
on  appeal,  926,  940,  941,  948. 
order  for,  how  enforced.  674. 
payment 

in  condemnation  proceedings,  1252,  1254. 

to  eonnty  treasurer 

his  liability  therefor,  578. 
how  kept  by  him,  573. 
proceeds  of  sale  of  mortgaged  realty,  15<&9. 
sheriff  to  deposit  bail  money  in  court,  498. 
to  be  deposited  with  county  treasurer,  573. 
treasurer,  duties  of,  2104. 
trustee,  by.  572. 
when  court  may  order,  572. 
DBPOSITION.    See  tits.  Bvldence)  Witnesses. 

absence  of  witness  to  be  proved  before  reading  in  evidence. 

2032. 
another  state,  to  be  used  in,  how  taken,  2086-2088. 
application  for  order  to  perpetuate  testimony  as  evi<|ence.  2084. 
before  whom  may  be  taken,  2031. 
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DBPOSITION  (continued). 


from  justice  court,  certificate,  2024. 

non^retum  of,  continuance  for,  showing  necessary,   2027. 

procuring  deposition  without,  2037. 

to  whom  to  issue,  2024. 
commissioner's  duties,  2026. 
court  commissioner  may  take,  259. 
court  may  order  when  adverse  party  in  default,  202S. 
death  of  party,  deposition   may   be  read,   2032. 
defined,   2004. 

"depose,"  definition  of,  17. 
distribution,  proceedingrs  in,  1664. 
effect  of,  2089.  I 

either  party  may  take,  of  witness,  2031. 
excluded  when  taking:  was  not  fair,  2033. 
form  of,  1538. 
how  taken,  as  to,  2006. 
hiaw  to  proewie  ^' 

how  taken,  2088.  ■« 

where  no  commission,   2087. 

witness  upon  commission,  2086.  '' 

ta  the  mtmte 

as  to,    2081.    2082. 

ca'nnot  be  read  when,   2021. 

manner  of  taking,  2081,  2082. 

may    be    taken    before   a   judge,    etc.,    upon    notice    to    the 
adverse  party,  2031. 

may  be  used  by  either  party,   2082. 

reading,  subscription  and  certification,  2083. 

right  to  read   in   absence   of  witness,    2082. 

sealing  and  Inclosing,  2082. 

to  Whom  directed  and  delivered,  2032. 

using  at  trial,  objections  to  form  of  questions,  2032. 
in  this  state  to  be  used  in  other  states,  2036. 
in  what  cases  may  be  taken,  2021. 
judge  may  take,  2081. 

Jurors,  on  deliberation,  may  not  take  with  them,  612. 
Imtlce  of 

peace  may  take,  179. 

supreme  court  may  take,  179. 
justices'    court,    postponement    of    trial,    testimony    may    be 

taken  on,  876. 
manner  of  taking,  2082. 
mamr  be  read 

at  any  time,  2084. 

by  either  party,  2022. 
may  be  used  by  either  party  on  trial,  2032. 
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DEPOSITION  (continued). 
Aotlee 

depositions  are  taken  upon.  2006. 

dispensed  with  where  witness  resides  out  of  state,  when. 

2029. 
of  taking,  time  of,  2031. 
ovt  of  state 

eommlsslosi  to  take 
how   issued,    2024. 
on  oral  Interrogatories,   2026 Mr • 
to  whom  directed,  2024. 
commissioner's  authority  and  duty,  2026. 
in  action,  when  may  be  taken,  2020. 
in  special  proceeding,  when  may  be  taken,  2020. 
Interroeratories  to  be  annexed,  how  presented  and   settled. 

2026. 
CM  oral  Interrovatortes 

commission  to   take,   2026^. 
fees  and  mileage,  where  not  taken,  2026 )ft. 
notice  of  taklnsTt  2026%. 
rlgrht  to  use  of,  2028. 
taking  without  interrogatories,  2026. 
to  be  used,  how  taken,  2085-2038. 
perpetuating  testlmoay 

authority  of  person  appointed  to  take  deposition,  2086. 

deposition,  when  may  be  produced  In  evidence.  2088. 

effect  of  deposition,  2089. 

how  perpetuated,   2083. 

manner  of  taking  deposition,  2086. 

notice,  service  of,  2084. 

order  and  petition  with  proof  of  service  to  be  filed,  2087. 

order  for,  2084. 

petltloa 

and  order  prima  facie  evidence,  2087. 
for  order  for,  2084. 
to  be  verified,  2084. 
testimony,   how   perpetuated,   2084. 
police  judge  may  take,  179. 
postponement  of  trial,   on,   596,   2027. 

deposition  of  witness  on,  admissible,  596. 
taking  deposition  of  witness  in  attendance,  696. 
testimony  may  be  taken  on,  696,  876. 
prisoner's,   1995-1997. 

production  of  deposition  in  evidence,  2088. 
question  and  answer,  must  be  in  form  of,  2006. 
referees  in  proceedings  for  disbarment,  298. 
reference  to  take,  in  proceeding  to  remove  attorney.  298. 
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DEPOSITION  (continued). 

sister  state,  for  use  In,  2084,  2038. 
mtmte 

takinsT  within.   2021,    2081-2088. 
taking:  without,  2020,  2024-S028. 
commission  to  issue,  2024. 
interrogatories,   2026. 
superior  judere  may  take,  179. 
supreme  judgre  may  take,  179. 
taklngr  to  perpetuate  testimony,  2083. 

effect  of,  2089. 
te«t  ImoMy 

construction  of  provision.  2021. 
of  witness  in  state,  when  taken  by.  2021. 
out  of  state,  when  taken  by,  2020. 
time  of  takingTr   2020. 

to  be  used  in  another  state,  how  taken,  2035-2038. 
used,  when  may  be.  2019,  2028,  2032^  2034. 
what  it  l8,  2004. 
when  excluded,  2033. 

once  taken,  may  be  read  at  any  time,  2034. 
when  may  be  used,   2019,  2028,   2032,  2034. 
who  may  take,  2031. 
wltaeMi 
In  state 

deposition  cannot  be  read  in  evidence  when,  2021. 
on  postponement  of  trial,  696,  876. 
to  will,  of,  1308. 
read,  may  be  when,  2021. 
when  may  be  taken,  2021. 
written  declarations  under  oath  to  be  by  deposition,  2019. 
DBPUTY  A8SBSSOIL.     See  tit.  Assessor. 
DEPUTY  CliBRK.     See  tit.  Clerk. 
DBPUTY  8HBRIFF.     See  tit.  SherllT. 
DEROGATION   OF  COMMON  LAW 

code  not  to  be  deemed  in,  4. 
DESCENT 

rigrht  of  possession  not  affected  by  descent  cast,  327. 
DESCRIPTION 
in    deeds,    2077. 

in  pleadlngr,  of  real  property,  456. 
real  property,  of  in  pleading,  456. 
rules  for  constmetle*  of 
of  lands,  generally,  2077. 

where  there  are  definite  and  ascertained  particulars,  2077. 
survey,  property  in,  order  for,  748. 

when  a  road  or  stream  of  water  not  navigrable  is  boundary, 
2077. 
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DEPOSITION  (continued). 

when    permanent   and   visible   or   ascertained    boundaries    or 
monuments  are  inconsistent  between  different  fne&s> 
urements,   2077. 
when  the  description  refers  to  a  map,  8077. 
when  tide  water  is  the  boundary,  1077. 
DBSTROYBD  WILL.     See  tit.  WIUs. 
certificate  of,  1841. 

court  to  restrain  Injurious  acts  of  executors  or  administra- 
tors during:  proceed  In  grs  to  prove,  1841. 
executors   or   administrators   restrained   from    injurious   acts 

pending:  proceedingrs  to  prove,   1341. 
letters  thereon  grranted,  when.  1840. 
must   have   been   in   existence   at  time  of  death,    1389. 
probate  of.     See  tit.  Probate  of  Lost  or  Destroyed  Will. 
proof  of  loss  or  destruction  to  be  taken,  1888. 
restraining  injurious  acts  of  executors  or  administrators  dur- 
ing: proceeding:s  of  to  prove,  1841. 
to  be  certified,  recorded,  and  letters  thereon  grranted,  IS 40. 
DESTENTION.     See  tit.  Forcible  "Bnirr* 

limitation  of  action  for,  338. 
DBVISE:  AND  LBGACY.     See  tit.  WIU. 
aetlon 

Involving:  validity  of  g:Ift  or  trust  under,  conclusiveness  of 

determination,  738. 
to    quiet    title    Involvingr    fiTlft    or    trust   under,    unprobated 
will  admissible,  738. 
devise 

or  legacy,  petition  for,  on  g:ivlng:  bond,  1658. 
specific,  how  far  exempt,  1562. 
devises 

liability  for  debts,  1563. 
specific,  liability  for  debts,   1563. 
legacies 

liability  for  debts.  1668. 
order  for  payment  of,  1651. 
specific,  liability  for  debts,  1563. 
legacy 

need  not  be  paid  until  court  orders,  1646. 
petition  for  on  g:iving:  bond,  1658. 
specific,  how  far  exempt,  1563. 
DBVISBUC.     See  tits.  Devise  and  Lesaey^  liiriU. 
DIAGRAM.    See  tits.  Mapsj  Bvldenee. 
DIRBCT  BVIDBNCn.     See  tit.  Bvldeaee. 
DIRHSCTOR8.     See  tit.  Corporations. 
limitation  of  action  a8:a!n8t,  859. 

1656 


INDBX.  I 

[References  are  to  sections.] 

DISABII«ITY.     See  tit.  Statnte  of  Iilmltetions. 

action  not  abated  by,  885.  i 

cause  of  action  accruing  durinsr  infancy,  828,  353. 

certain  disabilities  excluded  from  time  to  commence  action, 

828. 
Jnatlecfl'  I 

presiding,  substitute,  85. 

proceedinfiTS  thereon,  922. 

reassignment  and  transfer  of  action,  90. 
llnitatloAa 

bow  affected  by,  868. 

must  exist  when  ri^ht  accrues  to  avoid,  857. 
presiding  Justice's,  substitute,  85. 
statute  of  limitations,  effect  on,  828. 
superior  Judflre's.  holding:  court  by  another,  160. 
DI9BARMBBIT  PROCBBDINOS.     See  tit.  Attorney  at  I<mw. 
DISBURSBMBNTS.     See  tit.  Coata. 
as  to  costa,  1021. 

bill  of.    See  tit.  Cost  Bill, 
as  to  generally,  1033. 
DISGHARGB.     See  tit  Insolvency, 
arreaty  from 

exonerates  bail,  491. 

on  bail,  etc.,  486. 
final,  1161. 

in  insolvency.     See  tit.  Inaotveney. 
Juror,  siok,  fl6. 

of   debt   against   executor.      See    tit.   Bzecntor   and    Admlnla- 
tmtor. 

as  to,  1448. 
of  executor  or  administrator.     See  tit.  Bxeeutor  and  Admtn- 

latmtor. 
of  person  imprisoned  on  civil  process,  1143,  1161. 

examination  before  Judge,  1146. 

final,  1161. 

interrogatories  may  be  in  writing,  1147. 

may  be  discharged,  when,  1143-1154. 

notice   of  application   for,    1144. 

oath  to  be  administered  on,  1148. 

order  of  discharge,   1149. 

refused,  apply  again,  when,  1150. 

service  of  notice,  1146. 
plalMttS 

may  order  discharge  of  prisoner,  and  effect  of,  1163. 

to  advance  funds  for  support  of  prisoner,  1164. 
refused,  prisoner  may  again  apply,  when,  1150. 
OISCLAIMBR 
generally,  789. 
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DISCONTINUANCB  OF  ACTION 

entering,  581. 
DISCOUNT 

of  allowed  claims  aeralnst  decedent's  estate,  1648. 
DI8CRBTION   OF  COURT 

costs.     See  tit.  Costs. 

as  to  allowance  generally,  1025. 

appeal,   of,   when   in,   1027. 

eminent  domain,   in,   1255. 

partition,  in,  768.  795-801. 

postponement  of  trial,  on,   1027. 

proceedings  for  condemnation  of  land  in,  1256. 

when  court  has,  as  to,  1025,  1027,  1029»  1066.    . 
evidence  on  collateral  questions,  admitted  in,  1868. 
expenses  of  referees  In  partition,  168,  796. 
form  of  administering  oath,  in,  2096. 
granting  stay,  under  writ  of  review,  in,  1072. 
in    matters   of   cross-examination.      See   tits.    CroMi*BxaaiiBai- 

tloa;  Bvidence)  'Witness. 
on  allowance  of  costs,  1025. 

ordering  issues  in  mandate  to  be  tried  by  Jury  in«  1090. 
order  of  proof,  etc.,  607,  2042. 

to  order  reference  in  accusation  against  attorney,  298. 
view  by  Jury  of  premises,  allowed  in,  1954. 
DISMISSAL   OF  ACTION.     See  tits.   Appeals;  Jndgmeats;  Nmn^ 
suit  I  Vacatinir  Dismissal  9t  Aetloa. 
and  reinstatement  in  attachment.     See  tit.  AttachneBt. 

effect,  668. 
appeal,  is  the  remedy  for,  581.  | 

by  court  of  own  motion,  when,  581a.  | 

by  other  party,  681. 
by   plaintiff,    681. 
by  the  court 

after  verdict  and  final  submission,   when,  581. 

for  failure  to 

issue  summons,  581. 

serve  summons,  when,  681a. 

upon  motion  of  the  defendant,  581. 

upon  trial  and  final  submission,  when,  681. 

when  plaintiff  fails  to  appear,  681. 
delay,  for,  594. 

election  contest,  grounds  for,  1117,  1122. 
f ailnre 

to  appear,  594. 

to  enter  judgment,  dismissal,  681. 

to  serve  summons,  when,  681a. 
generally,  581. 
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DISMISSAL  OF  ACTION  (continued), 
how  made,  681. 
in  Justices'  court.     See  tit.  Jnstlces'  Court. 

as  to  flrenerally,  890. 
Juderment  of,  without  prejudice.  In  justices'  court,  890. 
Justices'  court,  dismissal  of  action  without  prejudice  In,  890. 
of  action,  grrounds  for,  581,  594. 
of  appeal.     See  tit.  DtsmlMal  of  Appeal. 
security  for  costs,  for  failure  to  BTlve,   694. 
to  be  entered 

in  clerk's  register,  when,  581. 
on  minutes  of  court,  when,  681. 
DISMI88AI<  OP  APPBAIj.    See  tit.  Dlsarfrnml  of  AeHon. 

efEect  of,   966.  ,  j 

failure  to  file  papers,  etc.,  964.  ! 

DISMISSAI*  OF  CROSS-GOBfPIiAIIfT.     See  tit.  CroMh-Cemplaliit. 
DISOBBpIBNCB.     See  tit.  Contempts.  | 

DISPUTBD  CORNIBR.     See   tit.  Bonndarlea. 

established  by  natural  objects,  1964. 
DIsaUALIFICATIOBT.     See  tits.   Afllnlty}  Consanffttlnlty. 
of  Jndse 

as  to,  170,  883,  1480. 
chancre  of  place  of  trial  for,  888. 
in  probate  proceedlngrs,  1430. 
transfer   of  administration   for,    1429. 
when  Judire  need  not  act,  1430. 
re-transfer,  how  made,  1482. 

transfer  not  to  changre  rlgrht  to  administer,  1482. 
transfer  of  probate  matters  to  adjoining'  counties,  1431. 
authority  of  court  to  which   transferred,   1481. 
when  cause  Issued  be  transferred,   1482. 
when  proceedingrs  to  be  returned  to  original  court,  1433. 
of  Juror,   602. 
of  Justice,  170,  838. 
of  referee,  641. 
DlgSOItUTIOlf 

of  corporation.     See  tit.  Corporations. 
of  injunction.     See  tit.  Injnnetlon. 
of  savings  and  loan  association,  1284. 
DISSOLVING  CORPORATION.     See  tit.  Corp«>ratlon«. 
DISTRIBUTION  AND  FINAL  SBTTLBMBNT.     See  tit.   Dlntrlbn- 
tlon  and  Partition. 
as  to  generally,  1684. 

continuation  of  administration,  when,  1670. 
decree  of 

to  be  made  only  after  notice,  1668. 
when  decedent  not  a  resident  of  state.  1667. 
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DISTRIBUTION  AND  FINAIi  SBTTLEMBSNT  (continued). 
dUtribvtloM 
flnal 

advancements  to  heirs,  questions  as  to  determined,   1686. 
answer. and  service  thereof,  1664. 
appeanuice  ta  be 
entered,  1664. 
filed,  1664. 
at  time  of  executor's  settlement,  1579. 
attaraey 

for  minor,  1664. 

to  file  written  evidence  of  authority,  1664. 
claimants    considered,   are   heirs,    devisees,   legatees,    as- 
signees, 1668. 
complaint  and  service  thereof,  1664. 
conclusiveness  of,  1664. 

decree,  1666. 
costs  on,  1664. 
decision  on  question  of  advancements,  effect  of,  1686. 


for,  to  contain  what,  1666. 

relating  to,  to  be  recorded,  1719. 
default  to  be  adjudged,  1664. 
depositions,  1664. 
evidence,   1664. 

executor's  statement  of  account,  1666. 
generally.  1684,  1666,  1666. 
hearing,  1668. 

heirship,  determining  on,  1664. 
homestead,  setting  apart  on  death,  1475. 
how  made  and  to  whom,  1665. 
laiaat  or  lacompeteat  wlthaat  saardtaa 

deposit  with  treasurer,  and  how  withdrawn,  1708 H> 

proceedings  in  case  of,  1708^. 
Judgment  in,  conclusiveness  of,  1664. 
jnrlsdletlOB 

after  to  settle  accounts  of  trustees,  1698. 

when  acquired,  1664. 
manner  of,  1665. 
new  trial,  1664. 
non-resident  decedent.  1677. 
notice   of,    1668. 

application  for,   1668. 

further,   1668. 

proof  of  service,   1664. 

requisites,    1664. 

service,  1664. 
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DISTRIBUTION  AND  FINAL  SBTTLEMBNT  (continued). 
notice  of 

on  whose  petition  made,  1668. 
order  for,  1666. 

to  show  cause,  1664.  # 

where  all  debts  paid  by  first  distribution,  1651. 
parties,  1664. 

partition  on,  166S,  1675,  1685. 
petition  for,  1664. 
practice  on,  rules  of,  1664. 
setting:  petition  for  hearlner*  1668. 
settlement  of  executor's  account,  1665. 
taxes  must  be  paid,  1669. 
to  whom  made,  1665. 
when  may  be  made,  1666. 
who  may  petition  for,  1665. 
partliil 

application  for 

notice  of,  1669. 

resisting',  1660. 
bond  for,  1668,  1661,  1663. 

may  be  dispensed  with,  when,  1663. 

payment  or  suit  on,  1662,  1663. 
costs,  1661,  1668. 

of  proceedingrs  for.  paid  by  applicant,  1663. 
execution  of  order  for,  1661. 
executor  or  administrator  may  resist,  1660. 
heir,  lesratee,  or  devisee  may  petition  for  after  one  year, 

1661. 
lesracies,  payment  of,  or  giving  bonds,  1658. 

notice  of  application  for,  1659,  1663. 
order  for,  1651. 

delivery  of  proceeds,  1663. 
partition  on,  1661. 
petition  for 

any  Interested  person  may  resist,  1660,  1663. 

executor  or  administrator  may  resist,  1663. 
prooeedlniTS    to    determine    Interest    of    heir,    legatee,    or 

devisee,  1663. 
time  for,  1658. 
when  may  be  ordered,  1661. 
who  nui7 

apply  for,  1660. 

resist,   1660,  1663. 
heirs  may  contest  all  matters,  1636. 
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DISTRIBUTION  AND  PINAL  SBTTLBMENT  (continued), 
heirs  may  file  petition,  1664. 

appeals  must  be  taken  within  what  time.  1664. 

appearance,  1664. 

attorney  for  minor,  1664. 

complaint  setting:  forth  lienship,  1664. 

court  to  make  order  directlngr  notice,  1664. 

decree  of,  service,  1664. 

description  of  real  estate  in,  1664. 

lleBshlp 

complaint  settingr  forth,  1664. 
time  to  plead  to  complaint  to,  1664. 
notice  of  taking  of  depositions,  1664. 
plalBtlir  Is 

party  fllingr  complaint,  1664. 
time  to  plead  to  complaint  of  lienship,  1664. 
legracles,  property,  how  marshaled  for  payment,  165& 
legatee 

rigrht  to  grreater  or  less  portion  not  to  affect  rlsht  to  hear- 
ing:, 1664. 
of  estate   of  decedent,   deposit   with   county   treasurer,   when. 
1703%. 
payment  out  on  petition  and  order,  1703 V^. 
provision  applicable  to  any  and  all  estates,  1703%. 
petittOB  for 

distribution  after  one  year,  1663. 
application  may  be  resisted,  1663. 
bond 

may  be  dispensed  with,  when,  1663. 
to  be  filed  by  heir,  1668. 
costs  of  proceedingrs  shall  be  paid  by  applicant,  1663. 
eomrt  may 

Krant  petition,  when,  1663. 
suspend  proceedingrs,  1663. 
delivery  of  proceeds  by  executor,  1663. 
real  property,  recording  order,  1719. 
taxes,  1669. 

what  decree  must  contain,  and  is  final,  1666. 
DISTRIBUTION    AND    PARTITION.      See    tit.    DIatribwtloa    aa^ 
Pinal   Settlement. 
advances  made  to  heirs,  1686. 
any  person  interested  may  petition,  1676. 
assigrningr  whole  estate  to  one  on  payment  to  others,  1680. 
at  time  of  executor's  settlement,  1634. 
commissioners,  1676. 

appointment,  oath,  and  warrant,   1676. 
for  partition,  appointing:,  1675. 
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DISTRIBUTION   AND    PARTITION 
comnilmilonera    (continued). 

may  take  testimony,  1688. 

new,  1684. 

number  of,  1675. 

one  only  may  be  appointed,  1675. 

powers  of,  1683. 

report 

confirming  or  rejectlngr,  1684. 
recording:,  1684. 

time  of  appointment,  1676. 

to  be  sworn,  1675. 

to  make,  not  necessary,  when,  1686. 

to  make  partition,  are  not  necessary,  1685. 

to  report,  1684. 
duty  of  commissioners,  1685. 

to  make  report,  1684. 
estates 

in  common,  1676. 

in  different  counties,  how  divided,  1677. 

may  be  sold,  1682. 

of  absentees.    See  tit.  fistates  of  DcoeAents. 
notice,  1688. 

to  be  griven  to  all  persons  and  eruardlans  before  partition, 
1683. 
of  estate  In 

common,  1675,  1676. 

different  counties,  1677. 
owelty,  1681. 
partition 

and  notice  thereof,  and  time  of  liilns.     See  tit  Partition. 

to  be  recorded,  1684. 
payment  for  equality  of  partition,  by  whom  and  how,  1681, 
petition 

and  notice,  time  for  filingr  and  sivins,  1676. 

for,  notice  of,  to  whom  ffiven,  1676. 

notice  of,  for,  1676. 
proceedings,  where  property  cannot  be  divided  without  injury, 

1680. 
■nle 

for  distribntlon  and  partition,  1680. 

how  conducted,  1680. 

may  be  ordered,  1680. 
shares  to  be  set  off  by  metes  and  bounds,  1679. 
where  some  heirs  parted  with  interest,  1678. 
who  may  petition  for,  1676. 

whole  estate  may  be  assigned  to  one  in  certain  cases.  1680. 

1663 


IKDBX. 
[References  are  to  sections.] 

DISTRIBUTITB  SHARB2  OF  HBIR.     See  tit.  Attachment. 
DISTRICT  ATTORNIBY 

duty  in  relation  to  public  administrator,  1742.    . 

duty  where  public  administrator  fails  to  make  return  and  to 
account,  1744. 

In  ease  of  nnlsanee 

city  attorney  over,  have  concurrent  risht,  781. 
to  abate  when  directed  by  supervisors,  731. 
may  sue  to  abate,  781. 
DISTRICT  COURT 

transfer  of  books,  records,  and  actions  to  superior  court.  79. 
DISTRICT  COURTS  OF  APPBAL 

attorneys  admitted  to  supreme  court  may  practice  in,  277. 

examinations  for  admission  of  attorneys,  by,  276. 
DISTRICT  OF  COliUMBIA 

included  under  state  and  United  States,  17. 
DIVIDENDS.     See  tit.  Corporations. 
DIVISION  FBNCBL    See  tit.  Boondaries. 
DIVISION  OF  JUDGES.     See  tit.  Snpreme  Court. 
DIVISION  OF  THIS  CODB 

as  to,  1. 
DIVORCiB.     See  tit.  AUnMny. 

admission  of  adultery  not  sufficient,  when,  2079. 

alimony  in.     See  tit.  AUatony. 

amendments  in  complaint  for,  473. 

confession  of  adultery,  not  sufficient  in,  2079. 

jurisdiction  of  proceeding's  for,  76. 

jury  in  action  for.     See  tit.  Jury. 

service  of  pleadingrs  and  papers  in  action  of,  1019. 

sitting  of  court,  private,  to  hear,  126. 
DOCKBT.     See  tits.  Docket  off  Jnsttees^  CToarti  Sapcrlor  C«art| 
Sopreme  Court. 

entries  made,  how,  672. 

execution  on,  of  predecessor,  916. 

foreigrn  justice,  of,  copy  as  evidence,  1921,  1922. 

how  kept,  672. 

what  to  contain,  672. 

inspection,  open  for  public,  673. 

is  what,  672. 

judgrment,  how  and  when  entered.  671. 

of  justice  of  the  peace.    See  tit.  D4K>ket  off  Juatleon'  Conrt. 
as  to,  generally,  911«918. 

public  inspection,  open  for,  673. 

redemptioner  must  produce  copy,  706. 

satisfaction,  enteringr  in,  676. 

to  be  open  for  inspection  without  chargre,  673. 

transcript  of  may  be  filed  in  other  counties,  lien  under.  674. 

what  to  contain,  672. 
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DOCKBT  OF  JUSTICBS'  COURT.     See  tit.  Docket. 

as  to,  98,  911-918. 

conviction  for  contempt  must  be  entered  in,  911. 

definition  of,  672. 

entries,  how  made,  672. 

entry  of  prima  facie  evidence  of  what,  912. 

execution  on  of  predecessor,  may  issue,  1916. 

foreigrn.  copy  of  evidence,  1922. 

index  to  must  be  kept,  918. 

judere  to  desifirnate  succeediner  Justice,  when,  918. 

JudSTRient  of,  671. 

Justice  may  issue  execution  or  other  process  upon  of  his  pre- 
decessor, 916. 

must  be  delivered  by  Justice  to  his  successor   or  to  county 
clerk,  914. 

predecessors.   Justice   may   issue   execution   or   other   process 
upon,  916. 

procedlnfiTS  as  to  when  office  becomes  vacant  before  successor 
is  appointed,  915. 

successor  of  Justice,  who  shall  be  deemed,  917. 

what  to  contain,  911. 
DOCUMSNT 

ancient,  presumption  of  erenuineness.  1963. 

proving:.     See  tit.  Bvidence. 
DOMICIL.B.    See  tit.  liesldeBCC. 
DOMICIIX4RY  ADMIIflSTRATOR.     See   tit.  Bx«eiitor  and  Ad- 

ndiiiatmtor. 
DOMICILIARY  APPOINTBB.     See  tit.  Bxeeatoni  and  Adminis- 
trators. 
DOMICILIARY   BXBCVTOR.     See    tit.    Bxecvtor   and   Adminis- 
trator* 
DOMICILIARY  RBPRBSBNTATIVB.     See  tit  Bxecutor  and  Ad- 
ministrator. 
DOUBLB  DAMAdks.    See  tit  Damases. 

for  embezzlement  of  property  of  estate,  1458. 
DRUGGIST 

exempt  from  Jury  duty,  200. 
DRUNKARD.    See  tit.  Insane  and  Incompetent  Persons. 
DYING  DBCLARATIONS.     See  tit.  Bvldence. 

as  to  grenerally,  1870. 
KSASBMBNT 

condemnation  of  under  eminent  domain,  1239. 
KJBCTMBNT 

alienation  pending:  suit,   not  to  prejudice,  747. 

costs  in,  when  allowed  of  course,  1022. 

description  of  property  in  complaint,  455. 

executor,  suit  by  or  aerainst,  1582. 
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BJBCTMBNT   (continued). 

Improvements,  set-off  for,  741. 
Joinder  of  cause  of  action  with,  427. 
measorement 

of  land  in  dispute,  742. 

of  shafts,  tunnels,  etc.,  742. 
mlnlngr  claims,  custom  and  usagre,  evidence  of,  748. 
parties 

as  to  grenerally,  380,  381. 

defendaiit 

unknown,  how  claims  of  determined,  749[a]-751. 
who  may  be  Joined  as,  379. 
re-entry  after  contempt  of  court,  1210. 
summons  to  unknown  defendants,  760,  751. 
aurvey  of  land  In  diapote 

as  to  grenerally,  742,  748. 

liability  for  injury  done  by,  743. 

order  may  issue  for,  742. 

what  to  contain  and  how  served,  743. 
termination  of  plaintiffs  rlgrht  pending  action,  effect  of.  740. 
title,  plaintiff's,  terminating:  during:  suit.  740. 
nnlcnoinni  clatmants 

determlnlngr  title  of,   751. 

summons  to,  750,  751. 
verdict  in,  625. 
writ  of  possession.     See  tit.  Writ  off  Aaatstaaee. 

as  to  grenerally,  380. 
ISIiBCTIOBT.     See  tit.  Conteirtlagr  Electioa. 
annulment  of,  effect,  1127. 
contest  of.     See  tit.  Contentlay  Blectton. 

as  to  grenerally,  1111-1127. 
holiday,  day  on  which  held,  is,  10. 
illegral  votes,  when  not  to  annul,  1114. 
IrreKolarlty  and  miscondact  or  Jadares 

when  not  to  annul,  1118. 

when  to  annul,  1112. 
Justices  of  peace,  time  of,  103. 

preference  given   to  contested  election   cases   on   hearing  ap- 
peals, 67. 
public  officers,  of,  prescribed  by  Political  Code,  262. 
superior  court  Judges,  of,  65. 
supreme  court  Judges,  of,  40. 
tie  vote.     See  tit.  Conteiitflnfl:  Ble€?tlons. 
void  office  vacant,  1127. 
who  may  contest,  1111. 
BI^BCTRICAL  POTTBR,  BTC,  COMPAIVT 
eminent  domain  for,  1238. 
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BUSOB 

appointment    of   on    death,    inability    or   absence    of   commis- 
sioner appointed  to  sell  in  morterase  foreclosure,  726. 

compensation  of  for  summoning  jury,  228. 

summoning  Jurors  to  complete  panel,  227. 

summoning  jury  forthwith,  226. 

to  give  undertaking,  726. 

to  sell  encumbered  property,  726. 
BMBBZZIiBMlSNT.     See   tits.    Bmbesaleineiit   and    Surrender   of 
Property  of  Bstatey  B«tateo  of  Decedents. 

administrator,  etc,  by»  suspending  for,  1626. 


ground  for,  479. 

in  justices'  court  in  case  of,  861. 
estate  of  decedent,  1458-1461,  1626. 
ward's  property,  examination  of  person  suspected  of,  1800. 

1BMBE3ZZI.BMBNT     AND     SUBBBNDEB     OF     PBOPEBTY     OF 
IDSTATB 

accounting,  citing  persons  to,  1461. 
before  grant  of  letters  testamentary,  1458. 
eltntion 

as  to,  generally,  1469. 

disobedience  to,   1460. 

to  persons  intrusted  with  estate,  1461. 

to  persons  suspected  of  having  embezzled  estate,  etc.,  1459. 
compelling  disclosure  by  imprisonment,  1460. 
damages  double  value  of  property  as  assessed  by  court,  1460. 
disclosures  may  be  compelled  by  imprisonment,  1460. 
enaboaslement 

before  grant  of  letters  testamentary,  1458. 

citation  to  person  suspected  of,  1459. 
penalty  for  refusing  to  obey,  1460. 

examination  of  person  suspected  of,  1459,  1460. 

expenses  of  person  cited  on  suspicion  of,  1459. 

punishment  for,   1460. 
liability  in  damages  for  double  assessed   value  of   property, 

1460. 
letters  testamentary  before,   1458. 
papers  respecting,  concealed,  how  secured,  1459,  1460. 


for  embezzlement  of  estate,  1460. 
for  refusal  to  obey  citation,  1460. 
persons   intrusted   with    estate   of   decedent   may    be    cited   to 
account,  1461. 


executor  or  administrator  to  have,  1452. 

o¥  real   estate,   when   to  be  delivered  to   heirs   or  devisees, 
1463. 
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BMINESlfT  DOBfAnr.     See  tit.  CondemBatloB  Proceedlas*- 
■etloM 

how  commenced,  124S. 
where  to  be  brougrht^  1243. 
annulment  for  failure  to  pay  damagres.  1252. 
answer  may  show  what,  1246. 
appeal Im 

effect  of,  on,  1267. 
provisions  relating:  to  apply,  1257. 
attorney's  fees  in  action  on  bond  to  build  fences,  etc.,  1251. 
bond  to  build  fences  and  cattle-gruards,  1251. 
cattle-guards  and  fences,  1248,  1251. 
code,  effect  of  this  part  of,  1258-1264. 

common  use,  court  may  regrulate  mode  of  enjoying*.   1247. 
compensation,  see  ^^damsireay*'  this  title. 

court  to  order  money  deposited  to  be  delivered  to  defendant. 

when,  1264. 
defendant,  when  entitled  to  demand,  1264. 
deposit  In  court 

amount  of  and  duty  of  court,  1254. 
county  clerk  liable  to  plaintiff  for  loss.  1264. 
is  at  risk  of  plaintiff,  1254. 
plaintiff  to  make  loss  erood,  1254. 
deposit  of  money  with  state  treasurer,  and  his  duty.  1254. 
payment  to  defendant  an  abandonment  of  defenses,  when. 
1254. 
complaint  and  Its  contents,  1244. 

description  of  each  piece  of  land  sought  to  be  taken.  1244. 
if  rlfirht  of   way  Is  sought,  complaint  must   show   location. 

1244. 
in  condemnfitlon  for  sewer,  1244. 
aames  of 

all  owners  and  claimants,  1244. 
corporations,  1244. 
statement  of  the  right  of  plaintiff,  1244. 
condemnation  in.     See  tit.  Gondeataatlon  ProeeedUasii. 
estates  and  rights  subject  to,  1289. 
faets 

necessary  to  appear  before,  1241. 
to  be  found  before,  1241. 
conflicting  claims,  court  may  determine,  1247. 
coastmctloB  of 
provision,  1260. 

statute,  in  general,  1258,  1260,  1263. 
this  part  of  code,  1258.  1260. 
eosta 

as  to  g'enerally,  1255. 
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BMINBNT  DOMAIN 
co«ta   ( continued  ) . 

apportionment  of,  1266. 
may  be  allowed,  1266. 
eomrt 

may  order  money  to  be  deposited  in  state  treasury,  1264. 
or  Jury  to  assess  damaires,  1248. 

compensation  to  be  assessed,  how,  1248. 

property  sougrht  to  be  condemned  constttutiner  only  part 

of  largre  parcel,  1248. 
separately,  how  much  the  portion  sought  to  be  condemned 

is  injured,  1248. 
value  of  the  property  sousrht  to  be  condemned,  1248. 
wkere  property  sovKlit  to  be  eoBdemned 
is  for  a  railroad,  1248. 
is  water,  1248. 
power  of,  1248,  1247. 

shall  have  Jurisdiction  to  regulate  the  mode  of  crosBing',  or 
enjoying  a  common  use,  1247. 
cross-complaint,  442,  1247. 

crossings,  court  may  regulate  mode  of  making,  1247. 
curing  defective  title,  new  proceedings  for,  1260. 


as  to  generally,  1248. 

apportionment  of,  1248. 

assessment  of,  manner  of,  1248. 

benefits  to  be  considered  In  the  assessment  of,  1248. 

court  or  Jury  to  assess,  1248. 

date 

when  to  be  fixed,  1249. 

with  respect  to  which  shall  be  assessed,  1249. 


for  in  court,  1262,  1264. 
or  bond  for  payment  of,  1261. 
elements  of,  1248. 

failure  to  pay  annulment  of  proceedings,  1262. 
in  cases  involving  waters,  1248. 
interest  on,  1249. 
measure  of,   1249. 
money  deposited  applied  on,  1267. 

not    to    include    improvements    made    subsequent    to    sum- 
mons, 1249. 
payment  of,  time  for,  1261,  1264. 
referee  may  assess,  1248. 

to  be  assessed  for  each  source  of  injury  separately,  1248. 
to  whom  to  be  paid,  1262. 
date  with  respect  to  which  compensation  shall   be  assessed, 
and  measure  thereof,  1249. 
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EMINENT  DOMAIN    (continued). 

defective  title,  new  proceedingrs  to  cure,  1250. 

defend,  who  may.  1246. 

defense,  who  may  make,  1246. 

defined,  1237. 

district  court,  jurisdiction,  1243. 

easement  may  be  condemned,  1289. 

entry 

on  land  to  survey,  action  for,  1242. 
right  of,  may  be  condemned,  128S. 
to  make  surveys,  1242. 
estate 

subject  to  public  use,  1289. 
an  easement,  1239. 
fee  simple,  1239. 

risrht  of  entry  upon  and  occupation  of  land,  1239. 
what  may  be  acquired,  1239,  1240. 
exception  under,  1258. 
execution  to  recover  damagres,  1262. 
facts  necessary   to   be   found   by   court   before   condemDation. 

1241. 
fee  simple  may  be  condemned  for  what,  1289. 
fences  and  cattle -sruards,   1248-1252,   1257. 
fencing:,  1248. 

flnal  order  of  oondenuiatloB 
what  to  contain,  1263. 
when  filed,  title  vests,  1268. 
for  what  purposes  may  be  exercised,  1238. 
franchise  may  be  condemned,  1240. 
erenerally,  1237-1254. 
hearing:,  1247. 

improvements  made  subsequently  to  summons,  no  compensa- 
tion for,  1249. 
interlocutory  order  for  possession,   1264. 
Jurisdiction  of 

courts  to  reg:ulate  mode  of  making:  crossing:  of,  or  enjoying: 

common  use,  1247. 
superior  court,  1248. 
locating:  property  required,  1242. 
loeatlon 

of  property 

manner  of,   1242. 
survey,  124*2. 
parties  may  make,  when,  1242. 
may  be  exercised  on  behalf  of  what  uses,  1237. 
municipality's  land  may  be  condemned,  1240. 
new  proceedlnirs  to  cure  defective  title,  1260« 
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EMINENT  DOMAIN   (continued). 
new  trial*  and  apvcaln 

costs,  defendant  to  bear  when  he  recovers  less,  1254. 

effect  of  motion,  1257. 

provisions  relatlngr  to  apply,  1267. 
order 

for  condemnation,  1263. 

of  condemnation 
flllnsr,  1258. 

what  to  contain,  1263. 
parties 

as  to  srenerally,  1246. 

may  make  location,  enter  and  survey,  when,  1242. 


into  court  does  not  discharge  plaintiff,  1254. 
of  damagres  or  deposit  of  bond  therefor,  1251. 
when  to  be  made.  1251.  1252,  1254. 
pendingr  proceedlngrs  not  afTected  by  provision,  1261. 
possession 

plaintifE  may  be  authorized  to  take  when,  1264. 
puttiner  plaintlfC  in  on  payment  or  grlvingr  bond  pending  new 
trial  or  appeal,  1257. 
power  of  court  to  determine  conflictlngr  claims,  1247. 
practice,  rules  of,  1256,  1262. 

preference  of  proceedingrs  over  other  civil  actions,  1264. 
private  property 
defined,  1240. 
tbat  may  be  taken  Inelades 

all  classes  of  private  property,  1240. 
all  real  property,  1240. 

all  rigrhts  of  way  for  any  and  all  purposes,  1240. 
franchises  for  toll-roads,  etc.,  1240. 
land  beloDgringr  to  this  state,  1240. 
property  appropriated  to  public  use,  1240. 
railroad  crossings,  1240. 
what  included  under,  1240. 
proeeedlnss  to  condemn 

land  belonging  to  this  state,  1240. 
what  facts  must  be  shown,  1241. 
property  devoted  to  public  use 
may  be  condemned,  1240. 

what  must  be  shown  before  condemnation  of,  1241. 
what  may  be  acquired,  1239,  1240. 
public  property  may  be  condemned,  1240. 
purposes  for  wblch  rigbt  may  be  exercised^ 
aqueducts,  1238. 
arsenals,  1238. 

1671 


INDBX. 
[References  are  to  sections.] 

EMINENT  DOMAIN 

pvrpeecs  for  wUeh  rlirht  may  be  exegctoe*  (continued), 
booms.   1SS8. 
brldgres,  1238. 

by-roads  leadingr  from  highway  to  residence.  1238. 
canals.  1288. 
cemeteries,  1238. 
chutes,  1288. 
dams,  1288. 
ditches,  1288. 
docks,  1288. 

electric  power  lines,  1238. 
ferries,  1288. 
flumes,  1288. 
fortifications,  1288. 
magazines,  1288. 
navy  and  army  stations,  1238. 
navy  yards,  1288. 
oil  pipe-lines,   1238. 
piers,  1288. 


and  dumpingr-places,  1288. 

for  supply  ins  water  and  storing  water,  1238. 
plank  roads,  1238. 
publle  b«tMlMVi  MBd  aa'#Mi<s  for  ose  of 

county,  1238. 

state,  1238. 
reservoirs,  1288. 
roads,  1288.  , 

and  flumes  for  logging,  1238. 

for  transportation,  by  traction  engrlnes.  1238. 
seweragrc  of  an  incorporated  city,  1288. 
telegraph  lines,  1288. 
telephone  lines,  1288. 
toll -roads,  1238. 
tunnels,  1288. 
turnpike  roads,  1238. 
wharves,  1238. 
puttiner  plaintiff  in  possession,  1254. 
abandonment  of  defense,  12&4. 
court  may  order  money  to  be  deposited  in  state   treasury. 

1264. 
duty  of  court  to  order  and  direct  money  paid   into   court 
to  be  paid  over,  1254. 


into  court  does  not  dischargre  plaintiff,  1254. 
to  defendant  of  money  paid  into  court,  duty  of  court,  1354. 

1672 


INDEX. 
[References  are  to  sections.] 

EMINBNT  DOMAIN 
pay^oit  (continued). 

state   treasurer   shall   pay   out   such    moneys   deposited    In 
what,  when,  1264. 
rallroad-crosslnflTS,  1247. 

respective  rlg'hts,  court  may  determine,  1247. 
liirbt  of  YTSTy 

may  be  used,  1240. 
subject  to  condemnation,  1239. 
rules  of  practice,  1266,  1262. 
state 
laad 

condemnation  proceedlngrs,  how  maintained  and  conducted, 

1240. 
condemnlnsr,  service  of  summons  and  complaint,  1240. 
may  be  condemned,  1240. 
treasurer   shall    pay   out  money   deposited    in    what,    when, 
1264. 
statute 

concernlngr  construction  of,  In  greneral,  1258,  1260. 
does  not  affect  rlfirht  of  city  to  take  street,  1263. 
takes  effect  when,  1258,  1269. 
submergred  lands,  1240. 


how  Issued,  1245. 
service  of,  1240,  1246. 
what  to  contain,  1246. 
superior  court  of  county  has  Jurisdiction  of  proceedinsrs,  1243. 
time  when  statute  takes  effect,  1268,  1259. 
title 

defective,  new  proceedinfirs,  1260. 
relating  to,  when  takes  effect,  1259. 
vests  under,  when,  1253. 
uses,  public,  what  are,  1288. 

value  of  land  not  taken,  determination  of,  as  to,   1248. 
vesting  title  in  plaintiff.  1253. 
what  property  may  be  taken  under,  1240. 
when  may  be  exercised,  1238. 
when  provision  as  to,  takes  effect,  1258,  1268. 
who  may  defend,  1246. 
BMPIjOYBB.    See  tits.  Affeaeyi  Master  aad  Serraat. 
BMPIiOYlBR.    See  tit.  Master  aad  Serraat. 
BNrORCBMBNT  OF  JUDOMBNT.     See  tits.  Jadsmeat;  Bxeca- 

tlon. 
BNOINBBR 

exempt  from  Jury  duty,  200. 
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• 
ENGLISH  language: 

procedlngrs  in  courts  of  justice  to  be  In,  186. 
BNTRY.    See  tits.  Kmtry  UpoK  Real  BsUrtei  EhrlAeaee. 

by  decedents,  evidence  in  specified  cases,  1946. 

business,  in  course  of,  1947. 

decedent,  by,  1946. 

in  course  of  business,  1947. 

Judgment,  of,  failure  to,  dismissal,  681. 

ivhen  made 

agrainst  interest.  1946. 
in  a  professional  capacity,  1946. 
in  performance  of  a  duty,  1946. 
BNTRY  UPON  RBAL  BSTATB 

limitation  of  action  for,  320,  328. 

under  claim  of  title,  322. 

when  deemed  held  adversely,  322. 
BNTRY  OF  JUDGMENT  OR  ORDBR 

superior  court  always  open  for,  73. 

supreme  court  always  open  for,  47. 
BI^UITY.     See  tits.  Covrt  of  Chanceryi  Court  of  B«alty. 
BRROR.     See  tits.  Brrors^  Defects,  etc.|  Bvldeace. 

in  law,  as  ground  for  new  trial,  675. 

when  disregarded,  476. 

writ  of.     See  tit.  Writ  of  Brror. 
BRROR,  DBFBCTy  BTC. 

be  regarded,  when,  475. 

disregarded,  to  be,  when,   476. 

law,  of,  657. 

mistake  in  name.     See  tit.  Mistake. 

or  mistake  in   statement  of  demand,  not  to   invalidate   claim 
to  mechanics'  lien,   1203a. 

regarded,  when,  475. 
BSCAPB 

assisting,  a  contempt,  1209. 

limitation  of  action  for,  339,  340. 
BSCHBAT  AND  BSCHBATS 

of  claim 

against  decedent  to  state,  when,  1514. 
to  state,  when,  1514. 
BSCHBATBD  BSTATBS 

answer,  1271. 

appearance,  1271. 

pleadings  and  trial*  1271. 

claimantSf  1272. 

costs,  1271. 

default,  1271. 

generally,   1269-1272. 

infants,  limitation  of  actions  by,  1272. 
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ESCHEATED  ESTATES    (continued), 
information  by  attorney-general,  1269. 
insane  person,  limitation  of  action  by,  1272. 
issue  of  fact,  how  tried,  1271. 
limitation  of  action,  on  claims  to,  1272. 
manner  of  commencing  prooeedinirs  relative  to,  12ft9. 
married  women,  limitations  in  actions  by,  1272. 
money  deposited  with  treasurer  to  pay  claim   agralnst  estate 

escheats,  when,  1514. 
moneys  in  hands  of  public  administrator,  1737. 
order  to  person  interested  to  show  cause,  1269. 
parties,  1271. 

petition  of  claimant,  1272. 
pleadingrs,  1271. 
proeeedlnipi 

by  person  claiming:  property,  1272. 

copy  of  petition  must  be  served  on  attorney-general,  1272. 
failure  to  appear  and  file  petition,  effect  of,  1272. 
relative  to,  manner  of  commenclngr,  1269. 
to  recover  property.  Judgment,  how  satisfied,  1272. 
publication  of  order  to  appear,  1269. 
receiver,  1270. 

appointment  of,  1270. 

of  rents  and  profits  may  be  appointed,  1270. 
sale  of 

as  to,  1271. 
confirming,  1271. 
costs  and  attorneys'  fees,  1271. 
disposition  of  proceeds,  1271. 
notice  and  time  of,  1271. 
vacating.  1271. 
vesting  of  title,  1271. 
sheriff's  deed,  1271. 
summons,  1271. 
trial.  1271. 

of  Issues,  1271. 
ESCROW.    See  tit.  Deed. 
ESTATE 

escheated.     See  tit.  Escheated  Estates. 
for  life.     See  tit.  Estate  for  Life. 
life,  .disposition  of,  on  owner's  death,  1728. 
ESTATE  FOR  LIFE 

action  to  terminate,  1723. 
decreeing,  ended  on  tenant's  death,  1723. 
disposition  of,  on  owner's  death,  1723. 
may  be  set  off  in  partition,  when,  770. 
setting  oft  in  partition,  770. 
waste,  liability  of  tenant  for,  782. 
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B8TATES  FOR  YESAR8 

may  be  set  off  in  partition,  when,  770. 
B8TATB  IN  COMIfON.     See  tits.  CoteaaBtf  P«rtlU9». 

as  to  partition  and  distribution  of,  1675,  167$. 
BSTATBS   OF  DBSGBDBNTS.     See  tits.   DI«trlbiitloBt   Bzecwtoni 
aad  A4iiilmlstratoT«i  Filial  Settlement  of  B«tat«S9  Par- 
tltloBi  Prokate  Courts)  Public  Admlatatnitor. 
abseateeii 

account,  1694. 
asents 

bond  of,  1692. 
compensation  of.  1692. 
may  be  appointed  for,  1691. 
claim  for  money  in  treasury,  1694. 
sale  of  property  of,  1694. 
unclaimed  estate,  1698. 
aeconat 

citing:  person  intrusted  with  estate  to,  1461. 
srenerally.     See  tit.  Bxeentom  aad  Adntlalstratora. 
of  trustees,  on  distribution,  ff  1699-1703%. 

administration  letters.     See  tit.  Letters  Testamentarr  aad 

of  Administration. 
administrator.     See  tit.  Bxecators  and  Admlnlatrafors. 
public.     See  tit.  Public  Admlnlstrator». 
advancements  to  heirs,  1686. 

agents  for  absent  interested  parties,  SI  1691-1698. 
appeals,  1714,  1715. 

from  order  respectinsr,  time  for,  939. 
from  what  orders  respectlnsr,  963. 
appraisement.     See  "inventory,**  this  title, 
after-discovered  property,  1451. 

time  to  return,  1451. 
as  to,   1444. 
manner  of,  1444. 

none  if  estate  consisting  of  moneys,  1446. 
of  partner's  interest,  1585. 
time  to  return,  1443. 

when  part  of  estate  in  another  county,  1444. 
appraisers 

appointment  and  compensation  of,  1444, 
may  be  appointed  at  chambers,  166, 
number  of,  1144. 
oath  of,  1445,  1449. 
who  disqualified  to  act  as,  1444. 
attorney  for  minors,  absentees,  devisees,  le^tees,  creditors, 
etc,,  1718, 
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BSTATBS  OF  DBCBDBNTS   (continued). 


a«4ltloBal 

citation  for»  1897. 

Judire  may  order  of  own  motion,  1402. 
order  for,  1899. 
security,  1896. 

suspendlns  executor,  etc..  1401. 
when  required,  1389. 
approval  by  judere,  1893. 
conditions  of,  1890. 
deficient,  citation  on.  1394. 
dispensed  with,  when,  1396. 
crenerally,  1888. 
justification  on,  1898. 
separate,  each  administrator,  etc.,  1891. 
several,  recoveries  on  same,  1392. 
■nretles 

liable  to  pay  in  same  kind  of  money  a^  principal,  1407. 
release  of,  1408. 

neerlect  to  erive  new  sureties,  1405. 
new  sureties,  1404. 
children,  estate  under  one  thousand  five  hundred  dollars  to  go 

to  widow  and,  1469. 
citations.  1707-1712. 

claims  aflrainst.    See  tit.  Claims  aval^st  Dceedcnts. 
closinflr  administration,  petition  for,  1670. 
community  property.    See  tit.  Connnantty  Property. 
continuance  of  administration,  procedure  to  obtain.  1670. 
contract  for  sale  of  realty  by  decedent,  completion  of,  1789a. 
costs,  1720. 

by  whom  to  be  paid,  1720. 
execution  for,  1720. 
of  final  distribution,  1664. 
of  proceedlnsrs  for  partial  distribution,  1663. 
creditors,  debtor's  discharge  in  will  is  not  valid  asainst,  1448. 


after  aetloa  broovht  or  ezeentlon  levied 
ezecvttoB 

levied  before  death,  1505. 
not  to  issue  after  death,  1505. 

asataurt  deeedeat 

dylQK  after  verdict  or  decision,  effect  of,  1506. 
proceedings  Where  execution  levied^  1505. 
creditor  may  redeem  property,  1506. 
of  minor  child  pendlngr  administration,  proceedings  on,  1665. 
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ESTATES  OF  DBCBNDBNTS    (continued). 
debt 

dischargred  by  will  to  be  included  in  Inventory.  144S. 
payment  of 

contlngrent  claims,  1648. 
disputed  claims,  1648. 

executor,  etc.,  personally  liable  after  order.    1649. 
extension  of  time  for  closing  estate,  1661. 
funeral  expenses,  1646. 
Insolvent  estate,  1645. 
mortgagred  property,  1644. 

omitted  from  order  for  payment,  barred,  1650.  1651. 
order  for,  1647. 

out  of  desisrnated  property,  1560. 
priority,  1643. 
rebate  under,  1648. 
sickness,  last,  expenses  of,  1646. 
property  chargrcable  with,  1516. 
debts  agrainst.     See  tit.  Claims  aaralnst  Deeedenta. 
discbarg^e  of  executor  or  administrator,  |{  1691-1698. 
disqualification 

clerk  to  transmit  certified  copy  of  order  and  papers.  1429. 
of  fadse 

retransfer  of  proceedings  when  new  Judg-e  acts.  1430. 
transfer 

not  necessary  when  judge  of  adjoining  county  attend5. 

1431. 
of  proeeedlnsa 

does  not  affect  right  to  letters,  1432. 
powers  of  judgre  on  retransfer,  1432. 
retransfer  of  paper,  1432. 
when  proceeding's  to  be  returned,  1433. 
proceedings  to  be  transferred  to  adjoiningr  county,  1431. 
dlaqaalUled 

to  grant  letters,  in  what  cases,  1430. 
transfer,  because  judfir<?  Is,  1431. 
distribution.     See  tit.  Distribution  and  Pinal  Settleasent. 
and  partition,  {{  1675-1686. 
on  final  settlement.  ||  1664-1670. 
embezzlement    of.      See    tit.    Bmbemslement    and   Surrender   of 
Property  of  Estate. 
order  to  examine  party  chargred  with,  1733. 
punishment  for  failure  to  attend,  1784. 
estates  under  fifteen  hundred  dollars,  proeeedlnva  In 
administration  of,  1469. 
on  setting"  apart  estate  under,  1469. 
setting  apart  estate  under,  1469. 
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ESTATES  OP  DBCBNDENTS    (continued). 

executors  and  administrators.     See  tit.  Kxecators  and  Admlm- 

Istraton. 
expenses  of  adnklnlstrntlon 

executor  may  retain,  1646. 
provision  in  will  for.  1560,  1562. 
extension  of  time  for  administration,  where  will  puts  limita- 
tion thereon,  1670. 
family  allowance.     See  tit.  Family  Allowance. 
fraudulent  conveyances  by  deceased,  1589. 
S'uardian.     See  tit.  Gnardlan. 
beim 

advancements  to,  1686. 
contest  all  matters,  ri^ht  to,  1636. 

real  estate,  entitled  to  possession  at  end  of  ten  months,  1453. 
rlgrhts  against  executors,  etc.,  1452,  1453. 
lielrslUp 

claim  of,  procedure,  1664. 

complaint  to  adjudsre  heirship,  time  to  file,  1664. 
determininsT  heirship  on  final  distribution,  1664. 
proceedingrs  to  determine,  1664. 
homestead.     See  tit.  Homestead. 
inventory.     See  <*appralsement|''  this  title, 
after-acquired  property,  time  to  return,  1451. 
after-discovered  property.  1451. 

how  enforced,  1451. 
appraisement  unnecessary  if  all  estate  money.  1446. 
appraisers 

appointment,   fees,  etc.,   1444. 
oath,  1445. 
debt 

discharged  by  will  to  be  included,  1448. 
due  by  executor,  included,  1446. 
exeentor 

claim  against,  to  be  included  in,  1447,  1448. 
to  include  debt  or  demand  of,  1447. 
form  of,  1445. 

homestead  to  be  included,  1443. 
how  made,  1445. 

liability  for  failure  to  return,  1450. 

may  be  received  at  chambers,  166. 

mioneys  must  be  Included  in,  1446. 

oath  to,  1449. 

of  partner's  interest,  1585. 

property  discovered  afterwards,  1451. 

revocation  of  letters  for  not  filing,  1450. 

time  to  return,  1443. 
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ESTATES  OF  DECEDENTS 
how  made  (continued). 

to  account  for  moneys,  1448. 
to  be  returned,  Includinsr  homestead,  144S. 
to  contain  what,  1446. 

to  show  community  and  separate  property,  1445. 
where  a  debtor  named  as  executor,  1447. 
where  estate  consists  of  moneys,  1446. 
Investment,   funds   In   United  States   or  California    securities. 

1640. 
issues,  1716. 

Judsre,  disqualification  of,  170,  14S0. 
jDrtsdletloB 

decided  by  first  application,  when,  1295. 
of  probate  courts,  76,  1294,  1295. 
wills  to  be  proved  In  what  county,  1294. 
lands  of  deeedont  aot  patoatod 

petition  to  establish  heirship,  srenerally,  1724. 
effect  of  decree  under,  1724. 
notice  of  time  of  hearing:  of,  1724. 
order  flxlnsr  time  of  hearing  of,  1724. 
proof  on,  1724. 
lease  of 

appraisement  of  rental  value,  1579. 

conditions  of,  1679. 

effect  of,  1579.  '  i 

execution  of,  1579.  I 

hearlngr,  1579. 

appointing:  appraisers  on,  1579. 
witnesses  at,  1679. 
irregrularltles  in.  effect  of,  1579. 
Jurisdiction,  1579. 


certified  copy  of  to  be  recorded,  1579.  | 

directing:  execution  of,  1579. 

to  show  cause,  1679.  I 

service  of,  1679.  I 

petition  for,  requirements  of,  1579. 
proceedings  for,  1579. 
recordlngr,  1579. 
terms  of,  1579. 

when  may  be  authorized  by  the  court,  1577. 
who  may  petition  for,  1579. 
Ieg:acle8,  property,  how  resorted  to  for  payment  of.   1658. 
life  estate,  disposition  of,  1664. 
mortsaire  of 
authorized  by  court,  may  be,  when,  1577. 

1680 


INDEX. 
[References  are  to  seotlon8.1 

ESTATES  OF  DECEDENTS 
movtsmve  of  (continued). 

deficiency  Judfirtnent  on  foreclosure  of,  1578. 

effect  of,  1578. 

execution  of  and  notes,  1578. 

foreclosure  of,  1578. 

deficiency  Judgment  on,  1578. 

Indebtedness  remaining  unsatisfied,  how  disposed  of,  1578. 
kearlBff  on  appUcfttlon  for  leave  to 

as  to,  ffener&lly,  1678. 

witnesses  on;  1578. 
Insurance  on  mortgaged  buildings,  1578. 
interest  on,  1678. 
Irregularities  In,  effect  of,  1578. 


directing  loan  and,  1578. 

certified  copy  to  be  recorded,  1578. 
duty  of  executor,  etc..  after  making  of,  1578. 
of  payment,  1648,  1644. 
to  show  cause,  1578. 
service  of,  1678. 
petition  for  must  show  what,  1578. 
recordlngr  of,  1578. 
who  may  petition  for,  1578. 
new  trials.    See  tit.  New  trlala. 

as  to,  1616. 
non-resident.     See  tit.  Non-realdent. 

jurisdiction  decided  on  first  application,  when,   1295. 
moB-residenta  or  abseatees^  proeeedlasa  resarillBV 
aha«Btee 

certificate  of  for  proceeds,  1696. 
disposition  of  Interest  of,  1691,  1693. 
distribution.    See  tits.  DlstrllniflOB|  Plaal  blstrlbtttioai  Par- 
tial DlatrlbvtloB. 
abaeateo 
aseat  for 

accounting  by,  1694. 

appointment  of  by  court  to  take  possession,  1691. 
bond  and  compensation  of,  1692. 
non-residents  or  absentees,  proceedings,  etc. 
distribution 

agent  for  absentee 

liability  on  bond,  1695. 
statute  for  applies  to  what  estates,  1667. 
unclaimed  personalty  in  hands  of,  disposition,  1693. 
certificate  of,  for  proceeds,  1696. 
court  to  appoint  to  take  possession  for,  1691. 
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ESTATES  OF  DECEDENTS 

non-realdents  or  absenteeay  proceediassy  ete.  (continued), 
deposit  of  moneys  for  with  county  treasurer,  1691. 
interest  of,  sold,  when,  1694. 
sale  of  interest  of,  when,  1694. 

unclaimed   personality   In    hands   of   a^ent   of,   disposi- 
tion, 1698. 
where  decedent  non-resident,  delivery  of  property,  1667. 
sale  of  absentee's  interest,  when,  1694. 
unclaimed  interest  of.     See  tit.  Pvblic  Administrator. 
how  disposed  of,  1693,  1739. 
oath,  executors',  administrators',  1387. 
partial  distribution  prior  to  final  settlement,  1658-1663. 
parties  claiming:,  are  incompetent  witnesses,  1880. 
partition  of  real  estate,  etc.,  1675,  1686. 

partnership,  survivor  entitled  to  settle  up  business,  1585. 
paymeBt  of  debts 

desigrnated  property,  1560. 
estate  is  subject  to,  1563. 
order  of,  1643. 
mrlll^  provlsioB  is 
for,  effect  of,   1560. 
insufficient,    1562. 
practice,   rules  of,   1713. 
probate 

chambers,  JudRe  at,  may  grrant,  176,  1305. 
conclusive  after  one  year,  1383. 
contest,    1307,    1312-1318,   1327-1333. 
answer,  1312. 
appeal,  1313. 

certificate  of  will  proved,   1317. 
demurrer,   1312. 
grounds  to  be  filed.  1312. 
judgrment,  1314. 
Jury,   1313. 
none,  1308. 

recording:  will  and  proof,  1318. 
trial,  1313. 
verdict,  1314. 
^Tltnesses 

testimony  of,  grood  as  evidence  for  the  future,  1316. 
who  to  be  examined,  1315. 
courts  of,  jurisdiction,  1294,  1295. 
effect  of,  on  administration,  1423. 
hearingr,  1306. 
letters 

administrator's,   with   will  annexed,   1360,   1356. 
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ESTATES   OF  DECEDENTS 
probate  (continued). 

durante  mlnore  aetate,   1854. 
executors,  etc.,  who  competent,  1350. 
form  of,   1860,  1429. 

further,   after    flnal    discharge,    If    further    property    dis- 
covered, 1698. 
issue,  to   whom,   1349. 
objections  to  ^rantln?  to  be  flied,  1351. 
petition   for,    1800. 

renunciation  by  executors,  constructive,  1801. 
seal  necessary,  151. 
transcript  of  minutes  equivalent  to,  1429. 


citations  to  persons  Interested,   1328. 
costs,    1332. 
hearingr,   1329. 
jud£rment,   1330. 

effect  of,  1381. 
time  allowed,  1327. 
where  £rranted,  1294,  1295. 
will.     See  tit.  Probate  of  Wffll. 
proof  of  will  to  be  filed,  1818. 
public  administrator.     See  tit.  Pablle  Admlalstrator. 

as  to,  1726-1744. 
publication,  how  made,  1705. 
real  estate,  speclflc  performance  of  testator's  contracts,  1597- 

1607. 
recording  order  is  notice,  etc.,  1706. 
sale.     See  tit.  Sale  of  Property  of  Decedeot. 
settlement.     See  tit.  Kzeevtora  aad  Admlalstratora. 


extension  of  time  for,  1652. 
when  to  be  made,  1652. 
speoiflc   performance   of   decedent's   contract   to   convey.      See 

tit.  Bawcntors  aad  AdnUnlatratora. 
stranger  dylngTi  notice  to  public  administrator,  1728. 
summary  administration  of  estates  leas  than  fifteen  hundred 

dollars,   1469. 
survlvlner  heirs  may  collect  money  deposited  in  bank,  1454. 
taxes,  to  be  paid  on  distribution,  1669. 
testamentary  document  to  be  delivered  to  court,  1298. 
transfer  of  proceeding's,  1431,  1432. 
trials.  1716. 
wife  and   children,   estate   under   fifteen    hundred  dollars    to 

go  to,  1469. 
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ESTATES   OF  DECENDENTS    (conUnued). 
will 

and  certificate  of  proof  to  be  filed,  1818. 
citation  to  produce,   1802. 
delivered  to  court,  to  be,  1298. 
torelvM 

fllingr  copy,  1828. 
hearing.  1824. 
recordlner.  1822. 
found  after  administration  grranted,  1428.  1424. 
nuncupative.  1844-1846. 
where   proved,    1294,   1296. 
witnesses,  claimants  are  incompetent,   1880. 
ESTATES  OF  MISSING  PERSONS.    See  tit.  MImiIbs  Pervoaa. 
ESTOPPEL 
in  pals,  1926. 
landlord  and  tenant.     See  tit.  Landlord  and  Tenant. 

as  to  in  case  of.  1962. 
standingr  by,  1962. 
sureties  bound   by,   1912. 
to  deny  judgrment,  1908-1915. 
EVICTION.     See  tit.  BJeetment. 

of  execution  purchaser  releases  him,  708. 

re-entry  after  is  contempt  of  court,  1210. 

EVIDENCE.     See  tits.  Testlmonyi  IVItneasea. 

accomplice,  see  <*fvelvkt  and  rafleleney,"  this  title. 

account  where  items  of,  refused,  not  to  be  driven  In  evidence. 

454. 
acknowledgred  documents,  evidence,  1951. 
acquiescence,  presumption  as  to,  1963. 
act,  part  of,  In,  all  may  be  put  In,  1854. 
administration 

entry  In  minutes  Teg&rding,  conclusive,  1376. 
letters  of,  transcript  of  minutes  equivalent  to,  1429. 
of  oath  or  affirmation.     See  tits.  Administration  of  Onth  or 
Conlbrmatloni  Confirmation  |  Oaths. 
administrator,  etc.,  action  by  and  against.    See  tit.  Ezeentom 

and  Administrators, 
admissibility  and  relevancy  of 
bible,  to  prove  pedl^rree.  1870. 

character,  erood,  evidence  of,  admissible,  when,  2953. 
collateral  fact,  as  to  Inquiry  into,  1868. 
common  reputation  respecting-  facts  more  than  thirty  years 

old,    1870. 
confined  to  material  alleeratlons  of  pleadingr,  1867. 
declaration  of  third  person,  conduct  In  relation  to,  1870. 
facts  which  may  be  proved  on  the  trial,  1870. 
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BVIDESNCB 

adayilMilMUty  aad  rdwanor  ol  (continved). 

inscriptions  as  evidence  of  common  reputation,   1870. 

is  for  the  court,  2101. 

letter  admitted*  answer  admissible,  1864. 

material  alleg-atlons  only  are  required  to  be  proved,  1867. 

monuments,  as  evidence  of  common  reputation,  1870. 

OB  kaadwrltliMr 

ancient  wrltlngr,  comparison,  how  made,  1946. 

comparison  of  handwrltiners,  1944. 

evidence  of,  by  comparison,  1944,  1946. 

erenuineness  of,  to  prove  a  wrltinsr.  1944,  1945. 

how  proved,  1943. 

opinion  of  witness  respectingr.  1870. 
on  qveatloms  of  pediaiee 

ancient  facts,   1870. 

evidence  of  common  reputation,  1852,  1870. 

common  reputation,  1862,  1870. 

declamitloMs 

by  member  of  family  as  to  common  reputation,  1852. 
of  member  of  family  as  to,  1862. 

ensravlnss,  as  evidence  on,  1870. 

evidence 
admissible  on,  1870. 
of  common  reputation,   1862,   1870. 

family  portraits,  admissibility  on,  1870. 

reputatlop,  common,  what  admissible  to  show,  1852,  1870. 

what  admissible  on,  1870. 
part  of  transaction  proved,  whole  admissible,  1854. 
partlenlnr  faets  «r  «ncstlons 

accounts  proved,  how,  1856. 

affidavit,  identity  of  non-resident,  establlshlnfir  by,  1379. 

congress,  proceeding's  of,  proved,  how,  1918. 

departmental  documents,  proved,  how,  1918. 

destroyed  document  or  writing,  proved,  how,  1865. 


destroyed,  proved,  how,  1856. 
foreign,   proved,   how,   1918. 
official,  proved,  how,  1918. 
executive,  acts  of,  proved  how,  1918. 


contents  of,  proved,  how,  1865. 
destroyed,  proved,  how,  1866. 
adnilaalMllty  nnd  relevsMcr  of  pnvtievlnv  fneta  or  «ae«ttons 

Justice's  judgrment  of  sister  state,  proved  how,  1921. 
laws 

forelffn,  proved,  how,  1901. 

1685 


INDESX. 
[References  are  to  sections.] 

KVIDENCE 

admissibility  aad  rrievaacy  of  pwrtlculam  ftsets,  «tr.  (cont'd). 
aaiwTltteB 

of  forelgrn  country,  proved,  how,  1901. 
of  sister  state,  proved,  how,  1902. 
sister  state,  of,  proved,  how,  1902. 
legrlslature  proceeding's  of,  proved,  how,  1918. 
lost  document  or  writing  proved,  how,   1855. 
municipalities,  proceedingrs  of,  proved,  how,   1918. 
newspaper,  publication  in,  proved,  how.  2010. 
private  writing",  public  record  of,  proved,  how,  1919. 
record 

Judicial,  proved,  how,  1906. 

proved,  how,  1865. 

public  or  private  writing,  proved,  how,  1919. 
United  States 

documents  of,  proved,  how,  1918. 

public  writings  of,  effect  of,  proved,  how,  1925. 
writlags 

lost  or  destroyed,  proved,  how,  1855,  1937. 

public,  of  territories,  proved,  how,  and  effect  of,  1924. 

where   subscribing  witness  denies  or  forgets   the   execu- 
tion of,  proved,  how,  1942. 
relevant 

n\ust  be,  1868. 

what  is,  1870. 
reputation,  common,  admissible,  when,   1870. 
testimony  at  former  trial 

admissible,  when,  1870. 

jurisdiction,  witness  out  of>  admlSBtble.  1876. 

of  deceased  witness,  1870. 

vHtneMi 

deceased,  1870. 
out  of  jurisdiction,  1870. 
third  person,  of  evidence  relating  to,  1851. 
admlmion 

adultery,  of,  in  divorce  cause,  not  alone  sufficient,  2079. 

as  to,  1845. 

entry   In   books,   1946. 

Inference  from,   1882. 

of  execution  of  writing,  1849. 

of  predecessor,  effect,   1849. 

offer  to  compromise  Is  not,  2078. 

predecessor  In  title,  effMt  of,  1849. 

relation   between  parties,  1848-1864. 

res  gestae,  a  part  of,  1850. 

trial,  may  be  proved  on,  1870. 

writing,  execution  of,  1942. 

1686 


INDBX. 
[References  are  to  sections.] 

EVIDENCE  (continued). 

adultery,  confession  alone  not  sufficient   in  divorce.   2079. 

affidavit.     See  tit.  AAdavlt. 

affirmation.     See  tit.  Oatks  wiA  AlBrmattoBs. 

as  to,  firenerally,   2093-2097. 

form    of,    2097. 

or  oath,  necessary,  1646. 


allesrations  must  be  proved,  1869,  1981. 
only  to  be  proved,  1869. 


parol,  when  invalid.  1973. 
redneed  to  wrltlnir 

deemed  a  whole  contract,   1856. 
provision  does  not  exclude  other  evidence,   1856. 
where  a  mistake  or  imperfection  exists,  1856. 
allesaCloBS 

material  only  to  be  proved,  1867. 
to  be  proved  by  each  party,  1869. 
alteration  of  writing:,  producer  must  explain,   1982. 
an  offer  equivalent  to  payment,  2074. 
art,  book  of,  1986. 
bible,  family.     See  tit.  FamUx  Bible. 

admissibility  of,  to  prove  pedisrree,  1870. 
bill  of  exchansre.  Indorsement  where  presumed  made,  1968. 
board,  entry  made  by,  prima  facie,  1920,  1926. 


art,  of,  1988. 

bible,  family.     See  tit.  Family  Bible. 
to  show  pedigree,   1870. 

charts,  when,  1936. 

containing  foreign  laws,  presumed   to  be  correct,   1900. 

entries  In  official,  1920. 

historical  works,  1936. 

maps,  when,  1936. 

of   science   or  art,   19S6. 

presumption  as  to  contents  of,   1963. 

printed,   of   reports   of   decisions   of  courts   of   other   states 
or  countries,  1902. 

public,  entries  In,  1920. 
boundaries,  description  in   deeds,   2077. 
burden  of 

proof,  1981. 


■llegattona 

only  to  be  proved,  1869. 
to  be  proved,  1869. 
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EVIDENCE 
"barden  9t  (continued). 

one  holding  must  produce  evidence,  19S1. 
of  issue  to  be  proved.  M€l. 
alteration    of    writing-,    1982. 
in   general ,   1981. 
negative  allefiratlon,  whether  to  be  proved,  1869. 


action  is  barred,  468. 

Jurisdiction,  where  Judgrment  pleaded,  456. 
burial-ground,  presumption  as  to,  1968. 
carrier,  rules  of,  strfct  proof  of  notice  of,  required,  1870. 
certain  facts  of  general  notoriety  assumed  to  be  true,   1875. 
accession    to    office    and    the    official    signatures    and    seals 

of  office,  1875. 
existence,  title,  national  flag,  and  seals,  1875. 
laws  of  nature,  1875. 
national  flag,  1876. 

public  and  private  official  acts  of  legislature,  1875. 
seals  of 

all  the  courts,  1875. 
court  of  admiralty,  1875. 
state,   1875. 
signatures  and  seals  of  office,  1875. 
speclflcation  of  such  facts,  1875. 
true  signification  of  English  words,  1875. 
whatever  is  established  by  law,  1875. 
certalntj' 

to  establish  fact,  1826. 
certlflcate 

of  copy  of  writing,  what  it  must  state,  1923. 
of  purchase,  primary,  of  ownership,  1926. 
certified  copies  public  record  of  public  or  private  rlirht  prima 

facie,  1898. 
character,  good,  of  witness  or  party,  205S. 
charters,  construction  of,  1869. 
charts,   1986. 
eoaclaalve 

defined,    1837,    1978. 

entry  in  minutes  conclusive  evidence  of  notice  of  petition 

for  letters,  1376. 
in  general,  1978. 

record  of  court,  parties  cannot  contradict,  18S7. 
unanswerable,   in  g-eneral,  1978. 
what  is,   1837,   1978. 
condition   precedent,    467. 
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ETVIDENCB  (continued). 
eoBfcmlon 

adultery »  effect  of  in  divorce,  2079. 

by  accused,  1870. 
confined  to  material  allegations,  1867. 
consequence,  presumption   that  person   intended  ordinary,   of 

act,   1968. 
conspiracy,  acts  or  declarations  of  conspirator  may  be  proved 

against   co-conspirator,    1870. 
constrvctloB 

descriptions  in  conveyances,  2077. 

differently  understood  by  different  parties,  1865. 

general  acceptation  of  terms  to  be  adopted,  1861-1866. 

instruments   of,   1858,   1859. 

is  for  court,  2102. 

statutes,  instruments,  etc.,  1858-1866. 
contents  of  writing:,  how  proved,  1855. 


intention  of  parties  and  reformation.     See  tit.  Reformation. 

intention  of  parties  to,   1869. 

in  writinfiT,  parol  evidence  not  admissible  to  vary,  1866. 

language  in,  rule  for,  1857. 

mortgages.     See  tit.  Hortsages. 

of  two  constructions  of,  which  preferred,  1864. 

sale  by  sample.    See  tit.  Sale  by  Sample. 

skilled  persons  may  testify  to  decipher  character,  1863. 

terms  construed  in  general  acceptance,  1861. 

written  words  control  those  printed  in  blank  form,  1862. 
converMitfoii 

all  admissible  where  part  admitted,  1854. 

part  of  in  evidence,  all  may  be  put  in,  1854. 
copy  of  foreign,  record  is,  when,  1907. 
corroborative,  1839. 

defined,  1839. 

evidence,  what  is,  1889. 

eredlblUtr 

collateral  inquiry  as  to,  1868. 

determination   of,  1847. 

impeachment  of,   1879. 
credit,  representations  as  to,  must  be  in  writing,  1974. 
cross-examination.      See    tits.    Cromi-ESxamlnatloBf   WHaesnea. 
cumulative,  what  Is,  1888. 
custom.     See  <^Miges  and  cnstomsy"  this  title. 

as  to,  1870. 
date,  presumed  true,  1968. 
de  facto  officer,  1963. 
death,  presumption  of,  priority  of,  1963. 
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EVIDENCE  (continued). 
deelaratloB 

acts  or  omissions  of  another,  one  person  not  affected  by. 

1848. 
admissible  against  party  making*,   1870. 
•S<eBt 

as  evidence,  1870. 
wlien  admissible,  1870. 
all  admissible  if  part  admitted,  1854. 
conspirator  of,  1870. 


acts  or  omissions  of,  admissibility  against  successor.  1853. 
admissibility  against  his  successor  in  Interest,  1858. 
against  interest,  1870. 
as  to  pedigree,  1862,  1870. 
.  relatliiK  to 
birth,  1870. 
death.   1870. 
marriage,   1870. 
respecting  relationship,  1870. 
dying.     See  tit.  "Dytng  Deelarattons. 
in  general.  1870. 
interest,  against,   1868. 
member  of  family,  as  to  common  reputation,  1852. 

pedigree,   1852. 
of  decedent 

admissibility  as  part  of  res  gestae,  1858. 
as  evidence  of  pedigree,  1852. 
evldeace 

against  successor  in  interest,  1853. 
of  pedigree,  1852. 
generally,  1870. 
of  predecessor  in  title,  1849. 
of  third  person,  conduct  in  relation  to,  1870. 
one  Jointly  Interested,  when  admissible,  1870. 
partner,  when  admissible,  1870. 
predecessors  in  title,  1849. 
proof  on  trial,  1870. 
res  gestae.     See  tit.  Res  Gestae. 

part   of,   1850. 
tliird  pemoii 

not  to  prejudice,   1848. 
when  admissible.  1870. 
which  are  a  part  of  the  transaction,  1850. 
written  under  oath  to  be  by  deposition,  2020. 
deed 

construction  of,  1860,  2077. 

vary,  parol  evidence  cannot  he  admitted  to,  1855-1856. 
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EVIDENCE   (continued), 
defendant  must  prove,  what,   1869. 
deflnltioii  of  various  Umds 

and  divisions,  1825. 

conclusive,  1837. 

corroborative,   1839. 

cumulative,   1838. 

direct,  18S1. 

generally,  1823. 

Indirect,  1882.  ' 

indispensable,   1886. 

Inference,  defined,  1958. 

Judicial.    1828. 

law.   1825. 

oral  examination,  2006. 

partial,  1884. 

prima  facie.  1833. 

primary,   1829. 

proof,   1824. 

relevant,    1870. 

satisfactory,   1886. 

secondary,    1880. 

slifiTht,   1836. 
degree  of,   1828. 

certainty  required  to  establish   facts,   1826. 

specified,  1827. 
delivery,  imports  ownership  of  deliverer,  1963. 
demonstration,  not  required,  1826. 
deposition.     See  tit.  Depoaftton. 
descriptions    of    land,    rule     for     construction     of.       See     tit. 

Description  of  Lands. 
detainer,  unlawful,  In,  1172. 
diaerram.     See  tit.  DInffram. 
direct 
defined,   1831. 

off  witness  to 

agreement  is,  1881. 
writing  is,   1881. 

what   Is,   1881. 
deposition  may  be  read  in,  by  either  party,  2022. 
disputed  facts  to  be  proved  on  trial,  1870. 
divorce,  confession  of  adultery  alone  not  suflflclent,   2U79f 


accounts.     See  tit.  Accounts. 

summary  of.  admissible  in  evidence,  when,  1855. 
acknowledgment,  certificate  of,  prima  fade  evidence,   1948. 
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docaBMKtary  (continued), 
affidavits.    See  tit  Afldavlts. 

rank  of,  as,  2009. 

what  may  be  proved  by,  1379.  2009. 
books.     See  ^booka,**  this  title. 

containing  the  law,  presumed  correct,   1900. 

containinfiT  published  decisions,  admissibility  in   evidence. 
1900. 

hisiorical,  as  evidence,  1986. 

official  books,  entries  in  prima  facie  evidence,  1920. 

of  art,    1936. 

of  science,   1936. 

presumption  as  to  correctness,  1963. 
certificate  of  purchase  or  location  of  lands  as  evidence  of 

of  ownership,  1925. 
charts  as  evidence,  1936. 
entries 

by  officers,  as  evidence,  1920,  1926. 

in  family  bible  or  books,  as  evidence  of  pedigree.  1870. 

in  Justice's  docket,  prima  facie  evidence,  912. 

In  official,  prima  facie  evidence,   1920. 

of  decedents,  admissible   in   evidence,   when,   1946. 
execution-books,  prima  facie  evidence,  683. 
Judgment  as,  1920,  1962. 
Jvdiclal  reeord 

authenticated,  how,  as  evidence,  1905. 

definition   of,   1904. 

of  another  state,  efTect  of,  1913,  1921. 

of  court  of  admiralty,  effect  of,  1914. 

of  forelsm  fsoantry 
effect  of,   1916. 
how  authenticated,   1906. 

of  Justice  of  the  peace,  prima  facie  evidence.  912. 
laws,   written  and  unwritten,  1895. 
letter  admitted,  answer  is  also  admissible,  1854. 
maps  as  evidence,  1936. 

notice  to  adverse  party  to  produce  writlngr*     See  tit.  Notlee 
to  Prodnee. 

as  to,  generally,  1855,  1938. 
officers,  entry  by,  prima  facie  evidence,  1920.  1926. 
records  of  officer,  admissible  In  evidence,   1920. 
wtU 

admissible  in  action  to  quiet  title  where  validity  of  devise 
Involved,  whether  admitted  to  probate  or  not,  738. 
wrrltlrngm 

accounts,  summary  of  admissible,  when,  1865. 
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wrlttas*  (continued). 

called  for  and  Inspected,  may  be  withheld.   1939. 
construction  of.     See  tit.  CoBts««tB. 

as   to,    18M-1866. 
contents  of  admissible,  when,  1870. 
inspection  of  may  be  demanded  in  what  cases,  1000. 
part  admitted,  all  admissible,  1864. 
sko^TA  to  iprltncm 
may  be  inspected  by  other  party,  2054. 
must  be  read  In  evidence,  when,   2064. 
effect  of,  2061. 
as  to  fiT^nerally,  2061. 
instruction  as  to.     See  tits.  iMtractton  to  Jnrri  Jury. 

to  be  given  on  certain  points,  2061. 
Jury  to  Judge  of,  2061. 

reasonable  doubt.     See  tit.  ReaMHiable  Donbt. 
engravings,  etc.,  1870. 
entry 

in  books,   1946.  1947. 
in  official  books,  prima  facie,  1920. 
made  by  officers  or  boards  is  prima  facie.  1926. 
errors  and  defects.     See  tit.  ESrrom^  Defeets,  asd  Mlstakefi. 

disregarded,  when,  476. 
established  by  law,  whatever  is,  is  Judicially  recognised,  1875. 
estoppel,  1908,  1962. 

matter  adjudged,   1908,   1911. 
••standing  by,"   1962. 
sureties,  bound  by.  1912. 


cross.  2046,  2048. 
direct,    2046-2047. 
of  witness.     See  tit.  Witness. 
oral  defined.  2005. 
exceptions.     See  tit.  Bxeeptlons. 
expert  and  opinion.     See  tit.  WitnemieM. 
expert  may  decipher  Instrument,   1863. 
Insanity,  opinion  of 

Intimate  acquaintance  as  to,  1870. 
subscribing  witness  as  to,  1870. 
Interpreter,  when  summoned,  and  duty  of,  1884. 
opinion  as  to  identity  or  handwriting.   1870. 
opinions  on  questions  of  science,  art  or  trade.  1870. 
facts  which  may  be  proved  on  trial,  1870. 
after  proof  of  ■ 

conspiracy,  act  or  declaration  of  a  conspirator,  1870. 
partnership  or  agency,  the  act  or  declaration  of  a  part- 
ner or  agent,   1870. 
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teeta  wkieh  may  be  proved  on  trial  (continued), 
any  other  facts,  1870. 
common  reputation,  1870. 
monuments  and   inscriptions   in   public   places,   contents  of 

a  writinsT*   1870. 
opinion  of  a  witness  respectinfir  handwriting-,  1870. 
precise  fact,  1870. 

questions  of  facts  are  for  Jury,  2101. 
such   facts  as  serve  to  show  the  credibility  of  a   witness. 

1870. 
testimony  of 
the  act,  declaration  or  omission  forming  part  of  a  transac- 

tion,  1870. 
the   act   or   declaration,    verbal    or   written,   of   a   deceased 

person,   1870. 
the  opinion  of  a  subscribins  witness  to  a  writing,  1870. 
the  testimony  of  a  witness  deceased,  1870. 
usage,   1870. 
flnding  upon  issue  not  before  court.     See  tit.  Fladl«s. 
flags.  Judicially  recognissed,  1875. 
forcible 

detainer  in.     See  tit.  Forelble  Bntry  and  Detainer. 
entry,  in,  1172. 
foreign  law  presumed  same  as  law  of  this  state,  1963. 
frauds 

statute  of 

agreement  not  to  be  performed  within  one  year,   197S. 
goods,  sale  of,  two  hundred  dollars,  1973. 
guarantee,   1973. 
Implied,    1973. 
trust,  1973. 
land,  transfer  of,  1971. 
lease,   1971. 

marriage,  promise  in  consideration  of,  1973. 
will,   1972. 


definitions  and  divisions,  |S  1823-1839. 
principles  of,  18  1844-1870,  U  2070-2104. 
provisions,   2101. 
good  character  of  party  or  witness  may  be  shown,  2053. 
hearsay  and  res  sestae 

confined  to  personal  knowledge,   1845. 
declarations 

a  part  of  transaction,   1850. 
res  gestae,  1850. 
exhibits,  material  objects,  1954. 
what  admissible,   1870. 
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hlerher.  Is  presumed  adverse  if  lower  produced,  1963. 
historical   books,   1936. 

husband  and  wife,  parties  to  actions,  370,  871. 
Identity  presumed  from  same  name,  1963. 
impeachment  of  witness.     See  tit.   ImpeaeknfteBt. 

as  to.    2049,   2051,   2052. 
in  action  for  divorce.     See  tit.  Divorce. 
in  contest  of  election.     See  tit.  Contestliic  Bleetlons. 
in  description  of  lands.     See  tit.  Description  of  Landji. 
in  mechanics'  lien  cases.     See  tit.  Mechanics'  Lien. 
in  particular  cases,  2074. 

and  miscellaneous  and  creneral  provisions    2070-2104. 
Indirect   evidence 

classification  of,  1967. 

defined.  1882.  1957. 

what   is,   1832. 
Indtspcnaable  evidence 

definition  of.  1836. 

in  ireneral.  1967-1974. 

in  perjury,   1968. 

number  of  witnesses,  1968. 

in   treason,   1968. 
number  of  witnesses,  1968. 

what  is,  1886,  1967. 

when  necessary.  1967. 
inference.     See  tit.  Inferences. 

arises,  when.  1960. 

definition    of.    1958. 

facts  from  which  other  facts  are,  1870,  1960. 

from  admission,  1832. 

when  arises,  1870. 
Innocence  presumed,   1963. 
InMtmment  In  ivrltlnip 

construction  of,  1858,  1860.  * 

executed  how,  1933. 
Instructions.     See  tit.  Inatmctlons  to  Jury. 

ireneral,  on  evidence,  2061. 
intent,  unlawful,  presumed  from  unlawful  act,  1963. 

Interpreter 

as    to,    1884. 

of  wrltlnfiTS,  1868. 
Judfire*  witness  may  be,  1883. 
JndSBBent 

estoppel  under,   1908. 
^dlclal   evidence,   1823. 
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as  to,   1875. 

as  to  what  facts,  1876. 

court  to  disclose  to  jury,  2102. 

in  greneral,  1827. 

of  laws  of  nature,  1876. 

of  facts,  public  and  private,  of  legrislature,  1875. 
juror  may  be  witness,  1888. 
jury,  general  remarks  on  evidence  for,  2061. 
kinds  and  desrrees  of,   SS  1875-1978. 

as  to  kinds  of,  1827,  1828,  1875. 

conclusive  or  unanswerable  evidence.  1978. 

indirect  evidence,  influence  and  presumptions,   1967. 

indispensable  evidence,   1967. 

knowledfire  of  the  court,   1875. 

material    objections    presented    to    the    senses    other    than 
writingr.   1964. 

witnesses.     See  tit.  Witness. 

written.     See  tit.  Writtavs. 
knowledge 

judicial,  1876. 

court  to  declare,  jury  to  accept,  2102. 

of  court,  1876. 

personal,  witness  must  testify  from,  1845. 
law 

of  foreigrn  country,  how  proved,  1901. 

organic,  what  is,  1897. 

questions  of,  for  court,  2102. 

sister  state,  of,  how  proved,  1902. 

statutes,  what  are,  1897. 

unwritten,  1899. 

written,  what  is,  written  or  unwritten,   1895. 
leadingr  questions,  2046. 
legritimacy,  presumption  of,  1962,   1968* 
libel,  in.     See  tit.  Slander  and  Libel. 

in  action  for,  460. 
life,  ordinary  course   of,  presumed^   1968. 
location,  certificate  of,  proves  what,  312-863. 
manner   of   prodnetlon 

affidavits,    SI  2009-2015. 

depositions,  Sfi  2019-1021. 

manner  of  taking  in  state,   |$  2031-2036. 
manner  of  taking  out  of  state,  f  |  2024-2028. 

general   rules  of  examination,   9f  2042-2054. 

mode  of  taking  testimony  of  witness,  ||  2002-2006. 
maps.     See  tit.  Maps. 

as  evidence,   1936. 
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declarations  of  testator  in  will  are  evidences  of  his,  1858. 
presumption  as  to,  1968. 
material  allegations  only  to  be  proved,  1867. 
material  objects.     See  tit.  Material  €lkj*ets  PreffeMted  to  the 
Senaesy  etc. 
as   to,   1954. 
means  of  prodnetioa 

person  present^  compelled  to  testify,  1989. 
subpoena.     See  tit.  Subpoena. 
warrant  may  be  issued  for  witness,  when,  1993. 
contents  of  warrant,  1994. 
on  whose  motion,  1996. 
how  examined,  1997. 
when  a  witness  is  compelled  to  attend,  989. 
mineral  land  patent,  date  of  location  Is  prima  facie,  1927. 
miningr  laws  and  customs,   748. 
money 

paid  to  person  is  presumed  due  to  him,  1963. 
monuments,  etc.,  1870,  2077. 


laws  of,  judicially  recognized,   1875. 

ordinary  course  of,  presumed,  1968. 
Motlee 

construction    of,    to    be   according   to   ordinary   acceptation 
of  Its  terms,  1864. 

judicial,  1875. 

to  produce,   1855,   1938. 
nuisance.     See  tit.  Nolsanee. 
oath.     See  tit.  ^Oatha  and  AflLrmatlonM. 

administration  of,  128,  177,  2093-2097. 

form  of,  2094,  2095. 

necessary,  1845. 
objections  to  tender  of  payment  must   be  specified.     See   tit. 

Payment. 
objects,  material.     See  tit.  Material  Objects  Presented  to  the 
Sensesy  etc. 

as  to,  1954. 
of  foreign  law,   1901. 


as   to,    2074,    2075. 

equivalent  to  payment,  2074. 

to  compromise,  admits  nothing,  2078. 
officers,  entries  by  prima  facie,  1920,  1926. 

official  acts,  public  and  private,  are  judicially  recognized,  1875. 
official  documents,  proof  of,  1918. 
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omissions,  as  evidence  agrainst  party,  1870. 

one  part  of  transaction  proves  the  whole  Is  admissible.  1S54. 

one  person  not  affected  by  acts  of  another,  184S. 

one  witness  sufllclent  to  prove  fact.  1844. 

of  offer  of  coaiproBtlse 

admits   nothing:,    2078 

declarations  favoring:  settlement  admissible,  when.   2078. 

of  no  avail,  when,  2078. 
opinion  evidence.     See  tit.  Oplnlom  Blvldea^ie. 
orders 

final,  estoppel  by,  1908. 

not  final,  create  disputable  presumption,  1909. 
parent,  action  for  Injury  or  death  of  minor  child  by,  376,  377. 
parol  evidence 

of  Instrument,  that  words  have  peculiar  significance.  1861. 

of  contents  of  writing^,  when,  1870. 

of  laws 

of  forelgrn  country,  1901. 
of  sister  state,  1902. 

of  will,  not  admissible  to  affect,  1856. 

of  written  Instrument,  admissible  to  affect,  when.   18S5. 

to  establish 
fraud,  1856. 
lllegrality.  1866. 

will,  parol  evidence  not  admissible  to  affect,  1855. 

writing,  parol  evidence,  when  admissible  to  affect,  1855. 
part 

of   act,   declaration,   conversation    In    evidence,   all    may    be 
put  in,  1854. 
partial 

definition  of,  1834. 

evidence  of  possession   in  remote  occupant,   on   question   of 
title,  1834. 

when  admissible,  1834. 
parties  estopped,  who  are,  1910. 
partition.     See  tit.  Partition. 
partnership,  presumption  as  to,  1963. 
payment,  an  offer  equivalent  to,  2074. 
pedigree 

bible,  family,  admissible  to  prove.     See  tit.  Family  Bible. 

declaration  of  decedent,  evidence  of,  1852. 
perjury,  two  witnesses  requisite,  1968. 
perpetuating  testimony,  2083.  2086. 
pemon  not  affe<!ted  by  acts  of  another 

as  to,  grenerally,  1848. 
persons  skilled  may  testify  to  decipher  characters  in  writing. 
1863. 
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phonographic  reporter's  notes,  transcript,  prima  facie.   271. 
practice  rclatlns  to 

admissibility  for  court,  210S. 
clerk  to  take  testimony,  when,  1051. 
modes  of  taking^.  2002. 
new  trial  for  disregrard  of,  662. 

newly  discovered,  ground  for  new  trial,  when,  657. 
notice  to  produce  books  and  papers.     See  tit.  Notice  to  Pro- 
duce, 
order 

of  introducineTf  607,  2042. 
of  proof,  how  regulated,   2042. 
.     proceedlngrs  to  perpetuate.     See  tit.  ProceedlncM  to  Perpetu- 
ate Tentlmony. 
production  of,  court  may  stop,  when,  2044. 
qoeatloa 

of  evidence,  how  tried,  2101. 
of  fact 

for  court  or  referee,  when,  2108. 
for  Jury,  when,  2101. 
of  lavr 

addressed  to  court,  2102. 
rules  of  to  be  decided  by  the  court,  2101. 
prima  facie 
as  to,  1833. 

boards,  entries  by,   1920,  1926. 
books 

historical,  1936. 
of  art,  1936. 
of  science,  1936. 
certificate  of  recording:  officer,  1SS3. 

rejection  on  proof  of  no  record,   1834. 
charts,  1936. 
definition  of,  1833. 
decedent's  entries,  when,  1789. 
definition  of,  1833. 
historical  books,  1936. 
justice's  docket,  912. 
maps,  1936. 

officers,  entries  by,  1920,  1926. 
orders  not  final,  are,  1909. 

phonographic  reporter's  notes,  transcript  of,  273. 
presumption,  what  is,  1959,  1968. 
sheriff's  return.     See  tit.  Sheriff^  retorn  of. 
third  person,  obligation  of  evidence  against  him  is  evidence 

afirainst  party,  1861. 
what  is,  1833. 
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as  to,  1828. 

certified  eoplea,  prlmaryy  wkea 

of  affidavits  of  publication,  2011. 
of  public  records,  1893. 
eople*  primary,  ^wkeB 

of  affidavits  of  publication  duly  certified,  2011. 
of  entries  repeated  in  reg-ular  course  of  business,  1947. 
of  lost  papers,  is,  when,  1045. 

of  records  afPectingr  title  to  real  property,  where  eertifled, 
1961. 
deflnlttoii    . 

of  primary,  evidence,  1829. 
of  secondary  evidence,  1830. 
foreign  country 

Judicial  records  of,  secondary,  1907. 
law   of,  certified   by  custodian,   primary,   1901. 
Judicial  record  of  foreigrn  country,  secondary,  1907. 
law  of  foreiirn  country,  certified  by  custodian,  primary,  1901. 
lost  paper  or  record^  copy 

is  primary  evidence,  when,  1046. 
is  secondary  generally,  1830. 

proof  of  loss  or  destruction  must  be  first  made,   1855. 
record,  certified  copy  of  public,  is  primary,  1898. 
secondary 

admissible  where  party,  on  notice,  fails  to  produce,  1S5S. 
contents  of  writingf  proved  by,  when,  1856. 
copy  of 

Judicial  record  of  foreigrn  country,  1907. 
lost  paper  or  record  is,  1830. 

except  where  made  evidence  by  code  or  statute,  1S55. 
primary,  when,  1046. 
of  writing,  1830. 
writing 

copy  of  secondary,  1830. 

loss  must  be  shown  before  secondary  of  contents  can  be 

given,  1866. 
notice  to  produce  disobeyed,  secondary  admissible,  193S. 
oral,  of  contents,  is  secondary,  1830. 
original  must  be  produced  or  accounted  for,  1937. 
parol,  of  contents  of,  is  secondary,  1830. 
public,  certified  copy,  primary,  when,  1901. 
secondary  evidence  of  contents 
of  lost  or  destroyed,  1988. 
on  failure  to  produce,  on  notice,  1988. 
written  instrument  is  best  evidence  of  existence  and    con- 
tents. 1829. 
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privllegred    communication.      See    tit.    PrlTlleved    Commanlca- 

ttOBS. 

as  to,  2881. 
plaintiff,  alleflrations  to  be  proved  by,  1869. 
portraits,  etc.,  1870. 


imports  ownership,  1863. 
presumptions.    See  tit.  PreanmptioBii. 
as  to,  1969,  1963. 
conclusive.     See  tit.  PtreaamptloaH^  coneliMlve. 

definition  of,  1959. 

may  be  controverted,  when,  19«1. 

must  be  controverted,  when,  1968. 
probate 

contest  in,  1815. 

letters   testamentary,   minutes   equivalent   to   transcript   of, 
1429. 
proceeding's  to  perpetuate  testimony.     See  tit.  ProceeMasii  to 

Perpetvate  Testimony, 
prodnctlom  of 

as  to,  generally,  1981-2054. 

by  whom  to  be  produced,  1981,  1982. 

manner  of  production,  2002-2054. 

means  of  production,  1985-1997. 

Indorsement  of,  locality  presumed,  1429. 
proof 

burden  of.     See  <^nrden  of/'  thla  title. 

order  of,  as  to  generally,  607,  2042. 
public  record  or  document.    See  tit.  Public  Records  and  Docn- 
menta. 

of  private  writing  is,  1919. 

proof  of  contents  of,  1855a. 
publication  of.     See  tit.  Publication. 

proof  of  by  affidavit,  2010,  2011. 
purchase,  certificate  of,  proves  what,  1925. 
questions  of  practice.    See  ^'practice  relatln«r  to,''  this  title. 
qnletlBC  title 

to  land.     See  tit.  Action  to  dulct  Title. 
as  to,  738,  740. 

to  money  or  obligation,  1050. 
real  property,  transfer  of,  1971,  1972. 
recalling  witness,  2050. 
receipt,  payer  entitled  to,  2075. 
recitals  in  statute,  how  far  is,  1903. 
record 

estoppel,  when,  1908. 

how  authenticated  as,  1905. 
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record   (continued). 
Judicial 

forei£rn.  1906,  1914. 
foreiffn  admiralty,  1914. 
copy,  when  admissible,  1907. 
Jurisdiction,  want  of,  effect,  1916,  1917. 
non-conclusive  presumed  correct,  196S. 
state,  sister,  effect  of,  1913. 
state,  justice  of  peace  of  sister,  1921. 

state,  of  this,  or  other,  or  United  States,  how  proved.  1905. 
what,  1904. 
public,  or  private  writing^,  proved,  how,  1919. 
removal  of,  not  allowed  except  by  order,  1950. 
re-examination.     See  tit.  Witncmi. 

as  to,  2050. 
refreshing:  memory,  2047. 
relating:  to  third  person,  1851. 
relevsnt 

must  be,  1868. 
what  is,  1870. 
replevin.     See  tit.  Replevin. 

representations  as  to  credit  not  binding:  if  not  written,  1974. 
res  g:estae,  declarations  as  to,  1850. 
rig:hts  and  duties  of  witnesses.     See  tit.  WltneiMea. 

as  to,  2064-2070. 
rules  of  for  construction  of  description  of  land.     See  tit. 

■crlptlon  of  I^andji. 
satisfactory  evidence,  definition  of,  1836. 
science,  books  of  as  evidence,  1936. 
meml 

makes  no  difference  in  writing:8,  1938,  1934. 
of  court,  etc.,  Judicially  recofi:n!zed,  1875. 
private,  1929. 
public,  1981. 
what  is  a,  1930. 
secondary.     See  ''primary  aad  aecondary,**  this  title. 

definition  of,  1830. 
seduction.    See  tit.  Sedoctton. 
shorthand  notes.     See  tit.  PhoaoBraphlc  Reporter. 

presumed  correct,  270. 
sig:natures.  Judicially  reCog:ni2ed,  1876. 
slander,  in.     See  tit.  Slander  and  Libel. 
slight,  definition  of,  1885. 
stipulation.    See  tit.  Stlpnlatlonn. 

stock,  sold  for  delinquent  assessment,  action  to  recover,  341. 
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EVIDENCE   (continued). 

subpoena.     See  tit.  Subpoena. 

as  to,  1985-1997,  2064. 
subscriptions,  1870. 
suppressed,  presumed  adverse,  1963. 
survivorship,  presumptions  as  to,  1963. 
telegrram  sent.    See  tit.  Telesntn. 
tenants,  waste  by.    See  tit.  Wa«te. 

as  to  evidence  of,  732. 
tender.     See  tit.  Teader. 

as  to  generally,  2074,  2075,  2076. 

objections  to,  not  specified,  waived,  2076. 
testimony.     See  tit.  Teatlmonr* 

confined  to  personal  knowledge,  1845. 

modes  of  tafciner.  2002. 

to  be  in  presence  of  person  affected,  1846. 

when  clerk  to  take  down,  1051. 
to  be  produced  by  whom,  1981. 

transaction,  part  in  evidence,  all  may  be  proved,  1854. 
transcript  of  reporter's  notes  as,  1921. 
treason,  two  witnesses  required,  1968. 
trustee,  bare,  presumed  to  have  conveyed  to  cestui  que  trust, 

1968. 
unanswerable.     See  '^eoneliulve,''  this  title. 

as  to,  in  general,  1978. 
unlawful  detainer,  in,  1172. 
unprobated   will,   admissible   in   actions   to   quiet    title   where 

question  of  validity  of  devise,  etc.,  involved,  738. 
usaeres  and  customs.     See  tit.  Uaave  and  Caatom. 

local  rules  admissible  In  actions  concerning^  mining  claims, 
748. 


admissible  for  what  purpose,  1870. 
in  actions  concerning  mining  claims,  748. 
to  explain  character  of  acts,  1870. 
variance  between  allegation  and  proof.     Soo  tit.  Varianfe. 
verification  of  pleadings.     See  tit.  Veriflcation  of  PleadinKn. 
vessels,  steamers,  etc.     See  tit.  Venaeln,  Steamem  and  Boatn. 

in  actions  against,  813. 
trelsht  and  effect  of 

accomplice,  tcatlmony  of 
as  to,  generally,  2061. 
to  be  viewed  with  distrust,  2061. 

instruction  as  to.     See  tit.  Inatructlon  to  Jury. 
degree  of  certainty  required  to  establish  fact,  1847. 
estimated,  how,  2061. 

guilt  must  be  proved  beyond  reasonable  doubt,  2061. 
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EVIDENCE 

welirht  mm4k  effect  (continued). 

instruction  as  to.    See  tit.  iBstraetl^a  to  Ji 

grenerally,  2061. 
insufficiency  of  grround  for  new  trial,  657. 
Jury  Judsres  as  to,  2061. 

preponderance  of  controls  In  civil  cause.  2061. 
production  of  weaker  viewed  with  distrust,  wlien,  2061. 
reasonable  doubt.    See  tit.  JELtmmommh^  DouJbt. 

as  to.  effect  of,  2061. 
rules  eroverningr  the  weishingr  of  testimony,  2061. 
satisfactory.     See  ''•atlafaetory  evldenee,*'  this  title. 

will  support  verdict,  2061. 
witness.     See  tit.  Wltaess. 

one  sufficient  to  prove  a  fact.  1844. 
when  inference  arises,  1960. 
wlU 

lost,  two  witnesses  required,  196S. 
requirements  of,  as,  1969. 

except  in  action   to  quiet  title   where   validity   of  devise, 
etc.,  is  Involved,  788. 
written,  parol  evidence  cannot  be  known  to  vary,  1856. 
witness.     See  tit.  'Witaess. 
writings  as.     See  tit.  W^rttUiips. 

acknowledgrment  proved,  1948,  1950. 

admissible,  when,  1870. 

alteration  in,  1982. 

called  for  and  inspected,  need  not  be  put  in  evidence.  1939. 

comparison,  1944. 

construe,  court  must,  2102. 

construction   of,  description,  conveyances   of   r«al   property. 

2077. 
contents  of.     See  tit.  Wrltlnir* 

how  proved,  1855. 
contract,    reduced   to,   no   other   evidence   can    be    sriven    of. 

1866-1860. 
custody  of  adverse  party  in,  1938. 
decedent,  entries  by»  1946. 
deciphering,  experts,  1868. 
destroyed,  proving  contents  of,  1855. 
entries 

by  decedents,  1946. 

copied  from  one  book  in  another,  when  deemed  originals, 
1947. 
executed,  how,  1933. 
executloa 

admission  of,  1942. 

how  proved,  1940-1944. 
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EVIDENCE 
execution   (continued). 

forelgrn  langruag-e,  experts  may  testify  as  to  meaning,  1863. 

g'eneral  acceptation,  terms  to  ]be  construed  by,  1861. 

handwriting,  how  proved,  1943,  1944. 

in  general,  1887-1889. 

kinds  of,  public  and  private.  1887. 

lex  loci,  1857. 

lost  or  destroyed,  proving  contents  of,  1855. 

original  must  be  produced,  when,  1937. 

part  In  evidence,  all  may  be  proved,  1854. 

printed  partly,  1862. 

private 

as  to,  generally,  1920-1951. 
public  records  of,  1898. 

proved,  how,  1919. 
sealed  and  unsealed,  are,  1932. 
whole  agreement  deemed,  1856. 
proved  by  witness,  must  be  read  before  his  testimony  closed, 

2054. 
public  writings 

as  to,  1888,  1892-1927. 

books,  etc.,  1920. 

certificate,  what  it  must  state,  1923. 

certified  copies  of  must  be  supplied,  1893. 

elajwe*  of 

judicial  records,  1894. 
laws,  1894. 

official  documents,  1894. 
private  writings,  1894. 
public  records,  1894. 
inspection  of  by  citiaens,  1892. 
laws,  statutes,  etc.,  1894-1903. 
ofRcial  documents,  proof  of,  1918. 
seal  makes  no  dlflCerence,  1982. 

shown  to  witness,  may  be  inspected  by  opponent,  2054. 
state  or  county  of  any,  certified  copy  admissible,  1901. 
surrounding  circumstances  admissible,  1860. 
thirty-year-old  documents,  1945,  1963. 
two  interpretations  capable  of,  1864. 

undecipherable,  experts  may  testify  as  to  meaning,  1863. 
when  admissible,  1870. 
BVIDBNCB  OF  DEBT 

no  provision  for  attachment  of.     See  tit.  Attaehment. 
BXAMINATION  OF  WITNESSES.     See  tit.  Wftnesse*. 
general  rules  of,  2042-20^4. 
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BXCBSPTION.    See  tit.  BlU  off  SSzeeptloMa. 

absence  of  party,  decision  deemed  excepted  to.  647. 

after  judgrment,  how  settled.  851. 

allowance  or  settlement  of  bill  of  exceptions.     See  tlL  Bill  •t 

Bxeeptioms. 
bill  of.     See  tit.  Bill  of  Bxceptlons. 
continuance,  order  refusing  deemed  excepted  to,  647. 
court  commissioners'  finding's,  exception  to,  how  made.  645. 
deemed  excepted  to,  what,  647. 
definition  of,  646. 
demurrer,  order  sustaininff  or  overrulingr*  deemed  excepted  to 

647. 
dpcuments  on  file,  how  incorporated.  648. 
evidence,  irrelevant  and  incompetent,  to,  646. 
fillnfir  with  clerk,  649. 
final  decision  deemed  excepted  to,  647. 
form  off 

as  to,  grenerally,  648. 

when  made  on  insufficiency  of  evidence.  648. 
g^enerally,  646-658. 

in  condemnation  proceedings.     See  tit.  Bmlaeat  Domain. 
insufficiency  of  evidence,  on  ground  of,  requisites,  648. 
interlocutory  order  or  decision  deemed  excepted  to,  647. 
Judge  out  of  office  may  settle,  653. 
judgment  after,  661. 
Judgment-roll,  In,  670. 

Judicial  officer  other  than  Judge,  to  decision  of.  653. 
matters  deemed  excepted  to,  647. 
may  be  taken,  and  time  of  taking,  646. 
new  trial,  when  necessary  on  motion  for,  668. 
not  present  at  time  of  ruling,  as  to  decision,  660. 
notice  to  adverse  party,  how  settled  upon,  660. 
order  or  decision  from  which  appeal  lies  deemed  excepted  to. 

647. 
pleading 

amendment,  order  allowing  or  refusing  deemed  excepted  to. 
647. 

order  striking  out  deemed  excepted  to,  647. 
proceedings  where  Judge  ceases  to  hold  office,  663. 
referee's 

finding,  to,  how  made«  645. 

report,  to,  646. 
refusal  to  allow,  supreme  court  may  allow,  652. 
settlemeat  off 

mode  of,  649,  660. 

time  for.  649.  650,  659. 
signed  by  Judge  and  filed  with  clerk,  649. 
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EXCEPTION   (continued). 

statement  on.     See  tit.  Statement. 
appeal,  661. 

motion  for  new  trial.    See  tit.  New  Trial. 
verdict  deemed  excepted  to*  647. 
what  deemed  excepted  to,  647. 

when  refusingr  application  to  supreme  court  to  prove  same,  651. 
BXCBPTION  TO  SURETIES 

in  action  of  claim  and  delivery,  as  to,  513. 
Justification  of  sureties,  615. 
EXECUTION.    See  tits.  Execatlom  of  JndsmeMt  in  Civil  Actions; 
Svpplementary  Proceedings. 
after  Ave  years,  686. 
against  the  person,  632. 
any  debtor  may  pay  creditor,  716. 
appeal,  restitution  where  property  sold  uofler.  and  Judermcnt 

reversed,  957. 
attncbed  property 

may  be  sold  as  under,  when,  ^48. 
sale  under,  560. 
book.    See  tit.  Bxecutlon-Book. 
chose  in  action.    See  tit.  Clio«««  In  Aetlon. 
dalnt  of  property 
bond  on 

amount  and  conditions  of,  710^. 
claimant  may  grive  and  have  property  released,  710. 
estimate  of  value  and  new  bond,  712%. 
fllinsr  and  serviner.  711. 

Justiflcation  on.     Bee  tit.  Jmttflentlon  of  Snretles. 
approval  and  disapproval  on,  712. 
manner  of,  713. 
objections  to,  711%. 
when  becomes  effectual,  713%. 
when  new  undertaking  to  be  given,  713%. 
how  made,  689. 

indemnity  and  undertaking"  on,  689. 
contempt  in.    See  tit.  Contentpt  of  Court. 

as  to,  1209,  1210. 
contribution  among  debtors.    See  tit.  Contribution. 
notice  to  secure,  709. 


for,  on  appeal,  how  claimed  and  recovered,  1034. 

in  probate  proceedings,  1720. 
county,  may  issue  into  any,  687. 
credits,  levy  on,  688. 

damages  in  eminent  domain,  to  recover,  1252. 
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EXECUTION   (continued), 
death.     See  tit.  Death. 

not  to  Issue  after,  1505. 

of  creditor,  686. 

of  debtor,  686. 

of  party,  effect  of  g'enerally,  669. 

when  may  issue  after,  1505. 
debtor  of  execution-debtor  may  pay  sheriff,  716. 
debts,  levy  on,  688. 
decedent 

decree  for  payment  of  debts  of,  execution  on,  1649. 

Judgrment  against,  execution  cannot  issue,  1505. 
dormant,  Judgrment,  on,  685. 

eminent  domain,  to  recover  damagres  in,  Issues,  when,  1252. 
eBforcement 

of  order  of  court,  by,  1007. 

nrhen  JndsmeBt  re^nlrea 

performance  of  particular  act,  684. 
sale  of  property,  684. 
executed,  must  be,  and  how,  691. 
executor 

aerainst,  to  enforce  personal  liability.  1649. 

Judgrtnent  agrainst,  no  execution  to  issue,  1504. 
exempt.     See  tit.  Bxemptloii. 

materials  for  building:,  are,  1196. 

what  property  is  from,  690. 
forcible  entry  and  detainer.     See  tit.  Forcible  IBmtry  aad  De- 
tainer. 

as  to,  in,  1174. 
foreclosure.    See  tit.  Foroeloiiiire  of  ]fortsa«e« 

for  deficit,  726. 
form  of.  682. 
franchise,  levy  on,  688. 
from  Jiiatleeo*  courts 

contents  of,  902. 

duty  of  of&cer  receiving:,  904. 

may  issue  at  any  time  within  five  years,  901. 

proceedlngrs  supplementary  to  execution.     See   tit.   Si 
mentary  Proceedlms*. 
as  to  generally,  905. 
renewal  of,  903. 
stay  of,  901a. 
generally,  681-721. 

grold-dust,  returned  at  current  value,  688. 
Inspection,  execution-book  open  to,  683. 
iMiuauee  of 

after  five  years,  681. 
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EXECUTION. 

iMiaance  (continued). 

after  five  years,  when,  686. 

how  and  to  whom,  687. 

In  name  of  people,  682. 

may  after  Ave  years,  685. 

to  any  sheriff,  687. 

to  different  counties,  687. 

to  ^rhom 

issued  when  property  required  to  be  delivered,  687. 
may  Issue.  687. 

when  stayed  or  enjoined,  681. 

where  juderment  for  delivery  of  property,  682. 

within  five  years  from  entry  of  Juderment,  681. 
Jadcment 

agrainst  officers,  how  enforced,  710. 

barred  by  limitation,  685. 

manner  of  enforcing,  684. 

to  enforce,  684. 
Justices'  court     See  tit.  Ja«tlcea'  Coartn. 

from,  901-905. 

Judgment  of  docketed  in  superior  court,  899. 
levy  of 

before  death,  proceedings  on,  1505. 

defendant  may  indicate  property,  when,  691. 

during  period  of  lien,  effect  of,  688. 

effect  on  property,  688. 

generally,  691. 

how  made,  691. 

OB  property 

in  hands  of  heirs,  tenants,  trustees,  etc.,  682. 
subject  to,  682,  1196. 

property  subject  to,  688,  1196. 

to  be  made  on  part  of  property,  only,  where  sufliclont,  691. 

until  made,  property  not  affected  by,  688. 

writ,  how  executed,  682. 
Umitatlon 

Judgment  barred  by,  685. 

of  action  asalnat  olllcer  for 
money  collected  on,  339. 
seizure,  341. 
manual  delivery,  levy  on  property  capable  of,  688. 
materials  for  building,  not  subject  to.  1196. 

17  laaae 

at  any  time  within  five  years,  681. 

into  any  county,  687. 

to  any  sheriff,  687. 
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EXECUTION    (continued). 
money 

amount  and  kind  of  to  be  specified,  682. 

specified  kind  of,  payable  in,  when,  682. 
of  instrument.    See  tit.  BxeeatloM  of  laatrvmeat. 
order,  enforcing  by,  1007. 
pHyment 

by  any  debtor  of  Judgment  debtor,  716.  I 

in  specific  kind  of  money,  when,  682. 
people,  to  issue  in  name  of,  682. 
person,  asnlnst  the 

as  to  generally,  682. 

after  return  unsatisfied,  684. 

discharge  of  prisoner,  114S-1164. 
preferred  claims  for  wages,  1206. 
prisoner.    See  tit.  Prisoner. 

discharge  of,  1143-1154. 

plaintiff  to  advance  funds  for  support  of,  11. S4. 
proceedings   supplementary   to.     See   tit.   Sapplrmentary 
ceedlnsa. 

as  to  generally,  714-721'. 
property 

exempt  from.     See  tit.  Exemption. 

in  hands  of  heirs,  tenants,  etc.,  682. 

liable  to,  688. 

not  affected  till  levy,  688. 
real  property 

as  to  levy  upon,  682. 
indexing,  688. 

purchaser's  rights,  700-708. 
receiver,  in  aid  of,  564. 
redemption.     See  tit.  Redemption, 
rents  nnd  profits  flrom  time  of  sale  until  redemption 

as  to  generally,  707. 

accounting  for,  707. 

statement  of,  707. 
requisites  of,  682. 
return  of 

as  to,  683. 

failure  to  make,  of  sale,  attachment  for,  1675. 

gold-dust,  at  current  value  in  money,  688. 

recording,  where  real  property  levied  upon,  683. 

to  whom  to  be  made,  688. 

when  to  be  made,  683. 
sale  on.    See  tit.  Bxeentlon  Sale. 
satisfaction  of  judgment  by  return  of,  675. 
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EXECUTION   (continued). 

effect  on  property,  688. 

grenerally,  €91. 
sheriff's  deed,  when  purchaser  entitled  to,  703. 
ships,  asrainst,  826. 

application  of  proceeds,  826. 
sole  trader's  property,  1811-1821. 
■ubrosation 

by  debtor  payingr*  709. 

of  surety  paying,  709. 
supplementary  proceedingrs,  714-721. 
surety  paylnff,  subrogation,  709. 
surplus  moneys,  691. 

third  person,  claim  of  property  by,  indemnity,  689. 
time  for  issuinsr*  extension  of,  686. 
time  irrithln  'vrhleli  may  Issac 

after  five  years  from  entry  of  Judgment,  when,  686. 

when  stayed  or  enjoined,  681. 

within  five  years  from  date  of  entry  of  Judgment,  681. 
threatened  levy  of  enjoined,  when,  681. 
to  Issoe 

in  name  of  people,  682. 

to  whom,  when  property  reciuired  to  be  delivered,  687. 
ti»  mrlMm 

may  issue,  687. 

when  property  required  to  be  delivered,  687. 
until  levy,  property  not  affected  by,  688. 
vessels,  against,  application  of  proceeds  of  sale,  825. 
wages,  claim  for  preferred,  1205. 


may  be  restrained  until  expiration  of  time  to  redeem,  706. 

what  is  not,  706. 
what  property  liable  to  be  seized  on,  688. 
what  property  exempt  from  levy  under,  690. 
what  to  contain,  682. 
what  to  require,  682. 
who  may  issue,  682. 
whom  to  be  directed  to,  682, 
writ  of 

how  executed,  691. 

to  require  what  of  sheriff,  682. 
BXBCUTION-BOOK 

as  evidence  of  contents  of  original  execution  and  return,  683. 
how  kept  and  what  to  contain,  683. 
open  to  inspection,  688. 
recording  execution  and  return  in,  683. 
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E3XBCUTION   OF  INSTRUMBNT 

defined,  1933. 
BXBGUTION  OF  JUDGBIBNT  IN  CIVII<  ACTIONS.     See  tits.  Bze- 
cation  I  Supplementary  Proeeedlns*. 

after  five  years,  685. 

not  to  revive  Judgrment  for  money,  685. 
by  whom  real  property  sold  on  execution  may  redeem.     See  tIL 

Redemption, 
claim  and  release  of  property 
held  under  execution,  710[a]. 
service  of  notice  of.    See  tit.  Clafm. 
undertaking:  on,  710[a]. 
approval  and  disapproval  of  undertaking,  712. 
by   party   clalmingr   property,   amount   and   condttlons   of. 

710%. 
exception  to  sureties,  how  made,  711%. 
filing  a  certificate  of  undertaklngTi  711' 
justification  of  sureties,  712,  713. 
new  undertaking:,  when  to  be  ffiven,  712%. 
when  undertaking:  becomes  effectual,  713%. 
collection  of  money  from  Judgment  debtor,  procedure,  710. 
disposition  of  money  by  the  court,  710. 
fee  for  filing:  transcript,  710. 
contribution  on.    See  tit.  OontvM«tlon. 
after  five  years  of  foreclosure.     See  tit.  Foredoanre  •£  Mart- 


exemption  from  execution.     See  tit  ICxemptlon  flram 
tlon. 

final  money  Judgrment  in  divorce.    See  tit.  Dlvoree. 

form  of,  682. 

homestead  set  apart  In  probate,  levy   upon.     See   tit. 

■tend. 
how  enforced,  684. 
how  g:iven,  692. 
how  issued,  687. 
if  purchaser  of  real  property   be  evicted  because  of   irresv- 

larities  in  sale,  what  he  may  recover  and  from  whom. 

708. 
if  purchaser  refuse  to  pay  purchase  money,  what  proceedings 

had,   696. 
In  action  for  divorce.     See  tit.  Divorce. 
In  case  of 

other  personal  property,  692. 
perishable  property,  692. 
real  property,  692. 
Judg:ment  lien  or  levy.     See  tits.  Jndsafteat  Ijlen)  iMrry. 
Justification  by  officer  executiner.    See  tit. 
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EXECUTION  OF  JUDGMENT  IN  CIVIL.  ACTIONS   (continued), 
not  to  be  affected  until  levy  is  made,  688. 
notice  of  sale  under  execution,  how  g^iven,  692. 
ollleer 

may  refuse  purchaser's  bid,  when,  696. 

not  liable  beyond  certain  amount,  697. 
on  money  Judgrnoent,  etc.,  how  enforced,  684. 
p«moiial  property  not  capable  of  manaal  dcIlTerr 

how  delivered  to  purchaser,  699. 

how  sold  and  delivered,  699. 
presumption   as   to   execution    in   foreclosure.     See   tit.    Fore- 
closure of  Tdortgtkge. 
proceedings  supplementary   to.     See   tit.   Suppleaicafary  Pro- 

ccediasa. 
real  property,  when  absolute  sale  or  not.  700. 

in  latter  case,  what  certificate  must  show,  700. 
rents  and  profits  on,  707. 
revivor  of  Judgrment  on  sale  to  set  aside  irregularity,  708. 

petition  for  purpose,  how  and  by  whom  made,  708. 
sale.    See  tit.  Bxccutlon  Sale, 
to  ^rkont 

directed,  682. 

issued,  687. 
what  it  shall  require,  682. 
what  shall  be  liable  to  be  seized  on,  688. 
when  Judsrment  made  payable  In  specific  kind  of  money,  692. 
when  made  returnable,  688. 

when  may  be  issued  agrainst  property  of  party  after  death,  686. 
when  property  is  claimed  by  third  party,  689. 

indemnity,  689. 
who  may  issue,  682. 
within  what  time  may  be  issued,  681. 
writ  of,  how  executed,  691. 
SSXBCUTION  SALB 

absolute,  when,  of  real  estate,  708. 
between  what  hours  to  be  held,  694. 
bids,  etc.,  696,  696. 
certificate  of,  700. 

filing:  duplicate  with  recorder,  700. 

sale,  sheriff  to  grlve,  700. 

what  to  contain,  700. 
damagres  to  realty,  purchaser  may  recover  for,  746. 
deed  of  sheriff,  703. 
delinquent  purchaser,  696,  696. 
delivery^  under,  of  property 

not  susceptible  of  manual  delivery,  699. 

susceptible  of  manual  delivery,  698. 
enjolningr  injury  to  property  after,  and  before  conveyance,  746. 
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EXECUTION  SALE   (continued), 
evicted  purchaser,  remedy  of,  708. 
excess  in  proceeds,  how  disposed  of,  691. 
extent  of  officer's  liability,  697. 
grenerally,  694. 
hour  coBdueted 

after  sufficient  property  has  been  sold,  694. 

as  to  erenerally,  694. 

judg'ment  debtor  may  direct  order  of  sale,  694. 

when  the  sale  is  personal  property  capable  of  delivery,  694. 
manner  of,  698,  694. 
notice  of,  692,  693. 

how  fflveo,  692. 

in  case  Judgrnient  specifies  kind  of  money  payable  in.  692. 

in  case  of 

perishables,  692. 
personalty.  692. 
realty.  692. 

penalty  for  defacing:  or  taking-  down,  698. 

without  penalty,  693. 
officer  or  deputy  not  to  purchase,  694. 
order  of,  judgment  debtor  may  direct,  694. 
personalty,  manner  of,  694. 
proceedings,  694. 
property  not  susceptible  of  delivery,  certificate  of  sale,  699. 


failure  to  get  possession  because  of  irregularity,  rights  of. 
708. 

may  recover  damages  for  injuries  to  realty,  746. 

not  getting  possession,  revival  of  Judgment  In  favor  of,  708. 

rights  of  on  a  reversal  or  discharge  of  Judgment,  708. 
real  estate 

eviction  of  purchaser,  remedy,  708. 

rents  after,  707. 
redemptioner's,  701. 
refusal  of  purchaser  to  ooiuplT 

his  liability,  696. 

his  subsequent  bid  refused,  696. 

proceedings  on.  696. 
to  be  at  public  auction,  694. 
to  be  In  separate  lots  or  parcels,  694. 
to  cease  when  sufficient  property  sold,  694. 
waste,  restraining,  706. 
what  bids  may  be  refused,  696. 
what  title  passes,  700. 
when  absolute,  700. 
when  conveyance  to  be  made,  703. 
Without  notice,  what  penalty  attached,  693. 
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BXBCUTORS  AND  ADMIIfflSTRATORS.  See  tits.  Claints  AsalAMt 
Bstate;  InremtorTf  Appralseaieiit)  wmA  Foafl«s«lon  of 
Bstate. 

absconding,  etc.,  1630. 

absence  of  executor  named  from  state,  proceedingrs  in  case  of. 

1864. 
aceoant 

after  authority  revoked,  1630. 
allowance  of,  conclusiveness  of,  1687. 

and   settlement  by,   to   render  exhibit  of   receipts   and   dis- 
bursements and  claims  allowed,  1622. 
as  to,  1612-1640. 
at  expiration  of  term,  1628. 

at  expiration  of  term,  attachment  to  compel,  1628. 
attachment 

for  disobeyinsr  citation,  1627. 

to  compel  citation  to  issue  before,  1628. 
citation  to  executor  to  render,  when  issued,  1623. 
citing:  persons  intrusted  with  estate  to,  on  oath,  1461. 
debts  presented  and  allowed  to  be  exhibited.  1623. 
failure  to  render,  citation,  1623. 
final,  when  to  be  made,  1662. 
hearing  of  and  postponement  of,  1636. 
increase  or  decrease  of  estate,  effect  of,  1614. 
may  be 

examined  under  oath,  1631. 

received  at  chambers,  166. 

neglect  to  render,  how  treated,  1658. 
objections  to,  1627,  1635. 

and  contents  of,  1635. 

examination  of  executor,  1626. 
of,  after  authority  revoked,  1630. 
of,  after  letters  revoked,   1423. 

of,  interested  parties  may  file  exceptions  to,  1635. 
of  receipts  and  disbursements,  and  claims  allowed,  1622. 
on  final  distribution,  1665. 

payments  without  affidavit  and  allowance,  accepted,  when. 
1682. 
petition 

for  citation,  1624. 

that  executor  be  required  to  render,  who  may  file,  1624. 
rendered  by  the  payment  of  debts,  1612. 
revoking  letters  for  failure  to  obey  citation  to,  1627.  1630. 
settlement  of 

as  to  generally,  1633. 

conclusive,  1637. 

proof  of  notice,  1638. 
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EXECUTORS  AND  ADMINISTRATORS 
aecouBt,  settleaieat  oft   (continued), 
time  to  render,  1622,  1628. 
to  show,  what,  1622,  1628. 


items  less  than  twenty  dollars  to  be  accepted  witliout. 

when,  1632. 
lost,  proof  of  payment,  1631. 
must  produce  and  file,  1631. 
to  remain  In  court,  1681. 
to  support  claim,  may  require,  1494. 
withdrawal  of,  1631. 
when  may  be  required,  1622. 


contest,  1626. 
require,  1622. 
when  final  to  be  made.  1682. 

within  thirty  days  after  notice  to  creditors.  1628. 
iiccoaBtiaip  of 

chargreable  with  all  the  estate,  1613. 

claims  paid  for  less  than  value,  allowance  of  amount  actu- 
ally paid  only,  1617. 
sale  for  more  than  appraisement,  1614. 
actions  by  and  asiiliist 

contest  of  will.     See  tit.  W^ill. 
conversion 

action  by,  for,  1583. 

costs  in  action  by  or  agrainst,  charfir^able  to  when,  1031. 

of  decedent,  action  agrainst  representative  for,  1584. 

death 

caused  by  neslierence,  action  by  for,  377. 
wroniTful,  action  by  for,  377. 
ejectment  lies  by  and  against,  1582. 
execntlon 

after  death  of  party,  executor  may  have,  when.  686. 
agrainst,  to  enforce  personal   liability  on   debts  of  estati*. 
1649. 
fraudulent  conveyance.    See  tit.  Frandnient  Conveyance. 
by  decedent  to  recover  property,  1589. 
creditor,  asking  executor  to  bring  action  to  set  aside,  to 

advance  costs,  1590. 
executor  not  bound  to  sue  to  set  aside,  1690. 
of  decedent,  recovery  by  representative,  1589-1591. 
recovery  of 

by  representative,  1589-1591. 
sale  of  property,  disposition  of  proceeds,  1591. 
generally,  1581-1585. 
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E3XECUTORS  AND  ADMINISTRATORS 
actloBs  by  and  asitlast   (continued). 
Jadsmeat  against  execntar 

creates  no  lien,  1504. 
no  execution  to  issue  on,  1504. 
transcript  to  be  filed  among  papers,  1504. 
limitations,  352. 

may  sue  without  Joining  persons  beneficially  interested,  369. 
neerligence  causing:  death,  may  sue  for,  377. 
on  bonds  of,  may  be  brought  by  another  administrator,  1586. 
on  contracts,  may  be  maintained  by,  1582. 
only  those  to  whom  letters  issued  need  be  Joined,  1587. 
parties    to,    representatives    not    qualifying    need    not    be 

Joined,   1587. 
partition,   executor's   possession   Is   possession   of    heirs    for 

purpose  of,   1581. 
partner,  surviving,  action  to  compel  to  account,  1585. 
quieting  title.     See  tit.  Actloa  to  d^alet  Title. 
action  lies  by  for  purpose  of,  1452. 
heln 

may  Join  representative  in  action   to,   1452. 
of  devisee  may  sue  to,  1452. 
posaessloB 

of  executor  is  possession  of  heir  for  purpose  of,   1581. 
of  representative  for  purpose  of,  1581. 
restraining    executor    during   proceeding    to    establish    lost 

will,   1841. 
substitution  of,  as  party,  385. 
to  determine  adverse  claim,  lies  by  or  against,   1582. 


action  for  by  representative,  1583. 

of  decedent,  action  against  representative  for,   1584. 
trover,  action  of  lies  by  or  against,  1583,  1584. 
waste 

action  by  for,   1583.' 

of  decedent,  action  against  representative  for,   1584. 
within  what  time  may  be  brought,  353,  355. 
acU  of  valid  till  revoked,  1428. 
administrator.    See  tit.  Admlalstrators. 
account  of.     See  ^'aoeoiiaty''  this  title, 
appointment   of   successor,    on   resignation    of    executor    or 

administrator,    1427. 
creditor  as,  1366. 

guardian  of  infant  or  lunatic  as,  1368. 
infant,  incompetent  as,  1369. 
Judge  may  issue  letters  at  chambers,  166. 
lunatic  incompetent  as,  1369. 
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EXECITTORS  AND  ADMINISTRATORS 
admlnUitrator   (continued). 

male  preferred  to  female,   18$€. 

married  woman  as,   1370. 

non-rcsldent.   Incompetent  as,   1369. 

order  of  persons  entitled  to  administer,  1365. 

partner,   incompetent  as,   1865. 

persons  equally  entitled  to  act,  who  preferred,  1366. 

■pedal 

account  of,  1417. 

actions  by  and  against,  1415. 

appeal,  none  from  appointment  of,  1412. 

appolntiiieiit  of 

by  judgre  at  chambers,  166. 
time  and  manner  of,  1412. 
bond   of,    1414. 

claims,  not  liable  to  actions  on,  1415. 
delivery   of  property  to  successor,  1416. 
duties  of,   1415. 
Issue  of  letters  to 
as  to,  1412. 

by  Judgre  at  chambers,  166. 
time  and  manner  of,  1412. 
Judfire  may  issue  letters  to  at  chambers.  166. 
liabilities   of,   1416. 

no  notice  of  appointment  necessary,  1412. 
not  liable  to  creditor  on   claim,   1415. 

oath  of.     See  tit.  Oaths  aad  Bonds  of  Bxecntom  and  Ad- 
ntlnistrators. 
as  to,   1414. 
po^vers  of 

as  to,  1411.  1415. 

cease   when   letters   testamentary  or   of  administration 
issue,    1416. 
preference  of  persons  entitled  to  letters  as.  1413. 
suits  by   and  agfainst,   1415. 
when  may  be  appointed,  1411. 
successor,  appointed  on   resignation   of  executor  or  admin- 
istrator,   1427. 
who  appointed  when   all   others  Incompetent,   1368. 
who  incompetent  to  act  as,  1866,  1368. 
who  may  act  as,  1865. 

whole  blood  preferred  to  half  blood,   1866. 
"vrlth  ^rtll  aanezed 

appointment   on   death   or   Incompetency   of  all   represent 

tatives,    1426. 
when   other  property  found,   1698. 
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BXSCUTORS  AND  ADMINISTRATORS   (continued), 
all  matters  may  be  contested  by  heirs.  1636. 
allo^rancea 

attorney's  fee,  1616,  1619. 

necessary    expenses,    1616. 
allowed  fees  for  attorneys,  extraordinary  service,  1619. 

further   allowance    may    be    made    by    court    when    deemed 
Jlist,  1619. 

provision  not  to  apply  to  certain  cases,  1619. 
any  item  of  exhibit  may  be  contested,  1626. 


dispensing  with  security,  946. 

for  appointment  of  special  administrator,  none,  1413. 

lies  from  what  orders  respectingr*  963. 

official  bond,  sufficient  in,  965. 

orders  relatlnsr  to  issulnsr,  etc.,  letters,  appealable,  959. 

reversal  of  order  appointingr,  effect  on  acts,  966. 
appolBtmemt 

certificate  of,  seal  of  court,   163. 

nuncupative  will.     See  tit.  Wills. 
appointment  as,  in  other  cases,   1345. 

of    afirent     to     teJce     possession     for     absentees.      See     tit. 
Absenteea. 

of  eruardian  of  incompetent  as  administrator,   1868. 

transcript  of  court  minutes  to  be  evidence,  1429. 
as  parties  to  actions,  1586. 
attachment  for  not  obeyinsr  citation,  1627. 
authority,  territorial  limits  of,   1913. 
bond  and  oath  of.     See  tit.  Oatlia  Mnil  Boada  of  BxeoiitorM  and 

AdmlBlatratoTs. 
bond  of  former  executor,  etc.,  action  by,  on,  1586. 
bonds  of,  suit  on,  1586. 
certificate  to  claimant,  1696. 
charged  with  all  estate,  1618. 
citation  of  to  account,  1628. 

attachment  for  failure  to  obey,   1627. 

on  application,  1625. 
claims,  must  not  purchase,  1617. 
co-executor  disqualified,  power,  1425. 
code   provisions   governing  appointment,   powers,  and   duties, 

804. 
commissions,  1618. 

allowed,  extraordinary  service,  1618. 

and  allowances  of,   1618. 

where  estate  distributed  in  kind,  1618. 
compensation  of,   1616,   1618. 

appeal   from   order    of    court,    1616. 
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EXECUTORS  AND  ADMINISTRATORS 
compeBMitloB  of  (continued), 
attorney  of,  1616,  1619. 

contract  with   heirs,  etc.,   for  hierher,  1618. 
executor   or  administrator,   1616. 
extra  allowimee 

limitations  upon,  1618. 
when  made,  1618. 
provision  therefor  In  will,  1616,  1617. 
compoaBdlBK 
claims  by,  1688. 
debts,  1688. 
contempt,  removal  for,  1721. 

continuance  of  time  for  administration,  where  will  has  limita- 
tion,  1670. 
coBtniets  of  deeedeat 

conveyance,   eflTect   of,   1603. 
for  purchase  of  laad 
bond  of  purchaser,  1667. 
eaforcemeat  of 

contest  of  specific  performance  of,   1698. 
conveyance  under  decree  of  court,  passes  title,  160S. 
court  will  decree  by  executor,  when,  1600. 
death  of  vendor  before  conveyance,  rights  on.  160€. 


directlas 

certified  copy  prima  facie  evidence,   1601. 
representative  to  complete,  1697,  1600-1603. 
when   court  will  make,  1600. 
for,    1602. 

may  direct  surrender  of  possession,  1607. 
when   made,   1607. 
effect  of  special  performance  of,  1604. 
executor  decreed  to  convey,   when,   1697. 
execution   of  conveyance  by   representative,    record   of, 

1601. 
heariner,    1698. 
notice,  1698. 
petltloB  for 
as  to,   1698. 

representative  to  complete,  1698. 
contest  of,  1699. 
hearlngr,   1598. 
notice,   1598. 
to,   enforce,  dismissed  without  prejudice,  when.   1602. 
recordlBK  deeree  of 
effect   of,  1604. 
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BXECUTORS  AND  ADMINISTRATOHfl 

contrmetm  of  decedent,  reeordlns  decree  of  (continued). 
for  eonveyanee 

does  not  supersede  court's  power  to  enforce,  1605. 
erives  rierht  to  possession,  1607. 
representative  to  complete  contract,  1697»  1600-1603. 
executor  to  asslgrn  on  confirmation  of  sale,  1666. 
sale  of,   1566,   1566. 

conditions  of  purchase,  1566. 
when  court  will  not  decree,  1602. 
rlerht  of  petitioner  to  enforce,  1602. 


action  by  for,  1588. 

may  maintain  action  for,  1583. 


by,  petition  for,  1598. 

contest   of,  by   interested   parties,    1599. 
of  real  estate  in  transfer  of  personal  property  by  executors. 
See  tit.  CoBveyaace  of  Real  Bstate  and  Trannfer  of 
Pcrsoaal  Property  by  Bzeeators. 
or  transfers,  when  order  to  be  made,  1600. 
corporation  as  executor,   1348. 


allowed*  1509. 

individually  liable  for.  1509. 
creditor,  application   by,  for  letters,  appointment  of  another 

on  request  of  another  creditor,  1367. 
day    of   settlement    to   be   postponed,    and   must    grlve    notice 
thereof,   1683. 


administration    with    will    annexed    to    be    issued,    on,    of 
executor,   1853. 

of,  executor  of  not  entitled  to  letters,  1353. 

of,  letters  of  administration  with  will  annexed  to  be  issued, 
1358. 
debtor,  effect  of  naming  as  executor,  1447. 
debts 

attorneys'  fees  in  suit  by  executor  against,  1510. 

not  discharered  by  appointment  as  executor,  1447. 

uncollected  without  fault,  1615. 


and  discharge  of  executor  or  administrator,  1697. 
for   conveyance   may   direct   possession    to    be   surrendered, 
1607. 
decree  may  direct  possession    to   be   surrendered,    1607. 
does  not  supersede  power  of  court  to  enforce  it,  1605. 
effect  of  recording,  1604. 
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EXECUTORS  AND  ADMINISTRATORS   (continued). 

final,   1697. 

further  letters  may  be  issued  after,  1698. 

of  executor  or  administrator,  1697. 

of,  from  liability,  decree  of,  when  to  be  made,  1697. 

or  bequest  of  debt  due  by  executor,  1448. 
dIaeoTery  of 

other  property,  effect  of,  1698. 

property  after  settlement,  issuance  of  letters,  1698. 
disposition  of  estate  recovered,  1691. 
disqualification    of    Judges    and    transfers    of    administrators, 

1431-1433. 
domiciliary  representative.     See  tit.  Domiciliary  Repgeoeata- 

tlve. 
drunkard,  incompetent,  1869. 
effect  of 

conveyance  by,  1608. 

recordlngr  copy  of  decree  for  conveyance,   1604. 

transfer  by,   1603. 
execution  of  conveyance  or  transfer  and  the  recording  of  the 

order  therefor,  1601. 
executor 

as  defendant.    See  tits.  Parties  to  Action)  Partico  DcfeadaBt. 

bequest   of   debt  against,   1448. 

costs  in  action  against,  1081. 

discharge  of  debt  against.  1448. 

effect  of  naming  debtor  as,  1447. 

forfeits  rights  to  letters,  when,  1801. 

letters  of.     See  tit.  Letters  Testamentary  and  of  Admlnla- 
tratlon. 

may  be  sued  for  waste  or  trespass  of  decedent,   1584. 

not  to  be  purchaser  at  own  sale.    See  tits.  Sale  of  Decedent** 
Property)   Sale  of  Real  ESfltatCy  etc. 

oaths  and  bonds  of.     See  tit.  Oaths  and  Bonds  of  Bxccntora, 
etc 

of   executor,    1358. 

powers  and  duties,  etc.,  304. 

resignation   of  to  be  In  writing,  1702. 

who   Incompetent  to  serve  as,  1860. 
executrix,  married  woman  may  be  appointed  as.  1352,  1870. 
flnal 

account.     See  "account,*'  this  title. 

settlement,  decree  and  discharge  of,  1697. 
foreclosure  by  mortgage.     See  tit.  Foreclosure. 
form   of  letters,   1860-1362. 

former  executor,   etc.,   action   on   bond  of,   1586. 
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EXECUTORS  AND  ADMINISTRATORS   (continued), 
fraudulent    conveyance    by   testator,   1589-1591. 
bearlBS  oa 

account  may  be  postponed.  1636. 
settlement,   1633. 
heirs,  rigrhts  agralnst,  1452. 
in    case    of    death    of,    personal    representatives    to    present 

account,  1689. 
Incompetency  of  all  representatives,  appointment  of  adminis- 
trator,  1426. 
incompetent,  what  to  be  done,   1426. 
Individually  liable  for  debts  decreed  to  be  paid,  1649. 
imtmmt 

as  executor,  1850-1354. 

minority  of  executors,  proceedingrs  on,  1354. 

or  lacompetemt 

when   nominated  eruardlan  appointed  administrator,    1367. 
who  appointed  administrator,  when  appointed,  1367. 
insane  person  incompetent  as  administrator,  1369. 
iaterested  party 

may  contest  hearing  for  order  to  convey,   1599. 
may  file  exceptions  to  account,  1635. 
Jolat  ezecatora 
acts  of 

as  to  validity  of,  1355. 

of  remalnlner  when   colleagues  disqualified,   1425. 
less  than  whole  number  may  act,  1355. 
majority,  acts  of,  valid,  1355. 

remainlner  when  colleaKues  disqualified,  when,  1355. 
two  executors,  acts  of  one  effectual,  when,  1355. 
where  all  not  appointed,  those  appointed  have  full  author- 
ity,  1355. 
Judsrment  agrainst,  1504. 
letters   testamentary    or    of   administration.      See    tit.    liMterN 

Testameatary  aad  of  Admlalstratloa. 
Uabllltleo  of 

as  to,  1612,  1649. 
executor  ntay  be  charged 
with  all  of  estate,  etc.,  1618. 
with  uncollected  debts,  when,  1615. 
for  failure  to  give  notice  to  creditors,  1650. 
for  sellinsr  for  less  than  appraisement,  1614. 
for   uncollected   debts,    1616. 
not  to  profit  or  lose  by  estate,  1614. 
peraoaally  liable,  vrbea 

as  to,  srenerally,  1612,   1649. 
on  debts  after  decree  of  payment,  1649. 
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EXBCUTORS  AND  ADMINISTRATORS 
llabUltlea  of 
peraonally  liable,  whea    (continued). 

on  promise  to  answer  out  of  own  estate.  1612. 
statute  of  frauds  as  affectingr,  1612. 
to  creditor  for  allowed  claim,   1649. 
uncollected  debts  without  fault,   1616. 
los«  by 

estate  not  to  prejudice,  1614. 
loss  and  profit  of  estate,  1614. 
marriage  of 

administratrix,   1352,   1370. 
executrix,  1362. 
married  woman  may  act  as  administratrix,  1870. 
may  compound,  1588. 
may    maintain   actions   for    waste,    conversion,    and    trespass. 

1583. 
may  sue  and  be  sued  for  recovery  of  property,   1682. 
misconduct   on   sale,   1571,    1572,    1576. 
moneys  to  be  invested  by  order  of  court,  1640. 
nomination  by  of  person  entitled  to  letters,  1379. 
nominee  of  surviving:  husband   or  wife,  1365. 
non-resident  as  administrator,  1369. 
not  liable  to  real  estate  a^ent  for  commissions  for  sale  of  real 

property,  1569. 
not  to  profit  or  lose  by  estate,  1614. 
not  to  purchase  claims  agrainst  estate,   1617. 
Botlce  of 

hearingr  or  petition  by  to  make  conveyance,  1598. 
settlement,   must  state,   1634. 
nuncupative  will,  executors,  manner  of  appointment,  1345. 
oath  and  bond  of.     See  tit.  Oaths  aad  Boads  of  Bxeentora  aad 
Administrators. 
as  to,  1387-1407. 
objections  to  account,  who  may  file,   1626. 
order  of  persons  entitled  to  administer,  1365. 
partnership,   1585. 
payments  of  debts  of  estate,  1643. 

after    decree    for    payment    of    debts,    executor    personally 

liable  to  creditors,  1649. 
as  to,  1612. 

claims  not  Included  In  order  for  payment  of  debts,  how  dis- 
posed of,  1660. 
estate  insufflcient  a  dividend  to  be  paid,  1646. 
final  account,  when  to  be  made,  1662. 
funeral    expenses   and   expenses   of   last   sickness.      See    tit. 

Fvneral   Bbcpeaaea. 
negrlect  to  render  final  account,  how  treated,  1663. 
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EXECUTORS  AND  ADMINISTRATORS 

paTmeats  of  debts  of  real  eatate   (continued). 
order  for  payaaent  of 

debts    and    dlschargre,    1647. 

lesacles  and  extension  of  time,   1651. 
order  In  which  to  be  paid,  1643. 

debts  having^  preference  by  the  laws  of  the  United  States, 
1643. 

funeral  expenses,  of,  1643. 

Juderments  rendered  asralnst  decedent  in  lifetime,  1648. 

of  last  sickness,   1643. 

or  other  demands  agralnst  estate,  1643. 

mortgrasres,  1643. 
provision  for  disputed  and  contingent  claims,   1648. 
w^here  property  insufficient  to  pay  mortgrage,  1644. 
personal  liability,  1612. 
petition 

and  contents  for  letters  and  actions  thereon,  1871. 
for  citation  to  render  final  or  other  account,  1624. 
for,  to  make  conveyance  or  transfer,  and  notice  of  hearing, 
1598. 
poBseaalon 

of  estate,  1452. 
to  take,  1681. 
powers  aad  datles  of 
acta  of 

valid  until  power  revoked,  1428. 
adnlnlatrator  witb  will  aaaexed 

acts  of,  effect,  1366. 

power  of,   1856. 
appralaement 

Increase  or  decrease  of  estate,  effect  of,  1614. 

rigrhts  and  liabilities  on  sale  for  more  or  less  than,  1614. 
as   to,   1355. 
caaaot  purcliase 

claims  against  estate.   1617. 

property   of  estate,   1576. 
etaarseable  ifrlth 

estate  at  appraised  value,  1613. 

interest,  profit,  and  Income  of  estate,  1613. 
claim    agB'inst   estate,    cannot    purchase.    1617. 
code  provisions  grovernlng-  powers  and  duties  of,  804. 
compounding  debt  by.     See  tit.  Componadias  Clalai. 

as  to,  1688. 
compromise  of  debt  by,  1588. 
debts 

uncollected,  liability  for,  1615. 
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EXECUTORS  AND  ADMINISTRATORS 
powers  and  dvtics  of  (continued). 

depreciation   of  estate   without   fault,   executor  not   to   lose 

by,   1614. 
executor,    power    of,    when    appointed    after    revocation    of 

prior  letters,   1424. 
heir.     See  tit  Heir. 
In  nianagrement  of  estate,  1581. 
Increase  or  decrease  of  estate,   eflFect  of,   1614. 
iBvestaseAt  of  fiuida 

In  what  securities,  1640. 
pending:  settlement,  1640. 
procedure   In   obtaining*  order,   1640. 
lease  of  estate  by,  1679. 
mortgragre  of  estate  by,   1578. 
not   to  profit  by   Increase   of   estate,   1614. 
possesalom 

entitled  to  of  personal  and  real  estate,  1462. 
heirs 

may  sue  for  Jointly  with  executor,  1462. 
or  devisee  may  sue  to  recover,  1452. 
possessloa  of  estate 

recovery  of,  by  representative,  1452. 

to    take,    1681. 

of  heir  or  devisee  subject  to  possession  of.  1681. 

of.  Is  possession  of  heirs  or  devisees  for  what  purposes. 

1453. 
rlgrht  of  heirs  or  devisees  to,  X681. 
profit  by  increase  of  estate,  not  to  benefit.  1614. 
territorial   limits  of  authority  of,  1913. 
to  collect  debts  due  the  estate,  1681. 
to  take  possession  of  entire  estate,   1681. 
preference  among:  those  equally  entitled,  1366. 
profit 

and  loss  of  estate,  1614. 
by   estate,  not  to,    1614. 
proof  of  notice  of  settlement  of  accounts,  1638. 
purchase  by,  fraudulent,  1576. 

real  estate  to  be  delivered  to  heirs  after  ten  months,  1453. 
recording  of  decree  for  conveyance  does  not  supersede  power 

of  court  to  enforce   it,   1605. 
recovery  of  property  fraadnlently  disposed  of 
by  administrator,  1689. 

when  administrator  to  sue  as  provided,  1590. 
removal 

and  suspension,  in  certain  cases,  1436-1440. 
citation  to,  to  show  cause,  1437. 
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EXECUTORS  AND  ADMINISTRATORS 
remoTal   (continued), 
for  contempt,  1721. 
for  disobedience  of  orders,  1721. 
for  failure  to  make 

Inventory  of  after-discovered  property,  1461. 

return  of  sale,  1575. 
off  the  hearing 

attachment  to  compel  attendance,  1675. 

compelling*  attendance,  1575. 
when  committed  for  contempt,  1721. 
remmctatton 

by  executor,  appointment  of  another,  1301. 
failure  to  petition  for  letters  amounts  to,  1301. 
realsnatioa  of 

accounting  and  delivery  of  property,  1427. 
as  to,  1427. 

liability  on  bond.  1427. 
revoeatlon 

account  after,  1423,  1629. 
accounting,  for  dereliction  in,  1627,  1629. 
all  acts  before  are  valid,  1428. 
citation  to  administrator  to  issue,  1384. 
duty  to  remaining  executors,  1425. 
failore  to 

obey  citation,  1437. 

return  account  of  sale,  1575. 
for  contempt,  1721. 
for  fallnre  to 

give  notice  to  creditor,  1511. 

make  return  of  sale,  1575. 

return  Inventory,  1449. 
for  neglect  to  give  new  bond,  1401,  1405. 
hearing  of  petition  for,  1885. 
how  obtained,  1383. 
notice  of,  1885. 
of  administration 

on  petition  of  person  entitled  to  letters,  1385. 

upon  probate  of  will,  1428. 
of  all  representatives,  appointment  of  administrator,  1424. 
of  letters 

and  appointment  of  administrator,  1427. 

and  proceedings  thereon,  1378,  1379. 

for  failure  to  account,  1616. 

of  administrator,  citation  to,  1384. 
of  probate  of  will,  effect  on  powers  and  duties  of,  1881. 
of  representative  resigning,  1427. 
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EXECUTORS  AND  ADMINISTRATORS 
revocation  (continued). 

on  proceedinsrs  to  suspend  representatives,  1437,  14S9. 

petition  for,  138S,  1S84. 

powers  of  subsequent  representative,  1424. 

prior  rights  of  relatives  entitle  them  to  have  revoked  prior 
letters,  1883,  1386. 

upon  probate  of  will,  1423. 

when  granted  to  one  other  than  competent,  1883,  1385. 

who  may  obtain,  1383. 
revoking:  of  authority  of,  when,  1630. 

rigrhts  of  petitioner  to  enforce  contract  for  conveyance,  l€%t. 
settlement  of  account.    See  ^'aecoimt,''  this  title. 

account,  when  regarded  as  final,  1647. 

appointing  the  day,  1633. 

apportionment  where  funds  insufficient  to  meet  debts,  1647. 

conclusiveness  of,  1637. 

contest  of  claims,  1636. 

extension  of  time  for  final  account,  1651. 


account,  partition  and  distribution  at  same  time,  1634. 
and  discharge,  1697. 
notice  of,  1653. 
hearing,  postponement  of,  1636. 
heirs  may  contest  all  matters,  1636. 

neglect  to  render  final  account,  proceedings  to  compel.  16S3. 
notice 

as  to,  1633. 
of,  further,  1633. 

decree  must  show  proof  was  made,  1688. 
on  final  distribution,  1666. 
order  for  payment  of  debts,  and  discharge  of  representative. 

1647. 
proof  of  notice  necessary  before,  1638. 
reference  of,  1636. 

to  be  conclusive,  when,  and  when  not,  1637. 
when  conclusive  and  when  not,  1637. 
when  final  to  be  made,  1662. 
some  only,  acts  of,  valid  when,  1356. 
special  administrators.    Bee  tit.  Special  Aiwlalntmtor. 

powers  and  duties  of,  1411-1417. 
Npccial  notice  to  heirs 
how  given,  1380. 

request  fur  and  what  to  contain,  1380. 
anlts  by  and  against 
may  sue 

for  death,  377. 

without  beneficiary,  367. 
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BXECUTOR8  AND  ADMINISTRATORS   (continued). 
surylviniT  partner  to  settle  up  business,  1686. 


to  be  rendered,  1686. 
Interest  therein  to  be  appraised,  1686. 
surviving  partner.     See  tit.  Partnership. 
suspension  of,  1486,  1489. 

any  interested  party  may  appear  at  hearing  for,  1488. 
citation  for,  1487. 
embezxlement  by,  1486. 

executor  may  answer  or  demur  to  application  for,  1438. 
for  waste,  1486. 
Srounds  for,  1486. 

Issues  raised  to  be  determined  by  the  court,  1488. 
Judfire  at  chambers  may  suspend,  166. 
manner  of  proceedinfir,  1488. 
■otlee  •! 
as  to,  1487. 
publication  of  when  executor  is  absent  or  conceals  himself, 

1489. 
to  absconding  representative,  by  publication,  1439. 
peadlnv  petition 

for  additional  bond,  1401. 
that  executor  give  bond,  1401. 
power  of,  1401. 

removal  of  on  proceedinsrs  therefor,  1437. 
tlie  liearlBS 
as  to,  1488. 
pleadinsrs  on,  1487. 

punishment  for  refusal  to  answer  questions,  1440. 
territorial  limits  of  authority,  1913. 
to  account  after  authority  revoked,  1629. 

to  be  removed  when  committed  for  contempt  and  another  ap- 
pointed, 1721. 
to  complete  contracts  for  sale  of  real  or  personal   property, 

when,  1697. 
to  produce  and  file  vouchers  which  remain  in  court.  1631. 
to  render  accounts  at  expiration  of  term,  1628. 
transfers  by 
effect  of,  1608. 
when  order  to  be  made,  1600. 


action  by,  for,  1683. 
by  decedent,  action  for  against,  1584. 
may  maintain  actions  for,  1583. 

of  decedent,  executor  or  administrator  may  be  sued  for,  1584. 
unclaimed  estate,  how  disposed  of,  1693. 
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EXECUTORS  AND  ADMINISTRATORS   (continued). 
ancoUerted  debt 

without  fault,  no  personal  liability,  1616. 
vouchers  for  Items  less  than  twenty  dollars,  when  accepted. 

1682. 
iraste 

action  by,  for,  1583. 
by  decedent,  action  asrainst  for,  1584. 
may  maintain  actions  for,  1683. 

of  decedent,  executor  or  administrator  may  be  sued  for.  16S4. 
what  executors  are  not  parties  to  actions,  1587. 
when  real  and  personal  property  of  absentee  to  be  sold.     See 

tit.  Absentee. 
when  settlement  is  final,  notice  must  so  state,  16S4. 
where  party  to  whom  conveyance  or  transfer  is  made  is  dead. 

1606. 
who  to  act  as,  when  all  acting  are  incompetent,  1426. 
wills  found  after  letters  of  administration  granted,  1423-1429. 
BXBHPIiARY  DAMAGBS.    See  tit.  Daasas«a. 
EXEMPT  PROPERTY.    See  tit.  EzemptloM  from  Bxecutloa. 
EXEMPTION.    See  tit.  ExemptUtt  from  Execution. 
execution,  from,  690. 
from  jury  duty,  200. 

affidavit,  202. 
judgment  against  officers,  how  enforced,  710. 
jury,  from,  200. 

what  property  exempt  from  execution,  690. 
EXEMPTION  FORM  EXECUTION 

homestead  exempt.     See  tit.  Homeatend. 

shares  In  homestead  association.    See  tit.*  Homentend. 

^vbat  property  exempt 

arms,  uniforms  and  accoutrements,  690. 

cabin  or  tools  of  miner,  690. 

chairs,  tables,  desks  and  books  to  the  value  of  two  hundred 

dollars,  690. 
court-houses,  Jails,  public  offices  and  buildings,  lots,  grounds 

and  personal  property,  690. 
earnings  of  the  Judgment  debtor  for  his  personal   service. 

690. 
farming  utensils  or  instruments  of  husl)andry,  690. 
fire  engines,  hooks,  ladders,  carts,  trucks,  etc..  of  fire  com- 
pany, 690. 
flshlng-boat  and  net,  690. 

machinery,  tools  and  implements  necessary  for  boring,  sink- 
ing and  putting  down  artesian  wells,  690. 
material,    etc.,    for    construction,    alteration    and    repair    of 
building,  etc,  690. 
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EXEMPTION   FROM   EXECUTION 
what  property  exempt    (continued). 

moneys,  benefits,  privilegres,  or  Immunities  iBfrowin^  out  of 

life  insurance,  690. 
nautical  instruments  and  wearingr  apparel  of  master,  etc.,  of 

vessel*  690. 
necessary  household  table  and  kitchen  furniture,  690. 
poultry,  690. 


held  by  a  member  of  a  homestead  association,  690. 
of  stock  in  bulldine:  and  loan  association,  690. 
tools  or  implements  of  mechanic  or  artisan,  690. 
two  horses,  two  oxen  or  two  mules  and  their  harness,  690. 
wafires  and  earnlnsrs  of  seamen,  690. 
EXHIBITS.    See  tits.  Answer)  (Complaint  |  Pleaclliiffs. 

material  objects,  as  evidence,  1954. 
EXONERATION.    See  tit.  BaU. 

of  bail,  488,  489,  491. 
EXPENSES 

funeral.    See  tit.  IPaaeral  BSxpenaes,  etc. 

of  executor  and  administrator.     See  tit.  Executor  and  Admin- 
istrator. 
of  last  sickness.     See  tit.  Funeral  Expenses  and  Expenses  of 

Last  Sickness. 
of  supreme  court,  47. 
EXPENSES  OF  ADMINISTRATION.     See  tit.  Execntor  and  Ad- 
ministrator. 
attorneys'  fees  as.     See  tit.  Claims  asaiast  Estate. 
EXPERTS.     See  tit.  Witness. 
as  to  handwriting:.     See  tit.  Handvrrltins. 
deciphering:  characters,  etc.,  1863. 
generally,  1870. 

laws  of  foreign  country,  proving,  1901. 
EXPRESS  AGENT 

exempt  from  Jury  duty,  200. 
EXPRESS  TRUST.     See  tit.  Trusts  and  Trustees. 
EXTENSION  OF  TIME 
as  to  generally,  1054. 
EXTRA  SESSION 

of  superior  court.     See  tit.  Superior  Court. 
FACTS.    See  tit.  Pleadings. 

ancient  evidence  of  common  reputation  as  to,  1870. 

collateral,  inquiry  into,  1868. 

conclusions  of  law  not  supported  by  finding  of  fact,  judg:ment 

set  aside  for,  663. 
degree  of  certainty  required  to  establish,  1826. 
errors  in,  Judgment  set  aside  for,  663. 
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FACTS    (continued). 

flndingrs  of.    See  tit.  FladlMsa. 
as  to  erenerally,  633-636. 

Instructions  as  to.    See  tit.  Bvfdeneey  lafltmettoBJi. 

insufficiency  of,  ground  for  demurrer,  430. 

Issae  of 

arises  how.  690. 
tried  by  whom,  692. 

jury,  Judgres  of,  2101. 

of  which  court  will  take  judicial  notice,  1876. 

pleaded,  must  be,  426. 

questions  of,  to  be  tried  by  jury,  2101. 

special  Issues  not  made  by  pleadlnffs.  how  tried,  30«. 

to  be  stated  In  complaint,  426. 

what  facts  may  be  proved  on  trial,  1870. 

when  greneral  or  special  may  be  fflven,  635. 
FALSE  IHfPRISONMBNT 

limitation  of  action  for,  840. 
FAMILY.     See  tit.  Family  Allowance. 

property  exempt  from  execution  to  be  set  aside  for  use  of, 
1466. 
FAMILY  ALLOWANCH.    See  tit.  Support  of  FaMllT* 

all  exempt  property  to  be  set  apart  for,  1465. 

apparel,  etc.,  1466. 

apportionment  between  widow  and  children,  1468*1470. 

dates  from  death,  1467. 

duration  of,  1466. 

exempt  from  execution,  property,  1465. 

extra  or  additional,  1466. 

fifteen  hundred  dollars,  estate  under,  1469. 

generally,  1464,  1465. 

homestead,  1464,  1466.  1474,  1486. 

possession  of  homestead.  1464. 

preference,  1467. 

provision  In  will  for,  1560,  1562. 

summary  administration  under  fifteen  hundred  dollars,  1469. 

wearinar  apparel,  furniture,  etc.,  1464. 

when  to  be  paid,  1646. 

ivldo^r 

and  children  may  remain  in  home,  1464. 

with  Income,  property  to  go  to  children,  1470. 

wife   and   child   to   have    one   thousand    five    hundred    dollars 
estate,  1469. 
FAMILY  BIBLB 

entries  in,  as  evidence,  1870. 
FARSIBjR 

property  exempt  from  execution,  690. 
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FATHBR.    See  tit.  Pwmit  mmd  GhiM. 
action  by  for 

injury  or  death  of  child,  376. 
seduction  of  dausrhter,  87&. 

administration,  entitled  to,  1365. 

death  of  child,  action  by,  for,  376. 

injury,  of  child,  action  by.  for,  376. 

eruardianship,  entitled  to,  1751. 

seduction,  action  by,  for,  876. 
FBDBRAL 

judsrment,  limitation  of  action  on,  336. 
FBB8.    See  tits.  Attorney  F«ea»  Goota. 

attorneys,  of.  1021. 

chargreable  to  estate  in  hands  of  public  administrator,  1741. 
when  and  by  whom  paid,  1741. 

court  commissioner,  of,  259. 

depositions  out  of  state  on  oral  interrofratories,  2026  H« 
fees  and  mlleake  of  parties,  2026%. 

in  Justices'  courts,  01. 
collection,  report  and  payment  into  treasury,  103.  ' 

notice  of  completion  of  building,  for  recordingr,  1187.  i 

of  attorney,  how  to  be  paid,  1021. 

officer,   of,   when   proceedings   stayed   on   appeal   to   supreme 
court,  979. 

official  reporter,  of,  274. 

payment  of  in  Justices'  courts,  91. 

recording  claim  of  lien,  fee  for,  1189. 

referee,  of,  768,  1027,  1507. 

witnesses,  of,  1987. 
FBMININB 

masculine  gender  includes,  17. 
FBNCBS 

condemnation,    provision   for    in    taking   by    eminent    domain, 
1248.  1251,  1257. 
FBRRY 

keeper  exempt  from  Jury  duty.  200. 
FICrriTIOVS  NAMB 

suing  party  by,  474. 
FIDUCIARY  RBLATION 

Judgment  for  money  received  In,  how  payable,   667. 
FIGVRBS 

may  be  used  to  express  numbers,  186. 
FILING  APPBAL 

exceptions  to  sureties  on,  978a. 

time  of,  978a. 
FINAL    ACCOUNT.     See    tits.    Bzecntoni    and    A4ailBlatnitora| 
Reeelvera. 
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FINAIi  ADJUDICATION.     See  tit. 
FINAIi  aVDGMBNT.     See  tit.  JvdKmeBt. 
FINAL  ORDBR.     See  tit.  Order. 

effect  upon  rlerhta  in  various  cases,  1908. 
FINDINGS.     See  tits.   Court   C»niinls«lon«r«}  FImAIbk*  of  Pact; 
Referee. 
commlralOBers' 

effect  and  force  of,  644. 
Judgment  on,  644. 
eoBcliisloiis  of  lavr 

inconsistent  with,  vacation  of  judgment,  66ft. 
not  supported  by  flndiitffs  of  fact,  setting  aside  Judgment 
for,  668. 
errors  in,  judgment  set  aside  for,  663. 
in  election  contest.     See  tit.  CoMteatfrnir  BSIeetloBii. 
Judgment-roll,  as  part  of.  670. 
may  be  waived,  how,  634. 

must  be  in  writing  and  filed  within  thirty  days,  6S2. 
must  be  separate  from  conclusions  of  law,  68S. 
notice   of  motion   to   set  aside  judgment  for  errors   tn,    how 

made,  hearing,  668  V&. 
of  fact 

and  conclusions  of  law,  stated  separately,  663. 
may  be  waived,  634. 
proceedings  after  determination  of  issues  of  law,  686. 
referee's 

as  to  generally,  648-645. 
effect  and  force  of,  644. 
how  excepted  to  and  reviewed,  646. 
Judgment  on,  644. 

must  state  conclusions  of  law  and  fact  separately,  648. 
to  report  within  twenty  days,  648. 
signing  of,  constitutes  decision,  1038. 
waived^  how 

by  consent  in  writing,  634. 
by  failure  to  appear,  634. 
by  oral  consent  in  court,  634. 
FINBS.    See  tit.  Pcaalty. 


for.  In  justices'  court,  188. 

in  action,  for,  479. 
coBtempty  for 

as  to,  1218. 

before  justice  of  the  peace,  909. 
costs  of  cause,  in  action  Involving,  1022. 
juror,  for  failure  to  attend,  S8B.  • 
justices'  court,  recovery  In,  112. 
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FINES   (continued), 
mandamus,  for  disobeylngr*  1097. 
or  penalty,  arrest  in  action  for,  479. 
police  court,  for  violation  of  ordinance,  9S2. 
public  administrator,  subject  to  for  failure  to  aocount,  1744. 
transmitting  papers  to  superior  court  on  appeal,  for  not,  977. 
usurpation  of  office,  for»  809. 

papers  destroyed  by,  filing  nunc  pro  tunc,  1046a. 
FIRB  COMPAKT 

apparatus  pertaining  to  exempt  from  sale  on  execution.  690. 
FIRE  DBPARTMBNT 
actions  for  damages,  or  on  contract,  to  be  brought  against 

city,  890. 
apparatus  of  exempt  from  sale  on  execution,  690. 
member*  of 

cannot  be  sued  for  damages  or  on  contract  in  relation   to 

department,  390. 
exempt  from  jury  duty,  200. 
municipality  liable  for  damages  by  and  contraets  of.  890. 
FIRM 

of  attorneys.     See  tit.  Attorneys  at  Law. 
FISHERMAN 

what  property  of  exempt  from  execution,  690. 
FORCIBLE  DETAINER.     See  tit.  Fordble  Batrx  and  Dctalaer. 
defined.  1160. 
what  constitutes,  1160. 
who  is  occupant,  1160. 
FORCIBLE  ENTRY  AND   DETAINER 
answer.  1170. 

verification  of,  required,  1175. 
appeal  la 

effect  of,  upon  Judgment,   1176. 
how  taken,  1178. 

Jurisdiction  of  supreme  court,  52. 
provisions  relating  to  generally,  apply  in,  1178. 
stay  of  proceedings,  1176. 
appearance 

failure  to  make,  default  Judgment,  1169. 
of  defendant,  1170. 
arrest  in,  when,  1168. 
complaint  In 

amendment  of,  1173. 
as  to  generally,  1166. 
in  certain  cases,  1173. 
terms  not  imposed,  1173. 
requisites  of,  1166. 
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FORCIBLE  ENTRY  AND  DETAINER 
complaint  la  (continued). 

to  be  verified.  1166,  1175. 

to  set  forth  what,  1172. 

verification  of,  1166. 
coadltloas  aaA  aovaaaatts 

breach  and  performance,   11$6. 

subtenant  may  perform,  1166. 
continuance  In  cases  of,  117S. 
costs,  1174. 
coverture  no  defense  In,  1164. 


amount  of,  1174. 

treble  when,  786,  1174. 
default.  Judgment  by,  1169. 
defeadsMt 

may  appear,  etc.,  before  day  fixed,  1170. 

may  show  what  In  defense,  1172. 

parties,  1164. 
deflBltl«a  of 

forcible  detainer,  1160. 

forcible  entry,  1160. 
demurrer  to  complaint,  1170. 


for  defendant,  1172. 

showing:  required  of  plaintiff,  1172. 

what  defendant  may  show  In  defense,  1172. 
execution  on  Judgment.  1174. 
forfeiture 

of  leaac 

procedlnffs  for  relief  against,  1179. 
who  may  apply  for  relief  agralnst,  1179. 

rellevlner  aflralnst,  1179. 

saving  lease  from  by  performance,  1161. 
srenerally,  1169. 
holdlBff  over 

of  agricultural  land,  effect  of,  1161. 

tenants,  1161. 
Jadirnient 

binds  all  entering  under  tenant,  1164. 

by  default,  1169. 

effect  of  appeal  upon,  1176. 

enforcement  of,  1174. 

generally,  1174. 

nature  and  amount  of,  1174. 

satisfied  by  Interested  party  paying  damages,  1174. 
Jarladlctloa 

concurrent,  of  superior  and  Justices*  court,  1163. 

1736 


INDBX. 
[References  are  to  eections.] 

FORCIBLE  ENTRY  AND  DETAINER 
JnrladletloM    (continued). 

in  cases  of,  76,  113,  718. 

Jurisdiction  of  superior  court,  1163. 

of  Justices'  court,  118,  718,  838. 
Jury 

how  formed,  1171. 

trial  of  issues  of  fact,  1171. 
Justices'  court  has  Jurisdiction  in  cases  of,  113,  718,  838. 
landlord  and  tenant,  1161. 

non-payment  of  rent,  1161. 

notices,  by  landlord.  1161,  1162. 

undertenant,  1161. 
married  women,  execution,  enforcement  of,  1164. 
new  trial,  provisions  relating'  to  apply,  1178. 
notice 

failure  to  serve  on  subtenant,  no  defense,  1164. 

service  of,  1161,  1162. 
occupant,  who  is,  1160. 


defendant,  1164. 

generally,  1165. 

Judflrnient  to  be  rendered  aarainst  party  served,  1164. 

■oBjolJsder 

nonsuit  not  to  be  granted,  1164. 
proceedings  not  to  abate,  1164. 
possession  of  platntifT,  11^8,  1172. 
practice,  rules  of,  1177. 
relief  againat  forfcitvre  of  leaae 

application  for,  by  whom  may  be  made,  1179. 

as  to  generally,  1179. 

notice  of  application,  1179. 
rent  as  damages,  1174. 
restitution  of  the  premises,  1174. 
rules  of  practice,  1177. 
■ervlee  ml  Bott«e 

by  affixing  a  copy  in  a  conspicuous  place  on  premises,  when, 
1162. 

by  delivering  copy  to  tenant  personally,   1162. 

by  leaving  a  copy  with  person  of  suitable  age,  1162. 
■kowlMS  required  In  forcible  emtrr  and  detatoer 

of  defendant,  1172. 

of  plaintiff,  1172. 
subletting  terminates  tenancy,  1161. 
omiunoiui 

alias,  in,  1167. 

form  of,  1167. 

1737 


INDBX. 
[References  are  to  sections.! 

FORCIBLE  ENTRY  AND  DBTAINBR 
■amnions    (continued), 
issuing-,  returnable,   1166. 
must  be  issued,  when,  1166. 
new  summons,  1167. 
requisites  of,  1167. 
return  of,  1167. 
service  of,  1167. 
time  of  return  of,  1166. 
to  whom  directed,  1167. 
when  to  issue,  1166. 
supreme  court.  Jurisdiction  In  cases  of,  52. 
tenant 

holding:  over,  rights  of,  1161. 

may  bring:  proceedin^rs  agralnst  subtenant,  1161. 
title,  question  of,  1161. 
treble  damages  in,  786. 
trial 

defendant's  case,  1172. 
jury,  1171. 

plaintltTs  case,  1169. 
nnlawfol  detainer, 

asslgrnlng,  sublettlngr  or  committing'  waste,  1161. 
by  subtenant,  1161. 

proceeding:s  by  tenant,  agralnst,  1161. 
contlnnlns  In  poasesalon 

after  a  failure  to  perform  condition,  1161. 

of  property  after  term,  1161. 

without  permission  after  default,  1161. 

notice  to  terminate  may  be  served,  when,  1161. 
definition  of,  1161. 
ejectment.     See  tit.  ESJeetment. 
notice  to  qolt 
to  tenant,  1161. 

service  of,  1161,  1162. 
saving:  lease  from  forfeiture  by  performance,  1111. 
who  grullty  of,  1161. 
who  not  guilty  of,  1161. 
unla%vfal  entry 

as  to,  1160. 
verdict  and  Judgment,  1174. 
verlflcatlon  of  pleading,  1175. 
waste,  committing,  terminates  tenancy,  1161. 
what  constitutes,  1159. 
FORBCL.OSURB  OF  LIKPT.     See  tit.  Mechanlea*  Lien. 

bond  on  appeal,   943. 
FORECLOSURB   OF   B4^UITABL.E   LIEN.     See    Ut   Fore<dea«re 
of  Bfortvase. 
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foreclositre:  of  mortgage 

absolute  deed,  mortgrafre.  etc.,  744. 

action  must  be  brought  where,  392. 

against  decedent.     See  tit.  Estate  of  Decedent. 

appeal  lies  from  Interlocutory  Judgrment  in  action  to  redeem, 

963. 
appointment  of  commissioner  to  sell,  undertaking:  of,  726. 
appointment  of  receiver,  564. 
attorneys'  fees  on,  726^. 
but  one  action  for,  726. 
eommlssloner  appointed  to  »ell  on 

undertakingr  of,  729. 

verified  report  of  sale,  by,  729. 

compensation  of,  729. 

conduct  of  sale,  726. 

death,  disqualification,  absence   of,  elisor,   726. 

must  sell,  how,  726. 

oath  and  undertaking-  of,  729. 

powers  of,  729. 


force  of,  729. 

to  contain,  what,  729. 

verification  of,  729. 

time  to  file  report,  729. 

undertaking  of,  729. 

verified  report  of  sale,  729. 
deathy  Inability  or  absence  of  commissioner 

elisor  appointed  to  sell,  726. 

elisor  to  give  bond,  726. 
debt  falling  due  at  different  times,  proceedings  in  case  of,  728. 
deceased  mortgager,  1508,  1570. 
decedent's  estate 

deficiency  Judgment,  1578. 

mortgage  of,  1578. 

redemption  of,  1505. 
dellcleacy 

Judgment,  726. 

Judgment,  estate  of  decedent,  1578. 

personal  liability  for,  726. 
due,  debt  not  all,  728. 

elisor  to  sell,  oath  and  undertaking  of,  726. 
estate  of  deceased  person,  1493,  1500. 
exclusive  remedy,  726. 
execution  on,  681. 
grenerally,  726-729. 

injunction  to  prevent  injury  to  property  after  sale  and   be- 
fore conveyance,  745.  - 
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FORECLOSURE  OF  MORTGAQE  (continued), 
instalments,  debt  payable  in,  728. 
interlocutory  Judgrment  in  action  to  redeem,  time  for  appeal. 

986. 
J««Bmeat 

creditor  may  redeem  estate  of  decedent,  1605. 

for  deficiency.     See  tit.  DefteleBey  Jaffla— i  mt. 
Jurisdiction  of,  where  action  must  be  brougrbt,  892. 
limitation  of  action  for.     See  Statute  of  liinUtatl^Me. 
lis  pendens,  flllngr,  409. 
necessary  parties  in,  726. 

oath  and  undertaking  of  commissioner  appointed  to  sell,  739. 
parties,  who  need  not  be  made,  726. 
place  of  trial,  892. 

pleadlngr,  written  instruments,  447-449. 
possession,  mortflragree  in,  1744. 


in  suits  arenerally,  726. 

where  debt  falls  due  at  different  times.  728. 
provisions  for  deficiency  Judgment.     See  tit.  DeAHeaer  J«dK« 

meat. 
receiver,  appointment  of,  664. 


note  of  record  of  mortgraffe  to  be  produced,  706. 

of  estate  of  decedent,  1606. 
Mile 

manner  of,  726. 

public,  694. 

under,  by  commissioner,  how  made,  726. 

where  land  consists  of  two  or  more  parcels,  72S. 
statute  of  limitations.     See  Ut.  8t«t«te  mi  litasltet 
e«rpliis 

disposition   of,   727. 

money.     See  tit.  Svrplve  BfoMey. 
to  be  deposited  in  court,  727. 
tender,  997. 

undertaking  for  stay  on  appeal,  946. 
unrecorded  conveyances  and  encumbrances,  726. 
waste,  enjoining,  476. 
PORECLOSVRB  OF  PLBDGE 

bond  on  appeal,  948. 
FORBION  CORPORATION 

security  for  costs  by,  when,  1086. 
service  on,  411. 

summons  of,  publication,  412,  418. 
iPORIDIGlf  COVIf TRT 

affidavit  made  in,  before  whom  taken,  2014. 
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FORBIGNT  JVDGMBNTS 

conclusiveness  of,  greneral  rule  as  to,  1916. 

copy  of  foreigrn  Judicial  record,  admissible  as  evidence,  when, 
1907.  , 

Juderment  of  court  of  admiralty,  conclusiveness  of,  1914. 

Judicial  record 

of  forelffn  country,  proved  how,  1906. 
of  sister  state,  effect  of,  1913. 

sister  state,  judicial  record  of,  effect,  1913. 
FORBION  liANGUAGB 

instrument  in,  expert  may  testify  as  to,  1863. 

official  documents  in,  how  proved,  1918. 
FORIDIGN  LATIT 

books  containingr,  presumed  to  be  correct,  1900,  1963. 

evidence  of,  1901. 

presumption  that  books  containln^r  are  correct,  1900,  1963. 

proved,  how,  1901. 

statute  of  limitations  of,  861. 

unwritten,  proved  how,  1902. 
FORBIGN  RBSIDBNT 

summons,  served  on  how,  412. 
FORBIGlf  SBAIi 

effect  of,  1981. 
FORBIGN   STATU 

law  of,  how  proved,  1902. 
FORSieif  irililiS.    See  tit.  WiilM. 

probate  of.    See  tit.  Probate  of  Foreisa  Wills. 

proceedings  on,  as  to,  1822-1324.     • 
FORDIGN10R8.    See  tit.  Aliens. 
FORFBITURB 

executor,  failing  to  petition   for  letters,  1301. 

justices'  court,  recovery  of  In,  112. 

lease^  of 
as  to,  1161. 
relief  afirainst,  1179. 

liiBitatloM  of  action 
for,  as  to,  838,  340. 
to  recover  from  stockholder  or  director,  359. 

mechanics'  lien,  of,  1202. 

of  lease,  relief  against,  1179. 

on  execution  sale  without  notice,  698. 

on  sale  under  execution,  without  notice,  698. 

place  of  trial,  for,  398. 

relief  of  tenant  acraiast,  of  lease,  1179. 

venue  of  action  to  recover,  393. 
FORGBRY 

limitation   of   action    aerainst   bank    for    payin^T   forged,    etc., 
check,  340. 
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FORM 

of  civil  action.     See  tit.  Civil  Action. 

but  one,  807. 
of  letters.     See  tit.  Foi:^i  of  Ijetters. 
of  notice  of  hearing  in  Justices*  court,  850. 
of  satisfaction  of  mortg-age,  675a. 
FORM  OF  IiESTTERS.    See  tit.  Ijettera  TestameBtarjr  rnrnH  •!  Ad- 
ministration. 
as  to  grenerally,  1860,  1861. 
of  administration,  1362. 
with  will  annexed,  1861. 
FRANCHISi:.     See  tit.  Aetlon  for  UsnrpatloM  of  OSce  or  Fran- 
chlae. 
action  asainst  party  usurping:,  803. 
condemnation  of,  under  eminent  domain,  1204. 
usurpation  of,  802-809. 

as  to  generally,  802-810. 

proceedings  by  attorney- general.  808. 
FRAI7D.     See  tits.  Arreiiti  BalL 

administration  suspended  for,  1436. 
arreiit 

for,  in  Justices'  court,  861. 

in  action  for,  479. 

where  defendant  guilty  of,   479. 
award,  vacation  of,  for,  1286. 

distributees,  of.     See  tit,  Dintrilintion  nnd  Final  Aee^vnt. 
impeachment  of  ^dgment  for,  1916. 
in  conveyance.     See  tit.  Fraudulent  Convejanee. 
In  Sale  of  decedent's  estate,  1572. 
limitation  of  action,  338. 

for  generally,  338. 

how  affected  by,   1573. 
necessity  of  averring  facts  to  show,  in  case  of  Judg'ment  by 

confession,  1135. 
parol  evidence  to  show  In  written   instrument.   1866. 
receiver,  appointment  of,   564. 
suspending  administrator  for,  1436. 
FRAIJDS,  STATUTE!  OF.     See  tit.  Bvfldonoe. 
FRAUDULBNT  CONVEYANCE: 
appointment  of  receiver,  664. 
bond  by  s^^antee  on  suit  to  set  aside 

condition  and  amount  of,  677. 

filing  of,  677%. 

giving,  may  convey  or  encumber,  676. 

Judgment  may  be  rendered  on,  when,  660%. 

manner  of  Justification  of  sureties,  679%. 

may  be  g-lven  by,  676, 
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FRAUDULENT  CONVBYANCH 

bond  by  srantee  on  suit  to  set  aalde  (continued).  • 

may  convey  or  encumber  after,  676. 
objection  that  estimated  value  less  than  market  vAlue,  pro- 

ceedlngrs  on,  679. 
objections  to  sureties,   678. 

sureties.  Justification,  approval  and  disapproval,  678^. 
when  becomes  effective,  680. 
of  decedent,  recovery  by  executor,  1589-1691. 
FUNDS 

Investment  of  by  receiver.     See  tit.  Receiver. 
as  to  generally,  669. 
FUNERAL  ESXPBNSES  AND  BXPKNSES  OF  IiAST  SICKNBS8 

as  to  payment  of,  1643,  1646. 
FURNITURES 

exempt  from  execution,  690. 
FUTURB 

present  tense  includes,   17. 
GARNISHED.    See  tits.  Attadtmenti  Garnlehment. 
attachment  on,  644,  546. 
citation  to  appear,  645. 
examination  of,  on   oath,   645. 
not  delivering  up  property,  liability  of,  544. 
service  on,  642,  644. 
when  liable  to  plaintiff,  644. 
6ARNISHMBNT.     See  tits.  AttaehmeMtf  Gamlshcc. 

citation  to  grarnlshee  to  appear  before  court  or  Judere,  646. 
credits  or  personalty  in  possession   of  third  person,   attach- 
ment of,  643. 
delivery  of  property  by  garnishee,  545. 
examination  of  on  oath,  645. 


of  credits,  grarnishee,  to  give,  646. 
party  refusing,  to  pay  costs,  546. 
when  liable  to  plaintiff,  544. 
GENDEUi 

of  words  In  code,  17. 
OUNBRAIj  DB3NIAL.     See  tit.  Answer. 
GENBRAI/  RU1.B8  OF  PLEADING 

account,  how  to  be  stated  in  pleadings,  454. 
allesatlona 

must  be  liberally  construed.  452. 
not  denied  deemed  to  be 
controverted,  when,  462. 
true,  when,  462. 
conditions  precedent,  how  to  be  pleaded,  457. 
description  of  real  property  in  pleading,  455. 
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GENERAL  RULES  OF  PLEADING   (continued), 
tiow  to  state  an  account  In  pleadinfirSt  454. 
Judgrments,  how  pleaded,  466. 
libel  and  slander.     See  tit.  liibel  aMd  Slander. 
answer  in  such  cases,  460. 
how  stated  in  complaint,  460. 
material  allegation,  what  is,  468. 
pleadin^B  subsequent  to  complaint  must  be  filed  and  served. 

465. 
private  statute,  how  pleaded,  459. 
sham  irrelevant  answers  may  be  stricken  out,  453* 
statute  of  limitations,  how  pleaded,  458. 
■vpplemeBtal  c^iMplalBt  aad  answer 

allowed,  when,  464. 
"words  construed."     See  tit  Word«  and  Phi 
GIFTS 

actions  involvincr  validity  of,  under  will.     See  tit.  "Wl 
conclusiveness  of  determination,  788. 

to  quiet  title,   involving  validity  of,  unprobated    will,   will 
admissible,  738. 
GOLD  COIN.     See  tit.  Money. 
GOLD  DUST 

execution,  seized  under,  to  be  returned  at  current  value.  68S. 
GOOD-WILL.     See  tit.  Partnership. 
GOVBRNOR 

direction  to  attorney -sreneral  to  bring:  quo  warranto.  803. 
judffes  to  hold  superior  court  at  request  of,  160. 
request  of,  to  superior  judgre  to  hold  court  for  another,  160. 
shall  desigrnate  judgre  to  hold  extra  session  of  superior  court 

67b. 
vacancy  in  superior  court,  governor  to  fill,  70. 
GRADB 

at  railroad  crossingrs,  1240. 
GRAND  JURY 

ballot-box,  names  to  be  deposited  in,  209. 
claim  of  exemption,  affidavit  on,  202. 
competency  to  act  as,  198. 
constituted,  how,  242. 
defined,   192. 
drawing  of,  214-221. 
certifying  list,  241. 
how  conducted,  241. 
names  by  clerk,  241. 
order  for,  241. 
drawn  from  boxes,  211. 
how  constituted,  242. 
impaneled,  when  may  be,  241. 
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QRAND  JURY   (oontinved). 


manner  of  prescribed  by  Penal  Code,  243. 

when  and  how  to  be  made,  241. 
ILrt  of 

jurors,  by  whom  and  when  made,  204. 

to  be  placed  with  county  clerk,  204. 
manner  of  impaneliner,  prescribed  by  Penal  Code,  248. 


of  Jnrors 

how  drawn,  242. 

not  drawn  for  trials  to  be  placed  on  list  for  succeeding 

year,  210. 
not  impaneled,  to  be  replaced  in  box,  241. 
to  be  drawn  from  grand  Jury  box,  211. 


nineteen  at  least,  242. 

of  Jurors,   194.  241,   242. 

of  times  to  be  drawn  each  year,  241. 
order  of  Judge  for  drawing,  214. 

panel,  filing,  241.  I 

regulation  of  proceedings  by  Penal  Code,  243.  j 

selecting  and  listing  of  required,  204.  I 

superior  court  may  direct  drawing  of,  when,  241. 
when  and  how  to  be  impaneled,  241. 
who  competent  to  serve  as,  198. 
who  exempt  from  serving  on,  200. 
who  may  be  excused  from  service  on,  204. 
who  not  competent  to  serve  as,  199. 
GRANTEB 

of  people,  action  to  be  brought  by,  within  five  years,  817. 
GROMTING  TRBB9 

damages  for  cutting  or  injuring,  788,  734. 
GUARANTOR.     See  tit.  Surety. 
GUARANTY.     See  tit.  Claim  agalnirt  Bstates. 

as  to  credit  of  third  person,  must  be  in  writing,  1974. 
effect  of  statute  of  frauds  upon,  1978. 
GUARDIAN  AD  LITBM.     See  tit.  Gaardlaas. 
appolBtmeMt  of 

in  Justices'  court,  843. 

where  general  guardian,   372. 
as  to,  372,  373,  1769. 
for  infant,  how  appointed,  373. 
for  lunatic,  how  appointed,  373. 
incompetent  person  must  appear  by,  372. 
infant  must  appear  by,  372. 
insane  person  must  appear  by,  372. 
powers  of  court,  to  appoint,  in  general,  1759. 
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OUARDIANS.    See  tits.  GuardlaB  ad  Utemf  GwvdIaM  •!  Ii 
and  lacompeteBt  Persoaai  Chiardlans  of  Mlaora. 
aecouBt 

allowances  for  sums  spent  In  maintenance  of  ward.  1771. 

as  to.  1774-1776. 

compellingr>  1773. 

failure  to  make,  removal,  1801. 

of  Joint  eruardians,  allowance  of,  1776. 

to  be  sworn  to,  1773. 

when  to  be  made,  1773. 
ad  litem.     See  tit.  Gnardlaa  ad  Utem. 
allomraaee 

for  sums  spent  in  maintenance  of  ward,  1771. 

of  accounts  of  Joint  gruardians,  1776. 
appeal 

by  gruardian,  official  bond  sufficient,  965. 

from  order 

respectinsT  letters,  time  of,  963. 

order  and  Judgment  relatinflr  to  sruardianahip,  appealable, 
968. 

reversal  of  order  appointing  gruardlan.  validity  of  acts,  966. 
appolntmeat 

by  Judgre  at  chambers,  166. 

certificate  of,  seal,  168. 

notice  of,  1747. 

order  of 

how  entered,  1808. 
operates  as  a  decree,  1808. 

power  to  make,  1746. 

preference  in,  who  entitled  to,   1751. 

to  be  made  on  petition  after  notice,  1747. 

to  fill  vacancy,  1801. 
appraisement  of  estate,  1773. 

how  made.  1773. 

of  after-acquired  property,  1773. 

to  be  recorded,  1773. 
appraisers  of  estate,  to  be  appointed,  1773. 
antiiorlty  of 

continues  how  longr,  1753. 

territorial  limits  of,  1913. 

what  terminates,  1753. 
bond  of 

action  on 
as  to.  1804. 
limitation  of,  1805. 

code  provisions  applyinsr  to,  1754,  1758,  1809. 

conditions  of,  duty  to  perform,  1754,  1756. 
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GUARDIANS 

bond  of   (continued). 

discharere  of  sureties  on  old  bond,  180S. 

filinsr  in  court,  1804. 

for  selling  property,  1788. 

joint  guardians,  of,  1807. 

liability,  kinds  of  money,  1407. 

limitation  of  action  on,  1805. 

in  recovery  of  property  sold,  1806. 

may  be  prosecuted  on  for  benefit  of  any  person  interested, 
1804. 

new,  required,  when,  1808. 

of  corporation  acting-  as  guardian,  1348. 

provisions  governing,  1809. 

surety  company  may  act  as  surety,   1809. 

testamentary,  need  not  give,  unless  court  directs,   1755. 

to  be  filed,  1804. 

to  be  recorded,  1766. 

where  more  than  one  guardian  appointed,  1807. 
chambers,  power  of  Judge  at,  166. 

code  sections  governing  appointment,  powers  and  duties,  304. 
compensation  of,  1776. 
corporation  may  act,  1348. 

court  to  appoint  when  infant  under  fourteen,  1749. 
custody  of  property,  guardian's  authority  continues  how  long, 

1758. 
debts  dve  to  vrant 

guardian  may  compound,  when,   1769. 

guardian  may  recover,   1769. 
debts  of  ward,  how  paid,  1768. 
disbursements,   allowance   of,   1775. 
duty  to  attend  to  interest  of  ward,   1768. 
edneattoB  of  ward 

authority  of  guardian  over,   1753. 

enforced  how,  1771. 
embezzlement,  1800. 

examination  of  persons  suspected  of  defrauding  ward  or  con- 
cealing property,  1800. 
expense  of»   1776. 

general  and  miscellaneous  provisions  as  to,   1800-1810. 
guardianship,  how  terminated,  1802. 
Infant    may    appear    by    general    guardian    or    guariian    ad 

litem,    372. 
in  partition,  powers  of,  1772. 
Inventory,  1773. 

guardian  Xq  return,  1778. 
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GUARDIANS   (continued). 
loTestBieat 

authority  of  court  over,  1792. 

of  after-acquired  property,  1773. 

of  money,   1780,   1792. 

on  order  of  court,  notice  of,  1792. 

to  be  recorded,  1778. 

to  be  Bworn  to,  1778. 

when  and  how  made,  1773. 
Jolat 

allowance  of  accounts  of,  1775. 

may  be  appointed,   1807. 

several  may  be  appointed.  1807. 
Judgre,  power  of  at  chambers  reffsrdlns  matters  of,  166. 
juror,  qualification   of  affected   by   relation   of  sruardlan   and 

ward,  601. 
lease 

by,  proceeding's  to  obtain,  1679. 

or  mortgra^e  of  estate  of  ward,  1679. 
letters  of  iraardlaniiklp 

form   of,   1764. 

oath  of  flTuardlan  to  be  indorsed  on,   1754. 

to  be  recorded,   1766. 

when  to  be  issued,  1754. 
limitation  of  actions  for  recovery  of  property,  1806. 
maintenance.     See  tit.  Gaardlaa  of  Mlaors. 

and  education  of  ward,  sale  or  mortgrage  of  property,   1777. 

as  to,   1771. 

of  minor  out  of  income  of  latter's  property,  1757. 

of  trard 

allowlngr  guardian  credit  for,   1771. 
applying  proceeds  of  sale  to.  1779. 
by  third  person,   1771. 
enforced  by  law,  1771. 
management  6f  estate,  1770. 
marriage  of  ward,  1802. 
may  consent  to  partition   without  action   to  execute   release. 

792. 
miscellaneous  provisions  as  to,  1800-1810. 

mortgage  of  estate  by,  for  maintenance,  etc.,   of  ward.   1677. 
1777. 

proceedings   to   obtain,   1678. 
new  bond  required,  when,  1808. 

action   on,    1804. 
aomiaatloa 

by  Infant  over  fourteen,  court  may  still  appoint,  when,  1760. 

failure   of   infant   over   fourteen   to   make,    court   may   ap* 
point,  1751. 
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GUARDIANS 
MomteatloM   (continued). 

Infant  of  fourteen  may  make»  1748. 

of  another.  Infant  may  make  on  arrlvinir  at  fourteen,  1748. 
nominee  of  minor  of  fourteen  or  over  to  be  appointed,  1749. 
MOM-resldeMts 

appointment    of,    1793. 

as  to,  1798. 

bond  of,  1796. 

guardians  and  wards,  1798-1799. 

guardianship  extends  to  what,  1796. 

Inventory,  account,  and  disposition  of  property,  1795. 

notice,  hearlnflTf  and  examination  of,  1798. 

proceedings  for  appointment  of  a,  1793. 


included,  1796. 
Inventory,  etc.,  of,  1795. 
reaM»val  of 

as  to  generally,  1797. 

discharge  of  person  In  possession  of,  1799. 
notice  of  application  for,  1798. 
proceeds  of,  1798. 
receipt  for,  1798. 
to  give  bond,  1795. 

to  what  guardianship  shall  be  extended,  1796. 
who  may  apply  for,  1798. 
notice  of  appointment,  1747. 

oath  of.     See  tit.  Oatlui  amd  Itoads  of  Gvardteas. 
of   insane  and   incompetent   persons.     See   tit.   CNiardiaMs   of 
laMiMe  OBd  iBcompeteMt  Persoas. 
as  to,  generally,  1768-1767. 
of  minors.     See  tit.  Onardlaas  of  Miaors. 

as  to.  1747-1760. 
of  non-residents,  see  <<aoB-rcoldeatSy'^  this  title, 
one,  more  than,  may  be  appointed,  1807. 
order  binding  guardian,  how  entered,  1810. 
over  the  estate,  1768. 
over  the  person,  1758. 
partltioa 

asseat,  aatkorlty  of  eoart 
how   obtained,    1772. 
necessary,  "1772. 
as  to  powers  of  in,  796,  1772. 
authority  of  guardian,   1772. 
~iaM  HMir 
assent  to,  795,   1772. 
consent  to  and  execute  release,  796. 
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GUARDIANS  (continued). 

petition  for  appointment  of,  who  may  file,  1747. 
powers  and  duties  of,   1768-1776. 

account  of  ward,  eruardlan  to  settle,  1769. 
■PpearsMee  by 
eruardlan,    1722. 
In    Justices'    court,   843. 
as  to,  378,   1721,  1747,   1760,   1768-1776. 
cniitody  of  minor 

court    may    direct   sheriff   to    take,   pending    proceedings, 

when,  1747. 
temporary,   court  may  provide  pendlnir  hearingr   of   pro- 
ceedlners,  when,   1747. 
death  or  injury  to  ward,  gru&rdlan  may  sue  for,  S76. 
powers  of  suspended  when,  1760a. 
practice  groverningr,  1807. 

preference  In  appointment  as,  who  entitled  to.  1751. 
procecdlngrs  when  other  property  acquired,  1773. 
referee,  relation  of  gruardlan  and  ward  as  aUrectin?  qualifica- 
tion  of,   641. 
removal 

and  resigrnatlon  of  g^uardian  and  surrender  of  estate,  1801. 
of  non-resident  ward's  property,   1797. 
dlschargre  of  person  In  possession,   1799. 
proceedlnsrs  on  such  removal,  1798. 
resigrnation,   1801. 
•ale  of  property 

and  disposition  of  proceeds.     See  tit.  Bale  of  Property  and 

niaposltlon  of  Proeeeds  by  Ctaardlaaa. 
as  to,  1770,  1777-1792. 
bond  for,  1788. 
consent  filed,   1783. 

conveyance,   guardian   decreed   to   make   where   vendor   be- 
comes IncoropeteBt,   1910.. 
costs,  1786. 

court  may  order  public  or  private,  1787. 
disposition  of  proceeds  of,  1779. 
for  maintenance  of  ward,  1770. 
hearlnflp 

compelling  attendance  of  witnesses,   1786. 
of  application  for,  1784. 

who  may  be  examined,  1785. 
investment  of  proceeds,  1780. 

court  may  order,  1780. 
limitation  of  action  to  recover  property  4M>ld  by,  LSOf. 
mainteBance  and  edneatfon 

applying  proceeds  of  sale  of  property  to,  1779. 
of  ward,  sale  of  property  for,  1777. 
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sale  of  property,  hearlnflr  (continued), 
notice  of,  1782,  1784. 

to   next  of  kin,   1782. 
of  nxinor  heirs,   conditions   of,   1791. 
order  of 

expires  in  one  year,  1790. 
how  obtained,   1781. 
service  and  publication  of,  1783. 
to    show    cause,    1783. 
to  specify  what,  1787. 
when    crranted,    1784. 
personal  property,  when  sold,  1782. 
petition  for 

contents  of,  1781. 
to  be  verified.  1781. 
practice  grove rnlngr,  1789. 
proceedingrs  for,  in  general,  1789. 
proeceda  of 
as  to,  1779. 
investment  of,  1780. 
procedure  on,  as  in  sale  of  decedent's  real  estate,  1789. 
real  catata 
as  to,  1778. 
credit  on,  1791. 
to  be  made  on  order  of  court,  when,  1778. 
when  may  be  ordered,  1777. 
seduction  of  ward,  eruardlan  may  buo  for,  137B. 
aarwiea  of  proeeas 

on  gruardlan,  411,   1722. 
on    ward,    1722. 
settlement,   1774. 

share  of  Infant  on  partition  may  be  paid  to,  793. 
support  of  ward,  enforced,  how,  1771. 
surrender  of  estate,  1801. 
territorial  limits   of  authority,    1913. 
testamentary,  of,  1756. 
to  maintain  ward,  1770. 
to  managre  estate  of  ward,  1770. 
to  represent  wards  in  suit,  1769. 
to  return  inventory  of  estate  of  ward,  1773. 
to  sell  real  estate  of  ward,  1770. 
waste  by  liability  for,  732. 
when  may  be  appointed,  erenerally,  1747. 

when  necessary  and  how  appointed  In  proccediners  In  Justices' 
court,  843. 
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GVARDIAIVS  OF  INSANB  AND  INCOMPBTBNT  PBRSOMS.     See 
tit.  Gnardlaniu 
appolatoieat  of 

after  hearing,   1764. 

as  to  generally,  17C8. 
"incapable,"  who  is,  1767. 
laeompeteacy  of 

as  to  generally,   1810. 

duty  concerniner  contract  by  ward,  1810. 

"incompetent,"  who  is,  1767. 
loaatle,  of  | 

as  to,   1763-1766. 

duties,  1765. 

powers,  1769.  ^ 

restoration  to  capacity,  1766.  .  i 

"mentally  incompetent,"   who  is,  1767. 

of  insane  person  in  partition,  proceeds  may  be  paid  to,  794. 
powers  and  duties  of  such  ffuardians,  1765. 
proceedings  for  restoration  to  capacity,  1766. 
GUARDIANS  OF  MINORS.     See  tit.  Gvardlaaa. 
ad  litem.     See  tit  GnardiSBa  ad  lAttm. 

as  to,  372,  1760. 
appointment  of,  304,  1747. 
bond  of.     See  tit.  GvardlaMS« 

conditions  of,  1754. 

to  dispose  of  and  manage  estate,  1754. 
to  make  inventory  of  all  the  estate,  1754. 
to  render  an  account  on  oath,  1754. 

duty  to  give,  1758. 

to  be  recorded,  1756. 
conditions  in  order  appointing  may  be  inserted  by  court.  1755. 
court's  powers,  1747. 
duties  of,  1758. 
education,  1755. 
letters  of 

guardianship  to  issue,  when,  1754. 

to  be  recorded,  1756. 
maintenance  of  minor  out  of  income  of  his  own  property,  1757. 
marriage  of  guardian  does  not  aftect  guardianship,  1761. 
minor 

having  no  father  or  mother,  1752. 

maintenance  of  out  of  his  own  property,  1757.  I 

over  fourteen,  court  may  appoint  guardian,  when,  1749. 
next  friend  not  impaired  by  appointment  of,  1759. 
nomination  of  guardian  by  minor,  1748,  1760,  1761. 
order 

appointing,  conditions  in,  1755. 

of  removal,  1760. 
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GUARDIANS  OP  MINORS    (continued), 
orphan,  1752. 
petition  for  vemoTsl  of 
as  to,   g'enerally,   1760. 
fee  of  clerk,  1760. 
further  notice,   1760. 
hearing  of,  1760. 
must  set  forth  what,  1760. 

order  fixing  time  for  hearing:  of,  1760.  y 

order  of  removal,  1760. 
power  of  court  to  appoint  a  next  friend  not  impaired,  1759. 
power  of  suspended  when,  1760a. 
po^rera  aad  duties  of 
as  to  iTenerally,   1758. 
limited,   1758. 
removal  of,  order  of,  1760. 
■pcelal  Botlee  of  administrative  proceedlasa 
demand  for  by  representative,  1761. 

notice  how  served,   1761.  '        .        . 

superior  court  to  appoint,  1747. 

on   what  petition,   1747. 
transfer  of  proceedings  from  one  county  to  another,  1760. 
when    may    be   made    by    court,    minor    belngr    over    fourteen 

years,  1749. 
when  minor  may  nominate  guardian,  1748. 
who  may  be  guardian,  1751. 
HABIBA8  CORPUS 

superior  court  or  Judge  may  issue,  76. 
supreme  court  or  Judge,  issuance  of,  by,  50*53. 
HANDWRITIHO 

comparisons,  how,   1945. 
evidence  of,   1948. 
by  comparison,  1944. 
by  experts,  1828. 
how  proved,  1948-1946. 
of  decedent,  entries,  as,  1746. 
proof  of,  on  probate  of  will,  1816. 

where  a  wrltincr  is  more  than  thirty  years  old,   1945. 
BARMUBSS  BRROR.    See  tit.  Brrom,  Defects,  etc. 
HASTINGS  UiW  SCHOOI. 

diplomas  from  admit,  280a. 
HSARINO.     See  tit.  Trial. 

of  application  for  change  of  name,  1278. 
in  contempt  proceedings.     See  tit.  ConteMpt  of  C«urt. 
mSARSAY  SnriDIBNCIQ.     See  tit.  Brldenee. 
HBIR 

advancements  to,  1686. 
may  sue  for  wrongful  death.  377. 
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HEIR  (continued). 

petition  for  decree  eetabllaliliiflr  lielm 

as  to  generally,  1724. 
effect  of  decree,  1724. 
notice  of  time  of  hearingr,  1724. 
order  flxingr  time  of  hearings,  1724. 
proof  on,  1724. 
proceedings  for  determination  of  heirship,  1€64. 

•pedal  notice  to 

how  given,   1380. 

request  for,  what  to  contain,   1380. 

surviving,  may  claim  deposit  in  bank,  1464. 

tenant  in  common  may  sue  alone,  384. 
HBIRSHIP.     See  tit.  Bstnte  of  Decedent. 

claim  of.  procedure,  1664. 
HIGH-WATBR  MARK.    See  tit.  Bonndnriea. 

as  boundary,  2077. 
HIGHWAYS.     See  tit.  Roadu  and  Hlsrhwaya. 

as   boundary,   2077. 

injury  to  trees,  etc.,  In,  733,  734. 

partition  proceedings  affecting,  764. 

trespass  on,  damages  for,  733. 
HOLIDAYS 

acta 

not  to  be  done  on,  18. 
which  may  be  done  on,  184. 

as  to  what  are  within  meanfngr  of  code,  10. 

courts  not  to  be  open  on,  exception^  134. 

falling  on  Sunday,  next  day  celebrated  as,  11. 

generally,  10-18. 

holding  court  on  day  following,  135. 

injunction,  writ  of,  may  be  issued  and  served  on,  76. 

Judicial  days,  183. 

last  day  falling  on,  performance  on  next  leg^al  day,  10,  11.  13. 

non-Judicial    days,    134. 

performance  of  act  on  next  legal  day  following,  13. 

prohibition,  writ  of,  may  be  Issued  and  served  on,   76. 

what  days  are,  10. 

when  acts  not  to  be  done  on,  13. 
HOLOGRAPHIC  IH^ILL.     See  tit.  Probate  of  WUL 
HOMESTBAD.     See   tits.  Katatea  of  Dccedcntai  ForvetoMure  of 
Mortflmirei  Gnardlana  of  Inaane  and  Incoaapetem^ 
aonai  Snpport  of  Family. 

apportioning  between  aurrivor  and  children,  1468. 

appraised  at  Ave  thousand  dollars,   1476. 

appraisement,  proceedings  where  valuation  too  ffreat,    1476. 
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HOMESTBAD    (continued). 
appraisers'  report 

appeal  from,  963,  1478. 

day  to  be  set  for  conflrmlngr  or  rejtectinf?,  1478. 


and  minority  reports,  which  confirmed,   1477. 
of,  may  report,  1477. 
minority,  report  of,  1477. 
proceedings  where  do  not  agrree,  1478. 
report  of,  147f. 
action   on,   1478. 
appeal   from,   963,   1478. 
conflrmatlon  or  rejection,  1478. 
day  to  be  set  for  confirmation  or  rejection,  1478. 
hearing  of,  1478. 
objections  to,   1478. 

of,  majority  and  minority,  confirmation,    1477. 
rejection  of,  new  appraisers  appointed,  1477. 
what  to  state,  1478. 
to  carve  out 

of   the   original   where   more   than   five   thousand   dollars 

in  value,  1476. 
original,  when,  1476. 
when  to  carve  out  of  original,  1476. 
assig^nees  of  owners  of,  have  all  their  powers  and  rights,  1485. 
association,  exemption  of  shares  in,  690. 
certified  copies  of  certain  orders  to  be  recorded,  1486. 
costs,  to  whom  chargeable,  1485. 

day    to    be    set    for    confirming    or    rejecting    report    of    ap- 
praisers, 1478. 
disposition  of  on  owner's  death  in  certain  cases.  1723. 
family  allowance,  1464-1469. 
generally,  1464,  1466.  1474-1486. 
including    in    inventory    and    return    In    probate    procoodlngs, 

1443. 
Ilea  aad  eaeambraaces  oa 
how  discharged,  1475. 
to  be  presented  and  allowed,  1475. 
on,  solvent  estate  to  pay,  1475. 
orders  to  be  recorded,  what  are,   1486. 
out  of  what  property  set  apart,   1465. 
person  succeeding  to  rights  of  homestead  owners  hav(^  what 

powers  and  rights,  1485. 
probate,  as  to  generally,   1474-1486. 
proceedings  to  terminate  on  death  of  spouse,  1723. 
recording  decree,   1486,  1719. 

report  of  appraisers   on,   majority   and   minority,   which    may 
be  confirmed,  1477. 
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HOMESTEAD    (continued). 
rlshts 

of  survivor  to,  1474. 

of  those   acquiring   Interests  of  successors   to    homesteads. 
1486. 
sale  of,  distribution  of  proceeds,  1476. 

when  not  susceptible  of  division,  1476. 
■elected 

and  recorded,  set  off  to  person  entitled,  1476. 
darlAflT  coTertare 

in  whom  vests,  1474. 
not  liable  for  debts,  1474. 
selection  of  by  court  when  decedent  made  none,  1466. 
separate  property 

from,  setting:  apart  of,  1468. 
from,  vests  in  heirs,  1468. 
setting  off,  1476.  1476. 

subsistinflT  Hens  on,  to  be  paid  off  by  solvent  estate,  1475. 
successors  to  rights  of  homestead  owners,  powers  and  rights 

of,   1486. 
widow  or  children  entitled  to  remain  in  possession,  1464. 
HOSPITALS 

action  by  state  for  dues,  limitation  of,  346. 
HOUSE 

connecting  with  sewer,  mechanics'  lien  for,  when,  1191a. 
HOUSEHOLDER.     See  tit.  Bxemptloa. 

exempt  property  of,  690. 
HUSBAND   AND    WIFE.       See     tits.     Dlroree;     Marrlasvi     Sole 
Trader. 
cannot  be  examined  as  witnesses  In  certain  oases.  1881. 
cohabiting,  presumption  as  to  Issue,  1962. 
community  property,  death  of  spouse,  1723. 
husband  not  liable  for  debts  of  sole  trader,  1821. 
issue  presumed  legitimate,  1962. 
married  -woiumn 

as  administratrix,  1870. 
as  executrix,   1362. 

may  sue  or  be  sued  alone,  when,  370. 
proceedings  to  determine  interest  on  death  of  spouse,  1723. 
testimony   of,   as  to   legitimacy   of  child,    1880. 
wife.     See  tit.  Sole  Trader. 
a  party,  husband  to  be  Joined,  when.  370. 
as  sole  trader,  1811-1821. 

may  defend  action  against  herself  and  husband,  371. 
opinion  of.     See  tits.  Evldeneei  Opialoa  BvtdeMce. 
witnesses,  as.  1881. 
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IDBBTTITT 

non-resident  entitled  to  letters,  identity  of  how  established, 

1879. 
opinion  of  witness  as  to,  1870. 
presumption  of,  from  identity  of  name,  1963. 
ILUBGAUCTir 

parol  evidence  to  show  in  writing:,  1866. 
ILLBGITIMACY 

presumption  agrainst,  1968. 
ILUfBSS.     See  tit.  StokMew. 

IMMATBSRIAI.  ESRROR.     See  tit.  ESrror,  Defect,  etc 
IMMATBRIAIi  VARIANCES.     See  tit.  Varlamee  aad  Mtotakea  In 
Pleadings  aad  Amendmeiitii. 
how  provided  for,   470. 
IMPBACHMBSNT 

courts  of.     See  tit.  Coorta  of  Impeaehment. 

of  record,  when,  of,  34,  1916. 
of  verdict.     See  tit.  Verdict, 
of  nrltness 

by  evidence  of  declarations,  2052. 
by  party  producingr,  extent  of,  2049. 
evidence  of  grood  character  allowed,  when,  2053. 
how  made,  2051. 
IMPUBD  RBVOCATION.     See  tit.  Will. 

1MPRI90N1IIBNT.      See    tits.    Arreat;    Batl|    Imprtaoament    for 
Debt   In   CIvf]   A«tloM. 
ball  exonerated  by  imprisonment  of  defendant,  491. 
debtor  in  supplementary  proceedingrs,  of,   715. 
dischargre  of  person  confined  on  civil  process,  1143-1154. 
for  contempt  of  court,   1219. 
for  disobeying:  mandate,  1097. 
for  omission  to  perform  act  directed,  1219. 
Judgrment  debtor,  of,  682. 
limitation,  statute  of,  how  affected,  362. 
mandamus,  for  disobedience  to,  1097. 
omission    to    perform    act,    imprisonment    until    performance, 

1219. 
will,  to  enforce  production  of,  1802. 
IMPRISONBIBBrT    FOR    DBBT    IN    CIVIL    ACTIONS.      See    tits. 
ImpriifoBnieati  Prteoaer. 
judgrment  debtor,  of,  682,  715. 
IMPROVBMBNTS 

apportionment  of,  in  partition,  719,  763.  764. 
as  to.     See  tit.  Bmlaeat  Donuila. 
ejectment,  as  set-off  In,  741. 
eminent  domain,  in,  1248,  1249. 
lien  for.     See  tit.  Mechaales'  I«len. 
partition  of  site  of  town   or  city,  In,   763. 
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INADVBRTBNCB 

amendment,  relief  by,  478. 
«INCAPABI,B» 

who   is,   1767. 
INGLOSVRB.      See   tit.    AdTerae  Possemlon. 

'^INCOMPBTBIVT.''     See    tits.   Oaardian   ad   Litem;   Qaardlaa   of 
Insaae  and  Ineompeteat  Peraoaa. 

person,  must  appear  by  gruardian  ad  litem,  372. 

who  is,  1767. 
INCONSISTENT    AI«LEOATIONS.      See    tita.    Complaint f    PlMid. 


INCONSISTENT   STATUTES 

code  repeals.   18. 
INCORPORATED  TERRITORIES.     See  tit  Tenitoriea. 
INCORPORATION.     See  tit.  Corporation. 
INDEMNITY 

notice  by  sheriff  to  sureties,  of  action  brought  against   him. 

1055. 
to  aherllK 

action,  notice  to  sureties,  1056. 
on  claim  of  property,  689. 
INDEX 

to  justices'  docket,  913. 
INDICTMENT 

appellate  Jurisdiction  in  cases  of,  52. 
INDIRECT   EVIDENCE,   INFERBNGBS,  AND   PRBSUMPTIONS. 
See  tits.  Evidence i  Infcrenees)  PreanmptlonB. 
definition  of,  1957. 
INDISPENSABLE  EVIDESNCE.     See  tit.  Evidence. 
INDORSEMENT. 

of  complaint,  on  commencingr  action,  406. 
presumption  indulged  in  as  to  time  and  place,  1963. 
INFANTS.     See  tits.   Gnardian  ad  Litem;   Guardians  of  Minors; 
Parent  and  Child. 
administrator,  as,  1368,  1369. 
adverse  possession  against,  828. 

appearance  of,  in  Justices*  court,  by  guardian,  848. 
as  party  to  action.     See  tit.  Parties  to  Action. 
attorney  for  minor  heirs,  1718. 
contest  of  probate  by,  limitation  of  action,  1383. 
distribution  of  estate 
to  infant,  when,  1703%. 

to  treasurer  where  without  guardian,  1708%. 
escheated  estate,  limitation  of  action  on  claim  to  recover,  or 

proceeds,  1272. 
executor,  as,  1350,   1354. 
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INFANTS 

iTuardian  of.    See  tit.  GvardiaBs  of  lltBoni. 
ad  litem 

as  to,  372. 

in  Justices'  court,  how  appointed,  848. 
when  appointed,   372. 

leases  by.  795. 
Juvenile  offenders,  probationary  treatment  of,   131. 
letters  of  administration  durante  minore,  etc.,   1364. 
limliatloB  of  actlonii 

as  to  grenerally,  328,  362. 

to  recover  estate  of  deceased  sold  by  order  of  court,  1574. 
maintenance  of,  out  of  income  of  own  property,  1757. 
mortffagre  or  lease  of  real  estate  of,  1777-1781. 
must  appear  by  gruardian  ad  litem,  as  to,  372. 
name,  changre  of,  1276. 
partition 

as  to  interests  in  case  of,  777,  783,  793. 

gruardian  may  receive  proceeds  of  estate  on.  793. 
probate,  contest  of,  time  for.   1333. 
probationary  treatment  of  Juvenile  offenders,   131. 
service  of  summons  dn,  411. 
•Iiare  of  In  partition, 

paid  to  gruardian,  1333. 

paid  to  treasurer,  when,   1703 H> 
sole  trader  must  maintain,   1820. 
witness,  as,  1880. 
nrrongrfnly  death  of 

or  injury  to,  action  for,  376. 

who  liable  for,  376. 
INFKRBNCK.     See  tit.  Bvldence. 
admission,  from,  1832. 
arises,  when,   1960. 
definition  of,  1968. 
founded  on   what,   1960. 
INFORMATION 

in  action  for  usurpation  of  office,  803. 
in  escheat  proceeding's,  1269. 
INFORMATION  AND  BEILIBF 
denial  of  allegrations  on,  437. 
INHERITANCE  TAX.     See  tits.  Batate  of  Decedent;  Pinal  Set- 
tlement and  DIatrlbntlon. 
INJUNCTION 

« 

alBdavIt 

service  of,   627. 
what  to  show,  627. 
answer,  after,  only  on  notice,  528. 
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INJUNCTION    (continued), 
appeal  from  order  respect  ins  time  for,  989. 

lies  from  what  orders  respectingr.  96S. 
coMplalst 

and  verification,  service  of,  627. 

to  be  verified,  627. 
conclusiveness  of  judirment  against  sureties  on  bond,  632. 
continues  in  force  how  lonff,   627. 
corporation,  suspending  business  of,  by,  631. 

when  state  a  party,  631. 
court  commissioner  cannot  issue,  269. 
court  or  Judere  or  county  judflre  may  errant,  625. 
dellBlttoM  of 

injunction,  626. 

injury  to  person,  29. 

injury  to  property,  28. 
dlasolvtloM  of 

aflldavits,  582. 

bond  on,  where  water^rigrhts  involved,  632. 

procedure,  632. 

when  granted  prior  to  trial.  627. 
duration  of,  granted  prior  to  trial,  527. 
executions,   enjoining   injury    after   sale   and    before    conv<?y- 

ance,  746. 
executor,  restraining  duringr  proceedingrs  to  prove   lost   will. 

1341. 
foreclosvre 

duringr,  to  restrain  waste,  745. 

injury  to  property  enjoined  pending,  745. 
generally,  526-533. 

granted  by  Judge,  enforceable  as  order  of  court,  526. 
grounds  for  granting,  626. 
hearing  on  application  for,  630. 
holidays,  writ  may  be  issued  and  served  on,  76. 
how  long  in  force,  627. 
iBjary  to 

person,   29. 

property,  28. 
Judge  may  grant,  525. 
kinds  of,  27. 

limitation  not  to  run  when  action  stayed  by.  366. 
may  be  issued  or  served  any  day,  134. 
modifying,   632,   533. 
motion  to  vacate  or'  modify,  532. 
nuisance,  against.  731. 
order  for,  when  made,  526-529. 

to  show  cause,  procedure  on,  630. 
place  of  trial,  where  injunction  asked,   392. 
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INJUNCTION   (continued). 


as  to  to  obtain,  52*7. 
on  order  to  show  cause.  630. 
restnUBlBff  lllesal  expeBdltnVf  ei«^  of  fwsds,  ^te^  of  county 

as  to  senerally,  526a. 

may  be  maintained  asainst  whom,  526a. 
service  of,  410. 

Sunday,  writ  may  be  served  on,  76. 
time  at  which  may  be  granted,  627. 


as  to  generally,  629. 
exception  to  sureties  on,  629. 
Justification  of  sureties  on,  629. 
of  whom  none  required.  689. 

vacatlBff  of  modlfyias 

as  to  flrenerally,  633. 

affidavit  for,  682. 

in  case  involving  water-rights,   682. 

in  case  involving  waters,  damages,  attorney  fees,  632. 

procedure,  682. 
waste.  Is 

as  to  generally,  626,  746. 

during  foreclosure  or  after  execution,  746. 

enjoining,  626. 

pending  time  to  redeem,  enjoined,  706. 
water  for  irrigation,   etc.,   diversion  for  not  enjoined,  when, 

630. 
what  is,  and  who  may  grant,  626. 
what  required  to  obtain,  627. 
when  denied,  626. 
when  may  be  granted,  626,  746. 
when  refused,  diversion  of  waters,  bond,   580. 
when  to  be  vacated  or  modified,  633. 
who  may  grant.  526. 
INJURIIBS 

child,  to,  father,  mother,  or  guardian  may  sue,  376. 
civil  action  arises  from.   26. 
death.     See  tit.  mrronsfiil  Death* 

causing,  376,  877. 
division  of,  27. 
Joinder,  of  claims  for,  427. 
kinds  of,  27. 
UabUlty  for 

after  sale  on  execution,  746. 

of  steamers  and  vessels  for,  813. 

on  entry  for  survey  of  land,  742» 
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INJUNCTION    (continued). 

place  of  trial  in  action  for.  395,  832. 
to  child,  father,  etc.,  may  sue  for,  376. 
to  person,  29. 

to  possession.    See  tit.  OMMasee. 
to  property,  as  to,  28. 
IN<IUBST 

Jury  of.     See  tit.  Jury. 

definition  of,  195. 

manner  of  impaneling,  254. 

summoned,  how,  235,  250. 
INSABTB  ASYLUM 

action  by  state  for  hospital  dues,  limitation,  845. 
INSANE  DBIiUSIONS.     See  tit.  IsMMlty. 

INSANE  PBRSON.     See  tits.  Gaavdtaa  ■«  Litem  t  Chiar«Uimi  •! 
ImMiBey  etc.,  PenoMs. 
administrator 

entitled  to  act  as,  who  appointed,  1368. 

incompetent  to  act  as,  1869. 
adverse  possession  aerainst,  828. 
appearance  by,  in  justices'  court,  by  eruardian,  94S. 
contest  of  probate,  effect  of  insanity  on  limitation   of  action 

for,  1331. 
dellnltlon  of 

incapable,  1767. 

incompetent,  1767. 

mentally  incompetent,  1767. 
dlatrlbutloa  of 

estate,  of,  1703 H- 

Interest  in  estate  of  Incompetent  to  treasurer,  when,  1703H- 
escheated  estate,  limitation  on  action  on  claim  to,  1272. 
STuardlan   of.     See  tit.   GnardUiaa  €»f  lasaMe  aMd  laeoaiM^eteat 

PeraoMs. 
incapable,  definition  of,  1767. 
Incompetent,  etc.,  person,  definition  of,  1767. 
lease  of  estate  of,  1577-1579. 
limitation  of  actios  by 

by  srenerally,  828,  852. 

by  to  recover  estate  sold  by  order  of  court,  1574. 
mentally  incompetent,  definition  of,  1767. 
mortgrasrc  or  lease  of  estate  of,  1577-1579. 
opinion  of 

intimate  acquaintances  as  to,   1870. 

subscribing:  witness  as  to  sanity,  1870. 
partition,  gruardlan  may  receive  proceeds  of,  794. 
restoration  of,  proceeding's  for,  176^. 
service  of  summons  on,  411. 
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INSANB  PBRSON  (continued). 

share  of  on  partition  may  be  paid  to  gruardian,  794. 

summons,  how  served  on,  411. 

territorial  limits  of  authority.  1913. 

witness,  cannot  be  a,  1880. 
INSANITY.     See  tit.  Insane  P»rMB«. 

effect  of  on 

claim  to  escheated  estates,  1272. 
limitation  of  actions,  328,  352. 
INSCRIPTIOIV 

as  evidence,  1870. 
INSOLVESNCY 

irenerally,  1822. 


superior  court,  of,  76. 

supreme  court,  of,  62. 
law  eroveminff  insolvent  debtors,  1822. 
of  defendant,  in  injunction,  as  grround  for  gran  ting:.     See  tit. 


proceedlngrs  in,  1822. 

wagres  and  salaries  as  preferred  claims,  1204. 
as  to,   1822. 
INSPBCnON  OF  WRITINGS 

disobedience  to  order  respecting:,  contempt,  1000. 
docket  of  judgment  open  for  inspection,  673. 
execution -book  is  open  to  Inspection,  6S3. 
grenerally,  449,  1000. 


making:,  need  not  put  in  evidence,  1939. 

may  demand  inspection  and  copy  of  what,  1000. 
produced  by  witness  to  refresh  his  memory,  2047. 
public  records  open  for  inspection,  1892. 
real  property,  order  for  survey  of,  742,  743. 
records,  citizens  have  the  ri^ht  of  inspection.  1892. 
refusal,  effect  of.  449. 
when  may  be  demanded,  1000. 
writing:  shown  witness  by  adverse  party,  2054. 
written  instrument,  demand  for  inspection  of,  449. 
IN9TRVOTIONS  TO  JURY.     See  tit.  Jnry  Trial. 
argumentative,  608. 
as  to,  608,  609,  2061. 

as  to  Interest  or  prejudice.  1848. 

dying:  declarations.    Bee  tit.  Hying  tIeelamtlonM. 

use  of  plaintlfTs  property.  1849. 
court,  open  any  day  to  give,  184. 
error  In,  reversal  for.    See  tit.  Reversal. 
erroneous,  when  disregarded,  476. 
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INSTRUCTIONS  TO  JURY    (continued). 

evidence  in  general,  as  to  the,  2064. 

further,  after  retirement  of  jury,  614. 

greneral  nature  and  requisites  of,  608,  609,  2061. 

holidays,  etc.,  may  be  given  on,  134. 

may  be  taken  down  in  shorthand,  274a. 

must  be  furnished  in  writing,  when,  608. 

new  trial,  for  disregard  or  misapprehension  of,  662. 

points  of  law  contained  in,  608. 

preponderance  of  evidence,  as  to,  2061. 

reasonable  doubt,  as  to,  2061. 

reversal  on.    See  tit.  Reversal. 

special,  609. 

testimony,   if  court  state,  to  inform  Jury  they  are  exclusive 
Judges  of  facts,  608. 

that   evidence   is   to   be   estimated   not   only   by   its    intrinsic 
weight,   2061. 

that   if   weaker  and   less   satisfactory   evidence   is   olTared    It 
should  be  viewed  with  distrust,  when,  2061. 

that  In  civil  cases  the  affirmative  of  the  issues  must  be  proved. 
2061. 

that  the  testimony  of  an  accomplice  ought  to  be  viewed  with 
distrust,  2061. 

that  their  power  of  judging  of  the  effect  of  evidence  ts  not 
arbitrary,  2061. 

that  they  are   not  bound  to  decide   in   conformity    with   the 
declarations  of  any  number  of  witnesses,  2061. 

that  witness  false  in  one  thing,  his  testimony  is  to  be  dis- 
trusted as  to  others*  2061. 

weight  and  character  of  evidence,  as  to  the,  2061. 

what  must  be  furnished  on  request,  608. 

written   statement   of   points   of   law   to   be   signed   and    fur- 
nished, 608. 
INSTRUMBNT 

construction  of,  1856-1866. 

demand  for  inspection  of,  449. 

execution  of,  definition  of,  1988. 

genuineness  of  being  pleaded,  how  admitted  or  controverted, 
447-449. 

how  pleaded  In  justices'  court,  886,  887. 
INSTRVMBNT  IN  WRITING.     See  tit.  Wrttten  Ijurti 

insurance: 

of  mortgaged  estate  of  decedent,  1678. 
INSURANCES,  LIFB 

action  on  policy  of,  testimony  of  physician,  1882. 
Insurers  in  separate  policies  may  be  Joined,  288. 

1764 


1 


INDEX. 
[References  are  to  sections.] 

insurance:  commissionbr 

corporation  formed  to  act  as  surety  to  be  examined  by,  duty 
of.  1056. 
INSURANCB  COMPANY.     See  tit.  CorporatloBM. 
answer  of  claimingr  exemption  from  liability,  specifyingr  perils 
proximate  cause.  437a. 
insurance:  policy.     See  tit.  Policy  of  Inanranee. 

insurre:ction,  war  or  pesstilbnce: 

changre  of  place  of  holding  court  because  of.  142. 

iNTE»rDHE:NT9  AS  TO  proce:b:dings 

as  to,  srenerally,  53. 
INTE:RE:ST.     See  tit.  BIllM  and  Notea. 

claim  aerainst  decedent's  estate,   on,   1513. 
damafires.  as.  in  eminent  domain,  1249. 
disbursements,  oh,  in  partition  proceedlngrs,  801. 
dlfl«««ll««i 

Judere  or  Justice,  when,  170. 
probate  Judgre  to  act,  when,  1430-1432. 
foreclosure  of  mortgage  for  failure  to  pay,  728. 
judflrment,  on,  682.  1035. 
moTtgVLge  of  decedent's  estate,  on,  1578. 
must  be  included  by  clerk  in  judgrment,  1035. 
OB  Jadsment 
as  to.  682.  1031. 

in  eminent  domain.     See  tit.  EJmlacmt  Domata. 
on  mortgrafire  on  decedent's  estate.  1578. 
rebate  of,  on  foreclosure,  728. 

receiver,  funds  in  hands  of  may  be  invested  on,  569. 
redemptioner  must  pay  what,  702-704. 
referee,  of  in  action,  disqualifies.  641. 
INTBRKST-BBARING  CLAIMS 

payment  of  by  executor,  etc.,  1513. 
IIVriBRB^TElD 

Judere  or  Justice  disqualified.  170. 
probate  Judge  disqualified,  when.  1430-1432. 
INTERLOCUTORY  DESCRESES.     See  tits.  Interloeatory  Jadarmentf 
iBterloewtory  Order, 
as  to  appealability  of,  963. 

time  for  appeal.  939. 
deemed  excepted  to,  647. 
INTERLOCUTORY  JUDOMESNT.     See  tits.  Interlocvtory  Deeree; 
Inteloeatory  Order. 
appealable,  963. 
time  for  appeal,  939. 
INTERLOCUTORY  ORDER.     See  tits.  Interlocutory  Decree)  fn- 
tcrl€»cntory  Jadpncnt. 
appeal  from.  963. 
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INTBRL.OCUTORY   ORDER    (continued), 
deemed  excepted  to,  647. 
time  for  appeal  from,  639. 
INTBRPLBADBR 

as  to,  886. 
INTERPRETATION.     See  tit.  CoMstmctioB. 

of  writings,  rules  for,  1857. 
INTERPRETER 

failing:  to  attend,  gruilty  of  contempt,  1884. 
firenerally,  1884. 
may  be  summoned,  when,  1884. 
must  be  sworn,  1884. 
when  to  be  sworn,  1884. 
INTERROGATION.     See  tits.  latcrroBrntorieai  WIti 

mode  of  may  be  controlled  by  court,  2044. 
INTERROGATORIES.     See   tiU.    DeposlUons;   Evidei 
annexed  to  commission  to  take  testimony,  2026. 
to  be  submitted  to  prisoner  on  application  for  discharge  from 
arrest,  may  be  in  writing,  1148. 
INTERRUPTION  OF  POSSESSION.    See  tit.  A«Y«ne  F»— e— loa, 
INTERVENTION 
answer  to,  387. 

as  to  general  appearance  of,  387. 
demurrer  to,  387. 

service  of,  on  parties  and  attorneys,  387. 
when  and  how  effected,  387. 
who  may  intervene,  387. 
INTESTATE 

as  to  generally,  387. 
INVENTORY 

of  attached  property,  546. 
see  also  next  title. 
INVENTORY,  APPRAISEMENT  AND  POSSESSION  OF  BSTATK. 
See  tit.  Estates  of  Deeedemts. 
administrator  and   executor,   possessed   of   real   and   personal 

estate,  to  file,  1462. 
appraisement.     See  tits.  AppralseaaeBt)  Estates  off  Dec^deHts. 

estate  all  in  money,  no  appraisement  necessary,  1446. 
appraisers 

oath   of,   1445. 
pay  of.  1444. 
discharge  of  debt  against  executor,  1448. 
bequest  of  debt  agrainst  executor,  1448. 
effect  of  naming  a  debtor  executor,  1447. 
laventory 

how  made,  1445. 
all  debts,  1445. 
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INVENTORY.  APPRAISEMENT  AND  POSSESSION  OF  ESTATE 

how  made   (continued). 

all  of  the  estate  of  decedent,  1445. 
all  securities  for  payment  of  money,  1446. 
bonds,  1446. 
mortsraeres,  1446. 
notes,  1446. 

partnership  and  other  interests,  1445. 
the  sum  which  may  be  collected  on  each  debt,  etc.,  1445. 
what  iBTentory  mast 
contain,  1446. 
show.  1445. 
oath  to,  1449. 

of  after-discovered  property,  1451. 

signature  by  appraisers  and  executor  or  administrator,  1449. 
to  account  for  all  moneys,  1446. 
to  be  returned,  1448. 

including  homestead,  1443. 
of  after-discovered  property,  1461. 
pay  of  appraisers,  1444. 
IRREIGUIiARITY 

effect  of,  in  proceedings  on  Judicial  sale,  708. 
new  trial  for,  667. 

of  proceedings,  ground  for  new  trial.  657. 
IRRBUiSSVANT  HATTSSR 

striking  out,  463. 
IRRBPARABLSS  INJURY.     See  tit.  lajanctlon. 
IRRIGATION 

injunction  restraining  diversion  of  water,  dissolved  on  giving 
bond,  when,  582. 
ISSVBS 

bringing  on  for  trial,  694. 

by  whom  tried  and  order  of  trial,  592. 

calendar,  693. 

definition   of,   588. 

Justices'  courts,  878. 
different  kinds  of  issues,  588. 
fact 

Jury,  how  waived,  681. 
of,  raised  how,  590. 

in  Justices'  court,  882. 
of,  reference,  692. 
of,  tried  how,  692. 

in  Justices'  court,  882. 
tried  by  Jury  generally,  592. 
general  denial  puts  what  in  issue,  437. 
heirship,  trial  of  issue  to  determine,  how,  1664. 
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ISSUES  (continued). 

in  proceeding's  against  joint  debtor  after  Judgment,  how  Lried, 

994. 
Jury,  waiver  of,  631. 
Justices'  court,  878. 
Justices'  courts,  in.    See  tit.  Joatlces*  Courtii. 
kinds  of,  588. 
law  of 

issue  of  to  be  flrst  tried,  692. 
Judgment  on,  636. 

proceedings  after  determination  of,  636. 
raised  how,  589. 

Justices*  court,  879. 
tried  how,  691. 

Justices'  court,  881. 
mode  of  trial.    See  tit.     Trial. 
of  fact,  how  raised,  590. 

presumption  that  all  matters  within,  were  passed  upon.  1963. 
probate  court,  in,  how  tried,  1716. 
reference  of,  when  ordered,  638. 
special,  309. 
trial 

bringing  on,  594. 
postponement  of,  595,  596. 
ITBM8 

pleaded,  need  not  be,  454. 
JOINDBR  OF  CAVSESS.     See  tit.  Complaint. 

as  to  what  causes  of  action  may  be  Joined,  427. 
demurrer,  cause  of.     See  tit.  Demurrer. 
election  between  counts.    See  tit.  E«leetlon. 
misjoinder  of,  demurrer  for,  430. 
what  actions  may  be  Joined,  427. 
JOINDBR  OF  PARTIESS.    See  tits.  Partlea)  Pleadlas". 
JOINT  AND  SBVBRAIi  CONTRACTS  OR  OBIiIOATION  S.     See  tit 

Joint  Obllvatlona. 
JOINT  AUTHORITY 
as  to,  15. 

majority  may  act,  15. 
JOINT  CONTRACT 

at;tion  on,  in  Justices'  court,  service  outside  of  county.  S4$, 
appearance,  by  other,  where  one  defendant  appears,  40€. 
service  of  summons  where  one  or  more  appear,  406. 
JOINT  DEBTORS 

affidavit  to  accompany  summons,  991. 
answer,  when  filed  and  what  it  may  contain,  992. 
appearance  by  other,  where  one  or  more  appear.  406. 
contribution,  709. 

1768 


INDEX. 
[References  are  to  sections.] 

JOINT  DEBTORS   (continued). 

declarations  of,  when  admissible,  1870. 

execution  on  Judgment  agrainst,  682. 

Issues,  how  tried,  994. 

Jadffmciit 
not  to  exceed  amount  remalningr  unsatisfied,  994. 
proceedings  agrainst  those  not  served  after,  989. 

new  complaint  need  not  be  filed  in  proceedingrs  agrainst,  990. 

not  summoned    In    orlgrlnal    action    may    be    summoned    after 

Judgment,  989.  i 

parties  not  summoned  in  action  may  be  summoned  after  Judgr- 
ment,  989. 

proecedlnim  after  Jadsment 
answer,  992.  ' 

defense,  992.  ; 

how  issue  tried,  994.  j 

what  constitutes  the  pleadingrs,  998.  "i 

several,  some  only  served,  414. 


service  and  return  of,  990. 
to  after  judgment,  affidavit  for,  991. 
what  to  contain  and  how  served,  990. 
verdict,  what  to  be,  994. 
what  constitute  pleadingrs  in  the  case,  993. 
JOINT  GUARDIANS.     See  tit.  Guardlaiui. 

account  of,  1776. 
JOINT  insurance:.     See  tit.  iBSurance. 
JOINT  JUDOMBNT.     See  tits.  Costa ;  Jvdfnnents. 
JOINT  OBIilGATIONS.     See  tit.  Jolat  and  Several  Contracts  or 
ObllvatioBS. 
declarations  of,  when  admissible,  1870. 
JOINT  OWNERS 

declarations  of,  when  admissible*  1870. 
JOINT  PURCHASER.     See  tit.  Purchasers. 

JOINT   TENANTS.      See    tits.    Cotenantai   Partltloai    Tenants   In 
Common, 
any  number  may  sue  or  defend  for  all,  381,  384. 
In  homestead.     See  tit.  Homestead. 
parties  In  suits  concernlngr,  381,  384. 
partition,  may  sue  for,  752. 
waste  by,  732. 
JOINT  TENURE.     See  tit.  Joint  Tenants. 
JOINT  TORT-FEASORS.     See  tit.  Tort. 
JOINT  TRESPASSER.     See  tit.  Trespass. 

JUDGE.    See  tits.  Court |  Justices  off  the  Supreme  Court)  Superior 
Judges  I  Justifies  of  the  Peace  |  Probate  Court. 
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JUDGE   (continued). 
absence  of 

adjournment,  189. 

proceedingrs  in,  139. 
acknowledgrments  may  be  taken  by,  179. 
allldavlt 

in  another  state,  may  be  taken  by,  2013. 

may  take,  179,  2012,  2013. 

of  prejudice,  proceeding:  on,  170. 
another  county,  of,  may  be  invited  to  hold  extra   session  of 

superior  court,  67b. 
appeal^  aadertaklac  oa,  power  to 

fix  amount  of,  943. 

take  Justification  of  surety,  948. 
arrest,  order  for,  by,  480. 
attachment,  releasing:,  654,  555. 
attorney 

acting  as  Judgre  pro  tempore,  oath,  authority,  and  powers  of. 
72,  165,  166. 

may  be  agreed  on  to  act  as  by  the  parties,  72. 

may  be,  pro  tempore,  by  agreement  of  parties,  72. 

may  be  selected  to  act  as  Judge  pro  tempore,  72. 

must  not  act  as,  171. 

must  not  have  as  partner,  172. 
by  agreement  of  parties,  72. 
chambers,  ponrer  mt 

superior,  166,  177. 

supreme  court,  166,  177. 
change  of,  for  bias,  etc.,  procedure,  170. 
changing  place  of  holding  court,  142,  148. 
commission   to  take  evidence   without  state,   power   to   istsue. 

2024. 
contempt.     See  tit.  Contempt. 

as  to,  1209-1222. 
county  other  than  his  own,  holding  court  In,  160. 
court,  holding  in  another  county,  160. 
decision,  meaning  of,  1083. 
depositions  may  be  taken  before,  179. 

directing  sherilf  to  provide  suitable  rooms  for  court.  144. 
dla^oallfleatloB  of 

and  transfer  of  administration,  1431. 

changing  place  of  trial,  S97. 

to  practice  law,  171. 

to  sit  or  act,  what  matters  amount  to,  170. 

transfer  of  administration  for,  1431. 

waiver  of,  170. 
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JUlXrB   (continued). 
dlMqualllled 

costs  on  transfer  of  cause,  399. 

Jurisdiction  on  transfer  of  cause,  399. 

papers  transmitted  on  transfer  of  cause,  399. 

proceedings  after  Judg'ment  In  certain  cases  transferred,  400. 

transfer  of  cause,  898. 

when,  170. 

Antr 

In  construction  of  contracts  and  statutes,  1858. 
election  of,  40,  110. 

execution,    proceedlngrs    supplementary    to.      See    tit.    Sappie- 
mentary  Proceedlngrs- 

power  in,  714-721. 
failure  to  attend,  sheriff  to  adjourn  to  what  time.  139. 
incidental  powers  and  duties  of  courts,  128-130. 
injunction,  srrantln^  and  dissolving:,  528,  532,  533. 
inspection,  power  to  order,  1000. 

instructions  of.     See  tits.  EWdencei  IiistnictionH  to  Jury. 
jury,  to  assist  at  drawing-.  219. 
may  take  deposition,  2031. 

not  to  act  in  administration  matters,  when,  1430. 
not  to  have  partner  practicing  law.  172. 
not  to  practice  law,  171. 
partner,  practicing  law,  not  to  have,  172. 
of  some  other  county  may  be  invited  to  hold  extra  session  of 

superior  court,  67b. 
potrera  of 

at  chambers,  165,  166. 

Judicial  officers  in  conduct  of  proceedings,  177. 

may  enforce  by  contempt  proceedings,  178. 

out  of  court,  176,  1305. 
presumption  that  Judge  acts  within  jurisdiction,  1963. 
prisoner,  power  to  discharge,  1149,  1153. 
probate,  dlsquallfled  to  act 

in  what  cases,  1430. 

transfer  and  retransfer  of  proceedings  on,  1481,  1433. 
pro  tempore,  attorney  may  be,  by  agreement  of  parties,  72. 
questions  of  law  addressed  to  court,  2102. 
realdence  of 

Justice  of  the  peace,  169. 

superior  Judge,  158. 

supreme  Judge,  158. 
mlea 

power  to  make,  129. 

when  take  effect,  129. 
subsequent  applications  for  orders  refused,  when  prohibited, 
182. 
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JUDOB   (continued). 

supreme  court,  citizenship  and  residence.  158. 
transcript  on  appeal  to  be  submitted  to  for  approval,  953a. 
vacancy  in  office  does  not  affect  proceedings,  184. 
witness,  as,  1888. 

may  be.  in  own  court,  1888. 
JVDGMBNT.     See   tits.   CoafeMloa  of  JadsMentf  C«BfcMil«a  ^f 
Jadffment  wlthovt   Action  |    Default  i    JadS"iCMt-Rall; 
Probate  Court. 
acknowledgment  of  satisfaction,  Judge  or  Justice   may   take. 

179. 
action  on,  how  pleaded,  456. 
administrator,  etc,  against,  1604. 
advcrae 

claim,  determining,  738-761. 

possession  under,  what  constitutes,  322-324. 
affirmative  relief  to  defendant,  666. 
against 

officers,  how  enforced,  710. 

one  party,  action  proceeds  as  to  others,  679. 

receiver.     See  tit.  Receiver. 

sureties  on  bond,  when,  630  V&. 
agreed  case,  on,  1140. 
amended  complaint  on,  by  default,  432. 
amendment  of,  as  to,  473. 

answer,  absence  of,  what  relief  granted,  580. 
appeal 

costs  on  when  Judgment  modified,  1207. 

effect  of,  1908. 

form  of.     See  tit.  AppcaL 
as  to  generally,  989. 

from 

interlocutory,  time  for,  989. 
orders  after  final,  963. 
time  for,  963. 

lies  from.     See  tit.  Appeal. 

may  be  taken  from  what,  963. 

reversal  of,  decreed  only  for  substantial  error,  475. 
appealability  of  interlocutory  Judgment,  963. 
appealed  to  superior  court,  rendered  in  case,  980. 
appearance  after,  no  personal  service,  473. 
arrest 

deposit  on,  to  be  applied  to  satisfy,  500. 

of  debtor,  682. 
associates  in  business,  against,  effect  of,  388. 
attachment,  la 

deposit  on,  to  be  applied,  to  satisfy,  660. 

how  satisfied,  550. 
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JUDGMENT   (continued). 
attoraey 

authority  to  acknowledge  satisfaction  of.  283. 

on  accusation  of,  297. 
barred  by  limitation,  execution,  68S. 
bill  of  exceptions,  settling  after,  651. 


decrees  to  be  entered  iB»  GM. 

to  be  kept  by  clerk,  668. 
bringlngr  case  before  court  for  argumentr  665. 
by  default.     See  tit.  Default  Jwdsmeat. 
causes  submitted  without  action,  in,  1138-1140. 
claim  and  delivery,  in,  667. 
clerk,  duty  of,  to  enter,  664. 
collusion.  Impeachment  of,  for,  1916. 
complaint  on.    See  tit.  Aetlos  on  Jadsmeikt. 
eoBcluslTe.    See  tit.  Res  Judleata, 

as  to  whom,  in  partition,  766. 

when,  1908. 
coafesaloa 

by,  1182,  1184. 

enterlnfiTf  1184. 
eoatesspt 

disobedience  of  Judgment,  1209. 

for,  1221. 

in,  1218. 
contested  elections,  1116. 
contribution  among  debtors,  709. 
controversy  without  action  on,  1138-1140. 
copy  of,  as  part  of  the  Judgrment-roII,  670. 
costs.     See  tit.  Coats. 

to  be  included  in,  1085. 
eoaaterclalnai 

exceeds  plaintiff's  demands,  when,  666. 

judgment  where  affirmative  relief  demanded,  666. 
eoart  alvrays  opea  for 

superior,  78. 

supreme,  47. 
currency,  in,  667. 

after  verdict,  effect  on,  669,  1506. 
deatk  of  party 

after,  no  lien,  669. 

when  execution  may  issue,  686. 
decedent,  against,  order  of  payment,  1643. 
decedent's  estate,  Judgment  not  a  lien  on,  when,  1504,  1506. 
deeleton 

from  which  appeal  may  be  taken  deemed  excepted  to,  647. 
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JUDGMENT 

decisions    (continued). 

meaning:  of,  1033. 

must  be  written,  632. 

to  be  flled  within  thirty  days  after  submission  of  causc»  632. 
default.     See  tit.  Defaalt  JvdsnMat. 

in  forcible  entry,  etc.,  1168. 
deficiency.     See  tit.  Foreeloswre  •!  Mortigmm^ 
definition  of,  677. 

demurrer,  on,  proceedlner>  after,  686. 
dismissal,  of,  681. 
docket,  671-675a. 

as  to  arenerally,  67 1-67 6a. 

how  kept,  672. 

Inspection  of,  673. 

is  what,   672. 

satisfaction,  entry  of,  676a. 

transcript  for  another  county,  674. 

what  to  contain,  672. 
docketing  of,  671. 
dormant,  execution  on,  686. 

upon  rlgrhts  In  various  cases,  1908. 
enforcement  of,  manner  of,  684. 
entry  of  upon  decision,  638. 
errors  to  be  disregarded  in,  when,   475. 
escheated  estates,  respectingTi  1271. 
estoppel  to  deny,  1908-1915. 
evidence,  as,  1962. 
execution  of.     See  tit.  Bxecatlon. 

enforcement,  682,  684. 

in  civil  actions.     See  tit.  Bzecntlom  of  Judmmiemt, 

on  dormant,  686. 

sale.     See  tit.  Exeeatloiis. 
executor,  etc.,  agralnst,  1604. 
expires,  when,  671,  674.  681,  685. 
facts  found  and  conclusions  of  law  must  be  separately  stated 

in,  633. 
fiduciary  capacity,  money  received   In,   667, 
findings  of  fact  and   conclusions   of  law  must  be   separately 

stated,  633. 
five  years,  enforcing:  after.  685. 
forcible  entry,  etc.,  1168,  1172. 
foreclosure,  726. 
fovelgn 

country.  Judicial  record  of,  how  proved,  1906. 
.  :  effect  of,  1916. 

Judicial  record,  copy  of,  Wb«tt  admissible.  1907, 
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JUDOMBNT    (continued). 
fovBter 


evidence  of,  1962. 

to  be  pleaded,  when,  1962. 
fraud.  Impeachment  of  judgment  for,  1916. 
further  consideration,  reserving  for  argrument  on,  etc.,  665. 
sold  coin,  etc.,  667. 
how  pleaded,  4S6. 
laftpeaduDeHt  of  Judicial  record 

Grrounds  of,  1916. 

manner  of,  1916. 
in  attachment  suits.    See  tit.  AttaelmeBt. 
In  contempt  proceedlngrs.     See  tit.  Contempt  of  Court. 
In  forcible  entry  and  detainer,  effect  of  appeal  on,  1176. 
In  sreneral,  677-586. 

in  partition,  final  and  conclusive  upon  parties,  766. 
in    proceedinsrs   for   adjustment   of    Indebtedness    of    city    or 

municipality,  1822f. 
la  replevin 

to  be  in  the  alternative  and  for  damacres,  690. 
sold  coin  or  currency  Judflrment,  690. 
if  the  property  has  been  delivered  to  the  plaintiff,  690. 
Inadvertence,  relief,  473. 

in  special  proceedincrs*  same  meaning:  as  in  civil  actions,  1064. 
Interest  included  in,  1036. 
Interest  on,  682,  1562. 
iBterloeutory 

appeal  lies  from,  963. 

decision  deemed  excepted  to,  647. 
Joint    debtor    not    served,    proceedlngrs    to    obtain    Judgment 

against,  989.  . 

Judgment-book.     See  tit.  Judgment-Book. 
Judgrment-roll.     See  tit.  Judgment-Roll. 
Judicial  record,  definition  of,  1904. 
JnrlMlletlon 

burden  of  proving  where  Judgment  pleaded,  4&6. 

necessary  in,  1917. 

suflSlcient  to  sustain,  1917. 

want  of,  impeachment  of  Judgment  for,  1916. 
Jnntleee'  covrtSy  In 

appeals  from,  974. 

compromise,  on  offer  to,  895. 

confession  on,  889. 

costs.  896.  * 

demurrer  on,  891. 

dismissal  on,  890. 

docketing,  898-900. 
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excess,  remitting',  894. 

in  another  state,  how  proved,  1921. 
certificate  of  transcript  of,  contents,  1922. 

verdict  on,  891. 
Hem  of 

continues  how  long  in  another  county,  674. 

duration  of,  671. 

enforcing,  1708. 

estate  of  decedent,  when  not,  1506. 

in  another  county,  when  transcript  filed  there,  674. 

mechanics'  1194. 

none,  when  death  after  verdict*  1506. 

on  real  property  in  another  county,  674. 

stay  on  appeal,  effect  on,  671. 

when  begins,  and  when  expires,  671. 

where  transcript  filed  in  county,  674. 
limitation  of  action  on,  886. 
manner  of  enforcing,  684. 
married  woman,  against,  870,  871. 
may  be  against  one  party  and  action  proceed  as  to  others. 

579. 
may  be  for  or  against  one  of  the  parties,  678. 
may   determine   rights   of   parties   on   each   side   as    between 

themselves,   578. 
mechanics'  lien,   1194. 
merits,  to  be  on,  exception,  582. 
modifying,  by  supreme  court,  53. 

for  specified  kind  of,  667. 

had  and  received,  667. 
neglect,  excusable,  relief,  478. 
new  trial,  order  for,  vacates,  660. 
nonsuit.     See  tit.  Nomaalt. 

as  to,  581-588. 

grounds  for,   581. 

may  be  entered,  when,  581. 
not  a  lien   where  party  dies  after  verdict  and  before  entry, 

669. 
not  a  lien  on  real  property  of  estate,  when,  1696. 
Botlee 

of  Intention  to  move  for  vacation  of,  when  to  be  fflven  and 
*  what  to  contain,  668a. 

of  motion,  668)4. 
occupation  of  land  under,  when  adverse,  322. 

by  court  upon  its  own  motion,  581. 

of  action,  583. 
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of  extra  sessions  of  superior  court,  67b. 
of  nonsuit,  581. 

officers,  judgrment  aflralnst,  how  enforced*  710. 
on  merits,  what  is,  582. 
'  particular  proceeding:,  see  partlcalar  title. 


for  or  aerainst  one  or  more  of  several,  578,  679. 

when  deemed  the  same,  1910. 
partition  in,  766. 
payable  la  specUlc  Und  of  money 

allegred  in  complaint,  667. 

notice  of  execution  sale,  692. 

received  by  person  In  fiduciary  relation,  667. 

specified  In  oblleration,  667. 
pendlngr  action,  plaintiff's  rigrht  ceasing:,  740. 
pleading:,  456. 

as  to  generally,  456. 

Jurisdictional  facts,  1962. 


that  Judgrment  correctly  determines  rights,  1963. 

that    non-conclusive    Judicial    record    correctly    determines 
rigrhts,  196S. 
prisoner.     See  tit.  Prisoner. 

dlschargre  of,  1143-1154. 

Judgment  remains  in  force  on  discharge,  1152. 
probate  court,  of,  what  to  contain,  1704. 
proceedingrs    after,    agrainst    Joint    debtor    not    summoned    in 

original  action,  MII-994. 
receiver  to  carry  into  effect,  564. 
recitals  in,  664. 

recordingr  in  another  county,  674. 
refei^b's  finding:,  on,  644. 
relief 

cannot  exceed  that  demanded,   where  there   is  no  answer, 
580. 

from,  for  mistake,  inadvertence,  etc.,  473. 

from,  when  defendant  not  personally  served,  473. 

that  can  be  awarded  plaintiff,  680. 
remitting:  to  superior  court,  on  cause  transferred  to  supreme 

court,  66. 
remittitur.    See  tit.  Remlttttor. 

as  to,  56,  958. 
rendered  in  case  appealed  to  superior  court,  force  of,  980. 
replevin,  in,  alternative,  667. 
res  Judicata.     See  tit.  Res  Adjodieata. 
review  of.    See  tits.  Review)  "WMt  of  Review. 
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JUDGMENT    (continued). 
revlvlBip 

as  to  srenerally,  685. 

in  favor  of  purchaser  under  execution,  708. 

when  execution  purchaser  of  real  property  evicted.  708. 
roll.     See  tit.  JvdsMeat-Itoll. 
satisfaction  of.     See  tit.  Satisfaction  of  JndsmeBt. 

acknowledg'ment  or  indorsement  of,  €75. 
by  attorney,  283,  €76. 

attorney's  authority  to  acknowledere,  283,  €76. 

by  attorney,  283,  675. 

by  return  of  execution,  €76. 

how  made,  €75. 

of  record,  €75a. 
set  off,  when,  438,  €90. 
setting:  aside,  In  equity,  478. 
•ettllns  bin  of  exception  after 

as  to  generally,  €50. 

parties,  for  or  ag^ainst  some,  578,  579. 
sister  state 

Judgrment  of,  how  enforced,  1913. 

Jadldal  reoord  of 
effect  of,  1913. 
how  proved,  1905. 
speelal 

proceedlncr,  in,  deflnition  of,  10€4. 

verdict,  judgrment  on  to  be  entered,  628. 
specific,  money,  etc.,  in,  €€7. 
statute  of  limitations.     Bee  tits.  Umltatlonsi  Statute  of  Ussl- 

tntlons. 
sureties*  liability  on,  against  sheriff,  1055. 
surprise,  relief  against,  478. 

time  for  enterlngr  ^ 

as  to  generally,  €€4,  €71. 

when  postponed,  €€4. 

when  trial  by  Jury,  €€4. 

to  enter  Judgment  on  verdict,  €€4. 
to  be  in  accordance  with  evidence  in  action  to  quiet  title.  731. 
transcript 

filed  in  any  county,  Judgrment  becomes  lien  there.  €74. 

to  be  filed  in  county,  €74. 
transferred  cases,  in,  proceedings  after,  400. 
trial,  deemed  excepted  to,  €47. 

upon  conviction  in  proceedings  for  disbarment,  299. 
upon  failure  to  answer,  585. 
usurpation,  for,  of  office,  808. 

vacated.    Judgment   may    be   and   another   Judgrment    entered. 
when,  €63. 
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vacatinfiT-     See  tit.  Vacatlas  Jadsmeats. 
firrounds  for,  668. 

in  what  cases  superior  court  may  vacate  its  Judfirment.  663. 
motion  for 
as  to.  668^. 
notice  of,  663  )6. 
when  to  be  made,  663  Vi. 
aotlce  of 

intention,  what  to  state,  663^. 
motion  for,  time  to  file,  668 Mb- 
of  special  verdict,  Judsrment  on,  668)4. 
relief  from,  time  of  motion  for,  478. 
verdict,  judfirment  on,  when  to  be  entered,  664. 
what  deemed  conclusive  in,  1911. 

when  counterclaim  established  exceeds  plaintiffs  demand,  666. 
when  defendant  entitled  to  affirmative  relief,  667. 
where  incorrect  or  erroneous  in  conclusions  of  law,  663. 
where  not  consistent  with  special  verdict,  663%. 
J17DGMBNT-BOOK 

clerk  to  keep,  668. 
JVDGMKNT-ROIil*.    See  tit.  Jvdsment. 
a  part  of  record  on  appeal,  661. 
appellant  must  furnish,  950. 
corporation,  on  dissolution  of,  1229. 

forel^rn,  must  contain  statement  of  cause  of  action,  1906. 
grenerally,  670,  958. 

in  application  for  voluntary  dissolution  of  corporation,  1229. 
in  cause  submitted  without  action,  1140. 
Judgrxnent  on  appeal  to  be  attached  to,  958. 
part  of  record  on  appeal,  661. 
ifrhat  constitutes 
as  to,  670. 

in  writ  of  review,  1077. 
on  certiorari,   1184. 
on  dissolution  of  corporation,  1229. 
what  papers  constitute,  670. 
JVDOHBNT  BY  CONFB98ION.     See  tit.  Jndffment. 
JUDGMBNT  BY  DBFAULT.     See  tits.  Default 9  Jndsment. 
in  action  of  forcible  entry  and  detainer,  1168. 
in  Jostlces'  conits 

asainst  defendant  on  demurrer,  when,  871. 
when  defendant  falls  to  appear,  871. 
JTUDGIUBNT  CRBDITOR 

substitution  of  surety  on  appeal  to  rlffhts  of,  1059. 
JUDOMBNT  DBBTOR 

collections  of  money  from.    See  tit.  Bxoevtion  of  Jndsment  In 
Civil  Actions. 
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disposition  of  money  by  court,  710. 

fee  for  filingr  transcript,   710. 

procedure,  710. 

proceedings  against,  714-721. 
JUDICIAL  DAYS 

appointments  on  non-j\idiciaI  days.  135. 

days  on  which  courts,  etc.,  may  be  held,  183. 

non-Judlclal  days,  134. 

what  are,  and  what  are  not,  133-185. 
JVDICIAIi  NOTICES 

court  to  declare  to  jury,  2102. 

is  taken  of  what  facts,  1875. 

of  customs.     See  tit.  CiurtMB. 

one  of  branches  of  evidence,  1827. 
JUDICIAL  OFFICB 

vacancy  in  shall  not  affect  proceedingrs,  184. 
JUDICIAL  OPFICBRS 

acknowledgrment,  power  to  take,  179. 
contempt,   power  to   punish   for,    178. 

contempts,  power  to  punish  for,  178. 

depositions,  power  to  take,  2081. 

disqualiflcation  of  Judges,  170-172. 

enumeration  of  the  powers  of,  177. 

exempt  from  jury  duty,  200. 

in  general,  166-161. 

incidental  powers  and  duties  of,  176-179. 

judicial  officers.  In  general,  156-161. 

jurisdiction,  means  to  carry  Into  effect,  187. 

partner  practicing  law,  not  to  have,  172. 

persons  specially  Invested  with  powers  of  a  judicial   nature. 
See  tits.  Court  Commissioners |  Jurors. 


and  duties  of  judges  at  chambers,  166. 

enumeration  of,  177. 

of,  as  to  conduct  of  business,  177. 

of,  out  of  court,  176. 
settlement  of  bills  of  exception  by,  6SS. 
vacancy  in  office,  effect  of,  184. 
JUDICIAL  ORDESRfi 
effect  of,  1909. 
when  conclusive,  1909. 

where  parties  are  to  be  deemed  the  same,  1910. 
JUDICIAL  RECORD 
as  evidence,   1905-1907. 
authentication  of,  1906. 
copy  of  foreign,  when  evidence,  1907. 
definition  of,  1904. 
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foreign 

country,  how  authenticated,  1906. 
judirnient,  effect  of,  1916. 
what  must  contain,   1906. 

how  authenticated  as  evidence,  1906. 

impeached  how,  1916. 

jurisdiction  in  court  required  to  sustain,  1917. 

justices'  judfirment  in  another  state,  how  proved,  1921,  1922. 

manner  of  Impeachingr,  1916. 

of  court  of  admiralty,  1914. 

of  foreign  country,  how  authenticated,  1906. 

of  sister  state,  its  effect,  1913. 
JVDICIAIi  RBMBDIES.     See  tit.  Remedy. 

definition  of,  20. 

division  of,  21. 
JUDICIAL  SAIiB.     See  tit.  Bxecutlon. 
JURISDICTION.     See  tits.  Courts;  Jvatloes*  C»«rt«. 

acquired  at  what  stagre  of  proceedingrs,  416. 

appearance  cures  want  of  service,  581. 

authority  of  court  where  no  procedure  provided.  187. 

change  of  name,  application  for,   Jurisdiction   of  proceeding, 
1275. 

concurrent,  of  justices'  and   superior  courts,   in   what  cases, 
118. 

confession  of  j-udffment,  1132. 


first  obtaininsr  in  guardianship  proceedings  excludes  Juris- 
diction of  other  courts,  1796. 

of  Impeachment,  of,  87. 
demurrer  for  want  of,  480. 
escheated  estates,  1269. 
impeachment,  court  of,  37. 

in  foreclosure  proceedings.     See  tit.  Forccloaure  of  Mortgage. 
includes  all  means  necessary  to  carry  into  effect,  187. 
Insolvency,  76. 

judge  having  none,  order  of  arrest  void,  481. 
judgment,  when  amount  in  excess  of,  remitting  excess,  894. 
justices'  courts,  94,  106,  112-115. 
means  to  carry  into  effect,  187. 
name,  change  of,  1276. 

of  defendants'  sureties,  on  bond  in  claim  and  delivery,  519. 
of  superior  court,  in  dealings  with  trustees,  1702. 
of  supreme  court,  of  two  kinds,  50. 
orders  and  decrees  of  probate  court,  Jurisdictional  facts  need 

not  be  recited  in,  1704. 
over  trustees  not  lost  by  final  distribution,  1699. 
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JURISDICTION    (continued). 

pleading'  Judgment,  Jurisdictional  facts.  456. 
presum  pt  Iob 

In  favor  of,  1968. 

that  court  or  Judge  acts  within,   196S. 
sufficiency  of,  to  sustain  Judgment,  1917. 
superior  courts  of.     Sec  tit.  Superior  Court. 

as  to  generally,  76,  77. 
supreme  court,  of.     See  tit.  Supreme  Court. 

as  to  generally,  51-53. 
territorial 

extent  of  Justices*  court,  94. 
of  Justices  in  townships,  106. 
transfer  of  cause,  399. 

waived,  not,  by  not  raising  objection,  434. 
want  of,  impeachment  of  Judgment  for,  1916. 
what  constitutes,  1917. 
JURISDICTIONAIi  AMOITIVT.     See  tits.  Acfloufl;  Jurlndietlou. 
JUROR.     See  tit.  Jury. 

admonition  to,  on  separation.  611. 
aUtdavit  of 

claim  to  exemption  from  Jury  duty,  202. 
of  misconduct  of  Jury.   657. 
attendance  of 

compelling  by  attachment,  238. 
how  enforced,   238. 
ballot  box,  to  be  shaken,  etc.,  215,  219. 
challenges.     See  tit.  Cbalienires  to  Jurors. 
are  either  for  cause  or  peremptory,  601,  885. 
either  party  may  make,  601. 
for  cauiie 

grounds  for,  601,  885. 
how  tried,  603,  885. 
in  Justices'  court,  885. 
is  peremptory  or  for  cause.  601. 
parties  to  join  In,  when,  601. 
peremptory 

how  taken,  601. 
number  of,  601. 

in  Justices'  court,  885. 
to  in  Justices'  court,  885. 
clerk,  to  draw,  when,  215,  219. 
cleric's  ccrtillcate 

and  list  of,  to  be  delivered  to  sheriff,  219. 
of  drawing,  219. 
competent 
who  are,   198. 
who  are  not,  199. 
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JUROR    (continued). 
eontempt 

by,  1209. 

conversing  about  case,  1209. 

receivinfiT  communication  and  not  divulfringr  it,  1209. 
deliberation 

of,  how  conducted,  618. 

of,  what  papers,  etc.,  may  be  taken  to  jury  room,  612. 

three  fourths  can  find  a  verdict,  618. 
deposit  of  names  in  ffrand  and  trial  Jury  box,  209. 
different  kinds  of  jurors,  191. 


and  summonlnfiT  forthwith,  how  and  when  done,  226. 
by  elcrk 

how  conducted,   219,   600. 

preservation  of  ballots  drawn,  219,  220. 

rejection  of  names,  219. 
clerk  to  draw,  when,  219. 
clerk's  certificate  of,  219. 
for  courts  of  record,  214-226. 
from  box,  600. 
JnTom  for  eourtm  of  record 

complete  copy  of  list  of  names  to  be  made  by  clerk  when 
drawing*  completed,  219. 

how  conducted,  219. 

order  of  Judge  for  drawing  of  Jury,  214. 

preservation  of  ballots  drawn,  220. 

sheriff  to  be  notified,  215. 

to  be  made  from  boxes,  211. 


of  Jurors  not  drawn  to  be  replaced  in  box,  220. 
to  be  drawn  from  box,  211. 

superior  Judge  may  direct  Jury  to  be  drawn,  241. 
elisor 

compensation  for  summoning  Jurors,   228. 
summoning  Jurors  by,   226,   227. 
excuses  from  serving,  grounds  for,  201. 
excusing,  201. 

exempt  from  Jury  duty,  who  arc,  200. 
•xeaiptlOBs 
aflldavlt,  202. 
how  claimed,  202. 
failure  to  attend,  attachment  and  fine,  238. 
how  summoned,  281. 
inquest,  of,  how  summoned,  285. 
Jnatlcea'  or  police  covt%  for 
how  summoned,  230,  231. 
return  of  officer,  282. 
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JUROR    (continued), 
kinds  of,  191. 
Umt  of 

by  whom  and  when  made,  204. 

clerk 

dispose  of  how,  209. 
duty  as  to,  209. 

how  made  and  kept,  205,  206. 

number  of  names,  206. 

to  be  placed  with  county  clerk,  208. 
names  of  Jurors  not  drawn  to  be  placed  on  list  for  succeed- 
ing: year,  211. 
oath  of,  604. 
obedleBce 

enforcing:,  238. 

to  subpoena,  enforced  by  attachment,  288. 
order 

for,  clerk  to  draw,  when,   216. 

of  Judgre  for  drawing:  of,  214. 
police  courts,  in.  230. 

polling:,  proceedings  on  disag:reement  on,  618. 
presumption  that  all  matters  within  issues  passed  on  by,  1963. 
««aliflcatlou 

and  exemptions,  198-204. 

necessary,  198,  199. 
questions  of  fact  to  be  tried  by,  2101. 
referee,  disqualified  to  act  as,  641. 
reg:ular,  service  for  one  year,   210. 
selecting:  and  returning:  Jurors  for  courts  of  record,  204-211. 

duty  of  clerk  in  relation  to,  209. 

how  selection  shall  be  made,  205. 

in  proportion  to  population,  206. 

Jurors  to  be  drawn  from  boxes,  211. 

Jury  boxes,  211. 

Jury-list,  by  whom  to  be  made,  204. 

list 

to  be  placed  with  clerk,  208. 

to  contain  how  many  names,  206. 

who  may  be  selected,  206. 

who  may  make,  204. 
separation  of,  611,  613. 
ulierlfl  to  summon 

how,  225. 

return  of  list,  225. 
sickness  of,  proceeding:s  in  case  of,  616. 
Mammon iniP  Jnrora  for  courts  of  vei 

as  to  g:enerally,  230-232. 
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■mniiioiilBir  lurom  for  eonvtm  of  reeord  (continued). 

compensation  of  elisor,  228. 

drawing-  and  summoniner  Jurors  to  attend  forthwith,  226. 

how  to  be  summoned*  231. 

in  justices'  and  police  courts,  230. 

inquest,  how  made,  235. 

officer's   return,   232. 

sheriff  to  summon  Jurors,  how,  225. 

summoning*  Jurors  to  complete  a  panel,   227. 
superior  Judge,  may  direct  Jury  be  drawn,  241. 
to  serve  one  year,   210. 
verdict  of.     See  tit.  Verdict. 
when  drawn  and  summoned  forthwith,  226. 
who  competent  to  act  as  Jurors,   198. 
who  exempt  from   Jury   duty,   200. 
who  may  be  excused  from  serving  as  Juror,  201. 
who  not  competent  to  act  as  Juror,  199. 
witnesses,  may  be,  1883. 
JURY.    See  tits.  Juror |  Trial  by  Jvryi  Verdict  of  Jnry. 
adjournment  of  court  while  Jury  out,  617. 
admonition  to  on  separation,   611. 
agrreement  of.   618. 

boxes.  Jury,  clerk  to  put  names  in,  209. 
charge  to,  608,  609,  2102. 

further,  614. 
changring  place  of  trial,  for  impartial,  397. 
communication  with,  618. 
court  open  any  day  to  discharge,  134. 
definition   of,   190. 
deliberation  of 

as  to  generally,  612,  613. 

how  conducted,  613. 

three  fourths  can  And  a  verdict,  613. 

what  papers,  etc.,  may  and  may  not  take  with  them,  612. 
diseharve  of 

before  verdict,  retrial  of  cause,  614. 

on  holidays,   134. 
docket  of  Justice  of  peace  must  contain  demand  for,  911. 
drawing,  209. 

duties  of,  effect  of  evidence,  2061. 
eminent  domain,  to  assess  damages  in,  1248. 
exemption  from  Jury  duty,  200. 
facts,  to  decide.  2102. 
fees.     See  tit.  Jaat Ices'  Court. 

deposit  of.     See  tit.  Trial  by  Jury. 
finding'  of,  special,  625. 
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JURY    (continued). 

forcible  entry  and  detainer,  in,  1171. 
formation  of,  600. 


box,  names  to  be  drawn  from,  211. 

definition   of,   192. 

how  often  impaneled,  241-243. 

number  of,  nineteen,   etc.,  242. 

penal  code  regulates  impanelinfr.  243. 
holiday,   verdict  may   be   received   and   jury   discharged,   and 

Instructions  given  on,  617. 
how  waived  In  justices'  court,  883. 
Impanelliiv 

as  to  generally,  241-259. 

grand  juries.     See  tit.  Grand  Juries. 

in   courts  not  of  record,   250,  251. 

In  criminal  cases,  to  be  as  prescribed  by  Penal  Code,  251. 

in  justices'  and  police  courts,  manner  of,  250,  251. 

In  will  contest,  1313. 

juries  of  inquest.     See  tit.  Jnrles  of  Inquest. 
as  to  generally,  254. 

trial 

juries.     See  tit.  Trial  Juries. 
jurors  in  courts  of  record,  246,  247. 
Jury,  manner  of,   246,  247. 
inquest,  of 

definition   of,  195. 

how  impaneled,  254. 

how   summoned,    235. 
Instructions  to  by  court  as  to  evidence.     See  tit.  Inatractlon 
to  Jury. 

as  to  generally,  2061. 

may  be  taken  down  in  shorthand,  274a. 
Irregularities  In  proceeding  of,  new  trial  for,  651. 
Issues  to  be  tried  by.  592. 
judges  of  effect  of  evidence,  2061. 
justices'  courts,  in,  230. 
keeping  together,  613. 
kinds  of,  191. 
mandamus,    in,    1090. 
may  come  Into  court  for  further  instructions,  614. 

proceedings  in  case  a  juror  becomes  sick,  615. 
may   take  with   them  certain  papers,   612. 
mlseondnct   of 

afiidavit  of  juror  as  to,  657. 

new  trial  for,  657. 
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JURY    (continued). 

mnflt  llnd  amoant  of  recovery 

where  action  for  recovery  of  money  or  on  a  counterclaim, 
626. 

where   action    is   for    recovery    of    specific    personal    prop- 
erty, 627. 
mnmber  of 

ffrand   iury,    192. 

trial  Jury,  194. 
oath,  604. 

of  inquest.     See  ^Inquest   of^"   this  title, 
ordinance,  action  for  violation  of,  trial  by  jury.   1744. 
panel,  summoning:  jurors  to  complete,  227. 
papers,  what  may  take  when  retirins:,  612. 
police  court,   when  defendant  entitled  to,  in,  982. 
pollincr  the,   618. 
postponement  of  trial  in  justices'  court  when  Jury  demanded, 

874< 
presumption  that  all  matters  within  issues  were  passed  upon 

by,   1963. 
probate  contest,  in,  1314. 

proceedlngrs  in  case  a  Juror  becomes  sick,  615. 
question  of  fact,  when  to  be  decided  by,  2101. 
quieting  title.  Jury  trial  in  action  for,  738. 
recovery,  must  find  amount  of,  when,  626,  627. 
separation  of  Jurors,  611. 
sick  Juror,  proceediners  in  case  of,  615. 
to  be   instructed  as   to  certain   points   of  evidence.      See    tits. 

Evidence  I  lastraetton. 
trial 

box,    209. 

of  issues  In  probate  court,  1717. 

of  special  issues  not  made  by  pleadings,   309. 

on  petition  for  revocation  of  probate,  1330. 

when  and  how  waived,  631. 
court  not  of  record,  calling  in,  250. 
court  of  record 

calling,    246. 

imi)aneling,  600. 
definition  of,  198. 
number,  twelve,  194. 
verdict.     See  tit.  Verdict  of  Jury. 
as  to  generally,  624-682. 
how  declared,  618. 
informal,  proceedings  on,   61^. 
prevented,  retrial  of  cause.  616. 
sealed,  rendered  during  adjournment,  617. 
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JURY 

Terdiet    (continued). 

three  fourths  can  And,  (13,  CIS. 
view  of  premises  by,  610. 
waiver  •€ 

as  to  grenerally»  592. 
how  made,  631. 
In  Justices'  court,  883. 
will  contest.  Jury  trial  in,  1312. 
JURY  BOXKS 

duty  of  clerk  to  keep,  209. 
Jl'RY  FBBS.     See  tit.  Jwry. 
JrRY  TRIAL.     See  tit.  Jmrjt  Trial  hr  Jmrj. 
challenge  to  Jury.     See  tit.  dialleafpea  ta  Jarjr. 
irrounds   of,    602. 
how  tried,  607. 
Jury  to   be  sworn,  604. 
jrRIBS  IN  COURTS  NOT  OF  RIBCORD.     See  tit. 
manner  of  impaneling:,  251. 
proceedings  in  forming*,  250. 
JURIES  OF  INQUEST 
definition  of,  195. 
how  summoned,   236. 
manner  of  impaneling,  254. 
JUSTICE  OF  THE  PEACE.     See  tit.  Jurtleca*  Cavrta. 
absence  of,  procedure  on,  922. 
acknowledgment,   affidavit,    or   deposition    may   be   taken    by. 

179. 
affidavit,  may  be  taken   by,   179,  2012. 
attachment,  may  issue.     See  tit.  Jnstlces'  Covrts, 
attorney,   must   be  when,   103. 
bias,  etc.,  of,  change  for,  procedure  on,  170. 
blanks  to  be  filled  in  all  papers  Issued  by,  except  subpoenas. 

920. 
cannot  practice  as  an  attorney  before  another  Justice,  103. 
change  of,  for  bias,  etc.,  procedure  on,  170. 
citizen,  must  be,  159. 
clerk  of.     See  tit.  Jvstlces'  Cleric. 

as    to,   86. 
constable  of,  may  not  act  as  attorney,  842. 
deposltloBs 

may  take,   179. 

on  order  issuing  from  court  of,  how  taken,  2024. 
disability  or  absenee  of 

attendance  by  another  Justice,  922. 
adjournment  by,   922. 
entry  of  proceedings,   922. 
powers  of,   922. 
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JUSTICE  OF  THE  PEACE  (continued). 
dUmvaHflcatioB  of 

to  practice  law.  98,  lOS,  171. 
waiver  of  what  matters  amount  to,  170. 
disqualified,  transfer  of  cause  to  another,  898. 
docket  of.     See  tit.  Docket  of  Jnatlces'  Coort. 
election    of.    107,    111. 
eligibility,  108. 
expiration  of  office,  papers  and  deokets  must  be  delivered  to 

successor,  1914. 
fees,  collection  by,  reporting  and  turningr  Into  treasury,  103. 
holding  court  for  another  Justice,  105,  112,  922. 

powers  of,  922. 
im  eltloa  amd  eoii«tlea 

absence     or     disability,     reassignment      and      transfer      of 

action,    90. 
clerk  of,  not  to  act  as  attorney,  96. 
disqualification  to  act  as  attorney,  9€. 
election  of,  86. 

fees,  payment  of  into  treasury,  91. 
iiilaateo 

of  proceedings  to  be  kept,  93. 
to  be  certified,  returned  and  filed,  93. 
amnber  of 
as   to,    86. 
sessions  of,  85. 
office  rooms,  how  provided,  88. 


and  office  hours,   88. 

expenses  of,  how  met,  88. 
pleadings  and  papers  to  be  certified,  returned  and  filed,  93. 
presldlmg 

appointment  and  removal  of,  85. 

assignment  of  cases  by,  90. 

disability  or  absence  of,  substitute,   85. 

justice  of,  salary,  97. 
rooms,  attendants,  and  supplies  to  be  furnished,  88. 
salary  of,  97. 
•herllK 

and  deputies,  ex  officio  officers  of,  87. 

may  be  directed  to  furnish  rooms,  etc..  88. 


of  others,  what  justices  are,  98. 
powers  and  jurisdiction  of.   98. 
supervisors  to  furnish  suitable  rooms,  88. 
I«  towBsUpo 

at  least  one  for  each  township,  108. 
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JUSTICE  OF  THE  PEACB 
Ib  towBflhipa  (continued). 

change    in    boundaries    of    township    or   county,    succession 

of  justices,  106. 
disqualification  to  practice  law,  103. 
election   of,  103. 
eliarlbility,    103. 

fees,  collection,  report,  and  payment  into  treasury,  IDS. 
liol41aiff  eomrt  for  amother 
as  to.  106,  922. 
effect  of  proceedings,   105. 
entries  in  docket,  105. 
powers  of,   104. 
what  Justice  may,  105. 
•alary  of 
as   to,   97. 
how  paid,  97. 

to  be  sole  compensation,  97. 
successor,      on     chansre     of     boundaries     of,     tow^nship    or 

county,    107. 
successors  of  others,   what  justices  are,   107. 
what  justice  may  hold  court  for  another,  106. 
where  held,   104. 
ineligrible  to  other  than  judicial  office,  161. 
judgre  to  designate  successor  of,  when,  918. 
jurisdiction  of,  103. 

moneys  collected,  must  receive  and  pay  same  to  parties,  921. 
non-resident,  jurisdiction   over,  832. 
not  to  have  law  partner,  108,  172. 
not  to  practice  before  justices'  court,   171. 
number  of,   86,  108. 
office,  to  be  provided  with  a.  103. 

proceedingrs  where  office  of  becomes  vacant  before  successor 
is  appointed,  915. 
powers  and  duties,  generally,  103. 
qualifications  of,  159. 
residence  of,   169. 
salary  of,  how  paid,  97,  103. 
sole  compensation   of,  103. 
sickness  of,  proceedings  on,  922. 
•uceemlon  of  Jvatlees 

on  change  of  boundaries  of  township  or  county,  107. 
transfer  of  records,  etc.,  98. 


has  authority  of  predecessor,  916. 
of  others,  what  justices  are,  98,   107,   917. 
when  superior  court  shall  designate,  918. 
who  shall  be  deemed,  917. 
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JUSTICE  OF  THE  PEACE  (continued), 
term   of   office   of,   110. 
tramwfer  of 

action  to  another  court,  manner  of,  398,  399. 

books,  papers,  etc.,  to,  55,  79. 


how   filled.   111. 

papers  and  dockets  to  be  deposited  where,  914. 

proceedings  before  successor  appointed,  915. 
JU8TICBS'  OLSSRKS 

annual  salary  of,  in  towns  of  third  class,  103  H. 
appointment,  86. 

In  towns  of  third  class,  103  %. 
attorney  disqualified  to  act  as,  9€. 
b«Bd  of 

additional,  86. 

and  oath  of,   86. 

in  towns  of  third  class,  103 'y^. 
depntleM 

appointment  of,  87. 

authority  of,  87. 

liability  of,  87. 
dUmaallllcatlon 

of  attorney  to  act  as,  96. 

to  act  as  attorney,  96. 
docket,  duty  of  to  keep,  93. 
duties  of,  in  towns  of  third  class,  103^.  I 

doty  to  Iceep 

docket,  93. 

record  of  proceedings   of  court.   89.  j 

fees  paid  in  actions,  duties  as  to,  91.  ^ 

minutes  of  proceedings,  filiner,  93. 
oath  and  bond  of,  86. 
ofilce  hours  of,  88. 
record  of  proceedings  of  court,  shall  keep,  89. 


as  to,  97. 
of  deputy,  97. 
subpoenas  issued  by,  86. 
term  of  office,  86. 
JlTSTICBS'  COURT.     See  tit.  Justice  of  the  Peace. 
aetloB  in 

ho^r  comimeiiced 

assignment  of  cause  by  presiding  Justice,  89. 
by   fllinsr  complaint,   887. 
docketing:,  898,  899. 
entry  of,  891. 
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JUSTICES*  COURT 

■etioa  iMy  ho^r  coaiBteMeed  (continued), 
form  of,  893. 
lien,  900. 
nonsuit   of,   890. 

reassisrnment  and  transfer  of  actions,  90. 
recording:,  897-900. 
remittingr  excess,  894. 
trial  after,  892. 
to  be  commenced  In  ^rhat  townsklp 

for    the    recovery    of    personal    property,    or    the    value 

thereof,   832. 
if  there  be  no  Justices'  court  for  the  township  or  city.  S33. 
In  cases  of  injury  to  the  person  or  property,  832. 
when  a  person  who  has  contracted  to  perform  an  obliga- 
tion at  a  particular  place  is  resldlnsr  elsewhere.  83S. 
vrhcB  defcadant  !■  non-rcsldcat  of 
county,    882. 
state,  832. 
when  the   parties   voluntarily  appear  and   plead   without 

summons,  832. 
where    two    or   more    persons   are    Jointly    and    severally 
bound,  882. 
adjourn  meat 

amendment  for,  874. 
consent  by,  875. 
Jury  for,  875. 
testimony   for,   876. 
trial  of,  876. 
undertaking  on,   876. 
allcKatlona 

amending:,    859. 
answer,  855. 
counterclaim*  856. 
form  of,  851. 
always  open,  108,  104. 


adjournment  for,  874. 
coats  on,  859. 
grenerally,  859. 


amended  pleading:,  to,  860. 
demurrer  to,  867. 
form  of,  851,  852. 
oral,  may  be,  861. 
waiver  of  summons,  841. 

1792 


INDI3X. 
[References  are  to  sections.] 

JUSTICES'  COURT  (continued). 
appeal 

certlflcate,  transcripts  and  other  papers,  92. 

docket  to  contain   what,   911. 

facts,  on,  no  statement  necessary,   976. 

how  taken,  92. 

in  superior  court,  execution,   899. 

Jud^rment.  from,  974. 

notice,  fllin^r  of,  92. 

papers  to  be  filed,  92. 

statemeat 

on  question  of  law  alone,  975. 

settlement  of,  975. 

who   to   settle,    92. 
stay  of  proceedings,  979. 
raperlor  court 

from  matter  taken  to,  time  for,  939. 

proceedings  brought  into,  appeal  from,  963. 
sureties  on.  Justification  of,  92. 

transcript  in  cases  certified  to  superior  court,  92,  838. 
trial  in  superior  court,  980. 
to  supreme  court,  964. 
undertaking  on,  978. 
appearaaee 

attorney,  by,  842. 
default  of,  871.  884. 

trial  may  proceed  on,  884. 
fixing  time  for  trial,  850. 
snarcllaa 

ad  litem,  appointment  of.     See  tit.  Gaardlan  ad  Ltteia. 
for  defendant,  843. 
for  plaintiff,   843. 

may  appear  for  infant  or  lunatic,   843. 
hour  for,  850. 

infant  may  appear  by  guardian,  843. 
insane  person  may  appear  by  guardian,  843. 
of  defendant,   time  for.   845. 


entitled   to  one  hour  for,  850. 
may  be  in  person  or  by  attorney,  842. 
person,  in,  842. 

voluntary,  place  of  trial,   832. 
iMralvea 

objection    to   Jurisdiction,    832. 

summons,   841. 


entry  of  Judgment  where  defendant  subject  to,  893. 
Kerr's   C.   C.    P.— 113  17^3 
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JUSTICES'  COURT 
arrest  (continued). 
of  defemdaat 

affidavit  for.  862. 

ball,  how  given,  876. 

for  embezzlement,  861. 

for  fraud,    861. 

grenerally,  861,  862. 

grounds   for,   861. 

In  action  for  fine  or  penalty,  861. 

notice  to  plaintiff  of  arrest,  864. 

officer  must  notify  plaintiff,  864. 

order  for,  861. 

undertaking  to  procure,  862. 

when  may  be  ordered,  861. 

where  about  to  depart  from  state,  861. 
arrested  defendant 
custody  of,  868. 

must  be  taken  before  justice  at  once.  868. 
as  to.  generally,  85-119.  882-926. 
attachnient 
affldavit 

for.  538. 

what  to  contain,  867. 
direction  of  writ  to  sheriff,  868. 
form  of,  868. 
generally,  866-869. 
issuance  of,   866. 
order  for,  866. 
substance  of  writ  of,  868. 
to  be  issued  on  affldavit.  866. 
nndertaking 

on,  867. 

to  release  or  prevent,  868. 

attorney 

appearance  by,  842. 
in,  who  may  act  as 

letter  of  attorney  to  act  as  counsel  in  justices'  court.  5€. 

license  not  necessary  to  practice  as,  281. 

who  may  act  as,  842. 

who  may  not  act  as,  96. 
bill  of  particulars,  454. 

blank,  must  not  be  left  in  process,  except  subpoenas.  920. 
challenges.     See  tit.  Challenges  to  Jurors, 

as  to,   885. 
cities  and  counties,   in,  86. 
claim  and  delivery,  in,  870. 
clerk  of.     See  tit.  Jnstlees  Clerk. 
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JUSTICES*   COURT   (continued). 

Code  of  Civil  Procedure,  provisions  of  applicable  to,  925. 
commencement  of  action  by  fllingr  complaint,  839. 
complaint  la 

action  commenced  by  filing:,  831^. 

demurrer  to,  854. 

form  of,  851,  852. 

Indorsement  by  court  of  date,  etc.,  840. 

where  to  be  filed,  882. 

iwnrltlnir 

annexing  copy  of,  887. 
to  be  In,   853. 


effect   of 

accepting:  offer  of,  895. 

refusing:  offer  of,  895. 
offer  of,  effect,  895. 
confession  of  Judgrment,  entry  of,  889,  1135. 
eoM«table 

attorney  not  to  act  as,  842. 
serving:  summons,   848. 
contempt.     See  tit.  Contonipt  of  Co«rt. 
conviction  must  be  entered  on  docket,  910. 
definition  of,  906. 
disorderly  conduct,   906. 
docketing,  conviction  of,  910. 
fine  or  Imprisonment  for,  909. 
grenerally,  906-910,  1209-1222. 
!■  presence  of  Justiee 

proceedlng:s  for,  907. 

punished  summarily,  907. 
in  what  cases  justice  may  punish  for,  907. 
not  in  presence  of  Justice,  proceeding:8  for,  908. 
punishment  for,  909. 
rescuing:  person  or  property,  906. 
what  acts  are,  906. 
witness,  disobedience  by,  906. 


admission  of  evidence,  effect  of,  876. 
affidavit  and  showing:  necessary  for,  876. 
deposition  of  witness  present,  876. 

for  more  than   ten   days,   not  g:ranted   except  upon   under- 
taking:, 877. 
g:round8  for,  876. 

]eng:th  of  where  g:ranted  on  court's  own  motion,  876. 
motion  for,   876. 

showing:  and  affidavit  necessary  to  secure,  876. 
where  defendant  under  arrest,  876. 
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JUSTICES-  COURT    (continued). 
coats 

deposit  for,  Instead  of  undertakingr,  926. 

in  case  of  compromise  offered  before  trial,  89S. 

included  in  Judg^ment,  wfaen,  896. 

prevailing  party  entitled  to,  924. 

security   for  may  be  required,   923. 

taxation  of,  896. 
counterclaim 

answer  may  contain,   855. 

as  to,  generally,  855. 

omission  to  set  up  waives  right  to,  856. 

pleading  written  instrument,  886. 
default,  Judgment  by,  872. 
demurrer 

answer  to,   857. 

complaint    to,    854. 

proceedings  on,  858. 
deposit  of  money  In  lieu  of  undertaking,  926. 
deposition  of  witness,  on  postponement  of  trial.  876. 
dismissal  of  action,  890. 
docket  of.     See  tit.  Docket  of  Justices'  Court. 

a  public  record,  93,  914. 

as  to,  911-918. 

clerk  to  keep  and  what  to  contain,  93. 

contents,  911. 

deposited    where,    on    vacancy    and    before    successor    ap- 
pointed, 915. 

entries 

in,  force  and  effect  of,  193. 
prima  facie  evidence,  912. 
time  of  making,  912. 
docket 

execution  may  be  issued  on  of  predecessor.  916. 

how  kept,  93. 

index  to,  913. 

must  be  kept,  913. 
how  kept,   913. 

must  be  delivered  to  successor  or  county  clerk,  914. 

of  Justice.     See  tits.  Docketi  Docket  of  Justices*  Court. 

of  predecessor,   execution   on,  916. 

to  contain  what,  911,  912,  918. 

vacancy  In  office,  how  disposed  of,  915,  917. 
either  party  falling  to  appear,  trial  may  proceed.  884. 

challenge  to  Jurors,  885. 

if  copy   of  instrument   be   filed   signatures   will   be  deem«^ 
admitted,  when,  887. 

manner  of  pleading  written  instrument,  886. 
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JUSTICES*   COURT    (continued). 

execution.     See  tit.  EtxecatloM  of  JadflrmeBt  In  GIvU  A«tt«B. 

alias,    904.  i 

blanks  in,  render  void,  920. 

contents  of,  902. 

docket  must  contain  statements  relating-  to,  911. 

docketlner  judgment  in  superior  court,  execution,  899. 

duty  of  officer  receiving,  904. 

entered  at  once,  upon  verdict,  891. 

form  of,  902. 

in  another  county,  904. 

iMiiie 

may  within  five  years,  901. 
may  issue  within   Ave  years,   901. 
new  county,  successor  may  issue,  916. 
on  judgment  docketed  in  superior  court,  8ft9. 
predecessor,  justice  may  issue  on  docket  of,  916. 
proceedings    supplementary.      See   tit.    SopplemeMtary    Pro- 
eeedlngs. 

as  to,  714-721,  905. 
renewal  of,   903. 
supplementary   proceedings.      See    tit.    StoppleoMMtary    Pro- 

eeedlMiTs. 

as  to,   714-721,  906. 

time  to  issue,  901. 

to  be  issued  with  all  blanks  filled.  920. 

to  contain  statement  of  what,  902. 

to  whom  directed,   902. 
fee* 

collection  and  report  of,  103. 

for  issuance  and  service  of  process,  91. 

Inability  to  pay,  proceeding  on,   91. 

security  for,  928. 
garnishment,   869. 

general  provision  relating  to,  919-926. 
generally,  832-926. 

genuineness  of  instrument  sued  on,  admitted,  when,   887. 
guardian,  843. 

held  in  town  where  elected,  103-109. 
how  judgment  confessed  in  without  action,   1135. 
in   case   of  disability   of  justice,   another  justice   may   attend 

in  his  behalf,  922. 
in  cities  and  counties,  85. 
in  towns  of  third  class,   103  H. 
inspection,  order  for,  886. 
issues  of  law  and  fact,  878. 

joint  obligation,  action  on,  service  outside  of  county,  848. 
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JUSTICES'   COURT   (continued), 
Jn^ltfflieMt 
abstmct  of 

as  to,  897. 

fllingr  and  docketing  In  superior  court,   898. 

form  of,  897. 

must  be  recorded  to  create  lien  on  lands,  900. 
by  default 

amount  of,  871. 

proceeding's  on,  871. 

relief  from 

affidavit  for,  869. 

for  mistake,  surprise,  negrlect,  etc.,  859. 

time  to  apply  for,  869. 

when  defendant  fails  to  answer  amended  complaint,  871 

wkea  deaivrrer 

to  answer  is  sustained,  872. 
to  complaint  overruled,  872. 

when    rendered,    872. 
conf«Miloa  of 

as  to,  889,  1136. 

costs  on,   1186. 

may  be  entered  in  any  court,  889. 

statement  of  defendant  fllins,   1136. 
costs,  to  include,  896. 
default,  by,  871. 
dismissal  of,  990. 
docket  must  contain,  911. 
docketlniT  In  superior  court,  effect  of,  899. 
entry  of,  where  defendant  subject  to  arrest,  893. 
how  proved  in  another  state,    1921. 
Uen  of 

lasts  how  long,  900. 

on  land,  none  unless  abstract  recorded,  when,  900. 
must  be  entered  at  close  of  trial,  892. 
of  dismissal 

when  action  commenced  in  wrong*  Jurisdiction,  890. 
without  prejudice,  entered  In  what  cases,  890. 
other  thaa  by  default 

after  trial  by  court,  892. 

by  confession,  889. 

costs  must  be  included  in  Judgrment,  896. 

excess   of   Judgment   over  Jurisdiction   may   be   remitted. 
894. 

if  the  sum  found  due  exceeds  Jurisdiction,  excess  may  be 
remitted,  894. 

JadVBMMt 
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JUSTICES'  COURT 

fmdmmemt,  abatraet  of,  other  tkmm  by  detenlt   (continued), 
abstract  of,  897. 

may  be  filed  and  docketed  in  county  clerks'  office,  898. 
after  lapse  of 

costs  must  be  included  in,  896. 
effect  of  docketlniT.  899. 
not   a    Hen    unless   abstract   is    recorded    in    recorder's 

office,  898. 
when  defendant  is  subject  to  arrest,  898. 
of  dismissal  entered  without  prejudice,  when,  890. 
offer  of  compromise  before  trial,  effect  of,  895. 
upon  verdict,  891. 
remitting  amount  In  excess  of  jurisdiction,  894. 
upon  verdict,  to  be  entered  at  once,  891. 
verdict  upon,  entered  at  once,  891. 
JarladletloB 

as  to,  94,  108,  106,  112-115. 
act  lorn 

for  collection  of  license,  108. 
la  wr*av  Jarisdlctloa,  objeetlon  to 
appeal,  890. 
waiver,  890. 
certifying  case  to  superior  court,  92. 
civil 

as  to,  112-115. 
includes  what  cases,   112. 
concurrent  with  that  of  superior  court,  when,  113. 

in  cases  of  forcible  entry,  1163. 
criminal,  116. 

does  not  extend  to  ships,  seamen's  wagres,  etc.,  115. 
forcible  entry  and  detainer,  In,  838,  1163. 
has  over  what  offenses,  116. 
in  cities,  103. 

mandamus,  cannot  issue  writ  of,  1085. 
misdemeanors,   over,   115. 
not  to  trench  upon  the  jurisdiction  of  the  courts  of  record, 

114. 
offenses,  has  over,  when,  115. 
ordinances,  of  violations  of,  when,  103. 
remitting:  excess  grives,  894. 
restricted,  114. 
territorial  extent  of,  94,  106. 
transfer  of  cause  to  superior  court,  jurisdiction   of   latter, 

838. 
violation  of  ordinance,  over,  103. 
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JUSTICES'  COURT 

JarUdlctlon    (contlntted). 

want  of,  transfer  to  superior  court,  when,  888. 
when  amount  found  due  exceeds,  remitting  excess,  894. 
wrong,  objection  to  action  commenced  In,  890. 
Jnry 

as  to,  generally.  In,  230,  260. 

adjournment  on  demand  for,  876. 

challengres  to.     See  tit.  Challensea  to  Jvrom. 

as  to,  885. 
docket  must  contain  names  of  and  demand  for,  911. 
fact,  issue  of,  tried  by,  882. 
impanellngr.  manner  of,  261. 

Jurors,""  challenge  to.    See  tit.  CiMilleAsea  to  Jnrmra. 
list  of  Jurors  summoned  to  be  called,  250. 
manner  of  impaneling,  261. 
■aines  to  be 

drawn  from  box,  250. 

written  on  slips,  folded  and  placed  in  box,  260. 
proceedings  In  forming,  850. 
summoning  of,  return  of  officer,  231. 
vvalved 

by  consent,   883. 
by  failure 

to  appear,  883. 
demand,  888. 
how,  883. 
Justice 

may  issue  subpoenas  and  final  process  to  any  part  of  the 

county,  919. 
may  require  security  for  costs,  923. 

to  receive  all  moneys  collected  and  pay  same  to  parties.  1459. 
lien  Judgment,  900. 
mandamus,   cannot  Issue,  1085. 
manner  of  commencing  actions  la 
alias   summons,  846. 
within  a  year,  847. 
appearance  of  defendant 

time  for,   845. 
defendant  may  waive  summons,  841. 
how  commenced,  839. 

parties  may  appear  either  by  person  or  attorney,  842. 
service  of  summons  outside  of  county,  848. 
■nmmons 
alias,  846. 

by  whom  served  and  returned,  849. 
defendant  may  waive,   841. 
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JUSTICE5S  COURT  (continued). 

mammer  of  comiiiencliftir  actions  la    . 


how  directed,  844. 

how  issued,  ^44. 

may  issue  within  a  year,  840. 


by  publication,   849. 
outside  of  county,  848. 
time  for  appearance  of  defendant,  845. 
what  to  contain,  844. 
when  sTuardian  necessary,  and  how  appointed,  843. 
manner  of  pleading:  written  instrument,  886. 
minutes    of    proceedings,    justice    shall    take    and    certify    to 

clerk,  92. 
money  collected,  justice  to  receive,  921. 
nonsuit,  890. 
Botlce  of  heartniT 
form  of  notice,  850. 
necessity  for  notice,  850. 
offer  to  compromise,  895. 
open   always,   104. 

papers  to  be  kept  as  public  records,  913. 
place  of  holding,  104. 
place  of  trial 

as  to,  generally,   832-838. 
clhaaslav 

affidavit  for,  833. 
because  of  interest  of  Justice,  90. 
but  once,  can  be,  834. 
disqualification  of  justice,  for,  833. 
grounds    for,    833. 
notice  of  trial  on,  884. 
proceedings  after,  836. 
to  what  court  may  be  made,  835. 
transmitting  papers,  on»  836. 
claim  and  delivery  of,  where  to  be  brought,  832. 
generally,  832. 

in  what  city  or  township,  832. 
may  be  changed  in  what  cases,  833. 
effect  of  an  order  of,  837. 
limitation  on  right  of  change,  when,  834. 
proceedings  after,  836. 
to  what  court  transferred,  835. 
non-resident,  action  against,  where  to  be  commenced,  832. 
replevin,  action  in,  where  to  be  commenced,  832. 
township  or  city  in  which  action  to  be  commenced.  832. 
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JUSTICES'  COURT 

place  of  trial   (continued). 
transfer 

of  proceeding's,  90. 
.to  avperlor  coart 

In  what  cases,  838. 
proceedlneres  on,  836. 
pleading  written  Instrument  In,  manner  of,  886. 
pleadings  In,  as  to  grenerally,  861-860. 
aetlom 

how  entitled,  89. 
In,  form  of,  89. 
amendmeiftt  of 

adjournment  on,  859. 

adverse  party  may  answer  or  demur,  860. 
answer  to,  time  to  file,  860. 
as  to,  859. 
costs  on,  859. 
on  demurrer,  858. 
ams^rer 
as  to,  866. 
contents  of,  865. 

demurrer  to  by  plaintiff,  when,  867. 
In  general.     See  tit.  Anawer. 
may  contain  what,  855. 
or  demurrer  to  amended  pleading,  860. 
when  demurrer  overruled,  868. 
complaint  in.     See  tit.  Gomplalat. 
action  commenced  by  filing,  839. 
as  to,  S52. 

date  of  filing,  to  be  indorsed  on,  840. 
definition  of,  858. 
filing,  commencing  action  by,  889. 
may  be  copy  of  instrument,  858. 
compromise,  costs  on,  895. 

counterclaim,  failure  of  defendant  to  set  up,  effect,  856. 
demurrer 
as  to,  854. 

amending  pleadings  after,  869. 
In  general.    See  tit.  Denarrer. 
judgment  by  default  after.  872. 
to  answer 
as  to,  864. 
grounds  of,  858. 
proceedings  on,  868. 
time  for,  857. 
proceedings  on,  858. 
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JUSTICES  COURT  (continued), 
pleading's  In 
demurrer 

to  complaint 

may  be  put  In,  when,  854. 
proceeding's  on,  858. 
time  for,  854. 
entry  of  oral,  851. 
filing  of.  89,  851. 
form  of,  851. 
in,  are  what,  852. 
in  general.     See  tit.  Pleadliiss. 
*    oral,  may  be,  except  complaint,  851. 

plaintiff  may  demur  to  answer,  wheo,  857. 
proceediniTB  on  demurrer,  858. 
verification,  851. 
^rrittem  laiitniiiieat 

g-enuineness  admitted,  when,  887. 
manner  of,  886. 


all  blanks  must  be  filed  in,  except  subpoenas,  920. 

by  whom  issued,  91. 

may  issue  to  any  part  of  county,  919. 

on  whose  order  to  issue,  91. 

over  what  territory  reaches,  93,   106. 

returnable  to  whom,  90. 

service  of,  by  sheriff  and  deputies,  87. 
property,  real,  no  juriadictlon  as  to  title  to,  838. 
proTlsloBal  remedies  1b  Jnstlees*  coiirta 

arrest  and  bail,  861-863. 

attachment,  867,  868. 

claim  and  delivery  of  personal  property,  870. 
publication,  service  by,  412,  418. 


Justices'  courts  are  not  courts  of,  84. 

of .  proceedings  kept  in  clerk's  ofilce,  88. 
replevin,  in,  869. 
return  of  summons,  845. 

seamen's  wasres  not  recoverable,  when,   114. 
•essloBs 

number  of,  85. 

where  held,  104. 
sickness  of  justice,  proceedings  on,  922. 
stay  of  proceedings  on  appeal,  979. 
subpoena,  919. 

and  process  to  any  part  of  the  county,  919. 

blank  may  issue,  920. 
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JUSTICES'  COURT 
■nbpoeaa  (continued), 
clerk  may  issue,  86. 
issuance   and    service    of,    86. 
>  may  issue  to  any  part  of  county,  919. 
successor  of  Justice,  918. 
■anunoBa 
alias 

as  to,  846. 
number  of,  846. 
when  may  issue,  846. 
blanks  must  all  be  filled  in,  920. 
by  whom  may  be  served,  849. 
cannot  be  served  out  of  county,  exception,  848. 
date  to  be  docketed,  911. 
directed  to  defendant,  844. 
form  of,  844. 
how  issued,  844. 
how  servejd.  848. 

outside   county,    848. 
indorsement  of  attorney's  name   on,   844. 
in  greneral.     See  tit.  Sammona. 
issuingr,  840. 

may  be  served  out  of  county  in  what  cases,  848. 
may  be  waived,  how,  841. 
must  contain  what,  844. 
must  issue  within  a  year,  840. 
parties,  must  contain  name  of,  84i. 
return  of,  87,  849. 
service  of  by  publication,  849. 
territorial  limitation  on  service  of,  848. 
time  for  appearance,  must  specify,  845. 
to  be  issued  without  blanks,  920. 

to  be  served  out  of  county,  to  have  certificate  attached,  SIS. 
sureties 

arrest  and  bail,  862. 
attachment,  867. 
claim  and  delivery,  870. 
tender,  897. 
time  of  trial  of  cauae  and  postponement 

continuance  for  more  than  ten  days  not  to  be  granted  ex- 
cept on  filing:  of  undertakingr.  877. 
court  may,  of  defendant's  own  motion,  postpone  trial,  when 
876. 
by  consent,   875. 

by  court  of  its  own  motion,  874. 
upon  application  of  a  party,  876. 
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JUSTICES'  COURT 

tiBM  of  trial  of  cflvee  and  poatpoaemeat   (continued), 
postponement  ot  trial,  by  court,  of  Its  own  motion,  874. 
time  when  must  be  commenced,  878. 
title  to  real  property,  no  Jurisdiction,  888. 
transcript  of  entries  in  docket  prima  facie  evidence,  912. 
transfer  of  cases  to  superior  court,  838. 
arrest.  In  case  of,  fe64. 
generally,  882. 

^stice  biased  or  a  witness,  832. 
of  cause,  898. 
superior  court,  to,  838. 
trial 

adjournment,  878. 

commence,  when  to,  873. 

court  may  postpone  of  own  motion,  when,  874. 

different  kinds  of  issues,  878. 

failure  to  appear  at,  883,  884. 

flxingr,  850. 

iMiiie 

classified.  878. 
defined,    878. 
of  fact 

how  raised,  880. 
how  tried,  882. 
of  law 

how  raised,  879. 
how  tried,  881. 
Jury,  how  waived,  883. 

may  proceed  where  party  fails  to  appear,  884. 
must  commence  within  an  hour,  873. 
Botlce  of 

form  of,  850. 

return  and  entry  of,  850. 

service  of,  850. 

trial 

form  of,  860. 

when  changre  of  venue,  837. 
p<NitpoaeBMat  of- 
as  to,  874-876. 
by  consent,  875. 

by  court  of  own  motion,  grounds  of,  876. 
deposition  of  witnesses,  876. 
for  amendment  of  pleadings,  874. 
for  want  of  testimony,  876. 
upon  application  of  arrested  party,  under  taking,  876, 
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JUSTICES*   COURT 
trial  (continued). 
praetlee  and  mica 

as  to,  92,  95. 

limitation  on,  95. 
rules,  when  to  take  effect,  95. 
time  when  must  be  commenced,  873. 

nndertalKUiv 

adjournment  on,  877. 

appeal,  on,  978. 

arrest,  on,  862. 
release  from,  876. 

attachment,  on.  867. 
release  from,  868. 

claim  and  delivery,  870. 

deposit  instead  of,  926. 
venue,  832-838. 

chanere  of,  833-838,  863. 
verdict 

docket  must  contain,  911. 

judgrment  on,  to  be  entered  at  once,  891. 
waeres  of  seamen,  when  not  recoverable  in,  114. 
what  provisions  of  code  applicable  to  Justices'  courts.  925. 
who  entitled  to  costs,  924. 
writing,  grenuineness  admitted,  when,  887. 
written  Inatramentsy  action  on 

exhibition  and  inspection,  886. 

furnishing  copy,  886. 

manner  of  pleading,  886. 
JUSTICES'  DOCKBT.     See  tit.  Docket  of  Justlcea'  Court. 

as  to,  93. 
JUSTICB*S  JUDOMBNT 

certified  transcript  of,  contents,  1922. 
in  another  state,  how  proved,  1921. 
JUSTICES  OF  SUPRBMB  COITRT.     See  tit.  Supreme  Conrt  Jna- 
tlccs. 
ineligibility  to  other  than  Judicial  office,  161. 
power  at  chambers,  165. 
qualifications  of,  156. 
JUSTIFICATION.     See  tits.   Surety |  Undertaking. 
approval  and  disapproval  of  bond,  678 V&. 
of  sureties,  679^. 

arrest  and  bail,  495. 

attachment,  656. 

claim  and  delivery,  518. 

court  commissioners  may  take,  269. 

generally,  1057. 
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JUSTIFICATION 

of  raretlcs   (continued), 
mode  of,  496. 

on  undertaking:  on  appeal,  948. 
undertaking:  becomes  effective,  when.     See  tit.  UndertaklBiT- 
JUVENILES  OFFIBNDBRS 
probation  ottcer 

appointment  of,  131. 
compensation  of,  none,  131. 
powers  of,  131. 

receives  no  compensation.  131. 
probationary  treatment  of,  131. 
KNOWIiBDOB  OF  COURT.     See  tit.  Jadlclal  BTotlce. 
LABORERS.     See  tits.  Liens |  Mechanics'  Liens. 

Hens  of,  1183. 
LAKE 

boundary,  as  a,  2077. 

situated   In   two   counties,   offense   committed   on,  jurisdiction 
of,  393. 
LAND 

adverse  claim  to.     See  tit.  Adverse  Claim  to  Land. 
description  of.     See  tit.  Description  of  Land. 
not  patented  at  time  of  taking:  by  decedent,  petition  to  estab- 
lish liens.     See  tit.  Heir. 
LANDLORD  AND  TENANT 
adverse  possession  between,  326. 
as8ig:nins  or  subletting:  by  tenant,  effect  of,  1161. 
breach  of  covenants  by  tenant,  other  Interested  parties  may 

perform,  1161. 
defendant,  landlord  may  be  Joined  as,  379. 
forcible  entry.     See  tit.  Forcible  Entry  and  Detainer. 

as  to,  1169. 
forfeiture  of  lease,  1161. 

proceeding:s  for  relief  ag:alnst,  1179. 
who  may  apply  for  relief  against,  1179. 
holding:  over,  of  ag:rlcultural  lands,  1161. 
Joinder  of  landlord  as  party  defendant,  379. 
Icnne 

ag'reement  for  more  than  a  year,  to  be  in  writing:,  1978. 
not  exceeding:  one  year,  need  not  be  in  writing:,  1971. 
of  estate  of  decedent,  1677,  1679. 
notice 

of  proceeding's  to  be  g:iven  by  tenant  to  landlord,  379. 
to  tenant 

of  breach  of  covenant,  and  service  thereof,  1161,  1162. 
that  rent  Is  due  and  service  thereof,  1161,  1162. 
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I^ANDLORD  AND  TENANT  (continued). 
prenninptlon 

as  to  tenant's  possession,  326. 
receipt  for  payment  of  rent  as  evidence,  196S. 
relation  of,  as  affecting:  adverse  possession,  326. 
rents.     See  tits.  Rents. 
subletting:  terminates  tenancy,  1161. 

subtenant  may  perform  covenants  and  conditions,  1161. 
tenancy  at  will,  terminated  by  notice,  1161. 
tenant 

cannot  deny  title  of  landlord,  1962. 

holding:  over,  rights  of,  1161. 
unlawful  detainer.     See  tit.  Forelble  Bntry  and  Detainer. 

as  to,  1160. 

who  gruilty  of,  1161. 

who  not  gruilty  of,  1161. 


committing  terminates  lease,  1161. 

rights  of  parties  where  committed,  1161. 
LANOUAGSS 

foreign,  instrument  In,  expert  may  testify,  1863. 
LAROBNY,  PETTY 

justice  of  the  peace  has  Jurisdiction,  115. 
LAST   SICKNESS,  EXPENSES    OF.      See   tit.   Faneral    Expen 

and  Expenses  of  Last  SIcltneMs. 
L.A1iV.     See  tits.  Codei  Statutes. 
binding  on  all  tribunals,  2103. 
books  containing 

admissible  In  evidence,  1900. 

presumed  to  be  correct,  1900. 
conclusions  of.     Sec  tits.  Conclnslons  of  Law;  Flndinipi. 

erroneous,  vacation  of  judgment  for,  663. 
constitution  and  statutes,  1897. 
foreign 

evidence  of,  1901. 

how  proved,  1901. 

laws,  or  laws  of  sister  state,  how  proved,  1902. 
how  authenticated,  1901. 
Issues  of.     See  tit.  Insnes. 

as  to  generally,  588-594. 

by  whom  tried,  592. 

to  be  first  disposed  of.  592. 
of  foreign  state.     See  tit.  Foreign  State. 
oral  evidence  of,  1902. 
organic,  definition   of,    1897. 
other  evidence  of,  of  another  state,  1902. 
public  and  private  statutes,  definition  of,  1898. 
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LAW  (continued). 

««CfltlOB«    of 

for  the  court,  2102. 
what  are,  2102. 
recitals  In  statute,  how  far  evidence,  1908. 
sister  state,  of,  how  proved,  1902. 
statutes,  as  to  what  are,  1898. 
imwrlttcB 

definition  of,  1899. 

of  another  state,  country,  how  provod,  1902. 
written 

and  unwritten,  1896. 
defined,  1896. 
where  contained,  1897. 
LAW  BOOK 

presumed  correct,  1900. 
LIBADING  <^lJE3STIOBr.     See   tits.  CroM-BxamiiiatloMi  Bxamina- 

ttoa  of  Wlt»e«i|  IVltaess. 
LESASB.     See  tits.  Landlord  and  Tenant  $  Rents. 

agreement  for  longer  than  a  year,  to  be  In  writingr,  1973. 

decedent's  estate,  of,  1577,  1679. 

for  longrer  than  one  year,  must  be  In  writing,  1973. 

of  real  estate  of  decedent.     See  tit.  Mortvagrcs  and  I^eaoes  of 

Real  Ehitate  of  Deeedent. 
relief   afiralnst   forfeiture    of,   In    forcible    entry   and    detainer, 

1179. 
term  not  exceeding:  a  year,  need  not  be  In  writingr,  1971. 
written.     See  tit.  Written  Lease. 
LESASBHOLD  INTBRBST 

execution,  sale  on,  of  lease  of  less  than  two  years,  absolute, 

700. 
subject  to  redemption  after  sale  on  execution,  when,  700. 
LB6ACY.     See  tits.  Devlne;  Will. 
contribution  among:  log:atees,  1564. 
liability  for  debts,  1563. 

need  not  be  paid  until  ordered  by  court,  1646. 
notice  of  application  for,  1669. 

order  for  payment  of  and  extension  of  time,  1651. 
payment  of  on  g:lvln8:  bond,  1658. 
petition  for,  on  grlving:  bond,  1658. 
probate  of  vlUt  legatee  may  petition  for,  1299. 
specific,  exempt  from  liability  for  debts,  1653. 
to  religious  incorporation.     See  tit.  Religions  Incorporation. 
specific,  exempt  from  liability  for  debts  to  what  extent,  1563. 
LBGAL  PRBSIJMPTIONS.     See  tit.  Presumptlonii. 
LEGATBB.     See  tit.  LVgaey. 
contribution  by,  1664. 
may  petition  for  probate  of  will,  1299. 
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LBGISLATURB 

continuance   of  trial   because   party,   witness,    or  attorney  in 

attendance  on,  695. 
extension  of  time  during  attendance  on,  1054. 
impeachments  to  be  by.     See  tits.  Coort  ^f  ImpeaehnieBt!  lai- 

p«achiiient. 
power  of.     See  tit.  Povrers  and  Dutlea  of  Lieslalatvre. 
proceedingrs  of,  how  proved,  1918. 
LBGITIMACY 

presumption  of,  1962,  1963. 
LBTTBR 

admitted  in  evidence,  answer  is  also  admissible,  1854. 
presumption  that  where  mailed  was  received,  1968. 
I^BTTBR  OF  ATTORNEY.    See  tit.  Power  of  Attorney. 
LBTTSRS  PATENT.     See  tit.  Patent. 

LETTERS   TESTAMENART  AND   OF   ADMINISTRATION 
contestingTt   1374. 
discovery    of   property   after  settlement.    Issuance   of    letters. 

1698. 
embezzlement   of   estate   before   ^rantingr,    1458. 
entitled  to,  who,  if  others  fail  to  appear,  1377. 
evidence  of,  entry  in  minutes  conclusive,  1376. 
form  of  letters 

of  administration,  1362. 
testamentary,  1423. 
further,  after  final  dischargre,  if  further  property  discovered, 

1698. 
hearing:,  1375. 
incompetent,  who,  1369. 
Joint  administrators,  1868. 

letters  with  will  annexed  to,  issued,  when,  1350. 
married  women,  1370. 

minor  entitled,  who  to  be  appointed,  1368. 
next  of  kin,  1365. 
nominee,  srrant  to,  1379. 
non-resident 

entitled  to  letters,  Identity  of,  how  established,  1379. 
notice  of  application,  1378. 
of  administration 

as  to  erenerally,  1365. 

appointment  of  administrator  in  discretion  qf  court,  when, 

1367. 
examination  before  ffranting:,  1378. 
failure  to  apply  for,  errant  to  others,  1377. 
form  of,  1362. 

incompetent  entitled,  who  appointed  lidministrator.  1368. 
married  woman  may  be  administratrix,  1870. 
minor  entitled,  who  appointed  administrator,  1868. 
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LETTERS  TESTAMENTARY  AND  OF  ADMINSTRATION 
of  admlalstratloii   (continued). 

order  of  persons  entitled  to  administer,  1365. 
partner  not  to  administer,  1365. 
petlttoB  for 

contesting:,  1374. 

entry  of  proof  and  notice  conclusive,  1376. 

hearinfiT.  1875. 

how  made,  1371. 

Jurisdictional  averments,  1371. 

may  be  filed  with  objections  to  letters  of  executor,  1351. 

Botiee  of 

evidence  of,  1376. 
postinfT*  1373. 
requisites   of,    1373. 
requisites  of,  1870. 
settlnfiT  hearingr  of,  1373. 
what  to  state.  1371. 
preference  of  person  equally  entitled  to,  1366. 
time  for  granting:,  1372. 

to  whom  and  in  what  order  grranted,  1365-1370. 
what  proofs  to  be  made  before  ^rantingr,  1378. 
when  executor  absent  from  state,  1354. 
who  are  incompetent  to  act  as  administrator,  1369. 
order  of  persons  entitled  to,  1365. 
partner  not  entitled  to,  1365. 

petition  for.     See  tit.  Petltloa  and  Contest  for  Ijotters,  etc. 
as  to,  1371. 

executor  forfeits  ri^ht  to  letters  on  failure  to,  1301. 
proof  required,  1876. 
revocation  of.     See  tit.  Revooatlon  of  Ijotters  aad  Proceedlnsa 

tkereon. 
revoUaiP 

citation,  1886. 

entitled,  other  person  better,  1388,  1384. 
for  neglect  of  administrator,  1460. 
hearingr,  1885. 
seal  necessary,  150. 
settlement  of  estate,  discovery  of  property  after.  Issuance  of 

letters  on.  1698. 
apecial 

account  under,  1417. 
bond  under,  1414. 
duties  under,  1416. 
entitled  to.  who.  1413. 
oath.  1414. 
powers.  1416.  1417. 
when  granted,  1411. 
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LETTERS  TESTAMENTARY,  ETC.  (continued). 
Npedal  notice  to  heirs 
how  given,  1380. 

request  for,  what  to  contain,   1380. 
subsequent  Issue  of  letters  after  final  discharfpe,  1697. 
testamentary,  form  of,  1360. 
tranacrlpt 

of  court  minutes  to  be  evidence  equivalent  to  letters.  1429. 
of  minutes  equivalent  to,  1429. 
when  to  apply  for,  1372. 
where  grranted,  1294,  1295. 
who  may  object  to  granting:,  1851. 
win  found  afterwards.  1423,  1424. 

with  will  annexed.     See  tit.  I«etters  TentaMeatary  aad  of  Ad- 
mlalstratloB  witk   Will   Annexed. 
LETTERS  TESTAMENTARY  AND  OF  ADMINSTRATION  i;ir'ITH 
WILL.  ANNEXED 
acts  of  a  portion  of  executors  valid,  1355. 
authority  of  administrators  with  will  annexed,  1356. 
corporations  as  executors,  1348. 
extent  of  liability,  1348. 
qualification  by  corporation,  1348. 
executor 

of  an  executor,  1353. 
form  of,  1360. 

how  and  to  whom  issued,  1348. 
how  Issued,  1366. 

Interested  parties  may  file  objections,  1351. 
letters  of  administration  durante  minore  aetate.  1354. 
letters  testamentary  and  of  administration,  with  will  annexed.  i 

how  and  to  whom  issued,  1348-1850. 
married  woman  may  be  executrix,  1352. 
to  whom  letters  on  proof  of  will  to  issue,  1349. 
who  are  incompetent  as  executors  or  administrators,    1350. 
LETTERS  OF  GUARDIANSHIP.     See  tits.  GuardiaM  ot  Mlnorai 
GaardlanH  of  Insane  and  laeoaApetent  Persona. 
to  issue,  when,  1539. 
LETTERS  PATENT.     See  tit.  Patent. 
LEVY.     See  tits.  Attachment)  Bxeentlon  of  JudcaMMt   Ia  Civil 

Actions. 
LIBEL  AND  SLANDER.     See  tit.  Slander. 
answer  in,  460. 
complaint  in,  460. 
how  stated  in  complaint,  460. 
limitation  of  action  for,  340. 
mitigratlon  of  damagres,  evidence  for,  461. 
pleadlngr  in  actions  for,  460,  461. 
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LIBRARY 

exempt  from  execution,  690. 
LICBSIVSB 
attorney,  of,  277-280. 

jurisdiction  of  justices*  court  of  suits  for  collection  of,  103. 
LIBN.     See  tit.  Meefeanles'  Uen. 
action  to  foreclose,  on  realty,  where  brouerht,  392. 
animals,  upon.    See  <<npon  aBlntal*,"  this  title, 
appeal  lies  from  interlocutory  jud^rment  in  action  to  redeem, 

968. 
arisingr  from  acts  in  prevention  of  cruelty  to  animals,  enforce- 
ment, 1208. 
disposition  of  proceeds  of  sale,  1208. 
assig'nment  for  benefit  of  creditors,  wages,  etc.,  a  prior,  1204. 
attachment,  ceases  when  judirment  stayed  on  appeal,  671. 
costs,  when  claim  for  wasres  disputed,  1206,  1207. 
death,  judgment  after,  not  a,  669. 
defendant;  ot,  in  partition,  pleading,  758. 
defined,  1180. 
for  power  supplied  by  means  of  team  and  wagon,  mechanics', 

1183a. 
for  salaries  aad  wages 
costs  on,  1207. 
dlspate  ofy 

claim  for,  1207. 
portion  of,  1207. 
distribution    of    proceeds    where    entire    claims    cannot    be 

paid,    1208. 
priority  In  case  of 
attachment,  1206. 

action  to  be  commenced,  when,  1206. 

ofllcer  shall  retain  possession  of  proceeds  of  sale   suf- 
ficient to  pay,  1206. 
officer  to  pay  claimant,  when,  1206. 

when   claim   disputed,   action    to    be   commenced,   when, 
1206. 
death  of  employer,  1205. 
statement  of,  1207. 
wages,  etc.,  as  to,  1204,  1206. 
attachment,  1206. 
dispute  of  claim,  procedure,  1207. 
estates  of  deceased  persons,  1206. 
execution,  1206. 

for  attachment  or  execution,  claim  disputed,  1206. 
for,  dispute  of  claim,  costs,  1206,  1207. 
for,  preferred  on  assignment  for  benefit  of  credltorSf  1204. 
for,  priority  against  estate  of  decedent,  1205. 
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LIEN 

for  Hdarlea  aad  nvasee 

wafires,  etc.,  as  to  (continued). 
notice  of  claim  for,  on 

attachment,  1206. 
execution,  1206. 
foreclosure  of,  726. 
interlocutory  Judgment   in   action   to   redeem   frdm,   time  for, 

989. 
Judgrment,  669. 

after  death,  not  a,  669. 

in  another  county,  when  transcript  filed  there,  674. 
justice's,  a  lien  on  real  estate,  when,  900. 
when  besrlns  and  when  expires,  671. 

where  party  dies  after  verdict  and  before  entry  of,  not  a.  669. 
Jnatlces'  court 

action  to  enforce.  In,  113. 

judgrment  of  a  Hen  on  real  estate,  when,  900. 
mechanics'.     See  tit.  Mechanic*'  Lien. 

as  to,  1183-1203. 
of  attnchnicnt  on  real  property 
duration   of,   542a. 
renewed  Hens,  642a. 
priority  of  that  of  mechanics,  1186. 
real  estate,  action  to  enforce  against,  to  be  brought  in  county 

where  land  lies,  78. 
redemption  from 

note,  of  record,  to  be  produced,  705. 
procedure  on,  705. 
redemptloner  must  pay  what,  702.  703. 
sale  of  decedent's  encumbered  lands,  1569,  1570. 
ships,  etc..  on,  813-827. 
upon  animals 

for  acts  done  in  preventing;  cruelty  to,  how  enforced,  120S. 
notice  of  sale  to  contain  what,  1208. 
proceedingrs  of  sale,  how  disposed  of,  1208. 
when    not    satisfied    resort    to    court,    sale    on    published 
notice,  1208. 
upon  lot  for  connecting  house  with  sewer,  when,  1191a. 
upon  undivided  interest  of  property  partitioned,  a  charcre  only 

on  share  assigned,  769. 
vessels,  etc.,  on.  818-827. 


as  to  srenerally,  1804,  1205. 

attachment  and  execution,  claim  disputed,  1806. 
dispute  of  claim  for.  costs.  1206,  1207. 
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LIEN 


(continued), 
distribution  of  proceeds  where  claim  cannot  be  paid  In  full, 

1208. 
notice  of  claim  for,  on  execution,  1206. 
priority  of  claim  for,  agrainst  estates  of  decedents,  1205. 
LIBNHOIjDBR 
must  be  made  party  in  partition,  761. 
must  be  notified  to  appear  before  referee.  762. 
LIFB  BSTATB.    See  tit.  Bstate  for  Ufe. 
action  to  terminate,  1723. 

disposition  of  on  owner's  death  in  certain  cases,  1723. 
setting  off  in  partition,  770. 
waste,  tenant  liable  for,  732. 
LIMITATIONS  OF  ACTION.     See  tit.   Statute  of  lanltatlonii. 
absence  from  state,  how  affects  running  of  statute,  351. 
accounts,  mutual,  open,  current,  344. 
acknowledgment  in  writing,  360. 
aetloB 
already  commenced,  not  affected  by  statute,  362. 


before  code  took  effect,  362. 

by  foreign  statute,  361. 

not  affected  by  statute,  862. 
can  be  commenced  only  within  time  prescribed  by  codes,  312. 
commenced  before  codes  took  effect,   362. 
other  than  for  the   recovery   of   real   property,   limitations, 
generally,  336. 

Includes  special  proceeding,  363. 

meaning  of,  In  particular  portion  of  code,  363. 
administration,  time  for,  fixed  by  will,  continuation  of.  1670. 
administrators  or  executors,  actions  by  and  against,  353. 
aliens,  concerning,  364. 
answer  of,  how  pleaded,  458. 


reversal  on,  effect  on  statute,  354. 

time  for  taking.  939. 
assault,  of  action  for,  340. 
aaoeaament 

action  to  recover  stock  sold  for,  341. 

for  local  Improvement,  contest  of,  849. 
ball  bond,  on,  340. 
baMkSy  agalBst 

for  paying  forged,  etc.,  check,  340. 

to  recover  deposit,  348. 
battery,  for,  340. 
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LIMITATIONS  OF  ACTION   (continued), 
burden  of  proving  action  barred,  458. 
check,  forgred  or  raised,  against  bank  for  paying.  S40. 
city,  action  against  for  damagres  by  mob  or  riot,  340. 
claim  and  delivery,  SS8. 


actions  can  be  commenced  only  within  time  prescribed  In, 
312. 

effect  of,  on  existingr  statute,  9. 
commencement  of  action,  360. 
conflict  of  laws,  361. 
constable,  afralnst,  839,  840. 
contest  of 

probate,  1333. 

will,  after  probate,  1827. 
continues  to  run  notwlthstandlngr  the  code,  9. 
contract 


within  state.  337. 
without  state,  339. 
not  founded  upon  instrument  In  writing,  339. 
parol,  339. 
conversion.  338. 
coroner,  against,  339. 
corporation 

action  to  recover  stock  sold  for  delinquent  assessment,  341. 
penalty  or  forfeiture,  359. 
county,  on  claim  against,  rejected  by  supervisors,  342. 
credits,  mutual,  344. 
criminals,  328.  852. 
current  account,  344. 
damages  for  causing  death.  340. 
death 

damages  for  causing.  340. 
of  party 

action  by  or  against  representative.  353,  355. 
effect  of.  353.  355. 
deceased    person,    claim    against    estate    of.      See    tit.    Clalai 

agalaat  Kstate. 
dcmarrer  to 

answer  on  ground  of,  444. 
complaint  on  ground  of,  430. 
deposit,  against  bank  for  348. 
detinue,  action  of,  338. 

directors  of  corporation,  action  against  to  recover  forfeiture 
or  penalty.  359. 
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LIMITATIONS  OF  ACTION   (continued). 
dlMblUtlen 

affectlnsr  operation  of  statute,  328.  352.  1272,  1574.  1805.  1806. 

effect  of  two  or  more,  358. 

Injunction  staylnsr  action,  effect  of,  356. 

must  exist  when  action  accrues,  357. 

statutory  prohibition  of  action,  effect  of,  356. 

vacancy  in  administration,  effect  on,  1501. 
effect  of  statute  of,  812. 

entry  on  land,  within  what  time  to  be  made,  320. 
escape,  of  action  for,  839,  340. 
escheated  estate,   time  within   which   claim  may  be  made  to, 

1272. 
estate  of  decedent,  statute  of  does  not  run  pendlngr  settlement 

of,  1669. 
ezeevtion 

from  Justices'  court,  time  to  issue,  901. 

non-payment  of  money  collected  on,  action  for,  339. 

on  barred  Judgment,  685. 

time  to  issue,  681,  685. 
executors,  35S. 

actions  against,  863. 

sales  by,  limitation  of  actions  to  set  aside,  1573,  1574. 
extension  of  time,  in  g^eneral,  1054. 
false  imprisonment,  340. 
Ave  years,  318,  836. 

foreclosure,  effect  of  suspension  of  decree  by  agrreement,  346. 
forelpi 

corporation,  absence  from  state,  350. 

country,  reciprocity  clause,  361. 

statute,  bar  of,  361. 
forfeiture,  bar,  340. 

against  corporation,  869. 
four  years,  337. 
fraud,  838. 

how  affects,  888,  1572. 
grenerally,  where  not  otherwise  specified,  843. 
gruardian,  recovery  of  property  sold  by,  1806. 
snardlaa'a 

bond,  action  on,  1805. 

sale  of,  order  for,  1790. 
imprisonment,  effect  of,  on,  328,  352. 
in  cases  not  otherwise  specified,  343. 
in  general,  312. 

infant,  concerningr,  328,  352,  1272. 

injunction  staying:  commencement  of  action,  effect  of,  356. 
insanity,  828,  862. 
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LIMITATIONS  OP  ACTION   (continued). 
tnstrament 

in  writing,  337. 
not  in  writing,  889. 


action  on,  336. 

barred  by,  execution  on,  685. 

of  federal  court,  336. 

foreign,  not  an  instrument  in  writing:  executed  out  of  this 
state,  889. 
landlord  and  tenant,  relation  of,  as  affectiner,  826. 
liability  created  by  statute,  338. 
libel,  for,  340. 
liens  on  vessels,  etc.,  813. 
loan  societies,  848. 
lunatics,  328,  362,  1272. 
married  women,  362,  1272. 
mechanics'  lien,  time  of  continuance,   1190. 
mesne  profits,  to  recover,  836. 
mistake,  affects  how,  338. 

mob  or  riot,  for  damagres  by,  agralnst  municipality.  340. 
mortgraere,  726. 

suit  to  redeem,  346,  347,  726. 
mutual  account,  844. 
neffligrence,  causing  death,  840. 
new  promise,  860. 
occupation,  321-328. 
officer 

ag^ainst,  339. 

de  facto,  341. 

for  escape,  action  agralnst,  339-343. 

for  money  collected  on  execution,  action  agrainst,  339. 

for  seizing:  goods  for  taxes,  action  ag:ainst,  841. 

in  relation  to  property  seized,  341. 
official,  against.  339-343. 
one  year,  340. 
open  account,  344. 
patent 

effect  of,  316.     * 

to  land,  316,  317. 

void,  317. 
patentee  of  state,  by,  void  patent,  317. 
penalty,    for,    340. 

against  corporation,  359. 
people,  claim  of,  for  real  property,  315,  318. 
personal  actions,  generally,  335. 

personal  property,  action  for  detaining  or  injuring,  388. 
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LIMITATIONS  OF  ACTION   (conttnued). 
plea  of,  468. 

pleaded,  If  not,  waived,  484. 
pleading  the  statute,  how  done,  458. 
presumption  as  to  possession,  821. 
prisoner,  concerning*  828,  862. 
probate  of  nuncupative  will,  1344. 
proMbttlon 

by  statute,  injunction,  etc.,  866. 
of  action,  effect  of,  866. 
qui  tarn  action,  840. 
real  vroperty 
aetlou 

by  g'rantee  of  state,  816. 
by  state,  816,  817. 

or  defenses  arising:  out  of  title  to,  319. 
other  than  for  recovery  of,  limitations,  grenerally,  335. 
to  redeem  mortgragre,  846,  347. 
adverse  possession,  821,  822. 
landlord  and  tenant,  826. 
under  claim  of  title  not  written,  324,  325. 
ways,  water,  etc.,  821. 
constructive  occupation,  823. 
death,  effect  of,  327. 

descent,  riffht  of  possession  not  affected  by,  327. 
disabilities  excluded  from  time  to  commence  actions,  328. 
eatrjr  on 

action  must  be  commenced  within  one  year  thereafter,  320, 
must  be  made  within  five  years,  320. 
landlord  and  tenant,  826. 
mesne  profits,  326. 


deemed  under  legral  title,  unless  adverse,  321. 
under  written  instrument  or  Judg^ment,  adverse  when,  322, 
328. 
payment,  of  taxes,  826. 


constructive,  823. 

not  under  instrument,  extends  how  far,  824. 

of  part,  whether  possession  of  whole,  822,  828. 

when  presumed,  321. 
prescription,  character  of  possession.     See  tit.  Preserlptfon. 
rlffht  to  possession,  not  affected  by  descent  cast,  327. 
•elalM 

necessary  to  maintainingr  or  defending  action,  318,  819. 

rents,  819. 

within  five  years,  818. 

1819 


INDBX. 
[References  are  to  sections.] 

LIMITATIONS  OF  ACTION 
aelsiM  (continued), 
trespass  on,  388. 
^rluit  constltotes  adverac  pasawton  aader 

claim  of  title  not  in  writing,  825. 
written  Instrument  or  judgment,  328. 
reciprocity  with  foreign  countries,  361. 
redeem,  suit  to,  346. 
redemption 

for,  846. 

time  of,  702. 

when  two  or  more  mortgages,  347. 
relief  not  otherwise  provided  for,  343. 
rents,  what  seizin  necessary  in  action  or  defense  arising  out 

of,  319. 
replevin,  338. 

representatives,  actions  by  and  against,  353. 
retroactive,  statute  Is  not,  362. 
reversal 

of  Judgment,  effect  of,  355. 

on  appeal,  effect,  355. 
revival  of  debt,  360. 
riot,  damages  by.  840. 
savings  banks,  348. 
seduction,  340. 

seizin,  within  five  years,  318,  319. 
sherifT.  against,  339,  340. 
sister  state,  limitation  laws  of,  361. 
six  months,  841. 
slander,  340. 

special  proceeding  included  under  "action,"  363. 
state 

absence  from,  351. 

against,  345. 

by,  for  penalty  or  forfeiture,  340. 

by,  respecting  real  property,  315. 

grantee  of,  316,  317. 

In  name  of,  or  for  benefit  of,  345. 

on  contract  executed  out  of,  339. 

on  contract  executed  within,  837. 

written  Instrument  executed  out  of,  339. 
•tatvte 

action  on,  340. 

liability  created  by,  338. 
statutory  penalty  or  forfeiture,  340. 
stock  sold  for  assessment,  action  to  recover,  341. 
stockholders,  of  corporation,  359. 
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LIMITATIONS  OF  ACTION  (continued), 
summons,  for  issue  and  return  of»  681. 
supervisors,  agrainst,  342. 
tax-collector,  341. 
taxes,  for  seizing  goo6a  for,  341. 
tenant  In  common,  under  disability,  328. 
three  years,  338. 

time  in  actions,  not  relating  to  real  property,  835. 
time  within  which  an  act  Is  to  be  done  may  be  extended,  1054. 
title,  occupation  gives,  316. 
trespass,  388. 
on  land,  for,  388. 
to  personal  property,  for,  338. 
trover,  338. 
trust  companies,  348. 
trusts,  implied,  1972. 
two  years,  839. 

undertaking  in  criminal  action,  on,  340. 
unwritten  obligation,  on,  339. 
vacancy  In  administration,  effect  of,  on,  1601. 
war,  effect  of,  on,  354. 
what  law  governs,  361. 

when  action  is  regarded  as  commenced,  350. 
where  not  otherwise  specified,  843. 
will,  contesting  probate  of,  1327,  1333. 
irrltlaip  executed 

within  this  state,  337. 
without  this  state,   339. 
written  instrument,  action  on,  337. 
I^IS   PBNDBNS 
filing   of,    409. 
as  to  generally,  409. 
in  suit  to  quiet  title,  749. 
generally,   409. 
pavtitloay  In 

as  to  generally,  756. 
plaintiff  to  record  notice  of,  755. 
LITBRARY   CORPORATIOir 

application  for  change  of  name  of,  how  made,  1276. 
LOAN  90CIBTY 

application  for  voluntary  dissolution  of,  1276. 
limitation  of  actions  against,  348. 
LOCATION 

of  road,  right  of  parties  to  enter  and  make,  1242. 
LOS   ANGBLBS   COUNTY 

nun>ber  of  superior  Judges,  66,  67a. 
as  to  new,  67a. 
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LOS  ANGELES  COUNTY 

number  of  superior  Jiidses  (continued), 
salaries  of,   67a. 

when  sTovernor  shall  appoint,  67a. 
when  Judgre   shall  be  elected.   67a. 
LOSS  OR  DESSTRUCrriOlf  OF  PROPBRTT.     See  tit.  Act  4»f  God. 
LOSSES 

by  executor  or  administrator.     See  tit.  EbCfseatom  «a4  Adasln- 


LOST 

or  destroyed  will.     See  tits.  Destroyed  urilli  Probate  of 
or  Destroyed  IVIUs. 


as  to,  1046. 

how  supplied,  1045. 

record,  fllingr  nunc  pro  tunc,  1046a. 

summons,  issuance  of  alias,  408. 

vouchers,  proof  of  payment,  16S1. 

will,  provlngr,  1838. 

writing:,  how  proved,  1865. 

writings,  evidence  as  to,  1937. 
LOT 

mechanics'  lien  on,  1191. 

sewer  connection,  lien  on  for  maklnflr.  1191. 
LOW-WATBR   HARK 

as  boundary,  2077. 
LUNATIC.     See  tit.  Insane  Person. 

escheated  estates,  1272. 

eruardian.    See  tit.  Oaardlnn. 

limitations,  in  reference  to,  328,  852. 

summons,  how  served  on,  411. 

witness,  cannot  be,  1880. 
MAGISTRATE.     See  tits.  Jnstlce  off  the  Peaeef  Jnstlcco'  Covrt. 

contempt  by.  1209. 

courts  open  any  day  to  exercise  power  of,  in  criminal  action. 
134. 
MAIL 

notice  by,  time  for  when  served  by,  1005. 
MAIL  CARRIER 

exempt  from  jury  duty,  200. 
MAINTENANCE.     See  tits.  Infantf  GnarOlana  of  Infants. 

of  children,  sole  trader  liable  for,  1820. 

of  ward,   1757,  1770,  1779. 
MAGISTRATE.     See  tit.  Jnstlees'  Courts. 

contempt   by,   1709. 

courts  always  open   to  exercise  power  of,   in   criminal   case-a. 
134. 
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BIAJORITY 

executors,  acts  of,  valid,  1365. 
may  act,  15. 

service  of  mandamus  upon  of  board,  1096. 
HAIilCIOUS   MISCHIBF 

Justices'  court  has  Jurisdiction  over,  115. 
BlAUrCIOUS  PROSBCUTION 

Joinder  of  actions,  427. 
MANDAMUS 

adverse  party  may  answer  under  oath,  10&9. 
alternative,  1087,  1088. 
or  peremptory,  1087. 

requisites  of,  and  what  to  state,  1087,  1088. 
return  of  answer,  1089. 
will  issue,  if  no  notice,  1088. 


as    to    srenerally,    1089. 
countervailing  by  proof,  1091. 
demurrer  to,  1091. 


if  none  made,  1094. 
if  raises  only  immaterial  Issue,  1094. 
if  raises  only  question  of  law,  1094. 
appeal   in   cases   of,   1110. 

appeals,  code  sections  relatlnir  to  apply  to,  1110. 
applicant  may  demur  to  answer,  or  countervail   It  by  proof, 

1091. 
chambers,  supreme  court  Justice  not  to  grant  at,  165. 
clerk  must  transmit  verdict  to  court  where  motion  is  pend- 

ingTf  and  procedure  on,  1093. 
code  sections  which  apply  to,   1109,  1110. 
costs,   1095. 

and  damages,  execution  may  issue  for,  1095. 
countervailing  by  proof  on,  1091. 
damages,  1090,  1095. 
default,  writ  not  granted  by,  1088. 
definition  of,   1084. 
demmrrer  to 
answer,   1091. 
application,    1091. 
disobedience,   penalty,   1097. 
for   possession    in   condemnation   proceedings.     See   tit.    Bnil- 

nent  Domala. 
generally,   1085-1097. 
healing  of 

as  to  generally,  1093. 
may  be  at  any  time,  1108. 
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MANDAMUS 

heaFlnir  of  (continued). 

what  may   be  inquired  into.  1090. 

where  no  answer,   1094. 
if    an    essential    question    of    fact    is    raised    the    court    may 

order  a  trial  by  jury,  1090. 
If  application  be  without  notiee 

alternative   writ  may  issue,   1088. 

peremptory  writ  to  issue,  when,  1088. 
if  no  answer  made,  etc.,  proceedings,   1094. 
if   the   applicant   succeed   he  may   have   damasres,    costs,   and 

peremptory  mandate,   1095. 
in  what  cases  may  issue,  1086,  1086. 
laane 

any   time,   1108. 

from   what  courts,    1086. 

when  to,  1086. 
judgrment  for  applicant,  proceedinsrs  on,   1095. 
Jury 

directing:  the  assessment  of  damages  by.   1090. 

order  for,  what  to  state,  1090. 

trial,   when,    1090. 
Jurisdiction  of,  61,   1085. 
may  Issue 

and  be  heard  at  any  time.  1108. 

on  affidavit,  1086. 
motion  for  new  trial  on,  where  made,   1092. 
neur  trial  om 

code  sections  relatingr  to,  apply,  1110. 

motion  for,  where  made,  1092. 
no  answer  beingr  made,  or  if  answer  raises  no  material  issues 

of  fact,  the  hearing:  must  be  before  court,   1094. 
notice 

necessary  to  issue  of  peremptory  writ,   1088.  i 

of  application,   1088. 
penalty  for  disobeying:,   1097. 
peremptory 

or  alternative,   1087,  1088. 

requisites  of  and  what  to  state,   1087. 

to  bo  issued  without  delay  on  Judgrment  for  applicant,  109S. 

will  not  issue,  if  no  notice,  1088. 
postponement  in,  1090. 
return 

an  hearing:  may  be  at  any  time,  1108. 

of  answer  of  adver.se  party,  1089. 
service  of  writ 

manner  of,  1096. 

upon  majority  of  board,  effect  of,   1096. 
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MANDAMUS    (continued). 

superior  court  or  judgre  may  issue,  76. 
supreme  eovrt 

Justice  may  not  errant  at  chambers,  165. 
may  issue,  61. 
writ  out  of,   61»   64. 
to  whom  will  issue*  108 i. 
transmission  of  verdict  to  court  where  motion  pending,  trial 

of,  1090-1096. 
verdict  to  be  transmitted  to  court,  1093. 
what  courts  may  issue,  §1,  1085. 
when  and  by  what  court  issued,  1085,  1086. 
writ  of 

alternative  writ  may  issue,   when,  1087. 
must  be  either  alternative  or  peremptory,   1086. 
penalty  for  disobedience  of  writ,   1097. 
peremptory  writ  to  issue,  when,  1088.     * 
service  of,  1096. 

when  and  upon  what  to  issue,  1088. 
MANDATB 

mandamus  may  issue  and  be  heard  at,  1108. 
may  issue  and  be  heard  at,  1108. 
prohibition  may  be  issued  and  heard  at,  1108. 
MAP 

as    evidence,    1936. 
boundaries,  2077. 

rule  for  construction  of  descriptions  of  land  referring:  to,  2077. 
MARINBRS.     See  tit.  Skips  aad  Shlpptnir. 

claim  for  wagres  superior  to  attachment  agr^fnst  vessel,  825. 
HARITIMB  LAW.     See  tit.  SMps  aad  Shlpplaar. 
MARK 

included  in  signature  or  subscription,  17. 
to  be  witnessed  by  two  persons,  17. 
MARRIAGB.      See    tits.    Dlvorcei    Husband   and    Wife)    Married 
Woman* 
abatement,  395. 

administratrix,  effect  on  authority  of,  18tt). 
affinity,  meanlngp  of,  17. 


for,  upon  consideration,  must  be  in  writln^p,  when,  1973. 

upon  consideration  of,  1978. 
breach  of  premise,  private  sittings.  125. 
declarations  of  decedent  relating  to,  1870. 
escheated   estates,    1272. 
executrix  of,  effect,  1352. 
guardian's,  does  not  end  authority,  1761. 
STiiardlanship  terminated  by  marriage  of  ward.  1758,  1802. 
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MARRIAGE  (continued). 

limitations,  affects,  how,  328,  352. 

no  defense  in  action  of  unlawful  detainer.  1164. 

perpetuating  evidence  of,  2082. 

presumption  of  from  cohabitation,  1963. 

ward,  of,  effect  of,  1753,  1802. 
MARRIBD  WOBIAN.    See  tits.  HasbasA  amd  Wtfei  Maniace. 

actions  by  or  against,  when  husband  to  be  Joined,  870. 

administratrix,    1370. 

as  party  to  action,  370. 

as  sole  trader.    See  tit.  Sole  Trm&/tr, 

escheated  estate,  limitation  of  action  to  recover,   1272. 

executrix,  1362. 

injunction  by,  undertaking,  529. 

limitation  of  actions  In  cases  of,  353. 

may  be  executrix  1362. 

may  defend  action  agralnst  herself  and  husband.  371. 

may  sue  or  be  sued  alone,  when,  370. 

party,  as  a,  364,  371. 

sole  trader.  1811-1821. 

unlawful  detainer 
coverture  no  defense,  11(4. 
execution,  enforcement,  1164. 

wife  as  party,  husband  of  to  be  Joined,  when,  370. 

witness  against  husband,  1881. 
MARSH.     See  tit.  Bonndarles. 
MASCULINB 

includes  the  feminine  and  neuter,  17. 
MASTBR    AND    8BRVAKT 

claims  for  wages  preferred  on  assignment,  1204. 

death  of  employer,  wages  a  preferred  claim,  120S. 

relation  of.  disqualifies  referee,  641. 
MATBRIAIi  ALLB26ATION 

definition  of,  463, 

only,  need  be  proved,  1867. 
MATBRIAIi  FACTS.     See  tits.  Answer |  Contylntet;  Plesdinsn. 
MATBRIALMBSN.     See  tit.  Meekanica'  Liens. 

MATERIAL  OBJECTS  PRBSBNTBD  TO  THB  SlBNSlfiS  OTHER 
THAN  'WRITING 

admitted  as  evidence,   1827,   1964. 

view  of  premises,  jury  may  take,  610. 
MATERIAL    VARIANCE.      See    tit.    Vnrlanee    and    BUstakea    la 

PleadlngiK  and  Amendnaents. 
MATTER 

In  avoidance,  controverted.  462. 

redundant,  striking  out,  453. 
MEANDER  LINE.    See  tit.  Description  of  Land. 
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MBCHANICS'  LIBN.     See  tit  I/lens. 

abandonment  of  improyement  or  failure  of  contractor,  effect, 

1200. 
acceptance  of  buildlngr,  1187. 
aetloM 

consolldatingr.  1106. 

for  debt  may  be  concurrently  maintained,  1195. 

may  be  one  for  all,  1195. 

on,  owner  may  deduct  amount  of  judginent  and  costs,  1193. 

on,  payment  withheld,  pendlngr,  1193. 

on,  recovery  by  owner  a^rftlnet  contractor,  1193. 

personal,  rigrht  to  maintain  not  affected  by,  1197. 
avemt 

of  owner,  who  held  to  be,  1188. 

work   done  at  instance  of,   1183. 
altcratloas 

in  building,  1188. 

of  contract,  effect  of,  1184. 
amount  recoverable  on,  1198. 

any  number  of  lienholders  may  Join  in  action,  1196. 
appeals  in,  1190. 

at  expense  of  owner,  what  construed  to  be,  1192. 
attachment,  etc.,  agrainst  materials,  1106. 
attorneys'  fees  on  foreclosure  of,  1106. 


failure  to  file,  effect  of,  1203. 
of  contractor,  1203. 
action  on,  1203. 

effect  of  non-compliance  with  statute,  1203. 
requisites  of,  1208. 
to  be  filed,  1203. 

who  shall  have  risrht  to  recover  on,  1208. 
terms  of,   1203. 
cessation  of  work,  effect  of,  1187. 
city  and  town  lots,  on,  1191. 
elalai  of 

fees  for  recordlngr,  1189. 
requisites  of,  1187. 
time  for  reoordinff,   1187. 
to  be  filed  in  recorder's  office,  1187. 
to  be  recorded  and  fees  of  recorder,  1189. 
claims,  record  of,  index  of,  1189. 
completion  of  contract,  what  deemed  to  be,   1187. 
consolidation  of  actions,  practice  on,  1195. 
conspiracy  of  owner  and  contractor,  effect  of,  1202. 
eomtrmet 

contractor's,  1183. 
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MECHANICS'   L.IBN 
coatraet   (continued). 

price  payal^le  in  Inatalmenta 

as  to  rights  under,   1184. 

contractor's,    1183. 

in  case  of  alteration  of  contract,  1184. 

liens  to  be  paid  in  money  without  diminution,  1184. 

notice,  how  served,   1184. 

no  such  notice  shall  be  invalid  by  reason  of  any  defect 
of  form,  1184. 

payment  before  due,  not  valid  for  what  purposes.  1184. 

withholding  from  contractor  amount,  1184. 

written  notice  of  performance  of  labor,  etc.,  effect,   1184. 
requisites   of,    1183. 
to  be  filed  in  county,   1183. 
when  must   be   written,    1183. 

contractor 

abandonint;  work,  effect  of,  1200. 

bond  of,  inures  to  benefit  of  laborers,  1203. 

lien  for  claims  asrainst,  1193. 

measure   of   recovery   by,    1193. 

to  defend  suits,  1198. 
costs,  on  suit  to  foreclose,  1198,   1196. 
counterclaim  and  set-off,  1184. 
court  to  declare  order  of  liens,  1194. 
duration  of  lien  ninety  days,  1190. 
effect  of  lien,  1186. 

test  as  to  priority  of  land,  1187. 
encumbrances  postponed  to,  118C. 
error  or  mistake  in  statement  of  demand  not  to   invalidate. 

1203a. 
exemption  of  materials,  from  execution  or  attachment,  1196. 
extends  to  entire  contract  price,  when,  1183. 
failure  or  abandonment  by  contractor,  effect  of,   1200. 
false  claims,  forfeiture  of  lien,  1202. 
filing  claim  of  lien,  1187-1190. 
for  connecting:  house  with  sewer,  when,  1191a. 
for  power  supplied  by  team,  etc.,  1183a. 
for  what  work  may  be  had,  1183.  1183a,  1191a. 
forfeiture  of  lien 

as  to  what  constitutes  a,  1202. 

falsely  Includlnfir  material,  etc,  1202. 

if   owner  and   contractor   shall  directly   or  indirectly   con- 
spire, 1202. 
fraudulent  contract  between  owner  and  contractor,  effect  on 

liens  of  others,  1202. 
Srenerally,  1183-1200. 
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MECHANICS'  LIEN   (continued), 
ffradlns  street  or  lot.  Hen  for,  1191. 
hierhways,  improvement  on,  1191. 
Impaired  only  by  written  consent,  1201. 
Imperfections,  trivial,  effect  of,   1187. 
improvement 

held  constructed  at  Instance  of  owner,  1192,  1202. 

notice  of  nonliability  for,  1192. 
improving:  city  lots,  for,  1191. 
incident  of  Jiidgrment,   right  to  recover  reasonable  attorneys' 

fees.     See  «attor»e7*ii  teem,"  this  title. 
Instance  of  ovimer 

Improvements  held  to  be  constructed  at,  1192,   1202. 

what  work  deemed  done  at,   1183. 
Interest  in  land  subject  to,  1186. 
Joinder  of  lienholders  in  action,  1195. 
land  subject  to,   1185. 
lien 

does  not  impair  rigrht  to  proceed  for  recovery  of  debt,  1197. 

of  others  not  to  be  Impaired  by  contractor  or  owner,  1201. 

upon  lot  for  Improving,  1191,  1191a. 

upon  two  or  more  pieces  of  property,  amount  due  from  each 
to  be  designated,  1188. 
lots,  city  lien  for  improving,  1191. 
materlnls 

materials    provided    exempt    from    attachment    or    execu- 
tion, 1191. 

measure   of  recovery   by  contractor,    1193. 

mining  claim.     See  tit.   Minlngr  Claim. 
lien    on,    1183. 

new  trials,  appeals,  1199. 

notlee 

by  owner  to  avoid  liability.   1192. 
of  completion,  1187. 

effect  of  failure  to  record,  1187. 
fee  for  recording,  1187. 
time  for  recording,  1187. 
of  owner,  to  contain  what,  1187. 

that  not  responsible  for  improvements,  1192. 
to  owner  of  labor  done,  1184. 

duty    to    withhold    payment   from    contractor  and    others, 

1184. 
requisites  of,  1184. 
service  of,   1184. 
on  what  structures  may  be  had,  118S. 
order  of  liens  to  be  declared  by  the  court,  1194. 
parties  to  action,  1196. 
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MECHANICS'   LIEN    (continued). 


of  contract  price,  1184. 

remedy  of  mechanics,  laborers,  and  materialmen,   1183. 

withheld  pendingr  action  on  lien,  1198. 
personal  action,  riffht  of  not  Impaired  by,  1197. 
practice,  rules  of,  1198. 
preference  of,  1186. 
prtortty 

of,  court  to  declare,  1194. 

over  other  liens  and  encumbrances,   1186. 
property  subject  to,  1188-1186. 
protection  of  owner,  119S. 
rank  of,  court  to  declare.  1194. 
recorder,  fees  of  on  recording  claim.  1189. 


and  fllinsr,  1187. 

of  claims  of,  1189. 

of,  fees  for,  1189. 
recovery  of  debt,  lien  does  not  impair  right  to   proceed  for. 

1197. 
rules  of  practice,  in  suit,  action  on,  1198. 
sale  of  property,  application  of  proceeds,  1194. 
separate  parcels,  claim  on,  1188. 
service  by  publication,  1191. 
■•▼eml  propcrtle%  oa 

amount  due  from  each  to  be  desigrnated,  1188. 

extent  of,  1188. 
statement  of  demand,  1187. 
subcontractor,  1186. 

all   claims   of   lien   must  be   filed   within   ninety  days   after 
completion  of  building,  1187. 

claim  of  lien,  when  to  be  filed  and  what  to  contain.  11  ST. 

contents  of  notice,  1187. 

failure  to  file,  estoppel,  1187. 

notice  when  filed  must  be  recorded,  1187. 

within  what  time,  1187. 
time  of  continuance  of  lien,  1190. 

upon  lot  for  connecting  house  with  sewer,  when,  1191a. 
upon  property  on  which  labor  has  been  bestowed.  1188,  118!(a. 

1191a. 
waiver  of  claims  by  written  consent,  1201. 
what  interests  in  land  subject  to  lien,  1186. 
where  contractor  fails  to  perform  contract,   1200. 
who  entitled  to,  1188,  1188a,  1191,  1191a. 
written  consent  to  waive  claims,  1201. 
MBMORANDUM.     See     tits.     Ofllelal    Reporter^     Stcaosraphcv** 

1830 


[References  are  to  sections.] 

MEMORANDUM   (continued). 

of  attached  property,  645,  646. 

•f  coeta 

on  appeal,  1084. 

to  be  furnished,   1088. 

use  of  to  refresh  memory  of  witness,   2047. 
MBMORY 

refreshing-  from  notes,  etc..  2047. 
<<BnBNTALLY  IHrCOMPETIGNT.'* 

who  is,  1767. 
MBRGBR 

of  civil  and  criminal  remedies,  none,  82. 

of  oral  negotiations  in  written  Instruments,  1856. 

MBSNB  PROFITS 

limitation  of  action  to  recover,  836. 

MBTBS  AND  BOUNDS 

description  of  property  by,  455. 
MILITARY   OFFICBR 

exempt  from  Jury  duty,  200. 
MINBR 

what  property  exempt,  690. 
MINEIS  AND  MINING.     See  tit.  Mlalair  Claim. 
action  to  recover,  survey  of  tunnels,  shafts,  and  drifts,  742. 
eminent  domain,  1288. 
estate  of  decedeat 

order  for  sale  of,  1680. 

copy  of  to  be  recorded,  1580. 
how  obtained,  1580. 
to  show  cause,  1680. 
hearing  on,  1680. 
service  of,  1680. 
local  rules  governing  actions,  748. 
exemption  of  property  of  miner,  690. 
mechanics'   Hen  on,   1188. 

mining  customs,  proof  of  in  actions  concerning.  748. 
•mmiiaTy   sale   of 

Interest.      See    tit    Sale   aad   CoBveyanee     of    Property     of 

Deeedenta. 
mines  belonging  to  decedent,  1529-1538. 


liability  for  Injury  done  by,  743. 
of  order  for  what  to  contain,  and  how  served,  743. 
use  of  public  land  for  mining,  effect  on  certificate,  1925. 
MINERAL   LANDS 

estate  of  decedent.     See  tit.  Mine*  aad  Mlalng. 
patent  of  date  of  location  is  prima  facie  evidence,  1927. 
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MINING  CLAIMS.     See  tit.  Miaeii  aad  Mlnlas. 

action  concerning:  to  be  groverned  by  local   rules.  748. 
customs,  etc.,  evidence  of,  748. 

proof  of  customs  and  usages  in  actions  affertins.  748. 
probate  sale  of,  1529. 
MINISTBR 

affidavit,  may  take  In  foreign  country,  2014. 
exempt  from  jury  duty,  200. 
MINI9TBRIAL  OFFICBRS.     See  UL  CMprta  of  Jnatlces, 

terlal  ofieera. 
MINOR.     See  tits.  Gaardian  of  MInorsi  lafaats. 

cannot  serve  as  adm^lnlstrator,  but  his  guardian  may.  1368. 
heirs.     See  tit.  BUiior  Heirs. 
limitations,   effect   on.   328,  353. 

may  remain  in  decedent's  bouse.     See  tit.  Pro^-inlon   for  Sap- 
port  of  Family. 
mortgagres  and  leases   of  real   estate   of.      See  tit.    MorffniipM 
aad  lieasea  of  Real  iSstate  of  Deeedenf,  etc. 
MINYJTBS 

of  proceeding's  in  Justices'  court,  93. 
MISGARRIAGB 

or  debt   or  default  of  another,   promise   to  answer   for  Tnus>t 
be  In  writlngr,  1978. 
MISCONDUCT 

of  Jury,  new  trial  for,  657. 
MISDBMBANOR 

failure  of  public  administrator  to  account,  is  a.  174  4. 
jurisdiction  of  Justices  of  the  peace,  115. 
number  of  trial  Jury,  194. 
MI8DB2SCRIPTION.     See  tit.  Misnomer. 
MISJOINDBR.     See  tits.  Complaint 9  Partlesi  Pleadinir. 

of  parties.     See  tit.  Joiader  of  Parties. 
MISSING  PBRSON8.     See  tits.  Bstatesj  Trvstees. 
estates  of 

as  to   generally,  1822. 
bonds  to  be  griven  by  trustees,  1822a. 
powers  and   duties   of  trustees.   1822b. 
Who  to  be  preferred  In  appointing:  trustees,  1822. 
MI8TAKB.     See  tit.  Errors,  Defects,  ete. 

as    grround    for    relief    from    default    Judgment    In     jtistice:?' 

court,  859. 
and    error   in    statement   of  demand   not   to    invalidate    claim 

to  mechanics'  Hen,  1203a. 
in  pleading.     See  tit.  Varianee  aad  Mlatakea  la  Pieadtosa  and 
Amendments. 
amendment  correctlngr.  473. 
how  provided  for,  469. 
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MISTAKE    (continued). 

limitation  of  action,  how  affected  by,  3S8,  157S. 
parol  evidence  to  show.  In  writlngr.  1866. 
relief  froat 

as   to  generally,   473,   1856.  *^ 

judflrment  on  ground  of,  473. 
MOB 

damagres   by,  action    for,    84^. 
MODES    OF    TAKING    TESTIMONY    OF    WITNBSSBS.      See    tits. 
Evidence  I  IVltaesaes. 
affidavit.     See  tit.  Afldavit. 
deposition.     See  tit.  Depesttlaa. 
in  what  manner  taken,  2002. 
by  affidavit,  2002. 
by  deposition,  2002. 
by  oral  examination,  2002. 
oral  examination.     See  tit.  Bxamlnatloa  of  IVltaeiiaes. 
MODIFICATION 

award  of,  1288. 
MONEY 

specified  kind  of,  in  Judgrments,  667. 
MONEYS  PAID   INTO  COURT 
disposition  of,  2104. 

irregrularly  deposited  with  treasurer,  2104. 
MONTH 

means  calendar  month,  17. 
MONUMENT.     See  tits.  BouMdartes;  Evldeaee. 
as   evidence,    1870. 
as  landmark,  1870. 
boundaries,  monuments  as,  2077. 
MORTGAGE.     See  tit.  Foreeioaare  of  Mortsase. 
adverse  possession,  346. 
appeal  lies  from  Interlocutory  judirnient  in  action  to  redeem, 

968. 
chattel,  foreclosure,  bond   on   appeal,  943. 
conveyance,  mortgrasre  not  deemed  to  be,  no  matter  what   its 

terms,  774. 
deeedenta 

agrainst  estates  of.     See  tit.  Clalaia  against  Batates. 
effect  of  failure  to  present,  1600. 
need  not  be  presented,  1600. 
order  of  payment,  1643,  1644. 
encumbered  land,  sale  of,  1569,  1570. 
estates  of,  1577,  1578. 
foreclosure  of.    See  tit.  Farecloaiire. 
generally,   726-728. 

interlocutory  juderment  in  action  to  redeem,  time  for  appeal, 
939. 
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MORTaAQB   (continued). 

limitation  of  action  to  redeem,  846. 

when  two  or  more  mortgages,  847. 
not  deemed  a  conveyance,  no  matter  what  its  terms,  744. 
possession  under,  7#i. 
priority  of  mechanics'  lien,  118C. 
purchase  money  In  partition,  mortgragre  for,  777. 
redemption.     See  tit.  Redempttoa. 

limitation  of  action  for,  847. 
satisfaction  of  record,  676a. 
form  of,  675a. 
MORTGAGBS  AND  I^BASBS  OF  RSAL  BSTATB  OF  DBCEDeNT. 
BTC. 
as  to,  generally,   1577. 

lease,  proceeding's  to.    Bee  "proceedlmffs  to  leaae,**  this  title. 
proceedlSKs  to  lease 
appraisers,  1679. 
as  to,   1679. 

conditions  of  lease,  1579. 
effect  of  lease,  1679. 
errors  and  omissions,  1679. 
hearing,  1579. 
minimum  rental,  1679. 
order  of  court  to  show  cause,  1579. 
petition,  1679. 

requirements  of,  1579. 
service  of  order,  1679. 
witnesses,   1579. 
proceedings  to  obtala  order 
as  to,  1678. 

duty  of  executor,  1678. 
effect  of  notes  and  mortgages,  1678. 
how  unsatisfied  indebtness  paid,  1678. 
Jurisdiction  of  court,  1578. 

when  proceeds  are  insufficient  to  satisfy  mortgaRe.  1578. 
effect  of  order,  1678. 
hearing,  1578. 

order  of  court  directing  loan,  1578. 
testimony  of  witnesses,  1678. 
order  of  court  for  hearing,  1678. 
petition  must  show  what.     See  '^hat  petltloa  mmmt  aMmm," 

this   title. 
■ervlee 

of  order,  1578. 
what  petition   must  show,    1678. 
amount,  1578. 
charges,  1578. 
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MORTGAGES  AND  LEASBS  OF  REAL,  ESTATE,  ETC. 
proceedlnsa  to  obtain  order 

what  pctttloa  ataat  ataow  (continued). 
.  name  of  legatees,  1678. 
statement  of  debts,  157S. 
MOTHBR.    See  tit.  Parent  aad  Child. 
administration  by,  1866. 
death  of  child,  may  sue  for,  when,  376. 
eruardianship  by,  1761. 
injury  to  child,  may  sue  for,  876. 
seduction,  may  sue  for,  876. 
MOTION.     See  tit.  Orders. 
affidavits  may  be  used,  on,  1006,  2009. 
attachment,  to  dischargre,  666,  667. 
definition,   1008. 

for  dissolution  of  injunction.     See  tit.  Injanction* 
for  new  trial.     See  tit.  New  Trial. 
generally,  1008-1007. 

informality,  refused  for,  second  application,  182. 
injunction,  to  vacate  or  modify,  582. 
Judgment,  to  vacate,  668. 
must  be  made  where,  1004. 
notice  of 

at  what  time  to  be  given,  1006. 

generally,  1006. 

service,  etc.,  1010-1021. 

time  for,  when  served  by  mall,  1005. 

time  to  be  given,  1005. 

when  to  be  given,   1006. 
postpone  trial,  to,  for  absence  of  witness,  etc.,  595. 
reference  ordered  on,  in  what  cases,  639. 
repeating  motion  prohibited,  182,   183. 
res  adjudicata.     See  tit.  Res  Adjndicata. 
special  proceedings,  in,   1064. 
transfer 

of  motion  to  show  cause,  1006. 

to  another  Judge,  1006. 
what  it  is,  1003. 
where  made,  1004. 

hvi/tipijICity  of  suits 

injunction  to  prevent,  626. 
MUNICIPAL   CORPORATION 
actlona 
ngnlnat 

to  contest  local  assessment,  limitation,  349. 
to  recover  for  damages  by  mob  or  riot,  limitation,  840, 
venue  in,  894. 
by,  transfer  to  another  dounty,  894. 

1835 


INDBX. 

[References  are  to  eectlonB.] 

MUNICIPAL  CORPORATION   (continuea). 
■dJaatlBK  indeMedaeaey  ete^  of 

answer  to  petition  for,   1822€l. 

demurrer  to  petition  for,  182 2d. 

how  amount  determined,   1822e,  1822f. 

provisions  as  to  Judgment,  182 2f. 
Judgment   in,  provisions  as   to,   1822f. 
petition    for,    1822c. 

demurrer  to,   1822d. 
rules  of  pleading  and  practice  in,  1822d. 
who  may  answer  or  demur,  1822d. 
bond  need  not  be  given  In  action,  529,  1058. 
condemnation  of  lands  of.     See  tit.  Bhntaettt  D^atalm. 

as  to  generally,  1240. 
cutting  or  injuring  trees  in,  damages  for,  788. 
injunction  by,  undertaking  not  required,  629,  1058. 
limitation  of  action 

to  contest  local  assessment,  349. 
to  recover  for  damages  done  by  mob  or  riot,  340. 
mechanics'  Hen  on  city  lots,  1191. 
mob  or  riot,  action  for-damages  by,  limitation,  340. 
ordinance  of,  how  pleaded  in  police  court,  929. 
partition 

of  property  Included  In  site  of,  763. 
proceedings  affecting  streets  of,  763. 
right   of  to  take  property  for  streets,   not  affected    by  code, 

1263. 
riot  or  mob,  action  to  recover  for  damages  done  by,   limita- 
tion, 340. 
service   of  summons   on,    411. 
trees,  cutting,  etc.,  in,  damages  for,  733. 

undertaking  In  Injunction,  not  required  to  give,  529,   105S. 
venue  in  actions  against,  394. 
MUNICIPAL.  COURT  OF  APPBALS 

transfer  of  actions,  books,  and  papers  to  the  superior  court.  T? 
MUNICIPAL   CRIMINAL  COURT 

transfer  of  actions,  books,  and  papers  to  the  superior  court  Tl 
MUNICIPAL  BLBCTIONS.     See  tit.  Contestinir  Electlomn. 
MUTUAL  MISTAKB.     See  tit.  Brror%  B«feet«,  «te. 
NAMES.     See  tit.  Chanfre  of  Name. 

annual    return    of   changes    of,    to    be   made    to    secretary  «f 

state,    1279. 
banking  corporation  not  to  use  name  of  friendly  society,  I27(. 
change  of 
as  to  generally,  1276,  1278. 
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NAMBS 

ehanse  off    (continued). 
applleatloB  ffor 

hearing-  of,  1278. 
how   made,    1276. 
what  to  contain,  1278. 
who  maV  make,   1276. 
corporate,  petition  for,  1276. 

county  clerk  to  make  returns  of  to  secretary  of  state,  1279. 
county  court's  jurisdiction,  1276. 
minors,  who  may  apply  for,  1276. 
objections  to,  1278. 
petition  for 
as  to,  1276. 
hear  in  er  of,    1277. 
posting-  of,   1277. 
publication  of,   1277. 
service  of,  1277. 
proceedings  on,   1276. 
proof  of  publication  of  petition,  1277. 
complaint  must  contain,  what,  426. 
corporate,  change  of,  1276. 
flctltlovs 

may  be  used,  474. 
suing  party  by,  474. 

true,   must  be  inserted  when   discovered,   474. 
jurisdiction  to  change,  1276. 

presumption  as  to  Identity  of  person  from  identity  of.  1968. 
publication  of  ohang-o  of,  1279. 
summons  to  contain,  407. 
verdict,  each  juror's  must  be  entered,  628. 
NATIONAIi   GUARD 

members  of,  exempt  from  jury  duty,  200. 
NATURALIZATION 

superior  courts  have  power  of,  76.  i 

NAVIGABLB   WATERS 

as  boundaries,  2077. 
NBCBSSARY  PARTY.     See  tit.  Parties. 
NB  BXBAT 

abolished,  478. 
NBGLBCT 

by  executor  or  administrator.     See  tit.  Bxeeator  or  Adminis- 
trator. 
injury  or  death,  action  for,  876,  877. 
NBGIjIGBNCB 

causing  death,  action  for,  376,  377. 
damagee  for  death,  377. 
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NEGLIGBNCE    (continued). 

excusable,   as   ground   tor   relief   from    default     In    justices' 
court,  869. 

limitation  of  action  for  damaeres  for  death  caused  by,  840. 

n on -expert.    See  tit.  OplaloB  Bvldence. 

relief  from  Judgrment  on  ground  of  excusable,  473. 
NBGOTIABIiBS  INSTRUMBNT.     See  tits.  BUls  aad  Notcai  Preai- 
iumory  Notes. 

dishonor,  notice  of,  1866. 

indorsement,  presumption  as  to  time  of  making,  1963. 

joinder  of  parties  In  suits  respectlnir>  383. 

notice  of  protest.  Imports  what,  1865. 

presmaptloB 

as  to  time  and  place  of  Indorsement,  1963. 
of  consideration,  1963. 

set-off,    400. 

several  actionli  on,  costs  and  disbursements,  1023. 

transfer  of,  not  to  affect  set-off,  368. 
NBUTBR 

included  in  masculine  erender,  17. 
NBW  MATTBR 


in,  deemed  controverted,  462. 

may  contain,  437. 
in  answer,  deemed  denied,  462. 
HETSV  PROMISB 

effect  on  limitation,  360. 
limitation,   effect   on,   360. 

NBW  8URBTIBS.     See  tits.  S«retle«|  IJadertakbiK. 

on    bond    of   administrator.      See    tit.    0«tlMi   asd     Bo«da    of 
Bxecatorsy  etc 
NBW  TRIAL.    See  tit.  New  Trials  and  Appeals. 

accident  or  surprise,  for.  657. 
affidavit,  on  motion,  669. 
aerainst  law,  verdict,  657. 


as  to,  53. 

effect  of  order  for,  53. 
from  order  grrantlnsr  or  refuslnir,  939,  962. 
application  for,  ifvhea 
may  be  made  oa 

bill  of  exceptions,  668. 
minutes  of  court,   668. 
must  be  made  on  affidavit,  668. 
argument  of  motion,  660. 

bill  of  exceptions  on  motion  for,  may  be  used  on  appeal,  960. 
by  order  of  court,  662. 

chambers,  motion  may  be  tieard  at,  166,  668  )&. 
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NBW  TRIAL,  (continued), 
chance,  jury  resorting  to»  for,  €67. 
costs  of  appeal,  1027. 
court  may  order,  without  application  of  parties,  when,  662. 


excessive,  657. 

insufficient,   667. 
definition  of,  656. 
dimnmmrd  of 

evidence,  for,  662. 

instructions,  for,  662. 
distribution  of  decedent's  estate,  1664. 
eminent  domain,  1257. 

costs  on,  1254. 
error  in  law,  for,  657. 


for  disrefl;ardinff»  662. 

for  insufficient,  657. 

for  newly  discovered,  657. 
excepted,  adverse  party  deemed  to  have,  647. 
excessive  damagres,  657. 

forcible  entry,  provisions  relating  to  apply,  1178. 
srovBds  for 

as  to  generally,  657,  662. 

accident  or  surprise,  657. 

errors  in  law  occurrinsr  at  the  trial,  657. 

excessive  damasres,  657. 

insufficiency  of  the  evidence,  657. 

Irregularity  in  proceedingrs  of  the  court,  657. 

misconduct  of  jury,  657. 

newly  discovered  evidence,  667. 
liearimff  of  nsotloB 
•  practice  on,   660. 

reference  to  report  of  reporter  or  transcript  thereof,  660. 

reference  to  the  evidence,  orders,  and  pleadings,  660. 

time  for,  660. 
heirship,  provisions  apply  in  proceedings  to  determine,  1664. 
in  actions  on  mechanics'  liens,  1199. 

in  disbarment  proceedings.     See  tit.  DlsbarMeBt  Proecetftasn. 
In  partition.    See  tit.  Partltfon. 
InstrvctloBs 

for  disreffardinff,  662. 

for  misconception  of,  662. 
irregrularities  in  proceeding,  657. 
jury,  for  misconduct  of,  657. 


motion  for,  where  made,  1092. 
new  trials  in,  1109. 
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NEW  TRIAL,  (continued). 

mechanics'  Hens,  In  cases  Inyoivlnff,  1199. 
minutes  of  court,  motion  on,  669. 
misconduct  of  Jury,  for,  657. 

how  may  be  proved,  667. 
motion  for 

court  always  open  for»  73. 
court  may  grrant,  of  its  own,  661. 
hearing:,  660. 

in  mandamus,   where  made,  1092. 
mandamus,  in,  1092. 

notice  of,  see  <<notlce  of  motion  for^**  this  title, 
of  court's  own  motion,  erranted.  when,  662. 
papers  required,  668. 
prohibition   in,   1108. 
to  be  based  on  what  papers,  668. 
to  be  heard  at  time  specified  or  dismlssad,  660. 
when  denied  for  defective  notice  of  intention,  669. 
notice 

of  Intention 

defective,  motion  denied,  669. 
service  on  adverse  party,  669. 
time  for  filing,  669. 
what  to  contain,   669. 
of  ntotlon  for 

as  to  irenerally,  669. 
upon  whom  served,  669. 
waiver  of,   669. 
what  to  contain,  669. 
withdrawal  of,  669. 
inrhen  motion  Is  to  be  made  on 
errors  of  law,   669. 
insufficiency  of  evidence,  669. 
minutes  of  court,  669. 
on  what  papers  moved  for,  668» 
order 

for.  effect  of,  660. 
of,  review  of  on  appeal,  662. 
passion  or  pireiudlce^  for,  662. 
probate  orders  and  decrees,  provisions  relatlns  to  new  trials 

apply,  1714.  1717. 
procedure 

ivhen  motion  la  to  be  made  on 
affidavits,  669. 
bill  of  exceptions,  659. 
iirbere   motion 

is  made  on  statement  of  case,  669. 
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NEW  TRIAL 
proe«dnre 

where  ■aotlon    (continued). 
OB  ground  of 

errors  of  law,  659. 
insufficiency  of  evidence,  659. 
prohibition,  new  trial  in,  1110,  ' 
review*  new  trial  in,  1109. 
etatememt 

on  motion,  659. 

settled  after  motion  for,  may  be  used  on  appeal,  950. 
terms,  order  for. on,  657,  660. 
Terdlet 

chance,  657. 

prevention  of,  new  trial  in  case  of,  616. 
when  may  be  irranted,  657. 
when  verdict  prevented,  616. 
writs,  what  code  sections  apply  to,  1110. 
NBW  TRIALS  AND  APPBALS.     See  tit.  New  Trial. 
as  to,  1714. 

in  will  contest,  order  denying:  new  tri|il  appealable,  1714. 
NEWLY  DISCOYSRIBD  BVIDBNCS 

new  trial  for,  657. 
NESWSPAPBR.    See  tit.  Pvblleatlon. 
proof  of  publication  of  summons,  415. 
publication  in,  how  proved,  2010. 
NKXT  OF  KIN 

notice    to    be   criven    to    before    order    for    sale    of    estate    of 
ward,  1782. 
NOMINATING   GUARDIAN.     See    tits.   Kxeeutore  aad   Admlnla- 

tratomy  Guardian  of  Mlaerii* 
NONJOINDBR.     See  tits.  Joinder  of  Causes  of  Action^  Parties. 
NONJOINDEIR   OP    PARTIB9.      See     tits.     Joinder     of     Parties | 

Parties. 
NON-JUDICIAIi  DAYS.     See  tit.   Holidays. 

as  to  generally,   134. 
•NON-RBSIDBNT 

administrator,  as,  1369. 

aerent  for,  in  distribution,  1691-1695. 

attachment  agrainst,   537. 

contempt,  of,  1015. 

corporation,  security  for  costs,  1036,  1087. 

costs,  security  for  by,  1036. 

default  Judgment  aflrainst,  585. 

distribution 

of  eetate  of,  1667. 

to  treasurer  where  distribiitee  is  a,  1703^. 
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NON-RESIDENT   (continued). 
estate  of 

distribution  of,  1667. 

Jurisdiction  of  probate  court  over,  1296. 
STuardlans.  '  See  tit.  Gvardlaaa. 

as  to,    1798-1799. 
limitation  of  time  In  which  to  claim  escheated  estate  by,  1272. 
partition  affecting:.     See  tit.  Partltloa. 

as  to,  757,  762,  788.  789. 
place  of  trial  of  action  agralnst,  896. 
pleadings  of,  to  be  verified  by  whom,  446. 

publication  of  summons  agralnst.     See  tits.   SvmaiaBay  PvkU- 
eatloB. 

as  to  grenerally,  412,  418,  767. 
security  for  costs  by,  1036. 
service  on,  manner  of,  1016. 
subpoena  for,  manner  of  service  of,  1015. 
wards.    See  tit.  Ovardlaiu. 

as  to,  1798-1799. 
NONSUIT 

consent  of  party,  on,  J»81. 

dismissal  at  Instance  of  court.    See  tit.  DtosslsMd. 

grenerally,  681. 

granted,  when,  581. 

grounds  for,  681. 

intervention,  effect  on,  581. 

Judgment  on,  not  on  merits,  581. 

merits,  in  what  cases  Judgments  to  be  on,  682. 

oa  failure 

of  party  to  appear,  581. 

to  prove  case  for  Jury,  681. 
on  plaintiff  abandoning  action,  681. 
provisional  remedy,  effect  on,  581. 
specify  grounds  of  motion  for,  defendant  must,  681. 
terms,  offering,  681. 
when  may  be  entered,  581. 
NOTARY  PUBLIC 
allldavlt 

in  another  state,  may  take,  2013. 

may  take,  2012. 
deposition,  may  take,  2031. 
oaths,  etc.,  may  administer,  2098. 
seals,  records,  and  furniture  exempt,  690. 
NOTE.     See  tits.  BUls  and  Notes f  ProMloamry  Nmt^m, 
NOTICE 

adverse  party,  to,  to  produce  writing.     See  tit.  Nottoe  to 
dvee. 
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NOTICB   (continued). 

appeal,  of.    See  tit.  Appeals  la  CItII  Aetloaa. 

as  to,  940. 

to  superior  court,  974. 
appearance  dispenses  with  proof  of,  1806. 
«ttaehe4 

property,  of  sale  of,  648,  660. 

vessel,  of  sale  of,  824. 
attoraey 

of  change  of,  286. 

of  death  or  removal  of,  286. 

of  substitution  of,  286. 
bill  of  exceptions.     See  tit.  JBlll  of  Bxcepttoaa. 

in  settliner,  660. 
by  administrator  of  final  settlement,  16S4. 
calendar,  on  restoring  case  to,  698. 
constructive,  lis  pendens  is,  409. 
construed  how.  1864. 

contempt  proceedings,  to  show  cause  in,  1212. 
contribution,  of  claim  for,  709. 
corporation.    See  tit.  Coryovatlon. 

dissolution  of,  notice  of,  heariner  on,  1283. 
dttmth, 

griven  of  to  public  administrator,  1728. 

or  removal  of  attorney,  286. 
decedent's 

creditors,  to.     See  tit.  Clalaui  asaiast  Bstate. 
as  to.  1490. 

estate,  of  postponement  of  sale  of,  1668. 

real  property,  of  sale  of,  1647,  1649. 
defective  title,  papers  in  case  with,  valid,  when,  1046. 
distribution,  of  proceedinsrs  on.  1664. 

exeevtloB  sale,  of 

as  to,  692. 

liability  for  defacing  or  taking  down,  693. 

selling  without,  693. 
form  of,  1010. 

heading^  to  paper,  defective,  1046. 
hearing,  of,  694. 

In  Justice  court,  860. 
imprisonment,  on  application  for  discharge  from,  1144. 
In  claim,  and  delivery,  when  and  where  to  be  filed,  620. 
In  mechanics'  lien.     See  tit.  Meehamiea'  lAen, 
injunction,  of  motion  to  dissolve.  632. 
Judicial.    See  tit.  Jndlelal  Notice. 

taken  of  what  facts,  1876. 
letters  of  administration,  of  application  for,  1872. 
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NOTICE   (continued). 

lienholders,  to  In  partition  to  appear  before  referee.  762. 
He  pendens.     See  tit.  LIm  Pendens. 
mail,  service  by,  time  for,  1005. 
mandamus,  of  application  for,  108S. . 
mechanics'  lien.     See  tit.  Mechanics*  IJen. 

to  owner  of  work  done,  1184. 
motions  and  orders,  of,  1003-1007. 

must    be    given    to    defendant,    after    appearance,    of   all    pro- 
ceedings,  1014. 
need  not  be  given  to  defendant,  where  he  fails  to  appear,  of 

proceedings,  1014. 
negotiable  instrument.     See  tits.  Bills  and  Bfotew;  NeKOtlaUe 
Insirnmentni  Promissory  Notes. 

of  dishonor,,  of ,  construction  of,  1865. 
new  trial.     See  tit.  Ne^^  Trial. 

of  intention  to  move  for,  65>. 
non-resident  guardian.     See  tit.  Gnardtan. 

of  removal  of  property  by,  1798. 
non-residents,  to,  upon  whom  to  be  served,  1015. 
of  appeal.     See  tit.  Appeal  tm  ClTfl  A^ftlona. 
of  change  of  attorneys,  286. 
of  claim  against  estate  of  decedent.     See  tit.  Clalma  airalnst 

Batatc. 
of  hearing.     See  tit.  Procedure  In  Civil  Action. 

on  petition   to  establish   heirs,   1724. 

on  petition  to  set  aside  exempt  property,  1465a. 
how   served  and   when,   1465a. 
of   Intention  to  move  for  vacation   of  Judgment,   when   given 

and   what  to   contain,    1668a. 
of  new  trial.     See  tit.  Tfc^r  Trial. 
of  pendency  of  action.     See  tit.  Urn  Pendens. 
of  time  of  hearing  of  petition  to  establish  heirs.  1724. 
of  trial.     See  tit.s.  Procednre  In  Civil  Actions^  Trial. 
orders  made  without,  vacated  and  modified  how,  937. 
partition,  sale  in,  of.  755. 

perpetuating  testimony,  of  proceedings  to,   2084. 
prisoner,  of  application  for  discharge,  1145.  • 

probate,  of  petition  for,  1803. 
recorded  probate  decree  or  order  as,  1706. 
redemption  from  execution,  of,  708. 
requisites  of,  1010. 
served  how,  1010,  1011. 
service 

as  to  generally,   1010-1017. 

how  made,  1010,  1011. 

mail,  by,  1012. 
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NOTICE3 

service   (continued). 

non-resident,  on,    1015. 

of,  time  for,  1005. 

time  for  extension  of,  1054. 
8oIe  trader.     See  tit.  S«ie  Trader. 

of  application  to  become,  1812. 
■peelal,  of  admlBlatratlon  voroeeedlaar*  by  vuardlaa 

demand  of  by  relatives,  1761. 

served   how,   1761. 
surety,  to  of  entry  of  Judg^ment  agralnst.  1055. 
tenant  holding:  over,  to,  and  how  to  be  served,  1161,  1162. 
title  to,  want  of,  effect,  1046. 
to  heirs,  special 

how  griven,  1380. 

request  for,  what  to  contain,  1380. 
to  proceed.     See  tit.  Notice  to  Proceed. 
to  show  cause.     See  tits.  Notice  to  Show  Cnase;  Procedure  In 

CiTlI  Actions. 
to  take  deposition.     See  tit.  Deposition. 

dispensed  with   where   witness   resides   out   of   state,    when, 
2029. 
to  unknown  owners.     See  tit.  Notice  to  Unknown  Owners, 
trial  of 

as  to  srenerally,  594. 

when  cause  transferred  to  another  Justices'  court,  836. 
writ  of  review,  of  application  for,  1069. 
written,  must  be,  1010. 
NOTICES  OF  APPEAL.     See  tit.  Appeals  In  Civil  ActionM. 

NOTIC6    OF    HEARING.      See    tits.    Notice;    Procedure    In    Civil 
Actions, 
in  Justices'  court 

form  of  notice,  850, 
necessity  for,   850. 
service  of  notice,  850. 
NOTICE  OF  MOTION.     See  tits.  Motion;  Notice. 
NOTICE   OF   MOTION   FOR  NEW  TRIAL.      St>c   tit.s.    TievF  Trial | 

Notice. 
NOTICE  OF  PENDENCY  OF  ACTION.    See  tit.  Lis  Pendens. 
in  action  to  quiet  title,  750. 
when  to  be  filed  and  contents  of,  750. 
NOTICE  OF  SETTLEMENT.     See  tits.  New  Trial;  Notice. 
NOTICE  OF  TRIAL.     See  tits.   Notice;  Procedure  In  Civil   Ac- 
tions; Trial. 
NOTICE  TO  PRODUCE 

disobedience  of,  secondary  evidence  admissible,  1938. 
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NOTICE  TO  PRODUCE    (continued). 
refosal  to  produce  books  and  papers 
exclusion  of  evidence  for,  1000. 
presumption  on,  1000. 
when  unnecessary,  1938. 
NOTICE  TO  SHOW  CAUSE.     See  tit.  Proeedare  In  Civil  Aettoam. 
in  contempt  proceeding's,  1212. 

NOTICE  TO  UNKNOWN  OWNERS 

how  served  in  action  to  quiet  title,  750. 
affidavit  of  service  and  contents  of,  750. 

NOTICES  AND  PAPERS 

fllingr  and  service  of,  1010. 
how  serred 
as  to,  1010. 
on  attorney,  1010. 
notice  after  appearance,  1014.  . 

service 

by  mail,  when,  1012.  , 

how  made,  1018.  | 

by  telegrraph,  1017. 
of  notice  on  non-resident,  1015. 

provisions  for  service  to  not  apply  in  contempt  proceed- 
ings, when,  1016. 
where  party  has  an   attorney,  service  may   be   made  on 
him,  1015. 
when  made,  1012.  \ 

when  and  how  served,  1011.  i 

upon  a  party,  1011. 
upon  attorney,  1011. 
NUISANCE 

abatement  of,  781. 

action  for,  may  be  instituted  by  whom,  731. 

civil  action  may  be  brought  In  name  of  the  people.  731. 

continuing,  781. 

definition  of,  731. 

enjolningr.  731. 

generally,  731. 

Jurisdiction  In 

of  district  court,  76,  731. 
of  supreme  court,  52. 
private,  731. 
public,  731. 
who  may  sue,  781. 
NUMBER 

of  witnesses  to  prove  fact 
one  sufficient,  1844. 
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NUMBER 

of  'wltneMM*  to  prove  fact 
ome  svfleleBt   (continued). 
esEeeptioB  to  role 

In  perjury,  1844. 
In   treason,   1844. 
singular  or  plural  words  in  code,  17. 
NVBIBBRS 

may  be  expressed  by  numerals,  186. 
NUMBRAIjS 

may  be  used  to  express  numbers,  186. 
NUNC  PRO  TUNG 

fllinsr  of  papers  destroyed  by  flre  or  other  calamity,  1046a. 
NUNCUPATIVB  WILIi.    See  tit.  Wills. 

as  to  generally,  1844-1346. 
OATHS  AND  AFFIRMATIONS.    See  tit.  Oaths  aad  Bonds  of  Bx. 
•entors  aad  Adninlstrators. 


by  whom,  128,  177,  2098. 

how,  2094. 
administrator,  of,  1286,  1887. 
mmrmmtUm 

equivalent  to  oath,  2097. 

form  of.  2097. 

in  place  of,  2097. 
appraiser,  of,  1445,  1449. 

arbitrators  and  administrators,  of,  1286.  1887. 
attoraejTy  of 

on  admission  to  practice,  278. 

when  actingr  as  judgre  pro  tempore,  72. 
commissioner  or  elisor,  of,  to  sell  property,  726. 
corporation's,  how  may  be  taken,  1348. 
deputy  Justices'  clerk,  authority  of  to  administer,  86. 
executor  or  administrator,  of,  1387. 
form  of,  2094-2096. 
include  declaration,  17. 

Judicial  and  certain  officers  authorized  to  administer,  2093. 
Juror,  of,  604. 
Justices'  clerk,  of,  86. 
of  commissioner  appointed  to  sell  In  mortgraffe  foreclosure, 

729. 
of  g'uardian  to  render  account,  1764. 
of  receiver.     See  tit.  Reeoivcr. 
phonographic  reporter,  of,  272. 
power  of 

court  to  administer,  128. 

Judicial  officer  to  administer,  177. 
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OATHS    AND    AFFIRMATIONS    (continued), 
prisoner,  of,  on  his  discharge,  1148. 
public  administrator 
as  to  what  taken,  1727. 
authorized  to  administer,  1242. 
receiver,  of,  567. 
sole  trader,  of,  1818. 
special  administrator,  of,  1414. 
to  be  administered  prisoner  on  application  for  dischargre  from 

civil  arrest,  1150. 
to   inventory.     See   tit.   Inventorjr,  A|»prsiaenieBt>  wnA  Pomes- 

•Ion  of  Bfltate. 
to  witness.     See  tit.  l¥ltBe«a. 
who  may  administer,  1242,  2093. 
vvltneiiff  of 

as  to  irenerally,  2094,  2097. 
affirmation  instead  of,  2097. 
OATHS  AND  BONDS  OF  BXBCUTORS  AND  ADMINISTRATORS 
additional  bond,  when  required,  1889. 
additional  security,  1394. 
appear  and  qualify,  must,  1349. 

application  for  new  sureties  to  be  made  any  time,  1406. 
approval  of  bonds,  1893. 
are  required,  1387. 
bonds 

additional 

application  for 

order  on  to  be  entered  in  minutes,  1406. 
when  may  be  made,  1406. 
citation  on 

service   where   executor  absconds  or  cannot    be   found. 

1398. 
time  and  manner  of  service  of,  1398. 
when  security  insufficient,  1899.  1402. 
for  sale  of  real  property,  1389. 
heariner  of  evidence  on,  1397. 
petltlma  for 

hearing  of,  1397. 
new   bond  ordered,  when,   1397. 

suspending:  power  of  representative  until  given,  1436. 
when  bond  insufficient,  1397. 
when  sureties  in  failing  condition,  1897. 
security  when   bond  insufScient,  1394. 
suspending  power  until  matter  determined,   1401. 
when  not  required,  1389. 
when   ordered,  1399. 
amount  of,  1388. 

another  representative  may  sue  on,  1686. 
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OATHS  AND  BONDB  OF  EXECUTORS  AND  ADMINISTRATORS 
bonds    (continued). 
approved 

may  be  by  judgre  at  chambers,  166. 

must  be  by  Judgre  of  superior  court,  1393. 
certificate  of  Justification  to  be  attached  to,  1393. 
eltatlon  of  aaretles 

on  insufficient,  1394. 

to  be  examined  as  to  qualifications,  1394. 
competency  of  all  representatives,  1426. 
eondltlona  of 

as  to,  1390. 

separate  where  more  than  one  administrator,  1391. 
dispensed  with,  when,  1396. 

examination  of  sureties  as  to  qualifications.   1393. 
failure  to  grive,  deprives  of  right  to  administer,  1395. 
form  and  requlalten  of 

as  to  grenerally,  1388. 
further    security,    when    required    without    application    for, 

1402. 
insufficient,  citation  to  sureties,  1394. 
Justification  of  sureties.     See  tit.  Jnattllcation  of  Saretlen. 

as  to,  1388. 
liability  on.   1407. 
ne^  revoklnsr  letters  for 

failure  to  give,  1405. 

neglecting:  to  give,   1400. 
new  surety  given,  releases  old,  1404. 
of  corporation  as,  1348. 

petition  to  require  when  the  will  provides  otherwise,  1401. 
release  of  saretles 

citation  to  give  other  sureties,  1403. 

giving  new  bond  as,  1403. 

petition  for,  1403. 
representative  must  give,  1388. 

right  to  administer  ceases  where  sufficient  not  given,  1395. 
separate,  where  there  is  more  than  one  representative,  1391. 
several  recoveries  on,  1892. 
•nretlca 

filing   petition    showing    Insufficient,    and    asking    further, 
1397. 

giving  new,  releases  old,  1404. 

release    of,    citation    for,    service    where    executor    absent, 
1408. 
suspending    powers    until    determination    of    application    to 

require,  1401. 
to  be  recorded  by  clerk,  1387. 
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OATHS  AND  BONDS  OF  BXBCUTORS.  BTC.   (continued), 
citation  and  requirements  of  Jud^e  on  deficient  bond,  1S94. 

additional  security,  1894. 
citation  of  executor,  etc.,  to  show  cause  aflrainst,  application 

for  further  bond,  1898. 
conditions  of  bonds,  1890. 
corporation  as  executor,  oath  of,  1848. 
further  ■ecnrlty 

ordered  without  application  of  party  In  Interest.  1402. 

to  be  ordered,  1899. 
liability  on  bond,  1407. 
mefflect 

to  give  new  sureties  forfeits  letters.  1405. 

to  obey  order,  effect,  1400. 
new  sureties,  1404. 

negrlect  to  grive  forfeits  letters,  1405. 
oath  of 

before  letters  issue,  1387. 

special  administrator,  1414. 
party  in   interest  need  not  apply  for  suspension   of  executor 

for  failure  to  grlve  security,  1402. 
petition    showing  failing^   security   and   asking:   further   bond. 

1897. 
release  of  sureties,  1408. 
rlsht 

ceases  when  sufficient  security  not  given,  1395. 
several  bonds  where  there  are  more  than  one  adniinistratur. 

1891. 
several  recoveries  may  be  had  on  same  bond,  1392. 

j'ustiflcatlon  of  sureties  on,  1393. 

must  be  approved,  1393. 
suspendingr    power    of    executor    for    failure    to    give    further 

security,  1401. 
to  be  recorded.  1887. 

when  bond  may  be  dispensed  with,  1896. 
OBJBCTION 

In  practice,  taken  by  answer  or  demurrer,  when,  488. 

may  be  taken  to  the  dissolution  of  a  corporation,  when,  1281. 

to  appointment  of  referee,  tried  how,  642. 

to  grantingr  letters  of  administration,  filed  when,  1351. 

to  question.     Bee  tits.   Bvlde«eef  BzaadnatloB  of  Wif  enaeai 

TeatlmoBy. 
to   questions  on   cross-examination.     See  tit.   CroM-BzaBBlaa- 

tlOB. 

waived  if  not  taken  by  demurrer  or  answer,  484. 
when  taken  by  demurrer  or  answer,  433. 
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OBLIGATION 

arises  from  contract  or  operation  of  law,  26. 
definition  of,  26. 
OFFBR  TO  COBiPROBOSB.     See  tit.  Teader. 
admits  nothingr,  2078. 
irenerally,  997. 
in  justices'  courts,  895. 
proceedings  on  where  made  after  suit  brougrht,  997. 

OFFICB 

abolished  by  the  code,  7. 

appeal  from  Judgrment  that  one  Is  usurping:,  does  not  stay,  949. 

construction  of  repeal  as  to  certain  offices,  7. 

mandamus  lies  to  compel  admission  to,  1085. 

repeal,  by  code,  7. 

tenmre 

how  code  affects,  6. 

of,  preserved,  6. 
usurpation  of,  proceodfngrs  as  to,  802-810. 
vacancy 

In  olllce  of 

Judere,  does  not  affect  proceedingrs,  184. 
superior  Judgre,  70. 
supreme  court,  42. 

In,  of  Justice,  supervisors  to  fill,  111. 

when  election  annulled,  1127. 

office:  hours 

as  to,  262. 

in  Justices'  courts,  88. 

OFFICBR 

arresting:  witness,  liability  for»  2069. 

assuming:  to  be  an,  a  contempt,  1209. 

authority  of  majority,  of,  15. 

bailiffs  of  supreme  court,  265,  266. 

bond,  not  required  to  g:ive  in  action  in  official  capacity,  1058. 

custodian    of   public   writing    bound    to    g:lve    certified    copies 

thereof,  1893. 
de  facto,  action  ag:ainst,  limitation  of,  341. 

disobedience  of  process,  order  or  Judg:meni,  a  contempt.  1209. 
entries  by,  prima  facie  evidence,   1920,   1926. 
exempt  from  Jury  duty,  200. 
impeachment  of.     See  tit.  Impcaehment. ' 

as  to,  generally,  36-89. 
Joint  authority  to,  majority  may  act,  15. 
JadffmeBt  asalBat 

conclusive  against  sureties,  1055. 

enforced  how,  710. 
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OFFICER    (continued). 
JadlcUl 

affidavits,  etc.,  power  to  take,  179. 

contempt,  power  to  punish  for,  178,  1209. 

controlling  power  of  courts  over,  128. 

depositions,  taking,  2020. 

exempt  from  jury  duty,  200. 

generally,   166-172. 

notice  of  public  and  private  official  acts,  1825. 

pow^ers,  etc.,  of,  176. 

to  have  no  partner  practicing  law,  172. 
limit  at  loB  of  aotloB  asAinat 

as  to  generally,  339,  341. 

for  escaije  of  prisoner,  340. 
majority  may  act,  when,  15. 
ministerial,  powers  of,  128,  262. 
misbehavior  of,  contempt,  when,  1209. 
oaths,   what  authorized  to  administer,  2093. 
of  courts  of  impeachment,  37. 
presamed 

regularly  appointed,  1963. 

to  perform   official  duty,   1963. 
replevin,  not  bound  by  affidavit  of  value  In,  when,  47S. 
secretaries  of  supreme  court,  265,  266. 

service  of  mandamus  upon  majorl.ty  of  a  board,  effect  of,  1096. 
supreme  court,  of,  265,  266. 

traveling  expenses  of,  47. 
usurpation  of  office.     See  tit.  Uaorpatlon  off  Oflc^. 

as  to  generally,  802-810. 
venue  in  actions  against,  398. 

verification  of  pleadings  where  an  officer  is  a  party,  446. 
witness,  as  a,  1881. 
OFFICIAIi  BALLOT.     See  tit.  I31««tloa«. 
OFFICIAL  BOND 
aetion  on 

of  administrator.     See  tit.  Adatlmlstrator. 

of  county  treasurer.     See  tit.  County  Treasurer. 

of  guardian.     See  tit.  CSvardtan. 
OFFICIAL  DOCUMBNT 

how  proved,  1918. 
OFFICIAL  RBPORTBR.     See  tit.  Pkonosrapkie  Reporter. 
OIL  PIPfS-LINB 

eminent  domain,  1238. 
OLOGRAPHIC  WILLS.     See  tits.  HoloKn»feJ«  Wlllni  ^V^IUs. 

as  to  how  proved,  1309. 
OPINION 

may   be   taken   down   in   shorthand,    274a. 
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OPINION    (continued). 

of  supreme  court  to  be  in  writinSi  49. 

of  trial  court.     See  tit.  Trial  by  Co«rt. 
OPINION  BVIDESNCB.       See  tits.  Bvldencef  N^v^xpert. 
ORAIi  EXAMINATION.     See  tit.  Examination  ef  Wttni 

definition  of,  2005. 
ORAL  INTERROGATORIES.     See  tit.  Depoaltlona. 
ORDERS.     See  tits.  Motion;  Ordern  and  Decrees |  Order  of  Sale. 

amend,  power  of  court  to,  128. 

appeal 

from,  time  for,  939. 

lies  from  special  orders  after  flnal  Judgrment,  963. 

application  repeated  for  same,  prohibited,  182.  183. 

appointing"  receiver.     See  tit.   Receiver. 

arrest,  of,  478-604. 

conclusiveness  of,  1909,  1962. 

condemnation,  of,  in  eminent  domain,  12R3. 

deemed  to  be  excepted  to,  647. 

definition  of,  1003,  1064. 

disobedience  of,  a  contempt,  1209. 

escheat  proceedingTS,  to  appear  in,  1269. 

ex  parte  made  out  of  court  may  be  vacated  or  modified,  with 
or  without  notice,  987. 

fixiniT  time  of  hearing  of  petition  to  establish   heirs,  1724. 

for  arrest.     See  tits.  Arre«t$  Ball. 

for  payment  of  nMMiey 
execution  on,  1007. 
how  enforced,  1007. 

for  service  by  publication.     See  tit.  Pnbllcatlon  of  Summonn. 


evidence  of,  1962. 

to  be  pleaded,  when,  1962. 
in  injunction.     See  tit.  InJanctlott« 

to  show  cause  why  should  not  Issue,  530. 
in  special  proceedioKS.  same  moaning  as  in  civil  actions,  1064. 
inadvertence,  relief  from,  473. 
inspeotion  of  writings,  for,  1000. 

Jurisdiction  of  Justices'  court  over  violation  of,  103. 
mistake,  relief  from,  473. 
motions  and  orders,  1003,  1006. 
neglect,  excusable,  relief  from,  473. 
of  extra  sessions  of  superior  court,  67b. 
out   of  court  and  without   notice,  vacation  and   modification, 

987. 
payment  of  money,  for,  execution  on,  1007, 
power  of 

Judges  to  grant  and  hear  at  chambers,  166. 

Judicial  officers  to  compel  obedience  to,  177. 
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ORDERS    (continued). 

probate  court,  of,  form  of,  in  greneral,  1704. 
quo  warranto,  for  arrest  of  defendant  in,  804. 
removal  of  attorney  for  disobey  in  gr,  287. 
repeated  applleatloM 

for  same,  prohibited,  182,  188. 
when  a  contempt,  182. 
reviewed,  how.  986. 

revocation  of,  refused  by  another  jud^e,  18S. 
special  proceediners,  in,  1064. 

subsequent   applications   for   prohibited   where    once    refus<Hl. 
182. 
punishment  for  violation  of  provision,  183. 
surprise,  relief  from,  478. 

survey  of  land,  order  for  in  ejectment,  742,  74S. 
telegraph,  service  by,  1017. 
to  sell  property  of  decedent,  1528. 
to  shovr  eavse 

must  be  served,  1006. 

on  application  to  sell  mininsr  property  of  decedent,   1580. 
hearing  of,  1680. 
service  of,  1680. 
transfer  of  order  to  show  cause,  1006. 
what  it  is,  1008. 
where  may  be  made,  1004. 
ORDBR  OF  PROOF.    See  tits.  Bvldeace;  Trial. 
ORDE2R  OF  SAUSS.    See  tit  Sale. 
ORDBRS  AND  DBCRBBS.     See  tit.  Order. 

recording  to  impart  notice  from  date  of  flling,  1706. 
to  be  entered  on  minutes,  1704. 
ORDINANCB 

how  pleaded  in  police  court,  929. 
Jurisdiction  of  Justice  of  peace,  108. 

violation  of,  trial  when  by  court  and  when  by  Jury,  932. 
ORDINARY  PRUDSSNCE.     See  tit.  NesUseaee. 
ORIGINAL  JURISDICTION 

of  supreme  court.     See  tits.  Courts i  Jvstlee  of  Sapreme  C««r(. 
OTHBR  LABORBR.     See  tit.  lllecluialcs>  Llea. 
OUSTBR.     See  tit.  BJeetmeat. 
OWBLTY 

in  partition,  1681. 
PAPBRS.    See  tit.  Notleea  aad  Papers. 
destroyed   by   fire   or   other   calamity,    filing   nunc    pro    tunc. 

1046a. 
lost,    how   supplied,    1046. 
oa  appeal 

as  to  generally.   968a. 

court  reporter  to  transcribe  report  of  trial,  963a. 
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PAPERS 

OB  appeal  (continued). 

transcript  to  be  presented  to  judse  for  approval,  9&Sa. 
what  may  be  Incorporated  in,  963a. 
service  of.     See  tit  Service. 
as  to  grenerally,  1011-1017. 
In  diverse  actions,   1019. 
to  be  furnished  by  appellant  on  appeal,  950. 
what  may  be  taken  by  Jury  on  retirlnir*  612. 
what  to  be  Incorporated  in  transcript  on  appeal,  953a. 
with  defective  title 
valid  when,  1046. 
void  when,  1046. 
PARBNT  AND  CHILD 

parent  may  sue  for  death  or  injury  of  minor,  376. 
seduction  of  dauerhter,  parent  may  sue  for,  875. 
PAROL  BVIDBNCES.    See  tit.  Bvldcncc. 

of  custom,  cannot  be  introduced  to  vary  written  contract,  1875. 
to  explain  latent  ambigruity,  1856. 
to  vary  writing,  inadmissible,  1866. 
when  admissible  to  explain  wrltinsr.  1856. 
PARTIAL    DISTRIBUTION.     See    tits.    Dlstrlbatloni    B«tates   of 
Dcccdcats* 

lN»Bd 

may  be  dispensed  with,  when,  1663. 
order  for  payment  and  suit  thereon,  1662. 
costs  on,  1661. 

decree  prayed  for  to  require  bond  which  must  be  erlven,  1661. 
executor  or  other  person  may  resist  application  for,  1660. 
may  order  whole  or  part  of  share  to  be  delivered,  1661. 
notice  of  application  for  leiracies,  1659. 
order  for  payment  of  bond  and  suit  thereon,  1662. 
payment  of  leg:acles  upon  grlvlnff  bonds,  as  to,  1668. 
petition 

may  be  made  after  one  year,  1668. 
application  may  be  resisted,  1663. 
bond  to  be  filed  by  heir,  1663. 

cost  of  proceedings  shall  be  paid  by  applicant,  1663. 
court  may  suspend  proceedings,  1668. 
delivery  of  proceeds  to  executor,  1663. 
when  bond  may  be  dispensed  with,  1663. 
when  court  must  grrant  petition,  1663. 
prior  to  settlement,  1658. 
suit  on  bond,  1662. 

where  partition  necessary,  how  made,  1661. 
PARTICULARS,  BILL  OF.     See  tit.  Bill  of  Particulars, 
as  to  generally,  454. 
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PARTIBS    IN    INTBRBST.      See    tits.    Partleii   to    Actloai    Puty 

Beaeflclally  iBtereatedf  PleadlBipi. 
PARTIBS  TO  ACTION.     See  Ut.  Ple«4lM«ik 

abatement  by  death,  etc,  none,  385. 
abseace  of 

order  made  durlnir*  deemed  excepted  to,  €47. 

poRtponement  of  trial  for,  595. 
action  to  be  in  name  of  party  in  interest,  S67. 
adding:  new,  389,    478. 
additional,    how    brougrht    in,    389. 
administrator.     See  tit.  Rzecator  aad  Adaslslstmiter. 

as  to.  erenerally,  869.  1586. 

action  by  on   bond  of  former  executor,  etc.,  may  be  in   his 
individual  name,   1586. 

may  sue  without  beneficiary.  369. 

or  executor,  may  sue  without  Joining  beneficiary.  369. 
adverse  claim.  In  action  to  determine,  380,  381,  738. 
amended    and    supplemental    pleadingrs    to    bring    in,    nc^ces- 

sary,    389. 
amendment,  chanRingTi  473. 

application  to  be  made  party  by  interested  person,  389. 
as  witness,  1789. 

associates  may  be  sued  by  name  of  association,  888. 
association,  suingTt  388. 

beneficiary  need  not  be  joined,  wlien,  869. 
bills  of  exchangee,  parties  may  be  sued  together,  383. 
bringlngr  in  other  parties.     See  tit.  Brinfrlns  In  I*artl«M. 
character,  good  admissibility  of  evidence  of,  2053. 
child,  injury  or  death  of,  376. 

claimants  under  a  common  source  of  title  may  unite,  381. 
cloud  on  title,  in  suit  to  remove,  381. 
common 

interest,  one  may  sue  for  all,  382. 

source,  holdingr  under,  may  join,  381. 
contempt  by,  1209. 
coparceners  may  Join,  381,  384. 
corporations.     See  tit.  Corpomtloms. 
GOtenaata 

may  sue  or  defend  jointly  or  severally,  384. 

part  may  sue  or  defend  for  all,  381,  884. 
court  may  order  others  to  be  brought  in,  when,  389. 
death  of 

action  for 

by  neg'ligence,  877. 
of  child,   876. 

of  party,  'When  not  to  abate  action,  885. 

or  disability  of  party,  effect  of,  385. 
defect  of,  demurrer  for,  430. 
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PARTIES  TO  ACTION   (continued). 


all  persons  Interested  may  be,  379.  882. 

definition   of,   808,    1063. 

In  aetioM 

aerainst  Are  department,  390. 

against  vessel,  814. 

to  determine  conflicting  claims  to  real  property.  380. 

Incompetent  person  to  appear  by  g^uardian,  372. 

Infant  to  appear  by  gruardlan,  372. 

insane  person  to  appear  by  guardian,  372. 

plaintiff  may  sue  In  one  action  the  different  iiartles 
in   insurance  policies,  383. 
to  commercial  paper,  383. 

substitution  of,  386. 

tenants  in  common  may  sever  In  defendingr  actions.  384. 

those  united  in  interest  may  be  joined  as,  382. 

where  married  women  sue,  370. 

who  may  be  Joined  as  defendants,  379. 

wife  may  defend,  when,  371. 
defense  by  one,  for  benefit  of  all,  382. 
#e«nltl«n  of 

defendant,    308,    1063. 

plaintiff.    308. 
designated 

as  plaintiff  and  defendant,  308. 

how.   in  special  proceedings,  1063. 
different,  suing  in  one  action,  888. 
diMiblllty  of 

as   to,   884. 

effect  on   limitation   of  action.     See   tit.   Statute  of  Linilta- 
tlona. 
distribution  of  estate  of  decedent.  In.  1664. 
ejectment^  In 

as  to,  generally,  380.  381. 

summons  to  unknown,  750,  751. 
eminent  domain.     See  tit.  Bmlnent  Domain. 

as  to.  1245. 
escheat  procedin^s.  in.   1271. 
estopped.     See  tit.  Bstoppel. 

who  are.  1908.  1909. 
executors.     See  ttt.  Bxecntoni  and  AdnilnlstratorN. 

action  by,  for  injury  or  death,  377. 

may  sue  without  beneficiaries,  369. 

only    those    to    whom    letters    issued,    aro    re(|uir»»d    to    bo 
joined,  1587. 

what  ones  need  not  be  made,  1587. 
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PARTIES  TO  ACTION   (continued), 

fictitious  name,  when  may  be  sued  by,  474. 
forcible  entry  and  detainer,  In,  1164. 
foreclosure 

of  lien,  in.     See  tits.  Lien}  MechaBies'  Uen. 

of  mortgagres,  in.     See  tit.  F*orecla«iire  of  Morts«s«* 
svardlaa  ad  litem 

for  Infants,  etc.     See  tit.  Guardian  ad  Lltcaa. 

how  appointed,  373. 
heirs  may  sue  for  wrongful  death,  377. 
how  desigrnated,   1063. 
how  distinguished,  808. 
husband  and  wife,  370,  371. 
in  action  by  or  against  marMed  woman,  370. 
in     ejectment     proceedings.       See     tit.     Forelble     fiatry     aad 

Detainer. 
incompetent  persons  to  appear  by  guardian,  372. 
infant  to  appear  by  guardian,  372,  373,  1722. 
injury  of  child,   376. 

insane  person  to  appear  by  guardian.  372. 
insurers  in  separate  policies  may  be  Joined,  383. 
Interest 

in  action,  when  to  be  Joined,  380.  382. 

real  party  in,  to  sue,  367. 
interpleader.     See  tit.  Interpleader. 

when  and  how  maintained,  386. 
intervention  of.     Sec  tit.  Intervention. 

how  and  when  effected,  887. 

who  may  intervene,  387. 
Joinder  of 

in  suits  respecting  negotiable  instruments,  383. 

those   In   Interest,  382. 

those  severally  liable  upon  same  obligation,  383. 

sureties,   383. 
Joint 

contracts.     See  tits.  Contractsi  Joint  Contmcta. 

debtors,  proceedings  against  parties  not  severed  after  judg- 
ment, 989-994. 

tenants,  381,  384. 
judge  or  justice  who  is,  disqualified*  170. 
Judgment 

against  one,  action  to  proceed  against  others,  579. 

may  be  for  or  against  one  or  more  of  the,  678. 
justices'  court,  in,  appear  in  person  or  by  attorney,  842. 
landlord 

joinder   of  as  defendant,   379. 

may  be  made  defendant,  379. 
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PARTIES  TO  ACTION   (continued). 

legrislature,  extension  of  time  during:  attendance  on,  1054. 
marrlagre  of,  efTect,  885. 
married  woman,  370,  371. 

as  a,  husband  to  be  Joined,  when,  370. 
may  defend  suit  agralnst  herself  and  husband,  371. 
mechanics'  Hen,  etc,  1196. 
misjoinder  of,  demurrer  for,  430. 
B«me«  of 

in  complaint,  426. 
In  summons,  407. 
negrllirence  causing:  Injury  or  death.  In  action  for,  376,  377. 
negrotlable  instruments.  In  Joinder  of  suits  on,  883. 
new,   brlngringr  In,  389. 
nonjoinder  of,  demurrer  for,  430. 
nonsuit  by,  581. 

numerous,  one  or  more  may  prosecute  or  defend  for  all,  382. 
one  may  prosecute  or  defend  for  all,  382. 
other,  court  may  order  brougrht  in,  389. 
parent  may  mie 

for  injury  or  death  of  child,  376. 
for  seduction  of  daugrhter,  375. 
partition,  In  action  for,  752,  754,  761,  762. 
plalBtllla 

action  to  be  prosecuted  In  name  of  real  party  in  Interest, 

367. 
associates  may  sue  by  name  of  association,  888. 
definition  of,  308.  1063. 

executors  may  sue  without  Joining:  person  beneficially  Inter- 
ested, 369. 
father  mar  sue  for 

injury  or  death  of  child,  376. 
seduction  of  daughter,  376. 
parties  In   Interest,  when   to  be  Joined   where  one  sues  for 

all,  382. 
persons  holding  title  under  common  source  may  Join,  when, 

380. 
tenants  In  common,  etc.,  may  sever  in  brlngrlng:  actions,  384. 
those  united  In  interest  to  be  Joined  as,  382. 
trustee  may  sue  without  Joining  person  beneficially  Inter- 
ested, 369. 
unmarried  feipale  may  sue  for  her  own  seduction,  374. 
who  may  be  Joined  as,  378. 
possession,  Joining  persons  In  with  persons  out  of  as  defend- 
ants, 380. 
production  *of  books  and  papers,  1000. 
promissory  note,  parties  may  be  sued  together,  383. 
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PARTIES  TO  ACTION    (continued). 
qvlrttas  title 

in    action    for.   738. 

joinder,  381. 
quo  warranto,  in  action  of.  SOS.  807. 
real  party  in  interest  to  sue.  367. 
record  of  court,  parties  cannot  contradict,  18S7. 
redemption,  in  suit  for,  346. 
refusal  to  join  as  plaintiff,  382. 
representative 

may  sue  for  wronfirful  death,  377. 

substitution  of.  386. 
same,  are  deemed  to  be.  when.  1910. 
seduction,  374.  376. 
separate  property,  370. 
service  on,  manner  of,  1010,  1011. 
several  owners  Joining',  381. 
severally  liable,  parties  on  written  Instrument  In  one  action. 

383. 
special  proceeding's  In,  1063. 

statute,  person  authorized  by,  may  sue  without  Joining  bene- 
ficiary. 369. 
striking  out,  473. 
substitution  of.     See  tit.  SnkstltvttoM  of  Parties. 

as  to,  386,  386. 

of  successor  in  Interest.  386. 

where  party  Interpleads,  387. 
suit  by  one,  for  benefit  of  all,  382. 
■nretlea 

joinder  of,  In  suit  on  obligation.  383. 

liable  on  separate  instruments,  may  be  sued  in  one  action. 
383. 
tenants  in  common,  joint  tenants,  owners  In  severalty.  Joining 

as  plaintiffs,  381,  384. 
transfer  of 

action,  cause  of,  does  not  abate  action,  386. 

Interest,  action  does  not  abate,  386. 
trust,  suit  to  establish.  In,  381. 
trustee 

may  sue  without  beneficiary,  369. 

of  express  trust 

may  sue  without  joining  beneficiary,  36^. 
who  Is,  369. 
naknoivn 

fictitious  name  for,  474. 

In  suit  to  quiet  title,  summons  to,  760,  751. 

may  be  described  by  fictitious  name,  when,  474. 
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PARTIES  TO  ACTION   (continued). 

unmarried  female  may  recover  for  her  own  seduction,  374. 
usurpation  of  office  or  franchise,  803. 
vessel,  defendant  in  action  agralnst,  814. 
what  executors  are  not,  1687. 

when  one  or  more  may  prosecute  or  defend  for  all,  382. 
PARTITION.    See  tit.  Dliitrlbutloii  and  Partition, 
abatmet  of  title 

an  expense  thereof,  799. 

by  whom  made,   800. 

correction  of,  800. 

costs  to  be  allowed,  when,  799. 

custody  of,  799. 

expense  of.  799. 

how  made  and  verified,  800. 

keepingr  for  Inspection.  799. 

Botloe 

of  making,   799. 

that  open  for  inspection,  799. 

plaintiff  may  procure,  799. 

verified,  how,  800. 
action  for,  who  may  bring:,  752. 

where  brougrht,  392. 
aliottias  aad  locatlagr 

land  to  purchaser  from  tenant  In  common,  when,  764. 

shares  of  each,  764. 
allowaace 

for  action  brougrht  or  defended  by  one,  798. 

for  expenditures  for  common  benefit,  798. 

of  expenses  paid  by  one   tenant,   798. 
anjiwer  of  defeadaatii 

as  to,  759. 

disclaimer  insufficient  unless  absolute  and  unconditional,  759. 

what  to  contain,  758. 
appeal  lies  from  what  orders  respecting:.  963. 
application  of  proceeds  where  property  Is  combined,  771. 
apportionment  of  counsel  fees  and  expenses,  798. 
arbitration  in  case  of,  1281. 
attorney 

appointment  to  represent  party  In,  763. 
city  included  in  property,  proceedinj:8  in  case  of.  763. 
eommlaaloners 

to  make,  are  not  necessary,  when,  1685. 

when  unequal  partition  ordered,  792. 
compensatory  adjustment,  792. 

to  tenant  whose  estate  is  sold,  778. 
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PARTITION 

Jvdsmeiit  (continued). 

in,  not  to  affect  what  tenants  for  years,  767. 
not  to  affect  tenant  for  years  to  the  whole  property,  767. 
lien 

appointment  of  referee  to  inquire  into,  761. 

holders  of  not  of  record,  need  not  be  made  parties,  7fi4. 

of  defendant,  answer  must  set  forth,  7S8. 

on    undivided   interest    of  any    party    is    chargre   only  upon 

share  assig:ned  to  such  party,  769. 
proceeds  of  sale  to  be  applied  to  discharge  of,  771. 
llenholder 

holding:  other  securities,   may  be  required  to  first  exhaust 

them,    772. 
marshallngr  properties,   772. 
must   be   made   parties,   or   referee  appointed   to  determine 

rights,  761. 
must  be   notified  to  appear  and  defend   before   referee  ap- 
pointed,  762. 
not  of  record,  need  not  be  made  parties,  764. 
notice  to,  to  appear 
before  referee,  762. 
how  served,  762. 
plaintiff  to   record   notice  of,  762. 
purchaser,   786. 
recorded    rigrhts,   754,    762. 
life  or  years 

estate  for,  how  set  out,   770. 
tenant's  compensation,   778. 
Us  pendens 

must  be  filed,   755. 
plaintiff  must  file  notice  of,  755. 
lots  must  be  sold   separately,   782. 

lunatic,  g-uardian   may  consent  to  partition   and  execute   re- 
leases,   796. 
lunatic's  shares,  793,   1772. 
may  be  made,  althougrh  some  of  the  heirs,  etc.,  have  parted 

with  their  interest,   1678. 
must    be    made   according    to    the    rights    of    the    parties    as 
determined   by  the  court,   764. 
allotting  land  to  purchaser  from  tenant   in  common,  when, 

764. 
setting  aside  road  or  street,  when,  764. 

valuf    of   Improvements   made    by    tenant    in    common    must 
be  excluded.  764. 
non-residents 

claiming  lien,  notice  to  appear,  how  served,  762. 
service  on  by  publication.  757. 
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PARTITION   (continued). 


thereof,    1676. 

to  all  persons  and  gruardians  before,  must  be  griven,  1683. 
of  estate.     See  tit.  Dlatrlbutlon  and  Partition. 
order  for,  763,  764,  769-795. 
owelty,    1681. 
partial 

as   to,    760. 
proceedingrs  in,  760. 
when  to  be  ordered,  760. 
parties 

as  to,  367,  389,  752-755. 

death  or  disability  of  pending:  the  action,  proceeding's  on, 

763. 
llenholders  of  record  must  be  made,  762. 

not  of  record,  need  not.   754. 
non-resident,  service  by  publication,   757. 
ordering  in  lienholders,  761. 
party  holdingr  other  securities,  may  be  required  to  exhaust 

them,  772. 
purchasers    and    lienholders    not    of    record    need    not    be 

made,  754. 
risrhts  of  all  may  be  ascertained,  769. 
anknown 

owners,  rlgrhts  to  be  ascertained,  759. 
rigrhts  of  may  be  considered  togrether,  759. 
service  on  by  publication,  757. 
plaintiff  must  file  notice  of  lis  pendens,   755. 
powers  of  guardian  in,   1772. 
proceedingrs  where  lienholder  purchases,  786. 
proeeeda  of  sale 

iMloaslnv  to  naknourn 
or  absent   party 

duty  of  county  clerk  in  investing.  791. 

invested  in  county  clerk's  name,  789. 

must  be  invested  for  their  benefit.  788. 

must  be  made  in  the  name  of  the  clerk  of  the  county, 

789. 
when  interest  of  parties  ascertained,  security  must  be 
taken  in  their  name.  790. 
parties  or  non-residents,  must  be  Invested,  788. 
deposit  in  court,   773. 

distribution    of,    compelling    party     holding     security     to 
exhaust,    772. 
where  lienholder  becomes  purchaser,  786. 
gruardian    of   infant   or   lunatic    may   receive    ward's   share, 
793,   1772. 
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PARTITION 

iniArdlan  of  infaat,  ete.,  mar  reeetve  ward's  share  (continued). 

how  disposed  of  to  protect  future  interests,  781. 
non-resident  or  unknown  owners  of,  disposition,  788. 

order 
non-resident  or  unknown  owners  of,  disposition,  788. 

directing:  investment  of  share  of  infant,  lunatic,  or  non- 
resident, 776. 
of  encumbered  property,  application  of,  771. 
paid  into  court,  cause  may  be  continued  for  determination  of 

claims  of  parties,  774. 
taking:  testimony  to  determine  rights  to,  774. 
where  lienholder  becomes  purchaser,   786. 
purchasers,  g:uardlans,  and  referees  may  not  be,  783. 
referee 

as  to,  761,  762. 

city  or  town  site,  duty  in  partitioning:,  763. 

may  take  securities  for  purchase  moneys,  777. 

must  make  report  to  court.     See  **report  of  refereea,**  this 

title, 
new,  court  may  appoint,  when  766. 
number  of,   763. 

report  of.     See  'Report  of  referees,**  this  title. 
sale  by.     See  ^^sale,**  this  title. 
NlBffle 

may  appoint  by  consent,  797. 
powers  of,  797, 
to  determine  rlgrhts  of  llenkoldera 
notice  to  appear,   762. 
service  on  absentees,  762. 
town  or  city  site,  duty  of  in  partitioning,  763. 
release  may  be  executed  by  g:uardian  without  action,  795. 
relief  In  equity  against  mistake.     See'  tit.  Brror%  Oefocta,  ete. 
report  of  referees 
as  to,  765. 

court  may  affirm,  modify,  or  set  aside,  763,  766. 
final  judgment  thereon,   766. 
to  contain   what,  765.   784. 
to   oonrt 

of   proceedings,    766. 
of  sale,  784. 
rights  of  all  parties  to  ke  ascertained  In  action 
as  to,  759. 

determination  of,  759. 
road  or  street 

effect  of  on  existing,  764. 
setting  forth  portion  of,  763,  764. 
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PARTITION  (continued). 
sale 

after  confirmation  of,  conveyance  may  be  executed,  786.. 

agrreement  as  to  shares,  flllngr  of,  790. 

as  to,  763,  764. 

before  ordering,  title  must  be  ascertained,  759. 

by  referee,  to  be  at  public  auction,  775. 

confirmed,  conveyance  may  be  executed,  785. 

cotenant  purchasing,  receipt  for  claim.  786.  i 

credit 

court  must  direct  terms,   776.  ' 

on  security,  777. 
encumbered  property,  application  of  proceeds  on,  771. 
ffuardlan  of  Infant 

or  Innatlc 

may  not  purchase  at,  783. 
may  receive  proceeds,  794. 

party,  may  not  be  Interested,  783. 
If  sale  confirmed,  conveyance  may  be  executed,  785. 
llenholder  may  become  purchaser,  786. 
lots  must  be  sold  separately,  782. 
notice  of,  and  its  requisites,  776. 
of  site  of  town  or  dty 

Improvements,  right  of  cotenant  to  purchase,  763. 

when  ordered,  763. 
of    specific    tract,    by    tenant    in    common,    how    such    land 
allotted.   764. 


confirming,  to  direct  disposition  of  proceeds,  776. 
te  dlreet 

Investment  of  proceeds,   when,   776. 
terms  of,  776. 
proceedings  when  llenholder  purchases,  786. 
proceeds  of  encumbered  property,  how  disposed  of.  771,  774. 
public  to  be,  775. 
purchasers,  who  may  be,  783. 
referee  must  make  report  of  to  court,  784. 
report  of 
filing,  784. 

referee  must  make  of  to  court,  784. 
requisites  of,   784.     f 
rights  of  unknown  parties  to  be  ascertained  before,  769. 
•«enrltles 
as  to,  790. 

for  purchase  money 

in  whose  name  taken,  777,  789,  790. 
infants  parties.  777. 
referee  may  talce,  777. 
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■ecnrltles   (continued). 
Infant  parties.  777. 

in  whose  name  to  be  taken,  777,  789,  790. 
must  be  taken  in  names  of  parties,  790. 
receipt  to  be  filed,  790. 
referees  may  take,  777. 
distribution  of.  773. 

taken  by  referee,  distribution  of,  772. 
single  lots  must  be  sold  separately,  782. 
termii   of 

court  to  direct.  776. 

must  be  made  known  at  time  of  sale.  782. 
to  be  at  public  auction,  775. 
to  be  published,  782. 
when  may  be  ordered.  763. 
who  may  be  purchasers  at,  783. 
who  may  not  be  purchasers  at,  783. 
service  upon  unknown  parties  by  publication.  757. 
setting  aside  for  road  or  street,  when,  764. 
•hare 

of  Infant,  may  be  paid  to  his  guardian,  795. 
set  ofP  by  metes  and  bounds,  1679. 
■peel  lie 

parcel  of  tract,  conveyance  of,  effect,  764. 
street  or  road,  setting:  forth  portion  of,  763. 
sammons 

must  be  directed  to  all  persons  interested  In  the  property, 

755. 
service  of  by  publication.     See  tit.  PaMlcatioB  of  Smmubobs. 
■arveyor  In 

fees  of,  apportionment  of,  768. 
may  be  employed,  764. 
tenant 

for  years  less  than  ten,  not  affected,  767. 
unknown.  780,  788. 

whose  estate  has  been  sold  shall  receive  compensation,   778, 
eonrt 

may  fix  compensation  for,  779. 
must  protect  unknown,  780. 
terms  of  sale.     See  "sale,"  this  title. 

must  be  made  known  at  time  of  sale.  782. 
time  of  fllinsr  petition,   1676. 
to  be  recorded,  1684. 

townslte,  proceedingrs  on  partition  of»  768. 
trial  of,  759. 
unequal  compensation,  792. 
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PARTITION  (contlmied). 

VBlUiO^TH 

Interests,  protection  of,  763. 

owners,  protection  of,  763. 

parties  may  be  served  by  publication,  757. 

tenants,  court  must  protect,  780. 
value   of   Improvements   by    tenant   in   common    must   be    ex- 
cluded, 764. 
vested  future  interests,  must  be  protected,  781. 
ward's  estate,  of,  1772. 

when  property  includes  city  or  townsitc,  proceedlnRs,  763, 
when  unequal  partition  is  ordered,  compensation  may  bo  ad- 
Judged  in  certain  cases,  792. 
where  action  for  must  be  brougrht,  S92. 
who  may  bringr  action  for,  752. 
who  may  not  purchase  at.  783. 
who  may  purchase  at,  783. 
whole  estate  may  be  assigned  to  one  in  certain  cases.  16H0. 

by  whom  and  how,  1681. 
PARTITION   FBNCB.     See  tit.   BonndarteM. 
PARTNBR  AND  PARTNBRSHIP.     See  tit.  CopartnerM. 
administrator 

cannot  be,  1366. 

partner  as,  1366. 
declarations  of  partner,   1870. 
executor's  sale  of  Arm   interest,   1524. 
firm  name,  sued  by,  388. 

Judicial  officer  not  to  have  partner  pracliclngr,  172. 
Juror,  partner  dlsqualifled,  601. 
petition  for  sale  of  mine  by,  1529. 
presumption  of.     See  tit.  PremmptlonN. 

as  to,  1963. 

In  favor  of  contract  of,   1963. 
receiver  for,  564. 
referee,  partner  cannot  be,  641. 
suit  in  Arm  name,  388. 
■arvivins 

compelling:  accounting  by,  1585. 

duty  of  to  account,  1585. 

to  settle  up  business,   1585. 
PARTNERSHIP   AFFAIRS 

survlvins:  partner.     See  tit.  Snrvlvlnir  Partner. 
PARTNERSHIP  INTERESTS 

of  decedent,  how  sold,  1524. 
PARTY  BENEFICIAI^LY   INTERESTED 

to  sue,  367. 
PATENT.     See  tit.  Patent  Right. 

limitation  of  actions  by  patentee  of  state,  316,  317. 
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PAYMKNT.     See  tits.  Part-Payment  |  Teader. 

an   offer  equivalent  to,   when,   2074. 

in  building:  contracts.     See  tit.  Mechaales*  Llea. 

of  allowance.     See  tit.  Support  of  Family. 

one   entitled  to  receipt  on,  2075. 

party  making  entitled  to  receipt,  2075. 

presumption 

of  from   possession  of  order,   1963. 

that  money  paid  was  due,  1963. 

that  obliiratlon  delivered  up  has  been  paid,  1963. 
tender 

objection  to  must  be  specified,  2076. 

offer  in   writing:  to  pay,   equivalent  to,   2074. 
whoever  makes  entitled  to  receipt.     See  tit.  Receipt. 
PBACEABIiB  POSSESSION.   See  tit.  Forcible  Bntry  and  Detainer. 
PBDIGRE2B.     See  tit.  Bvldence. 

evidence  of,  when  admissible,  1870. 
declarations  of  decedent,  evidence  of,  1862. 
venue  of  action  to  establish,  393. 
what  admissible  as  evidence  of.  1870. 
PBNALTY.      See    tits.    Contempt |   Fines;   Forfeiture;    Imprlnon- 


arreat 

for,  In  Justices'  court,  861. 

in  action  for,  479. 
attachment  for  not  producing:  will,  1301. 
contempt,  for,  1218. 

defacing:  or  taking:  down  notice  of  execution  sale,  for,   693. 
disobeying  mandate.  1097. 
embezzling  decedent's  estate,  or  disobeying:  citation  to  appear 

and  be  examined  regarding,  for,   1460. 
failing  to  produce  will,  1298. 
lines 

actions  for,  in  police  court,  932. 

for  contempts,  1218. 

Juror  not  appearing,  246. 

usurpation  of  office,  808. 
for  embezzlement  of  estate,  1468. 
for  refusal  to  obey  citation  where  suspected  of  embezzlement 

of  estate,  1469. 
Justices'  court,  action  to  recover  in,  112, 
limitation  of  action  on 

as  to,  338,  340. 

to  recover  from  stockholders  and  directors,  359. 
mandamus,  for  disobedience  to,  1097. 
practicing  as  an  attorney  without  a  license,  281. 
selling   under  execution   without  notice,   for,   693. 
will,  for  non^delivery  of  to  probate  court,  1298. 
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PBNDBNCY  OF  ACTION 

as  sround  for  demurrer,  430. 

demurrer  on  ground  of  pendency  of  action,  430. 

notice  of 

alfectlncr  title  to  real  property.     See  tit.  Lis  Pendens. 
miner  of,  409. 

when  action  deemed  pending,  1049. 
PBNDING 

action,  when  deemed,   1049. 
PENDING  ACTION 

denuirrer  on  ground  of,  43(f. 
PENDING  PROCBBDINGS 

code,  effect  on,  8. 
PBOPLE  OF  STATS3.     See  tit.  State. 

execution  to  be  in  name  of,  682. 

name,  when  to  be  used,  367. 

not  required  to  give  bonds  when  party  to  action,  1058. 

security,  do  not  give,  529,  1058. 

Performance: 

conditions  precedent  in  contract,  457. 
time  of,  of  act,  may  be  extended,  1054. 
PERISHABLE  PROPERTY.     See   tit.  Execntion. 
accounts  without  suit  to  be  collected,  547. 
appeal  from  Judgment  directing  sale  does  not  stay,  949. 
attachment  of 
as  to,  547. 

proceeds  of  sale  of,  550. 
how  sold,  647. 

more  than  one  witness  required  to  prove,  1968. 
notice  of  execution  sale  of,  692. 
number  of  witnesses  to  prove,  1844. 
oath.     See  tit.  Oath. 
proof  necessary,   1967. 
sale  by  executor  or  administrator,  1522. 
PERPETUATING    TESTIMONY.      See    tit.    Proceeding    to    Per- 
petuate Testimony. 
deposition.     See   tit.   Deposition. 
effect  of,  2089. 

when  may  be  produced,  2088. 
mode  of,  2084,  2089. 
PBR0ON 

definition  of  injury  to,  29. 
Includes  corporation,  17. 
Joinder  of  actions  for  injuries  to,  427. 
PERSONA li  INJURIES 

who  may  sue  for,  375-377. 
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PERSONA I4  PROPBRTY 

attachment  of.  manner  of,  542. 

f»xecutors  or  administrators  to  complete  sale  for,  1S97. 
Includes  what,  17. 

limitation  of  action  for  injury  to,  338. 
transfer  of  by  executor  or  administrator.     See   tit.   Bi 
and  Admlalstrator. 
PBRSONAL  PROPBRTY  OF  DBCBDBNT 

sale  of.     See  tit.  Salen  aad  ConveTmiees  of  Proiiertr  of  D^ 
cedents. 
PBKSONAL.    SBRVICB.      See    tits!    liroti€«ii|    Papeni;    Serrlcv  •€ 
Sammons. 
by  mall,  1012. 
PBSTILBJWCE 

as  cause  for  removal  of  court,  142. 
PETIT  LARCENY.     See   tit.   Petty  Lar«e»y. 
PETITION 

for  adjustment  of  indebtedness,  etc..  of  city  or  municipality, 

1822e. 
for  ehanire  of  name 

contents  of,  1276. 
for  conveyance  by  executor  or  administrator,  1598. 

notice  of  hearing:,  1698. 
to  establish  heirs.     See  tits.  Batates  of  Deeedcntai  Helm, 
to  Mell  property  of  decedeat 
what  to  contain,  1537. 
verification  of,  1537. 
PETITION     AND     CONTBST     FOR     LETTERS,     AND     ACTION 
THBRBON 
application,  how  made,  1371. 
clerk  of  court  must  set  day  for  hearings.   1873. 
contest  and  application  for,  1374. 
Rrant  to  any  applicant,  1378. 
hearing:  of  application,  1376. 
letters.     See  tit.  Letters  TestaaMstarr  mmd  of  AdatlAlatrattoa. 

may  be  grranted  to  other  than  those  entitled.  1879. 
notice  of  application  for,  1373. 
when  g^ranted,  1372. 

what   proofs   must    be    made    before   ffrantingr   letters    of    ad- 
ministration, 1378. 
PETITION    FOR    REHEARING.      See    tits.    Rehearlast    S«| 

Court. 
PETTY  LARCENY 

justice  has  Jurisdiction  of,  116. 
PHONOGRAPHIC  REPORTER.     See  tit.  Oflelal  Reporter. 
absent,  cleric  to  take  testimony,  1051. 
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PHONOGRAPHIC   REPORTER   (continued). 
appolatmeat  off 

and  term  of  office,  269. 

as  to,  269. 
attendance,  personal  required,  271. 
attention  to  duties  In  person,  excuse  from,  271. 
clerk  to  take  down  testimony  when  there  is  no.  1051. 
compensation  of.  how  paid,  274. 
eoBipeteney 

certiflcate  of,  270. 

test  of,  270. 
duties,  269. 

evidence,  transcript  of  notes  prima  facie,  270. 
fees  of,  where  one  temporarily  appointed,  274. 
for  rapeHor  eoiurt 

appointment  and  duties  of,  209. 

attention  to  duties,  271. 

competency,  test  of.   270. 
none,  clerk  to  take  down  testimony,  1061. 
notes  of  transcript,  prima  facie  evidence,  270. 
oath  of.  272. 
oath  of  office,   272. 

to  transcribe  report  of  trial,  on  appeal,  963a. 
quallflcatlons  of,  270. 
reports  of,  prima  facie  correct,  273. 
pro  tcHipore 

as  to,  271. 

fees  and  compensation  of.  274. 

oath  of,  272. 

report  of.  prima  facie  evidence.  273. 
qualifications,  testlngr.  270. 

reference  to  report  of,  on  hearlngr  motion  for  new  trial,  660. 
report  of.  prima  facie  evidence,  270. 
reporters  pro  tempore,  271. 

supreme  court,  for,  provided  for  in  Political  Code,  268. 
tmsserlpt  of  motes 

prima  facie  evidence.  270. 
tnuuicrlptloB  of  notes  of 

on  appeal,  958a. 
PHRASBS.     See  tit.  Words  and  Phraaen. 

how  construed,  16. 
PHYSICIAN 

as  witness,  1881. 

cannot  be  examined  as  witness,  when,  1881. 

exempt  from  Sury  duty,  200. 

juror  exempt  as,  200. 

privileged  communications,  1881. 

property  exempt  from  execution,  690. 
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PLACE  OF  HOLDING  COURT 

chanfire  of  In  certain  cases,  142. 
parties  to  appear  at  the  place  appointed.  143. 
sheriff  to  provide  court-rooms,  144. 
PLACE  OF  TRIAL.'    See  tits.  Cli«BS«  of  Veauei  Veaoe. 
absence  or  disability  of  justice,  transfer  of  action,  90. 
actions  brougrht  In  wrong:  county,  may  be  tried,  when,  89€. 
appeal 

from  order  on  motion  to  changre,  time  for,  939. 

lies  from  order  relating  to  change,  963. 
brougrht  in  wrong:  county,  chang^e,  how  demanded,  396. 
changre  of.     See  tit.  Chaaare  of  Veaue. 

appeal  from  order  on  does  not  stay,  949. 

costs  on,  399. 

defendant  must  demand,  on  appearing,  with  affidavit,  89S. 

dlMiaallllcatloB  of  Judge  or  luatlee 
for.  398. 
where  more  than  one  Judge  In  county,  170. 

exception  deemed  taken,  when,  647. 

fees.  399. 

generally.  397. 

grounds  of,  397. 

Jurisdiction,  399. 

place  in  certain  cases,  397. 

power  of  court  to  which  transferred.  399,  837. 

real   estate,   docketing  and  recording  Judgment,   400. 

to  what  court  transferred,  398. 

transmission  of  papers,  399. 

venue.     See  tit.  Change  of  Venae. 

what  court,  to,   398. 

where  justice  prejudiced,  90. 
claim  and  delivery  in  Justices'  court,  882. 
condemnation    proceedings.      See   tit.   Bntlnent   Dovnln. 

as  to,  1243. 
counties,  actions  against  or  between,  394. 
eounty  of 

any,  unless  change  demanded,  396. 

or  city,  action 

against,  where  brought.  394. 
by  transfer  of  to  another  county.  394. 
defendant 

Improperly  joined,  395. 

joined,  to  have  trial  in  his  county,  396. 

residence   of,  generally,   395. 
depart   from   state,   where  defendant  about  to,   395. 
foreclose  mortgage  or  Hen  on  realty,  where  brought,  892. 
foreclosure,  local,  392. 
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[References  are  to  sections.] 

PLACE  OP  TRIAL  (continued). 
forfeiture 

action  for  local,  393. 
action  to  recover.  393. 
in   actloas  'asalnut 

firrantees,  396. 
in    any    county,    unless    defendant    demand     trial     in     proper 

county,  396. 
injunction,  place  of  trial,  where  injunction  demanded.  392. 
^risdlctlon  on  transfer,  399. 

Justices'  court,  place  of  trial.     See  tit.  Juatleea'  Court. 
lien  on  real  estate,  venue  of  action  to  foreclose,  392. 
local,  when,  892,  393. 
may  be  changred,  when,  397. 
may  be  tried  in  any  county,  unless  defendant  demands  change, 

396. 
mortgraere,  venue  of  action  to  foreclose  lien  of.  392. 
motion  may  be  transferred  to  another  Judsre,  when,  1006. 
offense    committed    on    lake    or    stream    situated    in    several 

counties,  venue,  393. 
offleer 

action  agrainst,  393. 

or  person  aiding  him,  action  for  act  done  by  virtue  of  ofllcc>, 
893. 
order   to   show   cause   may   be   transferred   to   another  Judgre, 

when,  1006. 
partition,  local,  392. 
penalty,  action  for,  local,  393. 
probate  proceedlngrs.  transfer  of,  397,  1431,  1432. 
quietiner  title,  action  to  be  brought  in  county  where  land  is, 

78. 
real  property 

injuries  to  local,  392. 
recovery  of,  etc.,  local,  392. 

transfer    of    action    to    another    county,    proceedings    after 
Judgment,  400. 
reside,  generally  where  defendants,  895. 
residence  out  of  state  or  unknown,  395. 
trauafer 

of  where  judge  is  disqualified,  398. 
to  aaother  court 
costs  of,  899. 
manner  of,  398,  899. 
papers  to  be  transmitted,  399. 
when  Judge  disqualified,  398. 
transferred  cases  respecting  real  property,  proceedings  after 
Judgment,  400. 
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PLACE  OF  TRIAL  (continued), 
transitory  actions,  395. 
ivhea  defendant 

about  to  leave  the  state,  395. 
non-resident.  395. 
irlien  residence 
determines,  395. 
of  defendant  unknown,  395. 
where  the  cause,  or  some  part  thereof,  arose,  393. 
where  the  parties  reside,  395. 
where  the  property  lies  In  two  counties.  392. 
where  the  subject,  or  some  part  thereof,  is  situated.  892. 
PLAINTIFF.     See  tit.  Parties  to  Ac?tlon. 
pleadingrs  of,  422. 

relief  awarded  to  In  judgrment,  6 SO. 
who  may  be  Joined  as,  378. 
PLAT.     See  tit.  Description  of  Land. 
PLEA.     See  tit.  Anawer. 
PLEADING.     See    tits.    Anawerf   Contplalartf   Connterelalni;    De- 


account,  how  to  be  stated.  454. 
action   commenced   by   flllnfir  complaint.    4d5. 
and  practice,   rules  of,   In  proceedings  for  adjustment   of  in- 
debtedness,  etc.,   of  city  or  municipality,   I822d. 
•Ilesatlona 

material.  462,  463. 
not  denied 
admitted,  462. 

when  deemed  controverted,  462. 
when  deemed  true,  462. 
allowed,  what  are,  422. 
amended 
fllinsr,  472. 
service  of,  472. 

to  bringr  in  necessary  parties,  389. 
amendment  of 

as  to,  128,  432.  472,  473. 

changrlns  parties,  473. 

correcting:  mistake,   473.  t 

in  Justices'  court.     See  tits.  Joatffeea*  Courti  Proeeedtngn   In 

Juatlcea'  Court, 
of  course 
as  to,  472. 

filing:  and  service  of,  472. 
postponingr  trial  in  Justices'  court  for.  874. 
time  for,  when  demurrer  sustained  or  overruled,  476. 
without  costs,  470. 
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PLEADING   (continued), 
answer.    See  tit.  Amwer. 

as  to,  487-444. 
bill  of  particulars.     See  tit.  BUI  of  Pavtlealttm. 

as  to,  464,  85S. 
board,   determination   of,   456. 
code  prescribes  form  and  rules  of,  421. 
complaint.     See  tit.  Complalmt. 

amended  answer  to,  432. 

as  to  erenerally,  425-427. 
conditions  precedent,  performance  of,  467. 
consolidation  of  actions,  1048. 
construction  to  be  liberal,  452. 
counterclaim.     See  tit.   Counterclaim. 
cross-complaint.     See  tit.  GroMi-Gomplalat. 

as  to,  442. 
cross-demand,  439,  440. 
damagres.    See  tit.  Oamaves. 
defects  in.     See  tit.  Brrora*  Deffcet%  ete. 

to  be  disreerarded  unless  substantial  rlgrhts  affected,  475. 
defendant,  pleadingrs  of,  421. 
definition  of.   420. 
demurrer.     See  tit.   Demarrer. 

as  to,  443,  444. 

to  answer,  443,  444. 

to  complaint,  430-434. 
description  of  real  property.     See  tit.  Deoeti#tloa  of  Ijaad. 

as  to,  466. 
determination  of  court  or  board,  456. 
enlarsrins  time  for,  473. 
error    in,    to    be    disregarded    unless    substantial    rights    are 

affected,  475. 
escheat  proceedlngrs,  in,   1271. 
extension  of  time  for,  1054. 
faets 

ultimate,    not    probative,    nor    conclusions     of     law     to     be 
pleaded,  426. 

what  to  be  pleaded,  426. 
fictitious  name,  when  party  may  be  sued  by,  474. 
minsr.  465. 
form  of 

action,  but  one,  307. 

as  to,  421. 

Justices'  court,  in,  851-860. 

prescribed  by  code,  421. 
sreneral  rules  of.     See  tit.  0«aoral  Rates  of  Pteadlacv 

as  to.  462-466. 
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PLEADING  (continued). 

grenulneness  of  instrument,  when  admitted,  449. 

heading  to  defective,  effect,  1046. 

in  Justices'  court.    See  tit.  PvoeeedlBsn  la  Jastlcea*  Co«rt. 

in  mechanics*  lien  cases.     See  tit.  Meehaalea'  Itlea. 

inspection  of  instrument,  demand  for,  449. 

Inaitni meats,  ipenaliieBess  of 

how  controverted,  448. 

when   admitted,   448. 
irrelevant  matter,  striking:  out,  453. 
issue  not  made  by,  how  tried.  809. 
items 

need  not  be  pleaded,  454. 

of  account,  454. 
Joined,  what  actions  may  be.    See  tit.  Jolader  of  Caanen. 

as  to,  427. 
Joint  debtor 

action   afiralnst  after  Judgment,  989-994. 

after  Judgment,  proceedings,  998. 
Jndsmeiits 

as  to,   1962. 

how  pleaded,  466. 
Judgment-roll,  part  of,  670. 
libel.     See  tit.  Slander  aad  Liliel. 

and  slander,  460. 

answer  In  action  for,  461. 

complaint  in  action  for,  460. 
limitations,  statute  of.     See  tit.  Statate  of  LImltatioaa. 

how  pleaded,  458. 
lost,  how  supplied,  1045. 
mistakes  in,  and  amendment,  469-476. 
material  allesatloas 

definition  of,  463. 

not  controverted,  admitted,  462. 
names  of  part  lea 

as  to,  422. 

fictitious,  474. 
objections  to,  when  waived,  434. 
ordinance  In  police  court,  929. 
particulars,  bill  of.     See  tit.  Bill  of  Particulars. 

as  to,  454,  855. 
parties.  367-392. 
plaintiff,  pleadings  of,  422. 
private  statute,  pleaded  how,  459. 
real  property 

conditions-  precedent,  conveyance,  457. 

description,   455. 
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PLEADING  (continued). 

redundant  matter,  striking  out,  453. 
rnlea 

by  which  sufficiency  governed  prescribed  by  code,  421. 

of  prescribed  by  code,  421. 
neparately  stated 

causes  of  action  must  be,  427. 

defenses  must  be,  441. 
•erFloe 

as  to  generally,  465. 

in  action  for  divorce,  1019. 
sham,  striking  out,  453. 
signature  to,  446. 
ulander 

and  libel,  460. 

complaint  in  action  for,  460. 
special  issues  not  made  by  pleadings,  how  tried.  309. 
■tat  ate 

of  limitations.     See  tit.  Statute  of  L.lmltatloas. 
as  to,  458. 

private,  how  pleaded,  459. 

utrlklniT  oat 

order,  deemed  excepted  to,  647. 

redundant  and  irrelevant  matter,  453. 
subscription  to,  446. 
Mupplemental 

as  to,  670. 

for  revival  of  judgment.  685. 

to  bring  in  necessary  parties,  389. 

when  allowed,  464. 
title,  defective  or  want  of,  effect,  1046. 
variance.     See  tit.  Variance. 

as  to,  469-471. 

amendment  for,   469,  470. 

immaterial,  how  provided  for,   470. 

what  is  not,  but  a  failure  of  proof,  471. 

when  material,  469. 
verification  of.     See  tit.  Verlllcatloa. 

affidavit,  446. 

as  to,  449-473. 

by  attorney,  446. 

by  officer  of  corporation,  446. 

by  one  other  than  a  party.  446. 

manner  of,  446. 

may  be  by  affidavit,  2009. 

when  necessary,  446. 
what  are  allowed,  422. 
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PLEADING  (continued). 

what    constitutes,    in   proceeding's    agrainst    joint    debtor   after 

Juderment,  993. 
written  fiurtraiaeBts 

in  Justices'  court,  maniK^r  of,  886. 
inspection  refused,  449. 
setting  forth,   447-449. 

plural' 

includes  singular,  17. 
POLICES  COURT 

actions  in,  929,  933. 


may  be  oral  or  writtes.  931. 

when  may  be  made,  9S1. 
appeals 

from,  to  superior  court,    78,  974. 

to  superior  court,  974-98  0. 
attorney,  license  not  necessary  Ui  practice  as.  In.  281. 
complaint 

filing,  930. 

in,  to  be  verified,   929. 

to  contain  what,   929. 
impaneling  Jury,  manner  of,  261. 
Jurors  for,  how  summone'd,   231. 
mandamus  cannot  issue^   1085. 
ordinancw 

how  pleaded,  981. 

violation  of,  how  ple8»ded,  989. 
organization,  121. 

proceedings  In.     See  tit..  P-«oceedlasa  I*  Civil  Arttona  In  PoIIop 
Courts. 

conducted  as  in  Justi.ces '  court,  983. 
provided  for  in  Political  -Code,  121. 
record,  police  courts  are   not  courts  of.  34. 
seal.  148-163. 

summons,  time  for  issuln^T.  930. 
trial 

adjournment,  931. 

by  court,  in  what  cases  will  be  had  on  violating  ordinance. 
929. 

by  jury,  when  defeniflant  entitled  to  on  violating  ordinance. 
929. 

time  for,  932. 
where  provided  for,  121. 
POLICB  JUDGB 

may  take  acknowledgment,  affidavit,  deposition.  179. 
POLLING  JURY.    See  tit.  Jury. 
as  to,  618. 
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POSSESSION 

adverse,  318. 

Issue   of    title,    evidence    of    continued    possession    of    remote 

occupant,  18S4. 
parties  defendant,  who  may  be  joined  In  action  for.  379. 
presumption   of  ownership  from,   1968. 

realty,  action  to  recover,  costs  of  course  allowed,  when,  1022. 
writ  of,  who  may  have,  380. 
POSSESSION    OP    BSSTATB.      See    tit.    Ittvcatery»    Apvrminmm^mt 

and  Posaessloift  of  Batate. 
POSTPONBMBNT.     See  tits.  Conttm«aace{  Trial. 
costs  may  be  imposed,  1029. 
forcible  entry,  etc.,  1173. 
mandamus  on,  1089. 
trial,  595,  696. 
commission,  return  of,  2027. 
justices'  court,  874. 
POWBR 

of  receiver.     See  tit.  Reeelver. 
of  trustee  of  estate  of  missing  person,  1822b. 
POWBR  AND  DUTIBS  OP  GUARDIANS 

to  pay  debts  of  ward  out  of  ward's  estate,  1768. 
to  recover  debts  due  ward,  and  to  represent  him,  1769. 
to  represent  ward,  1769. 
POIVBR  OP  ATTORNBY 

to  act  as  counsel  in  justices'  court,  96. 
POW^BR  OP  COURT 
amendment,  128. 
contempt.  1209-1222. 
oaths,  administration  of.   128. 
obedience,  compelling',   12S. 
officers,  etc.,  controlliner,    128. 
order  enforcing*,  128. 
process  controlling,   128. 
supreme  court  on  appeal.   53. 
witnesses,  coercing,  128. 
VOWmn  OP   LB6I8LATURE.     Sec   tit.  i/nrlalatare. 
PRACTICB.     See  tit.  Trial. 
action,  when  commenced,  350. 

eminent  domain,  rules  of  practice  governing.  1256.  1262. 
error  disregarded  unless  substantial  rights  affected.  475. 
In  Justices'  court.  95. 
In    proceedings   for  adjustment   of   Indebtedness,   etc..   of    city 

or  municipality,    1822d. 
orders  out  of  court  without  notice,  how  vacated  or  modified. 

937. 
power  of  court  where  procedure  not  speciftcally  provided,  187. 
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PRACTICE  (continued), 
rules  of,  1109. 

time»  extension  of,  srenerally,  1054. 

vacancy  in  oflSce  of  Judgre  does  not  affect  proceedlngrs,  184. 
PREFBRBNGB] 

claims  for  wafires,  1204-1207. 

condemnation    proceedings,    preference    of    over    other    ciTil 

actions,  1264. 
debts  against  decedent's  estate.  1643^1C46. 
election  contests,  preference  of  on  appeal,  65. 
family  allowance,  of,  1467. 

in  making  appointment  of  special  administrators.  1412. 
probate  appeals,  preference  given  to,  67. 
wages  a  preferred  claim  against  estate  of  decedent.  1205. 
where  several  persons  equally  entitled  to  administer,  1366. 
who  entitled  to,  in  appointment  of  guardians,   1751. 
PRELIMINARY  PROVISIONS 
action 

defined.  22. 

not  affected  by  code,  8. 
act 

how  cited,  enumerated  and  amended,  19. 

not  to  be  done  on  holidays,  13. 
civil  action 

arises  out  of  obligations  or  injuries,  25. 

by  whom  prosecuted,  30. 
civil  and  criminal  remedies  not  merged,  32. 
computation  of  time,  12. 

construction  of  repeal  as  to  certain  ofllces,  7. 
criminal  actions,  31. 
division  of  injuries,  27. 
holidays,  when.     See  tit.  Holldnyii. 

Injuries  to 
person,  29. 
property,   28. 
Joint  authority,  15. 
Judicial  remedies,  deflned,  20. 
limitations  shall  continue  to  run,  9. 
obligation  defined,  26. 

provisions  similar  to  existing  laws,  how  construed.  5. 
retroactive,  code  not,  3. 
rules  of  construction,  4. 
seal.     See  tit.  Seal. 

definition   of,  14. 
special  proceedings,  defined.  23. 
statutes,  etc.,  inconsistent  with  code,  18. 
tenure  of  office  preserved,  6. 
when  code  takes  efTcct,  2. 

1882 


INDEX. 
[References  are  to  sections.] 

PRELIMINARY  PROVISIONS  (continued). 
word*  and 
phrases,  construction  of,  1%. 
terms  defined,  17. 
PRBPONDBRANGE2  OF  BVIDBNCB.     See  tit.  Bvldemee. 
PRBSBNT 

includes  future,  17. 
PRBSBNTATION  OF  CLAISfS.     See  tit.  Clalma  asaiiutt  Bhitatea. 
PRBSBRVATION    OF    BSTATB    OF    DBCBDBNT.      See    tit.    Bh- 

tates  of  Decedeata. 
PRBSUBIFTION.     See  tit.  Bvldenee. 
ancient  documents  presumed  genuine,   1963. 
as  to  correctness  of  books  containine:  law,  1900. 
bindiner  on  Jury,  1961. 

boolcs  containingr  laws  of  foreign  country  or  sister  state  pre- 
sumed correct,  1900. 
coaclaalve 

any  other  presumption  by  statute  expressly  made  so,  1962. 
Uurae  of 

wife  cohabitins  with   husband,    1962. 
Judgrment  or  order  of  court,  1962. 
enumeration  of,  1962. 
estoppel 

by  acts  in  pais,  1962. 
by  ''atandlngr  by,"   1962. 
in  pais,  1962. 
generally,  1962. 
guilty  intent,  when,  1962. 
Judgment,   1908,   1962. 
lesritimacy,  1962. 
made,  by  statute,  1962. 
malicious  and  guilty  intents,   1962. 
of  title 

in  landlord,  1962. 
order  of  court,  1908,  1962. 
recitals 

in  written  instrument,  1962. 
specification  of,  1962. 
tenant 

cannot  deny  landlord's  title,   1962. 
not  permitted  to  deny  title  of  landlord,  1962. 
truth  of  facts  recited,- 1962. 

whenever  party  has   by   his  own  declaration,  act,  etc.,  led 
another  to  believe,  1962. 
controverted  presumptions 

enumeration  of,  1963. 
definition  of,  1959. 
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PRESUMPTION   (continued). 
dlapatable 

acquiescence,  presumption  from,  1963. 

ancient  writing:,  1963. 

arbitration,  all  matters  passed  upon,  1963. 

arbitrators  passed  on  all  matters  submitted.   1963. 

arising  from  order  of  court,  1909. 


containing  reports  of  cases,  1963. 

contents  of,  correct,  1963. 

printed  by  authority,  1968. 
burial  grround,  dedication  of«  1963. 
consequence  of  act  intended,  1963. 
eoaaidemtloai 

for  bill  or  note,  1963. 

for  indorsement,  1963. 

from  writingr,  1963. 
continuance  of  thins,   1963. 
course  of 

business,  ordinary,  1963. 

nature,  or  habits  of  life,  ordinary.  1963. 
court  acting:  within  Jurisdiction,  1963. 
date,  correct,  1963. 
death 

of  person  not  heard  from  for  seven  years,  1963. 

priority  of,  1963. 
dedication  of  burial  ground,  1963. 
delivery,  1963. 

from  possession  of  order  for  delivery.  1963. 

imports  ownership  of  deliveree,  1963. 
fairness  of  private  transactions,  1963. 
generally,  1963. 

higher  evidence  is  adverse  if  lower  produced.  1963. 
identity  of  person  from  identity  of  name.  1963. 
ladorsement 

of  bill  or  note,  time  of,   1963. 

where  made,   1963. 
innocence,  1963. 

issue,  all  matters  in  passed  upon,  1963. 
judge  acting  within  jurisdiction,   1963. 
jurisdiction  that  court  or  judge  acts  within,  1963. 
jury  must  find  according  to,  1961. 
law  has  been  obeyed,  1963. 
legitimacy,   1963. 

letters  mailed   where   received,    1963. 
marriage,  1963. 
may  be  rebutted  by  evidence.  1961^  1963. 
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PRESUMPTION   (continued). 

money  paid  to  a  person  was  due,  1963. 
non-conclusive  Judicial  record  correct.  1963. 
obligation  delivered  up  paid,   1963. 
officer  refiTularly  appointed,  1963. 
official  duty  performed,  1963. 
ordinary  care  taken  of  one's  own  concerns,  1963. 
over  thirty  years  presumed  firenuiDe*  1963. 
owBershlp  frouk 

acts  of  dominion  or  from  reputation,  1963. 

common  reputation,  1963. 

exercisinsT  acts  of  ownership,   1963. 
partnership,  1963. 
paymeat 

from  possession  of  order  for  payment,  1963. 

of  earlier  rent  and  instalments  on  production  of  later  re- 
ceipt, 1963. 
possession  imports  ownership,  1963. 
rent,  last  receipt  for,  1963. 
shorthand  notes,  273. 
suppressed  evidence  adverse,  1963. 
survivorship,   1963. 
table.  1960.  1963. 

that  one  takes  ordinary  care  of  his  concerns,  1668. 
trustee,  bare,  has  conveyed  to  cestui.  1963. 
unlawful   intent,  1963. 
witness  presumed  to  speak  truth,  1&47. 
writing  thirty  years  old,  1963. 
error  not  presumed  prejudicial,  475. 
forelKB 

court,  etc.,  acting  within  jurisdiction.  1963. 

Judgment,  presumption  arising  from.  1915. 
generally,  1963. 

higher  evidence  is  adverse,  if  lower  produced.  1968. 
Identity,  1963. 

indorsement  of  note,  etc.,  where  made,  1963. 
Innocence,   1968. 

issue,  all  matters  in,  passed  upon,  1963. 
Jury  must  And  according  to,  1961. 
law  has  been  obeyed.  1963. 
legitimacy,  1963. 
letters  mailed,  1963. 
marriage,  1963. 

may  be  controverted,  when,  1961. 
may   be   rebutted   by   evidence   unless   made   conclusive,    1961. 

1963. 
money  paid  to  a  person  was  due  to  him,  1963. 
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PRESUMPTION   (continued). 

non-conclusive  Judicial   record  correct,   1963. 

obliiratlon  delivered  up  paid,  1963. 

officer  regularly  appointed,  1968. 

official  duty  duly  performed,  1968. 

partnership,  1963. 

poaaeasloiK 

imports  ownership,  1963. 

of  realty,  presumption  as  to,  321. 
public  officer  de  facto,  appointment  of,  1968. 
refusal  to  produce  books  and  papers,  on,  1000. 
rent,  last  receipt  for,  1963. 
sheriff's  return,  262. 
shorthand  notes,  270. 
suppressed  evidence  adverse,  1963. 
survivorship,  presumptions  respecting,   1963. 
tenant,  possession  of,  presumption  as  to,  326. 
trustee,  bare,  has  conveyed  to  cestui  que  trust,  1963. 
unlawful  intent,  1963. 
witness  presumed  to  speak  truth,  1847. 
words  presumed  used  in  ordinary  acceptation,  1861. 
writing  thirty  years  old,  1968. 
FRISSST 

cannot  be  examined  as  witness,  when,  1881. 
exempt  from  Jury  duty,  200. 
PRIMA  FACIEI  BVIDBNCK.     See  tit.  Bvlden««. 
PRIMARY  BVIDBNCB.     See  tit.  BvldeBce. 
PRINCIPAL.  AND  AGBNT.     See  tit.  Aseaey. 
PRINTING 

included  in  writing,  17. 
PRISONER 
a  ivltmcsa 

how  examined,  1997. 

how  to  be  brought,  1996. 

on  whose  motion,  1996. 
adverse  possession  against,  828. 

confined  on  civil  process,  discharged  on  what  conditions,  1143. 
deposition  of,  1997. 
dlacharse  of 

by  order  of  plaintiff,  no  second  arrest,  1153. 

denied,  second  application,   1159. 

evidence,  hearing  of,  1146. 

examlaatloA  for 

answers  in  writing  may  be  required,  1146. 
before  Judge,  1146. 

exempt  from  subsequent  arrest,   1151. 

final,   1161. 
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• 
PRISONER 
tfselMwe  •!  (continued). 

judflrnient  remains  in  force,   1152. 
notice  of  application  for,  1144. 

service  of,  1145. 
oath  to  be  administered,  1148. 
order  of,  1149. 
escape,  limitation  of  action  for,  840. 
Imprisonment,  effect  on  running:  of  statute,  328. 
limitation  of  action  in  case  of  imprisonment,  328,  358. 
plaintiff  may  order  discharsre  of,  1153. 
support  of,  plaintiff  to  advance  funds  for.  1164. 
witness,  as,  1995. 

order  for  production  of,  1993. 
PRIVATB  SITTINGS 

in  certain  cases,  125. 
PRIVATB  8TATUTKS.     See  tit.  Statntes. 
defined,  1898. 

forelg'n  law-books  admissible  in  evidence,  1900. 
how  pleaded,  459. 
recitals  In,  how  far  evidence.  1908. 
PRIVATB  19VRITINGS.     See   tits.   Bvldencei   IVrltlttirs. 
books,  maps,  etc.,  how  far  evidence,  198^. 
classification  of,  1929. 

compromise  of  debt  without  seal,  grood,  1984. 
copies  of  entries  also  proved,  1947. 

entries  of  decedents,  evidence  in  specified  cases,  1946. 
evidence  of   handwriting:,   1943. 

where  a  writing:  is  more  than  thirty  years  old,  1945. 
how  proved,  1940,  1948. 

instruments  affecting  real  property  used  as  evidence,   1951. 
maps,  how  far  evidence,  1986. 

orig:inal  writing:  to  be  produced  or  accounted  for.  1937. 
other  witnesses  may  also  testify,  1941. 
removal  of  public  records,   transcript  as  evidence,   1950. 
seal  defined,  1930. 
effect  of,  1982. 

execution  of  instrument  defined,  1933. 
how  made,  1931. 
subscribing:  witness  defined,  1985. 
what  are,  1887. 

when  evidence  of  execution  not  necessary,   1942. 
when  in  possession  of  adverse  party,  notice  to  be  g'iven,  1938. 
writings  called  for  and  inspected  may  be  withheld.  1939. 
PRIVILBGBD     COMMUNICATION.        See     tits.      Attorney     aad 
Client  I    Hnshnad     and     Wife}      MlnlnteFi     Physician  p 
Priest  I   Witness. 
as  to,  generally,  1880-1884. 

1887 


INDBX. 
[Referenoes  are  to  sections.] 

• 

PROBATE.  See  tits.  Probate  Covrti  Probate  Jadse^  Probate 
Matters!  Probate  of  Forel«a  l¥lll«|  Probate  •€  I^ort 
or  Destroyed  WIUs)  Probate  of  Naaenpattve  WIIIsi 
Probate  of  Wills  i  Probate  Proeeedlass. 

appeals,  1714. 
as  to  generally ,  1294. 
citation.  1707-1712. 

contempt  by  executor,  etc.,  or  ffUardian,  1721. 
decrees  of,  1704. 

homestead,  recordingr  decree,  1719. 
issues,  1716. 
new  trials,  1714. 
orders  of,   1704. 
practice,  rules  of,  1713. 
recorded  decrees  of,  are  notice,   1706. 
seal,  149. 
terms,  89. 
trials,  1716,  1717. 
PROBATB  COURT.     See   tits.   Gourtai  PMbatei  Bntatea  of  De- 
eeaaed    Peraoasi    Bzeeator    aad    AdaalalMratorf    Pro- 
eeediaffs  la  Probate  Coartf  Pablle  A^atfalatiator. 
appeals,   1714. 

from    decree    settling    trustee's    account   after   distribution. 
1701. 

preference  eriven,  57. 
chambers,  power  of  court  at,  166. 
citation 

by   personal   notice,   1710. 

how  directed,   1707. 

how  issued,  1708. 

how   served,   1709. 

to  be  served  five  days  before  return,  1711. 

what  to  contain.  1707. 
costs,  by  whom  to  be  paid,   1720. 
court  to  try  case  when  no  Jury  demanded,  1717. 
decrees  of 

need  not  recite  Jurisdiction,   1704. 

to   be  entered   in  minutes,   1704. 

to   be  recorded,   1719. 

recorded,  as   notice.   1706. 
voardlan 

appearance   by,    1722. 

appointment  of.     See  tit.  Gaardlan. 

service   of   notice   upon,    1722. 
issues  Joined  in,  how  tried  and  disposed  of,  1716. 
Judgements    of,   entered   and    enforceable  as    other    Judg-ments 
are,    1716. 
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PROBATB  COURT  (continued). 

Jury  trial  where  issues  of  fact  Joined,  1717. 

new  trial,  1714.  1717. 

notice 

personal,  to  be  by  citation,  1710. 

recorded,  order  or  decree  as,  1706. 
orders 

of,  need  not  recite  Jurisdiction,   1704. 

of,  to  be  entered  in  minutes,  1704. 

recorded,  as  notice,  1706. 
personal  notice  to  be  by  citation,  1710. 
power  of,  at  chambers,  166. 
practice 

of,  sections  of  code  groverniniT,  1713. 

rules  of,  in  general,  1718. 
preferences  grlven  to  appeals  in  probate,  67. 
public  administrator.     See  tit.  Public  Administrator. 

as  to.    1726-1744. 
publication,  how  often  to  be  made,  1705. 
recorded  order  of  decree  as  notice,   1706. 
serviee  on  eruardian,  equivalent  to  service  on  ward,  1722. 
transfer  of  books,  papers,  and  actions  to  superior  court.  79. 
vacancy   in   trusteeship,   flllins,   1702. 
wills,  probate  of.     See  tit.  Wills. 

writs  and  process  necessary  may  be  issued  at  chambers,  166. 
PROBATB  JUDGES.    See  tits.  Chambers;  Jndses. 

chambers,  power  at,  166. 
PROBATB  OF  FORBIGN  WILLS 
admission   of  to   probate,   1324. 
foreign,   1318-1824. 
hearing:  proof   on,    1324. 

in  other  states  to  be  recorded  when  and  where,  1822. 
letters   to    issue   on,    when,    1324. 

may  be  recorded  in  county  where  testator  left  property,  1322. 
notice  of  petition  for  letters,  1828. 
petition  for  letters,   1323. 
proceed  in  grs  on  the  production  of,   1328. 
record  of,  when  and  where,  1322. 
to  be  recorded,  when  and  where.  1322. 
PROBATB   OF   LOST   OR   DBSTROYBD   WILLS 

acts  of  executors,  etc.,  valid  until  power  is  revoked,  1428. 
certificate  of  contents  to  be  flled  and  recorded,   1340. 
destroyed  fraudulently  during  lifetime,  1339. 
executor 

or  administrator  may  resign,   when,  1427. 
court  to  appoint  successor,  when,  1427. 
existence  at  time  of  testator's  death  to  be  proved,  1389. 

Kerr's   C.   C.   P.— 119  1889 


nnoHx. 

[ReferenoeB  are  to  secttone.] 

PROBATE  OP  LOST  OR  DBSTROYB2D  WILLS    (continued), 
ffrantlnff  letters,  1840. 

Incompetent,  all  actlngr  being:,  whom  to  act,  1426. 
lomtf  ete. 

certifying',  recordingr,  and  irrantingr  letters,  1840. 

existence,  must  have  been  In,  at  time  of  death,  1389. 

proof  of,  1838. 

restraining  acts  of  executors  of  other  will,  etc.,   1841. 
must  be  proved  by  two  witnesses,  1839. 
must  have  existed  at  time  of  death,  except  when,  1339. 
on   proof  of  will  after  letters  of  administration,   letters   re- 
voked, 1428. 
powers  of  executors  in  such  cases,  1424. 
proof  of 

execution  and  validity  to  be  taken,  1388. 

notice  to  persons  interested,  1888.  1844. 

testimony  to  be  reduced  to  writing:,  1338. 
provfsloBS 

of,  to  be  certified  and  recorded,  1840. 

to  be  proved  by  two  witnesses,  1839. 
remain  in  gr   administrator   or   executor   to   continue    when   his 

colleagrues  are  disqualified,  1425. 
restraining:  executor  during:  proceedingr  to  prove,  1341. 
revocation  of  letters  after,  1428. 
successor  to  executor,  etc.,  resigned,  court  to  appoint  when, 

1427. 
testimony  to  be  reduced  to  writing  and  certified,   1344. 
transcripts  of  court  minutes  to  be  evidence,  1429. 
who  may  petition  for,  1299. 
whom  to  act  when  all  acting  are  incompetent,  1426. 

probate:  of  nuncupative:  w^ills 

additional  requirements  in  probate  of,   1846. 
appointments 

of  executor  and  administrator,  procedure,  1846. 

to  conform  to  provisions  as  to  other  wills,  1346. 
contest 

and    appointment    to    conform    to    provisions    as    to    other 
wills,  1846. 

as  to,  1346. 

of  procedure,  1346. 
how  admitted  to  probate,  1844. 
manner  of  appointment  of  executors,  1346. 
notice  of  probate,  1345. 
petition  for  probate,   requisites  of,  1344. 
proof  of.   1344,   1345. 

requirements,    1346. 
reducing  to  writing  and  filing.  1845. 
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PROBATE  OF  NUNCUPATIVE  WILLS  (continued), 
time  for  probate,  1344,  1S45. 
when  and  how  admitted  to  probate,  1344. 
who  may  petition  for  probate  of,  1299. 
PROBATE  OF  lKriLIj.S.     See  tits.  Probate  of  liost  ov  Destroyed 
Wills)    Probate    of   Foreign    W^lllsf    Probate   of   Nnn- 
enpatlre  Wills  |  Wills. 
certificate  of,  seal,  168. 
citation  to  produce,  1302. 
conclusive  after  one  year,  1838. 
contents  of  petition  for,   1800. 
contestiniT.    See  tit.  Coatestlas  Probate  of  Wills. 
contestins  after  probate.     See  tit.  Contestlair  Will  after  Pro- 
bate. 
absence  of  subscribine:  witnesses  to  be  accounted  for,  1315. 
all  subscriblner  witnesses  in  county  to  be  examined,  1315. 
all  testimony  to  be  filed  by  clerk,  1318. 
any  one  interested  may  contest,  1307. 
by  attorney  appointed  by  court  or  heir,  1307. 
certificate  of  proof  to  be  attached  to  will,  1317. 
contestant  is  plaintifT,  1312. 
demvrrer 

proceedings  where  sustained  or  overruled,  1312. 
to  opposition,  £:rounds  of,  1312. 
impaneling:  Jury,  1313. 

issues  when   tried  by  Jury  and  when  by  court,  1312. 
JndirnieAt 

to  be  entered  on  special  verdict,  I3l4. 
will  and  proofs  to  be  recorded,  1314. 

Jury 

to   return   special   verdict,   1314. 

trial,  mode  of,  1313. 
may  be  througrh  £ruardian  or  attorney,  1307. 
of  nuncupative,  how  conducted,  1846. 
proof  of 

handwriting*  of  testator  and  subscribing:  witnesses,  1315. 

subscribing:  witnesses,  to  be  reduced  to  writlngr.  1814. 
testimony 

of  other  than  subscribing:  witnesses  admissible   to  prove 
sanity  and  execution,  when,  1315. 

reduced    to    writing:   and    sig:ned.   admissibility    in    subse- 
quent contests,  1816. 
trial  by  court,  mode  of,  1316. 

will  and  certificate  of  proof  to  bo  filed  and  recorded,  1318. 
writtes 

grounds  of  opposition  to  be  filed,  1312. 

opposition,   service  of,   1312. 
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PROBATE  OF  WILLS  (continued). 

custodian   of  will   to   deliver  same   to  whom,   1298. 
hearing:  of  will  after  proof  of  service  of  notice,  130C. 
heirs  and  named  executors  to  be  notified,  how,  1304. 
holovmpldc  willa 

how  proved,  1308. 
in  what  county  to  be  proved,  1294. 
Jodse 

dla^nallfled  to  act 
in  what  cases,  1430. 

transfer  of  proceeding's  and  their  return,  1431,  1432. 
may  at  any  time  compel  attendance  of  witnesses,  130S. 
Jurisdiction  over,  probate  of,   1294. 
mwLiUwkg 

copies  of  notices  of  time  appointed  to  heirs,  1304. 
of  sotlcea 

of  petition,  notices  how  addressed,  1304. 
of  time  appointed  for  hearing  petition,  time  of,  1304. 
non-appointment    of   attorney   by   court   does   not    Invalidate. 

1807. 
notice  of 
petition  for 

how  given,  1303. 

publication  in  weekly  newspaper,  1303. 
of  foreign  wills.     See  tit.  Probate  of  Foreign  WIIIji. 
of   lost   or   destroyed    wills.      See     tit.     Probate     of    I«QBt    or 

Destroyed  IVills. 
of  nuncupative  wills.     See  tit.  Proliate  of  NnneniMitlTC  WUU. 
olographic  will,  how  proved,   1309. 
one  witness  sufficient  if  no  contest,  when,  1308. 
order  to  enforce 

attendance  of  witnesses,   1305. 
production  of  will,  1305. 
petition  for 

clerk  to  set  for  hearing,  1308. 
contents  of,  1300. 
devisee   may,   1299. 
effect  of  defects  in,  1300. 

failure  of  executor  to,  forfeiture  of  right  to  letters.  1301. 
hearing  of,  time  for,  1303. 
mailing  notices  to  executors,  1804. 
must  show  what,  1300. 
notice  and  proof  of,  1298-1312. 
how  given,  1303. 
how    served    on   executors,    1304. 
publication   or  posting  of,    1303. 
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PROBATE  OF  WILLS 
petltloB   for    (continued). 
peraoaal  service  of  Moitlec 

equivalent  to  mailing,   1304. 
time  for.  1304. 

who  may  flle,  1299. 
possession  of  will  by  third  person,  production,  1302. 
production  of  will  where  In  possession  of  third  person,  1802. 
vcToeatloa 

effect   on   powers   and   liabilities   of   executors   or   adminis- 
trators, 1831. 

Jury  trial,  1330. 

of  prior  letters,  1428. 

when  revoked,  1330. 
to  be  delivered  to  court,  1298. 
when  contest  of  probate  may  be  made,  1308. 
when  executor  forfeits  rlgrht  to  letters,  1801. 
who  may  appear  and  contest  will,  1307. 
who  may  petition  for  probate  of  will,  1299. 
PROBATB  PROCBBDINGS 
appeals  in,  57. 

rules  of  practice  in.     See  tit.  Rules  of  Practice. 
sale.     See  tit.  Probate  Sale. 

PROBATE  SALES.    See  tits.  Sale  and  Conveyance  of  Property  of 
Decedent)  Sale  of  Real  Estate,  etc. 

PROBATION   COMMITTEE 

appointment  of,  131. 

how  to  be  made,  131. 
compensation  of,  131. 
duty  of  deputy,  131. 

expenses  allowed  probation  officers,  131. 
may  •examine  certain  societies,  associations,  etc.,  131. 
oath  of  office  of,  131. 
powers  of  peace  officers,  131. 
present  officers  to  serve,  131. 
probation  onecrs 

ajid  deputies,  appointment  of,  181. 
conditional  probation  officers,  131. 

to  inquire  into  antecedents  of  persons  arrested,  when,  131. 

to  serve  In  all  courts,  131. 
record  of  persons  released  on  probation,  181. 
report  of,  181. 

terms  and  conditions  of  probation,  131. 
vacancy  in,  how  filled,  131. 
PROCEDURE 

on  trial  of  impeachments,  89. 
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PROCBBDINGS.     See  tit.  Speelal  Proceedlmca. 

in  courts  to  be  in  Enipllsh  langrua^re,  185. 
PROC1CE3DINGS  IN  ClVIIi  AOTIOMS  IN  POIjI€»  COURTS 

defendant  may  plead  orally  or  In  wrttins.  931. 
how  commenced,  929. 

proceedings  to  be  conducted  as  in  Justices'  courts,  93S. 
summons  must  issue  on  filingr  of  complaint,  930. 
trial  by  jury,  when  defendant  entitled  to,  982. 
PROCBBDINGS  IN  JUSTICES'  COURT.     See  tit.  Jnttlcca'  CmdI. 
PROCBBDINGS  IN  PROBATB  COURTS 
chansre  of  venue  in,  1295. 
Juriadlctton  of  probate  e9nrt 

of  accounts  rendered  by  executors  and  administrators,  and 

of  payment  of  debts,  1612-1658. 
of  claims  aerainst  the  estates,  1490*1514. 
of   executors   and  administrators,    their   letters,    bonds,   n^ 

movals,  and  suspensions,  1848-1440. 
of  eruardian  and  ward.  1747-1810. 
of  Jurisdiction,   1294,  1295. 
of  orders,  decrees,   processes,   minutes,   records,   trials,  and 

appeals,  1704-1728. 
of  public  administrators.  1726-1744. 
of  sales  and   conveyances   of  property   of  decedents,   1516- 

1579. 
of  the  conveyance  of  real  estate  by  executors  and  adminis^- 

trators  in  certain  cases,  1597-1607. 
of  the  inventory  and  collection  of  the  effects  of  decedents. 

1445-1461. 
of  the  partition,   distribution,   and   flnal   settlement   of  es- 
tates. 1658-1708%. 
of  the  powers  and  duties  of  executors  and  administrators. 

of  the  management  of  estates,  1581-1591. 
of  the  probate  of  wills.  1298-1346. 
of   the   provisions   for   the   support   of   family,   and    of   the 

homestead.  1464-1486. 
when  decided  by  first  application,  1295. 
when  exercised  over  estate  of  decedent,  1294. 
PROCBBDINGS    SUPPLBBIBNTART  TO  BXBCUTION.      See    tlL 
SopplemeBtary   PiPoeeedlMSS. 
generally,  714-721. 
PROCBBDINGS  TO  PBRPBTUATB  TB8TIHONT 
effect  of  deposition,  2089. 
evidence  may  be  perpetuated,  2083. 
nuiBBer  of 

application  for  order,   2084. 
taking  deposition,  2089. 
notice  of  time  and  place  to  be  given,  2085. 

1894 


INDEDL 
[References  are  to  sections.] 

PR0CESBDIN08  TO  PERPETUATE  TESTIMONY  (continued), 
papers  prima  facie  evidence,  2087. 
when  evidence  may  be  produced,  2088. 
PROCESS.     See  tit.  Smunioma. 
abbreviations,  18Cf. 
abuse  of,  contempt,  1209. 
abuse  or  disobedience  of,  a  contempt,  1209. 
amendment  of,  power  of  court,  128. 
chambers,  power  of  Judffe  at,  to  issue,  166. 
contempt,  for  abuse  of,  1209. 
definition  of.  17. 

dtschargre  of  persons  imprisoned  on  civil  process,  1148-1154. 
ffuardian,  service  on,  as  service  on  ward,  1722. 
how  far  extends,  78. 
inadvertence,  relief  from,  478. 
joint  debtors,  to,  after  Judgment,  989-994. 
Justices'  eowrtu 

from,  duty  of  sheriflF  and  deputy  to  serve.  87. 

in  payment  of  fees,  91. 

Issuance  in,  91. 

may  issue  to  any  part  of  the  county,  919. 

runs  where,  96,  106. 

to  be  issued  without  blanks,  920. 
lanfiTuase  to  be  used  in,  186. 
mistake,  relief  from,  473. 

mode  of,  any  suitable,  may  be  adopted  to  carry  out  Jurisdic- 
tion, 187. 
neerlect,  excusable,  surprise,  etc.,  relief  from,  473. 
povrer  of 

court  to  amend  and  control,  128. 

Judgres  at  chambers,  to  issue,  166. 
return  of,  in  ^stices'  court,  86,  93. 


by  telegraph,  1017. 
in  case  of  non-residents,  1016. 
on  associates  in  business,  388. 
on  eruardian,  1722. 

on  necessary  parties  ordered  in  by  court,  389. 
on  persons  transacting:  business  under  common  name,  388. 
sisrnifles  what,  17. 

superior  court,  extends  to  all  parts  of  state,  78. 
telegraph  service  by,  1017. 
PROFESSIONAL.  NEGLIGENCE.     See  tit.  Nesllsence. 
PROFITS.     See   tit.  Executors  and  Admlalatratora. 
from  time  of  execution   to  redemption,   706. 
mesne,  limitation  of  actions  for,  336. 
PROHIBITION.     See  tit.  Writ  of  Prohibition. 
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PROMISSORY  NOTBL    See  tits.  BUU  aad  Ifoteai  Ne^o^taMe  In- 
st rameBts. 
PROOF.    See  tits.  Evldencei  SSzAmlaatlos  of  WltacM. 

on  hearing  upon  petition  to  establisii  liens,  1724. 
PROPER  COUNTY.     See  tit.  Venae. 
PROPE2RTY 

deflnition  of  injury  to,  28. 
Includes  real  and  personal,  17. 
Joinder  of  actions  for  Injuries  to,  427. 
PROPERTY  CONVBYED  IN  FRAITD  OF  CREDITORS.     9«e  tit. 

Fmndulent  CoBTeyance. 
PROPERTY   IN    HANDS    OF   ADMINISTRATORS.      See    tit.    Bx- 

ecatom  and  Admlalstratora. 
PROPERTY  IN   HANDS  OF  EXECUTOR,  ETC.     See  tit.  Eaeca- 

tors  and  Administrators. 
PROVISIONAL  REMEDIES  IN  ClVIIi  ACTIONS 
affidavit  may  be  used  on,  2002. 
arrest  and  ball,  478-&04. 
attachment,  537-559. 

claim  and  delivery  of  personal  property,  509-621. 
deposit  in  court,  572-574. 
injunctions,  525-533. 
receiver,  564-569. 
PROVISIONAL.  REMEDIES  IN  JUSTICES*  COURT.     See  tit.  Jm- 

tlces'  Court. 
PUBLIC  ADMINISTRATOR.     See  tit.  Letters  Teatameatary  aad 
of  Adntlalatratloa. 
aeconat 

copy  of  to  be  filed  with  estate,  1739. 
duty  as  to  estate  moneys,  escheats,  etc.,  1737. 
failure  to 
a  misdemeanor,  1744. 
duty  of  district  attorney,   1744. 
punishment  for,  1744. 
order  to,  1735. 
semi-annually,  1736. 
aecouutlas 

and  delivering:  up  estate,  where  executor  appointed.  1730. 
to  county  clerk,  time  of,  1739. 
actions  by,  1730. 
acts,  when,  1726. 
bond  of.   1727. 

civil  officers  to  notify  of  property  subject  to  waste,  1731. 
code  sections  applicable  to,  1748. 
deposit  with  conaty  treasurer 

duties  and  compensation  of  treasurer,   1737. 
investment  by  treasurer,  1737. 
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PUBLIC  ADMINISTRATOR 

deposit  'vrlth  comity  treasurer   (continued), 
money,  how  drawn,  1787. 

payment  of  unclaimed  money  into  state  treasury,  1737. 
doty 

of  district  attorney  in  relation  to.  1744. 
of  persons  In  whose  house  any  strangrer  dies,  1728. 
on  appointment  of  another,  1730. 
embezzlement,  1733,  1734. 

estates  which   may  be  administered  by,   1726. 
every  six  months  return  of  conditions  of  estate  to  be  made, 

1736. 
ejcamlBatloB  of 

one  charged  ^vlth  embeBslcemnt 

punishment  for  disobedience  or  refusal  to  answer,  1734. 
questions  to  be  written,  sig-ned,  and   filed,    1734. 
person   charged   with   embezzlement  or  withholding:  estate, 
1733. 
fallore  of 

to  account,  a  misdemeanor,   1744. 
to  pay  over,  1740. 

money  as  ordered,  proceeding's  against,  1740. 
fees  of  officers,  when  and  by  whom  to  be  paid,  1741. 
generally,  1741-1744. 
how  to'  administer,  1729. 
how  unclaimed  estate  disposed  of,  1739. 
interest,  not  to  have  in  payments,  1738. 
inventory,  1729. 
lettem 

of,  when  and  how  obtained,  1727. 
moneys  deposited  by.  how  invested,  1736. 
must  institute  suits  to  recover  property,  1732. 
must  return  inventorj^and  administer  estate  according  to  his 

title,  1729. 
must  take  out  letters  with  reasonable  dispatch,  1727. 
not   to  be   interested   in   the   payment   for   or   on    account    of 
estates  In  his  hands,  1738. 

oath  of,  1727. 

may  be  administered  by,  1742. 
power  to  administer,  1742. 

order 

for  delivery  of  property  to  heirs  or  executors,  1735. 
of  appointment,  1365. 
on,  to  account,  1735. 

on,  to  turn  property  over  to  county  treasurer,  1740. 
penalty  for  failure  to  file  report,  1744. 
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PUBLIC  ADMINISTRATOR  (continued). 
IK^MieMdoii 

civil  ofBcers  to  grive  notice  of  waste  to,  1731. 
order  to  examine  party  charged  with  embezzlement  of  estate. 
17SS. 
'    punishment  for  refusinir  to  attend  examination  on  embezzle- 
ment of  estate,  17S4. 
suits  for  property  of  decedents,  1732. 

to  be   delivered  up   when  another  appointed  administrator 
or  executor,  1730. 
proceeding's  against  for  failure  to  pay  over  money  as  ordered. 

1740. 
property  to  be  banded  to  county  treasurer,  1737. 
provisions  applicable  to,  1743. 

report,  affidavit  that  he  is  not  interested  in  payments.  17SS. 
return  every  six  months,  1736. 
return  of  condition  of  estate  to  be  made  every  six  months  and 

published,  1736. 
settlement  with  county  clerk  monthly,  1739. 
stranger  dying:,  notice  of,  1728. 
to  adinlMlster 
oaths,  1742. 
to  file  reports,   1744. 
to  make  and  publish  return  of  condition  of  estate   every  six 

months,  1736. 
lo  obtain  letters,  when  and  how,  1727. 
unclaimed  estate,  how  disposed  of,  1789. 
waste,  civil  officers  to  notify  of,  1731. 
what  estates  may  be  administered  by,  1726. 
when  another  person  is  appointed  administrator  or  executor, 

to  deliver  up  the  estate,  1730. 
when  may  be  directed  to  take  estate,  1411. 
when  to  account  for  estate,  1780. 
when  to  be  appointed,  1366, 
when  to  deliver  up  estate,  1730. 
when  to  settle  with  county  clerk,  1739. 
PUBLIC  AND  PRIVATE  STATUTES 

definition  of,  1898. 
PUBLIC  HIGHWAY.     See  tit.  Roads  and  Hlshwayn. 
PUBLIC   LANDS 
adverse  possession,   effect  on   certificate  of  location    or  pur- 
chase, 1925. 
certificate  of  purchase   or  of  location  as  evidence  of  owner- 
ship, 1926. 
holdlngr  for  mlningr  purposes,  effect  on  certificate.  1925. 
void  letters  patent,  limitation  of  action  to  recover  land.  317. 
PUBLIC  OFFICER.     See  tit.  Offleer. 

bound  to  grive  copies  of  public  records,  1893. 
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PUBLIC  RBCORD9  AND  DOOUBinNTS 

proof  of  contents  of,  1856a. 

removal  of.  transcript  admissible  in  evidence,  1950. 
when  used  as  evidence,  1856a. 
PUBLIC  ROAD.     See  tit.  Roads  and  Hl^liways. 
PUBLIC  USK.     See  tit.  BndBeat  Dommfa. 
PUBLIC  WRITINGS 
books  containingr  laws  presumed  to  be  correct,  1900. 
certificates  of  purchase  primary  evidence  of  ownership,  1925. 
constitution.  1897. 

contents  of  other  official  certificates,  1925. 
copies  to  be  given  by  public  officers,  1898. 
definition  of,  1888. 
effect  of  Judgment,  final  order  upon  rights  of  various  cases. 

1908. 
effect  of  judicial  orders,  when  conclusive,  1909. 
what  deemed  adjudged  in  a  judgment,  1911. 
when  parties  deemed  to  be  the  same,  1910. 
entries 

in  official  book,  prima  facie  evidence,  1920. 
made  by  officers  or  boards,  prima  facie  evidence,  1926. 
every  cltisen  entitled  to  Inspect  and  copy,  1892. 
erldeaice  of 

foreign  laws,  1901. 
laws  of  other  states,   1902. 
inspection  and  copy  of,  1893. 
judicial  record.     See  tit.  Jadlclal  Record. 
justices'  judgment  in  another  state,  how  proved,  1921. 
kinds  of  public  writings,  1894. 
laws,  written  and  unwritten,  1895. 
manner  of  proving  other  official  documents,  1918. 
acts  .of 

a  municipal  corporation,  1918. 
tke  ezoontlve 

of  a  foreign  country,  1918. 
of  a  sister  state,  1918. 
of  this  state,  1918. 
diocuaieata 

in  the  departments  of  the  United  States  government,  1918. 
of  amy  otker  elaas 

in  a  foreign  country,  1918. 
in  a  sister  state,  1918. 
in  this  state.  1918. 
proeeodiaga  of  the  leglslaiurc 
of  a  foreign  country,  1918. 
of  a  sister  state,  1918. 
of  this  state,  1918. 
provisions  In  relation  to  states  applied  to  territories,  1924. 

1899 


INDEX. 
[References  are  to  sections.] 

PUBLIC  WRITINOS  (coBtlnoed). 
public 

and  private  statutes  defined,   1898. 
officers  bound  to  grive  copies  of,  1893. 
record  of  private  writing  evidence,  1919. 
recitals  in  statute,  how  far  evidence,  1903. 


authenticated  as  evidence,  1905. 

copy  of,  when  evidence,  1907. 

manner  of  impeachiner,  1916. 

of  another  state,  its  effect,  1913. 

of  court  of  admiralty,  1914. 

of  foreign  country,  how  authenticated,   1906. 
statutes.  1898. 
United  States  mineral  land  patent,  date  of  location   is  prima 

facie  evidence,  1927. 
unwritten  law  defined,   1899. 
what  are,  1888. 
PUBLICATION 

affidavit  to  prove,  2010. 

as  to,  what  is  a,  2010. 

changred  names,  of,  1277. 

default,  where  service  by,  procedure,  585. 

evidence  of,  what  is,  2010. 
filingr  evidence  of.  2011. 
kow  often  to  be  made 

as  to,  1705. 
judsrment-roll,  where  summons  served  by,  €70. 
newspaper,  publication  in,  how  proved,  2010. 
nottee 

of  dissolution  of  corporation,  1233. 

of  petition  for  probate,  of,  1303. 

to  lienholders,  on  partition,  service  of,  by,  762. 
of  petition  for  changre  of  name,  1277. 
of  summons.     See  tit.  PublleatloM  of  Sammoma, 
order 

for  sale  of  ward's  property,  of,  X78S. 

to  appear  in  escheat  proceedingrs.  of,  1269. 
petition  for  chancre  of  name,  of,  1277. 

probate  proceedingrs,  how  often  to  be  made,  in  general,  1705. 
service  upon  unknown  parties  by  in  partition,  757. 
unknown  parties  may  be  served  by  in  partition,  757. 
what  is,  2010. 
.  PUBLICATION  OF  SUMMONS^     See  tit.  INAlteatloB. 
in  partition,  757. 
manner  of,  413. 

of,  default  for  failure  to  answer,  585. 
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PUBLICATION  OF  SUMMONS  (continued). 

proof  of  service,  how  made,  415. 

to  unknown  parties  in  suit  to  quiet  title.  750. 

when  may  be  made,  412. 

where  there  are  more  than  one  defendant  and  part  only  are 
served,  proceedingr,  414. 
PUXSBLO  IiANDS.     See  tit.  Pablle  Lands. 

PURCHASER.     See  tits.  Exeeutloii  Sale;  ForeckMure  Sale;  Sale. 
PURITY  OF  BLESCTION  LAIMT.     See  tit.  Bleetlona. 
QUALIFICATIONS 

of  Justice  in  townships,  108. 

of  sureties,  generally,  1056. 
aUBSTIONS    OF    FACT.      See    tits.    JSvldenee;    Bxamlaatioa    of 
Witnesaca. 

for  Jury,  2101. 

Isauea  of  fact 
how  tried,  692. 
to  be  tried  by  jury  unless  waived,  882. 

to  be  determined  by  court  or  referee,  2103. 

to  be  tried  by  Jury,  2101. 
4^UX:STIONS  OF  LA^W.    See  tits.  Bvldence;  Examination  of  Wit- 


addressed  to  court,  2102. 
for  court,  2103. 
issues  of  law,  how  tried,  591. 
to  be  addressed  to  court,  2102. 
what  are,  2094. 
writ  of  possession,  380. 
QUI  TAM  ACTION 

limitation  on,  840. 
<|UIBTING  TITLE 
aetlon 

InTolTlngr  vnlldltr  •^  Sift  or  irumi  nnder  will 
determination  final,  738. 
will  admissible,  788. 
lies  to  determine  adverse  claim  in  what  cases,  738,  7 49 [a]. 
to  be  brougrht  in  county  where  land  is,  78. 
adverse  claim 

may  be  determined  in  condemnation  proceedingrs,  1248. 
parties  in  suit  to  determine,  380,  881. 
alienation  pending  suit,  747. 


cotenants  may  unite  in  suit  to  determine  adverse  claim,  481. 

on  disclaimer,  739. 

when  plaintiff  cannot  recover,  739. 
cumulative,  remedy  is,  751. 
default,  739. 
defendants.  Joinder  of,  379. 
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QUIETING  TITLE   (continued), 
disclaimer,  739. 
ffcnernlly 

land.  788-740. 

money,  etc.,  1050. 
heirs,  quieting  title  by,  1469. 
improvements,  set-off  for,  741. 
injunction,  626. 

inspection,  survey,  etc.,  of  property,  742,  743. 
judgment  in  and  conclusiveness  of,  750,  751. 
jurisdiction,   court   has   to   inquire   into  and   determine    what 

questions.  761. 
Jury  trial,  right  to,  788. 
lis  pendens,  to  be  filed,  749 [a]. 


to  action.  372,  379,  380.  738. 

unknown  defendants,  how  described,   749 [a], 
possession  of  executor  for  the  purpose  of,  1681. 
suit  for.  by,  or  against  executor,  1582. 
•lUBmons 

form  and  contents  of,  750. 

posting  copy  on  property.  750. 

publication  of.  760. 

service  of,  750. 
aflSdavlt  as  to,  760. 

on  unknown  or  non-resident  defendants,  760. 
time  to  issue,  750. 
survey,  order  for,  742,  743. 
tlUe 

plaintiff's  terminating,  during  suit.   740. 

termination  during  action.  740. 


defendants,  how  may  be  described  In  complaint,  749 [a]. 
parties 

claims  of,  how  determined,  749-751. 
hearing  of  adverse  claim  and  Judgment,  751. 
Indgmeiit 

by  default  not  entered,  751. 

conclusiveness  of,  751. 
rights  and  liabilities,  750. 


how  served,  751. 
issued  to,  749. 
dVO  WARRANTO.    See  tit.  UsnryaUoB  of  (Ml«e  and  Framchlae. 
superior  court 

has  Jurisdiction  of,  76. 
or  Judge  may  issue,  76. 
usurpation  of  office,  803-810. 
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QUORUM 

arbitrators,  1058,  1284. 


may  act  where  Joint  authority  sriven.  16. 
referees,  1058. 

senate  sittinsr  as  court  of  impeachment,  36. 
RAIIjROAD.    See  tit.  Railroad  Corporations. 
RAIIjROAD  corporation.     See  tit.  Railroads. 
eminent  domain,  1287. 

condemnation  for,  estimatinsr  cost  of  fences  and  cattle-suardB. 
1248. 
RATlFICATIOir.     See  tits.  Aveaeyi  Coatractn. 
RBAL  BSTATB.     See  tit.  Real  Propcvty. 
RBAIi  1D8TATB  AOBNT 
coauaiaaloa  of 

for  sale  of  real  property  of  decedent,  1559. 
executor,  etc.,  not  liable  for,  1559. 
RBAIi  PARTT  Of  INTXOIBST.     See  tit.  Parties  to  Action. 
RI3AI«  PROPERTY 

acknowlederment   of  conveyance,  Judffe   or  justice   may   take. 

179. 
actions 

respectinff,  must  be  brought  where,  392. 
to  recover  possession,  costs  of  course  allowed,  when,  1022. 
adverse  possession  of.     See  tit.  Adverse  PcNMCMiioa. 

as  to,  818-826. 
agreement  for  sale  of,  to  be  in  writing:,  1973. 
arbitration,  question  of  title  may  not  be  submitted  to,  1281. 
attached,  how,  542. 
attackmcnt  of 

duration  of  lien,  542a. 
manner  of,  542. 
release,  657. 
authority  of  agent  to  sell,  to  be  written,  1973. 
boundaries,  rules  for  determining:,  2077. 
claimants  under  common  source  of  title  may  unite,  381. 
cloud  on  title,  parties  in  suit  to  remove,  381. 
co-extensive  with  what,  17. 

contract  for  purchase  of,  by  decedent,  sale  of,  1565,  1566. 
contract  for  sale  of,  by  decedent,  completion  of,  1789a. 
costs  allowed  of  course  in  action  involving  title,  1022. 
cotenants,  parties  In  suit  concerning,  381. 
defendants  In  action  to  determine  adverse  claims,  380. 
dencrlptlon  of 
In  pleading,  456. 
rules  for  construing,  2077. 
ejectment.    See  tit.  ESJectmcnt. 
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REAL  PROPERTY  (continued). 
execatlon 

affecting',  to  issue  to  whom,  687. 

against,  684-688. 

purchaser  may  recover  for  injury  to,  after  sale  and  before 

delivery,  746. 
sale 

injury  to.  after,  746. 
of,  how  conducted,  694. 
of,  notice,  692. 
of,  redemption,  695. 
of,  what  title  paases,  700. 
executors  or  administrators  to  complete  sale  for,   1697. 
forcible  entry.     See  tit.  Forcible  Batir  a»A  DetoUier. 

as  to.  1159-1179. 
foreclosure,  726. 
included  In  property,  17. 

injury  to,  after  execution  sale  and  before  delivery.  746. 
instruments  affecting  used  as  evidence,  1951. 
Joinder  of  claims  to  recoYer,  427. 
Judsment 

after  death  not  Hen  on.  669. 

for  delivery  of,  682. 

Hen  on,  671.  * 

in  another  county,  674. 
of  Justices'  court,  a  Hen  on,  when,  900. 
lien  on,  action  to  foreclose,  where  brought,  393. 
limitation  of  actions  respecting.     See  tits,  lifmttatfoa  of  Ae> 

tloMf  Statute  of  I^lmltatloaa. 
lis  pendens,  filing  of  in  action  relatin^r  to,  409. 
means  lands,  tenements,  and  hereditaments,  17. 
mortgage,  on  action  to  foreclose,  where  brought,  392. 
new  parties  in  action  relatin^r  to,  bringing  in,  889. 
of  decedent,  sale  of.     See  tit.  Sales  and  Conveyaacea  at  Pgep 

•rty  of  Decedents. 
parties  in  action  respectln^f  879. 
partition,  762-801. 
party,  application  of  person  to  be  made,  in  action  respecting. 

889. 
pleadings,  description  in,  455. 
presumption  as  to  right  of  possession  of,  321. 
quieting  title.     See  tits.  Aettan  to  <^«let  Titlei  dnletlns  THle. 

as  to,  738-761. 
re-entry  after  eviction,  when  a  contempt,  1216, 
release  of  from  attachment,  560. 
return  of  execution  on,  683. 
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REAL.  PROPERTY  (continued). 
•ale  on  exeevtlon 

when  absolute,  700. 
when  judsrment  In  gold  coin,  700. 
sought  to   be  sold  when   description   being  published   is  suf- 
ficient for  all  purposes,  1712. 
suit  to  recover.     See  tit.  BJectnent. 
title 

question  of,  may  not  be  submitted  to  arbitration,  1281. 
transfer  of  to  be  in  writing,  1971. 

transferred  cases  concerning,  proceedings  after  judgment,  400. 
trespass  on,  limitation  of  action  for.  338. 
undertaking  on  appeal  to  stay  Judgment  for  sale  or  delivery 

of  realty,  944. 
writing,  necessity  of,  to  create  an  interest  in,  1971,  1972. 
RBASONABIiB    DOUBT.      See    tits.    Evidence j    Iniitnietlonii    to 


evidence,  2061. 
REASSIGNMENT.     See  tit  Proceedings  In  Civil  Caiieii. 

of  actions  In  Justices'  court,  90. 
RECALLING  ^eiTNESS.     See  tits.  Evidence;  TITItnean. 

permissible  under  what  circumstances,   2050. 
RBBlJTTAIi.    See  tits.  Brldencei  Examination  of  WitnenN. 
RECEIPT 

as  evidenec  of  payment,  1963. 

for  payment  of  rent,  presumption  arising  from,  1963. 
for  securities  in  partition  proceedings,  790. 
sheriff's,  for  accounts  collected  In  attachment,  547. 
who  entitled  to,  2076. 

whoever  makes  payment  entitled  to,   2075. 
RECEIVER 
action 

may  bring.  568. 

may  defend,  668. 
after  Judgment 

to  carry  It  Into  effect,  664. 

to  dispose  of  the  property,  564. 
appointment  of,  304. 

on  dissolution  of  corporation,  as  to,  565. 
attorney  for  party  cannot  be,  566. 

code  sections  governing  appointment,  powers  and  duties,  304. 
collection  of  debts,  rents,  etc.,  668. 
compromise,  may,  668. 
corporation 

as,  qualification,  oath,  bond,  1348. 

for,  664,  665. 

may  act,  1848. 
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t References  are  to  section^.! 

RECEIVBR  (continued). 

creditor,  appointment  In  action  by,  564. 
debts,  may  collect,  568. 
disqualified,  who  is,  666. 
escheated  estates,  In,  1271. 
ex  parte  application  for 

additional  undertakingr,  566. 

undertaking:,  566. 
execution  in  aid  of,  564. 
foreelosnr« 

appointment  in,  564. 

in  suit  for,  564. 
fraudulent  purchase,  appointment  in  action  to  vacate.  564. 

in  hands  of,  may  be  invested,  569. 
grounds  for  appointing:,   564. 
In  action 

by  a  morts:ag:ee  to  foreclose,   664. 

by  a  vendor  to  vacate  a  fraudulent  purchase.  564. 
in  all  other  cases,  564. 

in  case  where  a  corporation  has  been  dissolved,  564. 
interested  persons  cannot  be,  566. 
investment  of  funds  by,  569. 
Jndxnient 

appointment  after,  564. 

to  carry  into  effect,  564< 
oath  of,  567. 

partnership  cases,  appointment  In,   564. 
party  cannot  be,  566. 
possession  of  property,  668. 
powers  of,  568. 

and  duties,  304. 
rent,  may  receive,  568. 
undertaking:  of,  567. 

additional,  on  appointment  of,  566. 

for  damagres,  566. 

liability  of  surety,  567. 

on  appeal,  to  stay  Judgrment  appointing:,  94S. 

on  ex  parte  application  for,  566. 
when  may  be  appointed,  564. 

who  may  not  act  as,  without  consent  of  parties,  566. 
who  shall  not  be  appointed,  666. 
RBCITAL.S 

conclusiveness  of,   1962. 
in  Judgrment.     See  tit.  Judgment. 
statutes,  recitals  in,  effect  of,  190S. 
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[References  are  to  sections.] 

RECORD.     See  tits.  Bvldence;  Lis  Pendens. 

abstract  of  Judgment  of  justice  must  be  recorded  to  create 

lien  on  land,  900. 
actions,  of,  clerk  must  keep,  1052. 
appeal,  what  constitutes,  on.  661. 
as  evidence.     See  tit.  Bvldemee. 
attachment,  of 

how  indexed,  542. 

recorder,  to  index,  542. 

releaae  of 

how  recorded,  559. 
to  be  recorded,  559. 
certificate  of  recording:  officer,  prima  facie  evidence  of,  1833. 
citizens  may  inspect,  1892. 
copy  of 

foreign  judicial  record,  when  admissible,  1907. 

officer  to  erive,  1893. 
court,  parties  cannot  contradict  record  of,  1837. 
courts  of,  what  are,  34. 

decedent's  estate,  lease  of,  recording,  1579. 
docket,  Justices',  a  public,  93. 
effect  of  record  of  copy  of  decree  for  conveyance  by  executor, 

1604. 
evidence.     See  tit.  ESvidcncc. 
execution,  return  of,  683. 

executor's  conveyance,  recording,  1601,   1604. 
guardian's  bond  and  letters,  recording,  1756. 
how  authenticated  as  evidence,  1905. 

letters  of  administration,  and  testamentary,  recording,  1387. 
lis  pendens,  409. 
manner  of  impeaching,  1916. 
mcehnnlcs'  lien 

claim  of,  1187. 

recording,  1189. 
mortgage  of  decedent's  estate,  recording,   1579. 
not  to  be  removed  from  office,  1960. 

notice  of  completion  of  building,  fee  for  recording,  1187. 
of  a  court  of  admiralty,  1014. 
of  another  state,  its  effect,  1918. 

of  decree  does  not  supersede  power  of  court  to  enforce,  1605. 
of  deeds.     See  tit.  Record  of  Deeds, 
of  f  orelflpn 

country,  how  authenticated,  1906. 

evidence,  when,  1907. 
of  order  for  execution  of  conveyance  or  transfer  of  real  prop- 
erty by  executor,  etc.,  1601. 
of  public  or  private  writing,  evidence,  1919. 
on  appeal.     See  tits.  Appeal ^  Record  on  Appeal. 
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RECORD  (continued). 
partition 

of  conveyance  In,  787. 

of  decedent's  estate,  recording:,  1€S4. 
probate  homestead,  decree  relating:  to,  1719. 
pablle 

dockets  and  papers  of  Justices,  914. 

not  to  be   removed   from   public   office,    1950. 

of  private   writing,  how  proved,  1919. 
recorded  probate  proceedings  as  notice,  1706. 
register  of  actions,  what  to  be  entered  In,  1052. 
removed,  may  be  only  by  order,   1950. 
transfer  of.  from  old  courts  to  new,  66,  79. 
what  constitutes,  661. 
RBCORD  OF  DBBDS.     Sec  tit.  Deeds. 
RECORD  ON  APPEAL.     See  tit.  Appeal. 
REDEEM.     See  tits.  Foreelosarei  Redemptioa. 

limitations  as  to  suit  to,  346. 
REDELIVERY 

defendant  in  claim  and  delivery  entitled  to,  when,  514. 
REDEMPTION 
affidavit  for,  705. 
as  to,  generally,  701-705. 
by  a  redemptloner,  703. 
by  Judgment  debtor,  703. 
certificate  of,  filing  and  recording,  703. 
decedent's  estate,  of,  by  judgment  debtor,  705. 
ezeeutlon  saley  from 

as  to  generally,  701-708. 

notice  of,   703. 

payment  of  interest,  liens,  taxes,  702-704. 

who  may  make,   701. 
from  mortgage  foreclosure.     See  tit.  ForeclcMure  of  Mmrt 
from  sale  of  execution,  701-708. 
in  case  of,  to  whom  payments  are  to  be  made,  704. 
Judgment  creditor  may  redeem  estate  of  decedent,  705. 
mortgage.     See  tits.  Foreelosiitfe  of  MortcMpe;  Morts«s««- 

must  pay  all  Interest,  liens  and  taxes,  702,  703. 

note  of  record,  to  be  produced  on,  705. 
notice  of 

as  to,  703. 

to  be  filed  with  recorder,  708. 
note  of  record,  to  be  produced  on,  706. 
of  estate  ot  decedent,   1605. 
of  part  of  premises,  limitation  of  action,  848. 
of  real  property  sold  on  exeention 
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REDEMPTION 

of  real  property  Mold  ob  ezecntion  (continued). 
irrho  may  make 

as  to,  701. 

creditor  having:  a  lien  by  Judgment  or  mortflrasre.  701. 
j'udsrment  debtor  or  successor  In  Interest,  701. 
payment  oa 

in  kind  of  money  specified  In  Judgrment,  704. 

made  to  whom,  704. 

tender  equivalent,  to,  704. 

to  whom  to  be  made,  704. 
property  subject  to,  with  what  exception,  €98. 
redemption -money,   payment  of,   702. 
redemptioaers 

who  are,  701. 
rents  and  profits  on.     See  tit.  Renta  aad  Proflta. 

as  to,  707. 
restraining  waste  until  period  for  expires.     See  tit.  Waste. 
rlflTkt  af 

tender  equivalent  to  redemption,  704. 
tender  equivalent  to  payment.     See  <<paymeat,**  this  title. 

as  to,  704. 
time  wlthla  nvhlch  to  be  made 

as  to,  702,   703.  • 

extension  of,  where  purchaser  falls  to  account,  707. 
what  necessary  to,  706. 
what  redemptioner  must  do  in  order  to  redeem,  705. 

as  to,   705. 
vrkea  Jadsmeat  debtor  or  other  redemptloaer  may  redeem 

as  to,   703. 

certificate  of   redemption,  703. 

in  period  of  twelve  months  from  date  of  sale  to  redeem,  703. 

written  notice  of  must  be  given  to  sherlflf,  703. 
ifrhea  redemption  may  be  made 

as   to,   702. 
RBDBSlPTiONBR 

defined,  701. 
RB-BNTRY 

after  eviction,  contempt  of  court,  when,  1210. 
on  property  after  eviction,  when  a  contempt,  1210. 
RB-BXAMINATION.     See  tit.  Bzaminatloa  of  l^ltnesses. 
RBFBRBB  AND  RBFBRBNCB 


of  executor,  1636. 

of  loner,  639. 

on  juderment  by  default,  585. 

questions   Involving,   689, 
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REFEREE  AND  REFBRBNCE   (continued), 
all  must  meet,  but  a  majority  may  act*  1063. 

amount  discretionary,  1029. 
attorney,  accusations  affalnst,  298. 
bill  of  exceptions,  settlement  by  referee,  €50. 
compulsory  reference,  in  what  cases  ordered,  639. 
coBseat 

by.  may  be  ordered,  when,  638. 
continuance,  costs  may  be  imposed  as  condition  of,  1029. 
court  commissioner,   to,   641. 
decedent's  estate.     See  tit.  SSstate  ef  Deeedeat, 

in  claim  ag'ainst,  1607. 
depositions,    to    take,    in    proceedlngrs    for   removal    of   attor- 
ney, 299. 
effect  of  referee's 

allowance  or  rejection  of  claim,  1507. 

finding,  644. 
cither  party  may  object,  641. 

failure  of  parties  to  agree,  appointment  by  Judge.  640. 
fees    of,    1028. 

findings  of  referee,  effect  of,  644,  646. 
for  information  of  court,  638,  639. 
grounds   of   objection    to   report.      See   ^'objection   to   report/ 

this   title, 
in  partition.     See  tit.  Partttton. 

appelated 

to  ascertain  rights  of  parties,   762. 
to  make  sale  of  partition,  763. 

court  may  appoint  a  single,  797. 

duty  of,  764. 

if  report  confirmed,  conveyance  may  be  executed,  785. 

may  take  securities  for  purchase  money.  777. 

must  make  report  of  sale  to  the  court,  784. 

report  of 

as   to,   766,    784. 

confirmation  or  setting  aside,  766. 

sale  by  must  be  at  public  auction,  775. 

terms  of  sale  must  be  fixed  by  the  court,  776. 
issue,   of,   by  court,   592. 
Sudgmmmt 

on  finding,  644. 

on,  issue  of  law,  636. 
Judgment-roll,  findings  of  referee  part  of,  670. 
majority  may  act,  1053. 

number  of  referees,  quail  flea  tionSp  eto,,  640. 
objections  to  referee,  641.  642. 
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REFEREE  AND  REFERENCE   (continued). 
objections  to  report  of  referee 
iptonndu  of 

as  to.  641. 

consangfuinity  or  affinity,  641. 
existence  of  a  state  of  mind,  641. 

having-  formed  or  expressed  an  unquallfled  opinion,  641. 
hay  in  ST  served  as  a  juror,  641. 
Interest  on  the  part  of  such  person,  641. 
standing*  In  relation  of  guardian  and  ward,  641. 
want  of  any  of  the  qualifications,  641. 
how  disposed  of,  642. 
of  doubtful  claims  against  estate,  1507. 
ordered 

on  motion.  In   what  cases,   639. 
upon  agreement  of  parties,  638. 
partition,  in,  761,  763. 

to  determine  llenholder's  rights,  761. 
qualification  of  referees,  640. 
questions  not  arising  upon  pleadings  of,  639. 


decision  of,  meaning  of,  1088. 

disqualification  of,  grrounds  for.  640. 

fees  of,  amount  of,   1028,  1608. 

number  of  and  qualifications,  640. 

obJeMloB  to 

grounds  for,   641. 
procedure  on,  642. 

qualiflcations  of,  640. 

quorum,  1068. 

three,  all  to  meet,  but  two  may  act,  1053. 

to  report  within  twenty  days,  643. 

what  disqualifies,  641. 

who  may  not  act  as,  641. 
reference  order  on  motion,  In  what  cases,  639. 
report 

findings  of  fact  and  conclusions  of  law,  separately  stated. 
643. 

objection  to.    See  ^objection  to  report,**  this  title. 

to  be  made  within  twenty  days,  643. 
seamen,  of  claims  of,  826. 
statement  on  motion  for  new  trial,   when  case  tried   before 

referee,  659. 
supplementary  procedlngs,  disobedience  of,  contempt,   721. 
to  determine  questions  of  fact,  2103. 
to  take  depositions  in  proceedings  for  disbarment,  298. 
when  ordered  after  judgment  on  demurrer,  636, 
when  parties  do  not  consent,  639. 
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RBGI8TER 

of  actions,  clerk  to  keep,  1052. 
RBHBSARING 

supreme  court,  In,  43,  58. 
RELATIONSHIP.     See  tits.  Aflalty)  ConanavidBlty. 

declarations  of  decedent  respecting*,   1870. 
RBLBASB 

by  guardian.     See  tit.  Powers  amd  Dvtles  of  Ctaardlam. 
of  real  property  from  attachment,  6€0. 
RBLBVANCY.     See  tit.  ETldeBce. 
RBIilBF 

to  be  awarded  to  plaintiff,  580. 
what  may  be  granted,  580. 
RBL10IOU8  BBLIBF.     See  tits.  BvldcDce)  IVItaem. 
RBIilGIOUS  CORPORATION 

application  for  change  of  name  of,  how  made,   1276. 
RBMBDIBS 

judicial,   defined   and  classlfled,   20. 
RBMITTBR 

of  excess  in  amount  found  due  in  Justices'  court,  894. 
RBMITTIT1JR 

in  transferred  cases,  56. 
supreme  court  judgment,  53,  57,  958. 
RBMON  STRANCB 

on  application  for  change  of  name,  hearingr  of,  1278. 
RBMOVAL.     See  tit.  Place  of  Trial. 
REMOVAL     OF     ADMINISTRATOR.       See     Ut.     Bxoevtora     aad 

Admlatstrators. 
REMOVAL  OF  CAIJSB.     See  tits.  Place  of  Trial |  Veaiae. 
REMOVAL  OR  DISPOSITION  OF  PROPERTY.     See  tit  rraada- 
lent  Coaveyaaee. 
arrest  for,  479. 
REMOVAL   OR  SUSPENSION 
of  attorney 
as  to,  287. 

proceedings  for,  289. 
of  executor  aad  aduilnlatrator 

absconding  executors  or  administrators,  notice,  to,  1439. 
any  party  Interested  may  appear  at  hearing,  1438. 
attendance  may   be  compelled,  1440. 
citation  of  executor  to  appear  before  suspension,  1437. 
executor  to  have  notice  of  his  suspension  and   to   be  cited 

to  appear,    1437. 
hearing,   any   party    personally   interested    may    appear   at. 

1438. 
may  compel  attendance,  1440. 

notice  to  absconding  executors  or  administrators,  1439. 
party  at  hearing,  any  person  interested,  1438. 
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RBNBIVING 

application,  for  refused  order,   12S. 
execution  in  Justices'  court,  903. 
RKNT.     See  tits.  ESstatea  of  Ileeedents;   Iiandlord  and  Tenaat; 
Rents  and  Profits. 
from  time  of  execution  to  redemption,  706. 
limitation  of  actions  respectlnir,  319,  835. 
receiver  may  collect,  568. 
RBBTTS   AND   PROFITS.     See    tits.     Foreclosure    of    Mortsasej 
Redemptloo. 
alleeration  as  to  payable  monthly,  effect  of,  707. 
pendins:  redemption,  706. 
purchaser  entitled  to,  706. 
set-off,  Improvements  In  ejectment,  741. 

statement  as  to,  effect  of  failure  to  give  when  demanded,  707. 
where  purchaser  at  execution  sale  is  evicted  for  Irroffularl- 
ties,  708. 
RBPLBVIN.     See  tit.  Claim  and  Delivery. 
Jndsment 

in,  appeal  on.  stay-bond  required,  943. 
in,  to  be  in  the  alternative  for  damages,  667. 
RBPORTER.     See  tit.  Phonographic  Reporter. 
grenerally,   268-274. 
of  supreme  court  decisions,  268. 
phonographic,   268-274. 
REPORTS  OF  COURT  DBCISIONS.     See  tit.  Non-ofllelal  Reports 
of  Decisions. 

REPUTATION 

common,   evidence    of,    when    admissible,    1870. 
presumption  of  ownership  from,  1963. 

REQUISITION 

to  sheriff  to  take  property  in  claim  and  delivery,  511. 

RES    ADJUDICATA 

conclusive,  Judgment  is,  when,  1962. 
conelnslveness 

action  involving  validity  of  gift  or  trust,  738. 

Judgment  of  court  of  admiralty  of  foreign  country,  1914. 

Judicial  record  may  be  impeached,  on  what  grounds,  1916. 

of  foreign  Judgment,  1915. 

parties,  when  deemed  the  same,  1910. 

what  deemed  adjudged.  1911. 
orders  as,  1908,  1909,  1962. 
parties  deemed  same,  when,   1910. 
reeovd  of 

another  state,  as,  1913. 

court  of  admiralty,  as,  1914. 
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RBS  GBSTAB 

dying-  declarations.     See  tit.  Uytwkm  Dcclamtlomi. 

evidence  admissible  as,  1860,  18^0. 

Crenerally,  1860. 
RBSCVING  PBRSON 

from  officer,  contempt  of  court,  1209. 
RBSIDBNCC3.    See  tits.  Jndsei  Pl«c«  of  Trliali  Veane. 

non-resident,  place  of  action  agralnst,  895. 

of  Justices  of  peace,  159. 

of  minors.    See  tit.  Guardlanfl  of  Mlmora. 

of  superior  Juderes,  158. 
RBSOLUTION.     See  tit.  Board  of  Director*. 
RBSPOlfDBNT 

what  may  require  in  transcript  on  appeal,  953a. 

who  is,  938. 
RBSTITUTION 

of  property  on  reversal,  657. 
RESTORATION  TO  CAPACITY.    See  tit.  iBsaae  Pemoi 
RESTRAINING  ORDER.     See  tit.  iDjanctloB. 
RETROACTIVE 

amendments  to  codes  are.  when.     See  tit.  Code. 

codes  not,  S. 

force  of  code,  4. 

statutes,  limitations,   of,   361. 
RETURN.     See  tits.  Ezeevtloifty  Return  of  Sheriff |  SanBioi 

certiorari 
as  to.   1070. 
of,  perfecting:,  1075. 

day,  in  election  contests.     See  tit.  Coatestlas  ElectloB. 

execution,   of,  time  for,  683. 

of  officer  summoninsT  Jury,  In  courts  not  of  record.  232. 

summons,  of,  how  made,  410. 
RETURN  OF  SHERIFF 

execution  under,  683. 

STold-dust,  how  returned  under  execution,  688. 

summons  of,  415. 
REVERSAL.     See  tit.  JadffmcKt. 
REVIEW.     See  tit.  Writ  of  Review. 

on  appeal.     See  tit.  Appeals  1m  Glvll  Actloi 

other  than  by  appeal,  costs  on,  1082. 
REVOCATION.     See  tit.  WUla. 

of  letters  testamentary  or  of  administration.    See  tit.  Rcti 
tlon  of  Lettern  and  Procecdiiisa  Tbereoa. 

of  submission  in  arbitration.     See  tit.  Arbltratloa. 
REVOCATION   OF   LETTERS,  AND  PROCEEDINGS   THEREON 

hearing:  of  petition  for  revocation,  1885. 

of  letters  of  administration,  1383. 
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REVOCATION  OP  LETTERS,  ETC.   (continued^. 
petition  for 

hearing:  of,  1385. 

prior  rlgrht  of  relative  entitles  to  revocation,  1386. 
when  petition  filed,  citation  to  issue,  1884. 
RIGHT  OF  "WAY.     See  tit  Roads  and  Hlffliways. 
RIGHTS 

accrued,  code  does  not  affect,  8. 
RIGHTS  AND  DUTIES  OF  ^V^ITNESSBS.     See  tit.  WltaenNM. 
as  to,  2064i 

arrest  of,  void,  and  party  making*  liable,  etc.,  2068. 
attend  when  sybpoenaed,  2064. 
bound  to  answer  questions,  2065. 
court  to  dischargre  from  arrest,  2070. 

not  compelled  to  grlve  testimony  tending  to  subject   to   pun- 
ishment for  felony,  2065. 
protected   from   arrest   when   attending   or   going   or   return - 

InfiT,  2067. 
riff  hi  of  to  protection,  2066. 
to  make  affidavit,  If  arrested,  2069. 
RIOT 

Justices*  court  has  Jurisdiction,  115. 
limitation 

action  for  damages  caused  by,  340. 
of  action  against  municipality  for,  840. 
RIPARIAN 

condemnation  of  water,  damages,  rules  for  ascertaining,  1248. 
RIVER.    See  tits.  B#andarlo«$  Denerlption  of  Land. 

venue    of    action    for    offense    on    river    situated    In    several 
counties,  393. 
ROAD.     See  tits.  Bonndariesi  Roads  and  Hlvhwayn. 

boundary,  road  as,  2077. 
ROADS  AND  HIGHWAYS.    See  tit.  StreetM. 
ROI«L  OF  ATTORNEYS 

how  kept,  280. 
ROOMS 

for  supreme  court,  47. 
ROUTS 

Justices'  court  has  Jurisdiction  over,  115. 
RUUDS 

effect,  when  to  take,   ISO. 
Inconsistent  with  code,  repealed,  18. 
of  construction  of  code,  4. 
of  oonrt 

courts  of  record  may  make,  129.  • 

limitation  of  power  to  make,  129. 
of  evidence.     See  tit.  Brldenee. 
of  Justices'  courts,  95. 

1915 


INDEX. 
[References  are  to  8ection&] 

RULES  (continued). 
of  pleadlmir 
as  to,   1109. 
tn  proceedings  for  adjustment  of  indebtedness,  etc..  of  city 

or  municipality,  1822d. 
prescribed  by  code,  421. 
of  practice 

and  appeals,  as  to,   1109. 
generally,    1718. 

in   condemnation  proceeding's.     See  tit.   Bmineat   Doauita. 
.  in  forcible  entry  and  detainer,  1177. 
In  Justices*  court,   95. 

in  proceedings  for  adjustment  of  indebtedness,  etc..  of  city 
or   municipality.   1822d. 
of  supreme  court,  generally.    See  tit.  Snpreiae  Coart,  rvlca  of. 
power  to  make,   129. 
when   take  effect,   130. 
SACRAMENTO    COUNTY 

number  of  superior  Judges  for,  66. 
SAIiARIES 

lien  for.     See  tit.  Liens. 

as  to  generally,   1204-1208. 
of  deputy  sheriffs,  in  Justices'  courts,  87. 
of  Justices  in  townships,  103. 
of  Justices  of  the  peace,  97. 
preferred  claim.  1204-1207. 
SAI^S.     See   tits.   Bxeeottoni  F«reclo«iiTe|  PartlttiHii   Sale   aad 
Cottveyanee  of  Property  of  Dcoedeata. 
by  sheriff.     See   tit.   Sheriff  Sale. 

certificate  of.     See  tits.  Certificate  of  Salc|  SkerllPa  Certificate. 
how   conducted,   694. 

In  mortgage  foreclosure.     See  tit.  Forccloavre  of  Mortvasc. 
in  partition.     Sec  tit.  PartltioB. 
application    of   proceeds,   771. 
by  referee  must  be  at  public  auction,  775. 
court  must  direct  terms  of  or  credit,  776. 
disposition   of  proceeds,  778. 

party  holding  other  securities  may  be  required  to  exhaust 
them,   772. 
Judgment 

debtor  may   direct   order  of,   when,   694. 
of  property  by  guardian.     See  tit.  Sale  of  Property  aad  INa- 

posltlon  of  Proceeds  by  Gnardlana. 
of   property    of   decedent.      See    tit.    Sale   and   Con^-eyaaco   of 

Property  of  Decedeats. 
of  real  estate  on  execution.     See  tits.  Bxeevtion  of  JadyaMeat 
In  Civil  Actional  Real  Praporty. 
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SALES  (continued). 
officer 

nor  deputy  to  be  purchaser  at,  694. 
to  follow  directions  of  Judgment  debtor,   694. 
on  execution,  injunction  after  and  before  conveyance,  745. 
on  foreclosure.     See  tit.  Fore«l««ajre  •<  MMrtsase. 
on  mortgage  foreclosure.     See  tit.  Foreclosare  •€  Mortffacpe* 
over  two  hundred  dollars,  effect  of  statute  of  frauds,  1973. 
personal  property,  how  sold,  694. 
postponement  of.     See  tits.  Sale  and  Conveyanee  of  Property 

of  I>ecedent)  Sale  of  Real  Prepcrtyy  etc. 
real  property,  how  sold,   694. 
redemption  from.     See  tit.  Redemption. 
SA1.B    AND    CONVBYANCBS    OF    PROPERTY    OF    DlXl^BDENTS. 
See   tit.   Sale. 
account  to  be  returned,   1575. 

but  one  petition,  order,  and  sale  must  be   had   when   it   is 
possible  to  do  so,  1519. 
commisalons  for 

executor,  etc.,  not  liable  for,  1559. 
real  estate  agrent  entitled  to,  1559. 
court  must  order  sale,  when,  1525. 
debts,  estate  all  char^reable  with,  1516. 
estate  chargeable  with  debts,  no  priority,  1516. 
executor,  etc.,  must  not  be  purchaser,  1576. 
fraud,   1572,  1576. 
in  g-eneral,  1516-1519. 

limitations  of  actions  for  vacating,  1573,  1574. 
mines  and  mlnlna:  Interests 
as   to,   1529. 

further  proceedings  to  conform  to  what  provisions,  1533. 
may  be  sold  hovr 

as    to,    1529. 
may  be  sold,  when,   1529. 
notice  may  be  dispensed  with,  when,  1531. 
order  of  sale 

copy  of  to  be  recorded,  1580. 
how  obtained,   1580. 
when  and  how  made,  1532. 
order  to  sboir  cause 
as  to  generally,    1580. 
hearing  of,   1680. 

how  made  and  on  what  notice,  1531. 
service  of,   1580. 
petition   for  sale,  who  may   file  and  what   to  contain,  1518, 

1519,    1530. 
proceedings  subsequent  to,   1538. 
publication  of  description  of  estate,   1712. 
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SALE.  ETC.,  OP  PROPBRTT  OP  DECEDENTS  (continued). 
ordtr  to  sbow  caiue  (continued), 
who  may  petition  for,  1530. 
misconduct  of  executor,  etc,  1671. 

mortgpagres  and  leases  of  real  property  of  decedent.     See  tit. 
Mevtsaves  md  I^eaacs  of  Real  Property  of  Docedeat. 
must  be  under  oath,  1617. 

no  priority  between  realty  and  personalty,  1616. 
BO  sale  Talld,  except  by  order  of  superior  eoai^ 
as  to,   1617. 

c hoses  In  action,  how  sold,  1624. 

order  of  sale,  what  to  direct  and  what  to  be  first  sold.  152a. 
order  to   sell   personal   property.     See  '^personal   property," 
this   title, 
as  to,  1623. 
partnership  interest,  how  sold,  1624. 
petitions  for  order  of  sale,  1618. 
sale  of  personal  property  of  deceased  persons,  1527. 
non-resident,  sale  or  delivery  of  property  where  decedent,  a 

1667. 
not  valid  except  by  order  of  court,  1617. 
order  necessary,  when,  1617. 
persoaal  property 
as  to,    1626. 
choses  in  action,  1524. 
conduct  of,  1526,  1638. 

fraudulently  transferred  by  decedent,  1597. 
must  be  present,  1525. 
Botlee 

of  application  for,  1623. 
posting:  and  publishing,   1526. 
on  petition  for  sale  of,  1639. 
order  for,  1525. 
partnership  interests,  1524. 
how  sold,  1524. 

inquiry  before  confirmation,  1524. 
may  be  sold,  1623. 
perishable  and  depreciating:  property,  1622. 
liability  of  executor,  1519. 
no  notice  necessary,   1519. 
petition,   1523. 

order  and  sale,  but  one  necessary,  when,  1519. 
renewing,    1623. 
place  of,   1526. 
public  auction,  1626. 
sale,  conduct  of,  1626. 

unclaimed   personalty   of  absentee,   sale   of,    1693. 
when  will  be  ordered,  1626. 
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SALE,  ETC..  OF  PROPERTY  OP  DECEDENTS  (continued). 
p«tittoB  for 

as  to,  1518,  1519,  1637. 
by  iBtereated  party 

contents  and  notice  of,  1546. 

form  of  petition,  1545. 

when  executor  neglects  to,  1545. 
defective,  how  cured,  1518. 

failure  to  set  forth  requisite  facts,  1518,  1587. 
may  include  real  estate  and  personal  property,  1536. 
objections  to,  and  hearing"  of,  1518. 
requisites  of,  1518,  1519,  1587. 

service  of  copy,  assent  griven,  or  publication  made,  1539. 
to  be  filed,  1538. 
what  to  contain,  1587. 
power,  sale  under,  1661. 
private,  time  of  makingr,  1649. 
purchaser  must  not  be  executor,  etc.,  1576. 
real  property^  Interest  therein,  and  eoBflrmation  thereof 
account  of 

attachment,  neglect  to  return,  1575. 

liability  of  executor  for  failure  to  make,  1575. 

neglect  to  return,  revocation  of  letters,  1575. 

sale  to  be  returned,  1575. 
amount  to  be  returned  within  thirty  days,  1575. 
application  for,  manner  of  sale  of  personalty  on,  1639. 
appraisement,  sale  for  more  or  less  than,  1614. 
as  to,   1686. 

biddings,  opening,  1552. 
bond 

additional,  when  and  when  not  ordered,  1889. 

not   required  where  dispensed  with   in   will,   1396. 

required  although  dispensed  with  in  will,  when,  1896. 
but  one  petition,  order,  and  sale  to  be  had,  when,  1519. 
compelling  to  make,  1644. 
conflrmation 

as  to,  1550.  1564,  1556,  1561. 
increased  bid  of  ten  per  cent,  1552. 

of,  recording  the  order,  1564. 

order  of,  to  show  proof  of  notice,  1556. 

petition  for  need  not  publish  description  of  realty,  1712. 

when  to  be  confirmed,   1554. 
contract  for  purchase  of  lands  by  decedent  may  be  Mold,  how 

as  to,  1565. 

conditions  of  sale,  1566. 

executor  to  assign  contract,  1568. 

purchaser  to  give  bond,  1667. 
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SALBS  AND  CONVEYANCE  OF  PROPERTY  OF  DECEDENTS 
real  property.  Interest  tkereln,  etc.  (continued). 
contrlbDtlon  among;  legatees 

as  to,  1564. 
conveyances,  grenerally,  1565. 

as  to,  1555. 

contents  of.  1555.  I 

execution   of,   1555.^  J 

what  passes,  1555.  * 

county,  must  be  within,  154S. 
credit  on,   1551. 

security,   1551. 
debts 

contribution  among;  legatees,  etc.,   1564. 

estate  subject  to,  1563. 

where  will  provides  for,  1561. 

where  will  provision  Insufficient,  1562. 
deed,   requisites   of,   1565. 
description,  publication   of,    1712. 
encnmbered 

deposit  of  proceeds  in  court,  1569. 

mortgagee  or  Ilenholder  as  purchaser,  1570. 

realty 

proceeds,  how  applied,  1569.  i 

surplus,   1569. 
en  masse,  or  parcels,   1544. 
estate  subject  to  debts,  etc.,  1563. 
executor  or  administrator  may  sell  property,  ^rhen 

as  to  generally,   1536. 

administrator,    executor,   and   witness   may   be    examined. 
1541. 

bids,  when  and  how  received,  1549. 

executor  cannot  purchase  or  be  Interested.  1676. 

hearing  after  proof  of  service,  1640. 

If  any  of  matters  enumerated  cannot  be  ascertained,  1537.  { 

Interented  persons  may  apply  for  order  of  sale 
as  to  generally,  1545. 
form  of  petition  by,  1546. 

may  be  at  public  or  private  sale,  1644. 

may  file  objections,  when  and  how,  1663. 

ninety  per  cent  of  appraised  value  must  be  offered.  1550.  | 

notice  of  sale 
as  to,   1647. 

order 

of  sale,  what^order  of  sale  must  contain,  1544. 

to  persons  Interested  to  appear,  copy  to  be  served,  assent  { 

given  or  publication  made,  1589. 
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SALE  AND  CONVBTANCB  OP  PROPBRTY  OF  DBCBDBNTS 
real  propertYr^  Uit«r««t  tliercbii*  and  eoa^rauitloa  thereof 
exeeator  or  adailalatrator  may  aeU,  etc.    (continued), 
presentation  of  claims,  as  to,  1540. 
private  sale  of,  bow  made,  and  notice  thereof,  1549. 
purchase  money  on  sale  on  credit,  how  secured,  1551. 
retara  of  paoeeedtas* 
as  to  generally,  1552. 
notice  of  hearing:,  1562. 
return  of  sale,  1562. 
settinflT  aside  sale  and  resale,  1662. 
securiner  purchase  money  where  sale  on  credit,  1551. 
time  and  place  of  sale,  1648. 
to  sell  real  estate  or  any  part,  when.  1542. 
verified  petition  for  sale  and  what  to  contain,  1537. 
who  may  file  objections  and  when,  1653. ' 
witness  may  be  examined,  1641. 
fraud  in,  executor  liable  in  double  damages,  1572. 
fraadaleat 

eoaveyaaee  by 
decedent,  1697. 

executor,  disposition  of  property  on  recovery,  1591. 
■ales 

as  to,  1672. 

liability  of  executor,  1672. 
fraudulently  conveyed  by  decedent  and  recovered,  1597. 
flrrounds  for  ordering,  1686,  1643. 


as  to,  1640. 

claims  may  be  passed  on  at,  1640. 

exaaUaatioa  of 

executor,  1641. 
witnesses,  1641. 
order  of  sale,  1641. 
holder  of  mortgaige  or  lien  may  purchase  lands,  1570. 
administrator  and  executor  liable  for  misconduct  in  sale, 

1671. 
as  to,  1570. 

is  receipt  of  amount  of  his  claim  and  valid  payment,  1570. 
in  flreneral,  1636. 

land  contracted  for  by  deceased,  1565,  1568. 
lien  on  land,  1569.  1570. 

limitation  of  action  for  vacating:  sale,  to  what  cases  provi- 
sion does  not  apply.   1574.  * 
manner  of  sale  of  land,  1547. 
misconduct  in,  executor's  liability,   1571,   1572. 
morteraered  land,  1569,  1570. 
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SALE  AND  CONVEYANCE  OP  PROPERTY  OP  DECEDENTS 
real  pvoperty,  Ittterest  thereta,  etc.   (continued). 


or  misconduct  of  executor,  liability  for,  1571. 

to  apply  for,  1645. 
notice  of 

dispensed  with  by  assent  in  writlngr.  1539. 

postingr  and  publishing,  1647. 

postponement,  1668. 

requisites,  1647. 

to  be  yiven,  1547,  1549. 

to  be  proved,  1558. 
objections  to,  may  be  filed,  1653. 
one  published  description  sufllcfent,  1712. 
order 

for,  what  to  contain,  1544. 

may  include  all  or  any  part,  when,  1542. 

of  confirmation,  what  to  state,  1556. 

of  sale,  1643-1545. 

to  show  cause,  1638.  1539. 

proof  of  service,  1540. 

service  of,  1539. 
petition  for.     See  ''petition  for,**  this  title. 

may  include  personal  property,  1536. 
place  and  time  of,  1648. 

place  of,  where  land  in  two  counties,  1648. 
postponement  of,  notice,  etc.,  1558. 
private 

appraisement,  1650. 

confirmation   of,  1550. 

bids,  1549. 

how  made,  1644,  1649. 

ninety  per  cent  must  be  offered,  1660. 

notice  of  postingr  and  publishing,  1649. 

sale,  notice  of,  what  to  state,  1649. 
provision  in  will,  1660,  1561. 

insuflflcient,  what  property  sold,  1562. 
public  or  private,  1544. 
refusal  of  purchaser  to  comply.  1564. 
resale,  1662. 
return 

and  hearing"  thereon,  1552. 

by  executor,  1552. 

of  failure  to  make,  punishment  for,  1676. 

of  sale  to  be  made,  1576. 

1922 


1 


INDEX. 
[References  are  to  sections.] 

SALB  AND  CONVEYANCE  OP  PROPERTY  OF  DECEDENTS 
real  property.  Interest  therein,  ete.  (continued). 


by  ezeentor  or  administrator,  of  lands  under  mortffase  or 
lien 

as  to»  1569. 
may  be  postponed 

as  tOp  1557. 

notice  of  postponement,  1558. 
nrltkoat  order 

as  to,  erenerally,  1561. 
where  provision  by  will  insufficient,  1562. 

time  and  place  of,  1548. 

vacation  of,  1552. 

what  title  and  interest  pass,  1555. 

when  order  of  confirmation  is  to  be  made,  and  when  not,  as 
to,    1554. 

when  to  be  sold,  1536. 

where  part  devised,  1544. 

where  payments  of  debts,  etc.,  provided  for  by  will,  1560. 

where  provisions  for  sale  by  will  insufficient,  as  to,  1562. 

without  order  of  court,  1561. 

witnesses,  examination  of,  1641. 
recording:  order  conflrminj?,  1719. 
sales  in  general,  1516. 
to   be   confirmed,    1517. 
to  be  reported,  1517. 
nnder  power  In  will 

directions  to  be  followed,  1561. 

order  not  necessary,  1561. 

to  be  confirmed,  1561. 

to  be  returned  and  confirmed,  1561. 
what  property  to  be  sold  first,  1525. 
where  decedent  a  non-resident,  1667. 
SALB   or  PROPERTY  AND  DISPOSITION    OF   PROCEEDS   BY 
GUARDIANS.     See  tit.  Sale, 
application 

for  order  for,  hearing*,  1784. 

of  proceeds  of  sale,  1779. 
bond  and  mortgage  to  be  given  for  deferred  payments,  1791. 
bond  before  sale,  1788. 
conditions 

for,  of  real  property,  1791. 

of  sale  of  real  estate,  1791. 
copy  of  order  to  be  served  published,  or  consent  filed,  1783. 
costs  to  be  awarded  to  whom,  1786. 
court  may  order  investment  of  money  of  ward,  1792. 
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SALE  OP  PROPERTY,  ETC..  BY  GUARDIANS  (continued), 
hearingr  of  application,  1784. 
investment  of  proceeds  of  sale,  1780. 
limit  of  order  of  sale,  1790. 
limited  to  order  for,  1791. 
may  sell  in  certain  cases,  1777. 

new  sale,  when  bid  disproportionate  to  value,  1789. 
notice  to  next  of  kin  in  case  of  sale,  how  grlven,  1782. 
order  for  sale 

how  obtained,  1781. 
to  specify  what,  1787. 
sale 

application  of  proceeds  of,  1779. 
investment  of  proceeds  of,  1780. 
in  what  cases,   1777. 

of  real  estate  to  be  made  upon  order  of  court,  1778. 
order  for,  how  obtained,  1781. 
property  subject  to,  1777. 
the  proceeding's  for  sale  to  conform  to  what  provision,  1789. 
who  may  examine  on  hearing*,  1785. 
SAN  FRANCISCO 

classification  of  Juderes  as  to  terms  of  office,   67. 

Judgments  and  orders  of  any   session   as   effective   as   if  all 

judges  presided,   67. 
number  of  superior  Judges,  67. 
presldlns  Jndire 

election  and  removal  of,  68. 

to  distribute  and  prescribe  order  of  business,  67. 
•operlor   court 

presiding  Judge  to  prescribe  times  of  holding  special   ses- 
sion, 73. 
sessions  of,  number  of,  68. 
SAN   JOAaUIN    COUNTY 
number  of  Judges,  66. 
SANTA  CliARA  COUNTY 

number  of  Judges,  66. 
SATISFACTION 
acknowledgment   of  by  attorney,   288,   675. 
attorney  may  receive  payment  and  grive,  283,  675. 
of  Judgment  how  made,  675. 
SAVINGS   SOCIETY 

application   for  voluntary   dissolution,    1234. 
SAVINGS   AND  liOAN  ASSOCIATION 

dissolution   of,   1234. 
SAVINGS    BANK 

deposits.      See    tit.   Estates   of   Decedentii. 
limitation   of  action   against,    348. 
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SCIBNTIFIC  CORPORATION.     See  tit.  Corporation. 

application   for   chansre   of   name   of,   how   made,   1276. 
SCIRE  FACIAS 

writ   of,   abolished,    802. 
SEA-SHORi3.     Bee  tits.  Boundarleii)  Dencrlpilon  of  Land. 
SBAL.     See  tit.  Seal*  of  Court. 

compromise  of  debt  ^ood  without,  1934. 
court   commissioner,    of,   269. 
court,  of,  147. 

clerk   to  keep,   162. 

how  provided,   151. 

to  what  documents  to  be  affixed,   153. 

when  private   seal   used,   151. 
courts,  what  courts  must  have,  147. 
custody  of,  clerk  to  have,  161. 
definition  of,  14,  1930. 

distinction    between    sealed    and    unsealed    Instruments    abol- 
ished,   1932. 
effect   of,    1932. 
execution,  necessary  on,  682. 

executor,  etc.,  appointment  of,  necessary  for,  151. 
forelgrn,  1931. 

guardian,  etc.,  appointment  of,  necessary  for,  153. 
how  made,  1931. 
how  provided,   151. 
Judicial  notice  of,  1875. 
of  court 

commissioner,   259. 
police  court,  of,  160. 
private,  how  made,   1931. 
probate,  certificate  of,  nocossary  for,  153. 
public,  how  made,  1931. 
record,  copy  of,  necessary  for,  153. 
scroll  or  sl^n,  1931. 

sealed    instrument    may    be    changed    or    dischargred    by    un- 
sealed, 1932. 
superior   court,   of,    149. 
supreme  court,  of,  148. 
telegrram,  how  described  by,  1017. 
to  letters  of  administration.     See  tit.  Form  of  I«ett«r«  of  Ad< 

mlnliitratlon. 
to  what  document  to  be  affixed,  153. 
what  courts  shall  have,  147. 
writ,  necessary  for,  153. 
SBALBD  VBRDICT.     See  tit.  Jmit- 
as  to,  617. 
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SBALS  OF  COURTS 

clerk  of  court  to  keep,  162. 
courts  which  shall  have  seals,   147. 
how  seals  provided,  151. 
of  inferior  courts,  149. 

of  police  courts  of  cities  and  counties,  150. 
of  supreme  court,  148. 
private  seals  used,  when,   151. 
to  what  documents  to  be  affixed,  153. 
SB  AMEN.     See  tit.  Ships  and  Sklpplns. 

exempt  from  Jury  duty,  200. 
SBARCHBR  OF  RBCORDS 

what  property  of  exempt  from  execution,  690. 
SBCONDARY  BTIDBNCB.     See  tit.  Bvldenee. 
SBCRBTARV 

and  bailiff*  of  «npreme  court 
appointment  of,  265. 
dutlos   of,    269. 
tenure  of  office  of,  266. 
of  supreme  court,   265,   266. 
SECTION 

meaning  of,  17. 
refers  to  what,   17. 
SEDUCTION 
action 

by  father  for,  375. 
by  g^uardlan,  375. 
limitation  of  action  for,  340. 
private  sittings,  125. 
unmarried  female  may  recover  exemplary  damaeres  for  own, 

374. 
woman,  unmarried,  may  sue  for,  374. 
SEIZIN   OF   LAND 
tvltbin   five  years 

when  necessary  in  action  for  real  property,  318. 
when  necessary  in  action  or  defense  arising:  out  of  title  to. 
or  rents  of  real  property,  319. 
SENATE.     See  tits.  Coort  of  Inipeacluaent|  Impeachment. 
sitting"  as  a  court  of  impeachment,  36. 
sitting:  senators  to  be  upon   oath,  36. 
two  thirds  constitute  quorum  in  impeachment,  86. 
SEPARATE   APPEAL 

to  supreme  court.     See  tit.  Appeala. 
SERVANT.     See  tIts.  Aarcnt  and  Aveacji  B%idenee|  Maater  aad 

Servant;  Principal  and  A  vent. 
SERVICE.     See   tits.   Attachmenti   Exccntloni  Notlceai 
Subp4»cna|   Sommons. 
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SERVICE  (continued). 

acknowledgment  by  attorney.     See  tit.  Attomeyv  at  Law. 

affidavit  of,  service  provable  by,  2009. 

appearance  equivalent  to,  4161 

association,  on,  388,  411. 

attorney 

entitled  to  be  served  for  party,  1014. 

on,  manner  of,  1011. 
by  publication.     See  tit  Pa%lieation. 

deposit  in  post-offlce  of  copy,  415. 
by  telegrraph,  1017. 
certiorari,  of,  1074. 
complaint,  copy,  410,  627. 
contempt  proceedings,  1016. 
corporation,  on,  411. 
expenses  of.  Included  In  costs,  1021. 
guardian,  on,  equivalent  to  service  on  ward,  1722. 
how  made  in  action  relating  to  real  property,  749. 
in  Justices'  court.     See  tit.  Proeeedlnsis  In  Jnatlcca'  Court. 
injunction,  of  complaint  and  affidavit,  in,  627. 
mail,  by,  1012. 

how  made,  1018. 

when  complete,   1018. 

when  may  be  made,  1012. 
mandate,  writ  of,  1097. 

need  not  be  made  if  defendant  does  not  appear,  1014. 
non-realdenty  on 

attorney,  1015. 

manner  of,  1016. 
notice  and  papers,  how  served,  1011. 

notices,  after  appearance  defendant  entitled  to  all,  1014. 
of  summons.     See  tit.  Service  of  Sammonii. 
party,  on,  manner  of,  1011. 
prohibition,  writ  of,  1096. 
proof  of,   415. 

publication  by,  412,  413,  415. 
review,  writ  of,  1074. 
several    defendants,    some    servod,    414, 
subpoena,  of,  1987,  1988. 
telegraph,  by,  1017. 

tenant  holding  over,  of  notice  on,   1162. 
time  for,  extension  of,  1054. 
9KRVICE  or  SUMMONS.     See  tit.  SammonM. 
as  to  generally,   410-415. 
by  publication.     See  tit.  PnMlcatlon. 
certificate  of,  410. 
gives  Jurisdiction,  416. 
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SERVICE  OP  SUMMONS  (continued). 
hotr  serrlee  nuUte 
as  to  g-enerally,  411. 

by  publication.     See  tit.  PttbUcatlon  of  Swmmikobs. 
SESSION 

of  supreme  court,  47.  . 
SET-OFF.     See  tit.  Coaaterelaio*. 

assigrnment  of  chose  not  to  prejMdice,  868. 

bill  or  note,  assigrnment  not  affected  by  set-off,  86S. 

crosn-demands 

deemed  compensated,  440. 
not  affected  by  death  or  assig-nment,  440. 
improvemAnts,  as  in  ejectment,  741. 
mechanics*  lien,  1184. 
rlffht  of 

in  claims  against  estate.     See  tit.  Clalnui  as«lmt 
'vrhen  valne  of  Improvemeats  caa  be  allowed  la  actioai  to  trj 
title 
as   to,   741.    " 
SETTING  ASIDE  JUDGMBNT.     See  tit.  JadtfaMat. 

of  executor  or  administrator.     See  tit.  Bzecator  aad  AdaUala- 
trator. 
SETTLER.     See  tit.  Swamp-Laad  DIatrtet. 
SETTLEMENT 

of  administrator.     See  tit.  Admtaietrator. 
of  executor.     See  tit.  Bxeeator. 
of  guardian.     See  tit.  Gaardlam. 
of  trustee.     See  tit.  Traeteeo. 
SEWER 

mechanics'  lien  for  connecting  house  with,  when,  1191a. 
SHAM  ANSWER 

striking  out,  463. 
SHARES 

levy  on,  Incorporation,  541,  542,  688. 
SHERIFF.     See  tits.  Arrest  $  Attactameat;  Ball|  <laat  Ices'  Coart} 
•        Uaderiiherlff. 
actloB 

against  for  official  acts,  1065. 
and  deputies  ex  officio  officers  of  Justices'  courts,  87. 
arrest  by,  how  made,  486. 
attachment  of  vessel,  820. 
attorney,  disqualification   to  act  as,  96. 
ball 

liability  as,  on  bond,  601. 
money  to  be  deposited  in  court,  497. 
w^hen  liable  as,  601. 
court-room,  must  provide,  144. 
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SHERIFF  (continued). 

depatlea  In  Justices'  courts 

duties,  87. 

liability   for,  87. 

salary,  87. 
discharge  from  liability  as  ball,  601. 
dlsquallflcation  to  act  as  attorney,  96. 
duty  to  provide  suitable  rooms  for  judffe,  144. 
escape,  limitation  of  action  ag'alnst,  for,   840. 
ex  officio  officer  of  Justices'  court,  87. 
cxecntloBi 

may  issue  to  any,  687. 

not  to  purchase  at,  694. 

penalty  for  selllnsr  under,  without  notice,   693. 

sale.     See  tit.  fl^ecvtlons. 
.   writ  of,  requires  what  of,  682. 

expenses  of  provldingr  suitable  rooms,  how  paid.  144. 
In  contempt  proceedlngrs  must  arrest  and  detain  person  until 

dischargre,  1214. 
tedenalty 

notice  to  sureties  of  action  brougrht  asrainst  him,  effect  of. 
1055. 

to,  on  claim  of  property,  689. 
judfrmc^nt  against,  conclusive  agralnst  sureties,  when,  1055. 
furoru 

list  of,  to  be  delivered  to  sheriff,  219. 


forthwith,  226. 

to  complete  panel,  227. 
Justices'  court 
an  officer  of,  86. 
attendance  and  duties  of,  86. 
depnty 

duties  of,  87. 

salary  of,  87. 
daty  to 

provide  rooms  for,  88. 

serve  process,  etc.,  issued  by.  87. 
ex  officio  officer  of,  87. 

UablUty 

for  deputies,  87. 
on  bond,  87. 
UabUlty 

for  arrest  of  witness,  2068. 

for  taking  property  of  third  person  under  execution,  689. 
on  bond,  for  duties  in  Justices'  courts,  87. 
to  third  person  in  replevin,  519. 
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SHERIFF  (continued). 

limitation  of  action  asrainst,  339,   340. 

official  bond,  liability  on  as  bail,  501. 

powers  and  duties  of.  prescribed  by  Political  and  Penal  codes, 

262. 
proceedingrs  on  Judgrment  agrainst  sheriff  liable  as  bail,  502. 
receipt  of,   for  accounts   collected   in  attachments,   547. 
requisition  to,  in  replevin,  611. 
service  of  subpoena  on   concealed  witness,   1988. 
sureties'  liability  for  default  in  deposit  made  in  lieu  of  bail, 

500. 
summon  Jurors,  how  to,  225. 
to    detain   prisoner   arrested   for    contempt   until    dischar^od. 

1214. 
to  give  written  instructions  to  as  to  property,  543. 
to  notify  plaintiff  of  arrest,  864. 
to  provide  court-rooms,  etc.,  when,  144. 
when   liable  as   ball,  501. 
SHERIFF'S   CERTIFICATE.     See   tit.   Gertillcate  of  Sale. 
SHERIFF'S  DEED.     See  tits.  Deeds)  Execatlon  Sale. 
to  escheated  estate,  1271. 
when  to  be  executed,  703. 
SHERIFF'S  JURY.     See  tits.  Jut;  Sheriff. 
SHERIFF'S   SALE.     See  tit.   Exeeutlon. 

SHIPS    AND    SHIPPING.      See    tit.    ActloBS    asatnat    Steamen, 
Vesaela,  and  Boata. 
actions  agrainst,  813-827. 
answer,  who  may,  820. 
appearance,  who  may  enter,  823. 
attached  vessel 

claims  of  seamen  agralnst,  how  proved,  826. 
notice  of  sale.  824. 
•ale  of 

application  of  proceeds,  824. 

where  claim  for  wagres  involved,   824. 
at  auction,  824. 
attachment   of  vessel 
as  to,  818-824. 

claim  for  wages  may  be  asserted  notwithstanding.   825. 
clerk   to   issue,   818. 
custody,  820. 
discharge  of,  822. 
how  procured,  822. 
undertaking  or  deposit,   822. 
right  of,   817. 
•herlff 

may  not  interfere  with  merchandise,  baggage,  820. 
must  execute  writ  witliout  delay,  820. 

1930 


INDEX. 
[References  are  to  sections.] 

SHIPS  AND  SHIPPING 

attachment  of  Temel    (continued), 
time  for,  818. 
nndertaklnv 

as  to  grenerally,  818. 
exception   to   sureties,   822. 
who  may  defend  action,  821. 
writ  to  be  directed  to  what  sheriff,  819. 
elalm  of 

marlaer  or  seantan 

against  attached  vessel,  how  proved,   825. 
contest  of,  826. 

failure  to  contest,  admission,  826. 
reference  of  on  contest,  826. 

review  of  finding:  of  clerk  or  referee  respecting,  826. 
complaint  must  be  verified  in  action  agralnst  vessel,  815. 
•xecatton 

aera-inst  ship,   where  claim   for  wages  asserted,   application 

of  proceeds,   824. 
and  sale,  824. 
sale,  notice  of,  827. 

sale  of  vessel,  notice,  what  to  contain,  827. 
jurisdiction,  justices'  court,  115. 

jury  duty,  employee  of  vessel  Is  exempt  from,  200. 
justices'  court  has  no  Jurisdiction,  115. 
Uena 

against,  813. 

limitation  of  action  on,  813. 
on  vessels,  what  demands  constitute,   813. 
notice  of  sheriff's  sale,  what  to  contain,  827. 


actions  to  be  against,  if  known,  814. 

unknown,  814. 
partlea  defendant 

in  action  against  vessel,  814. 

lien  holders,   814. 
res  judicata,  Judgment  of  court  of  admiralty  as,   1914. 
■eamen'a  irasea 

exemption  of,  690. 

justices'  court  has  no  jurisdiction,  114. 
sheriff's  sale,  notice  of,  what  to  contain,  827. 
Monunonay  iMrvlce  on 

master,  mate,  etc.,  816. 

owners  of  vessel,  816. 
veflMiela  liable 

for  injuries,  813. 

for  services,  813. 
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SHIPS  AND  SHIPPING 
veasela  liable   (continued). 

for  wharfagre  and  anchoragre,  818. 
for  what  claims,  813. 
on  contract  to  carry,  813. 
wases  of  seamen 

claim  of  agrainst  attached  vessel,   how  proved,  826. 
may  be  asserted  notwithstandins  attachment  of  ship,   how. 
826. 
SHORE.     See  tit.  Description  of  Land. 

SHORTHAND   RBPORTBR.     See   tits.    Court    Roporteri    Phono- 
graphic Reporter. 
as  to.  268-274. 
generally,  268-274. 

none  in  attendance,  clerk  to  take  testimony,  1051. 
opinions  and  instructions  may  be  taken  down  by,  27 4a. 
to  transcribe  report  of  trial,  on  appeal,  953a. 
SICKNBSS 

excuses  non-appearance  in  contempt,  1221. 
juror,  proceeding's  in  case  of,  615. 
justice,  transfer  of  cause,  90. 

superior  judgre,  appointment  of  substitute  by  governor,  160. 
SIGNATURE 

admitted  when,  446-449,  887. 
includes  mark,  17. 

mark,  sigrnature  by,  to  be  witnessed  by  two  persons.  17. 
to  affidavit.     See  tit.  Affidavit. 
to  pleadings.     See  tit.  Verification. 
when  admitted,  446-449. 
in  justices'  court,  887. 
SINGULAR 

includes  plural,   17. 
SISTER  STATE 

books  containing  -laws  of,  presumed  to   be  correct,  190U. 
documents  of,  proved  how,  1918. 
judgment  of,  enforced  how,  1913. 
Jndlclal  record  of 

effect  of,  1913. 
proved   how,   1906. 
Justices'  judgment  in,  proved  how,  1921. 
lawn  of 

limitation   of,  effect  of,   361. 

proved  how^,  1902.  j 

unwritten,   proved  how,   1902.  ! 

limitation  laws  of,  effect,  361. 
SITTINGS 

public  and  private,  124,  125.  , 
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SliABIDBR.     See  tit.  Libel  and  Slander. 

answer  In,  461. 

Jufltillcation,  461. 

limitation  of  action  for,  840. 

mltigatlnff  circumstances,  evidence  of,  461. 

pleadinff  in  actions  for,  461. 
SLOUGH.     See  tits.  Bomidarlea;  Description  ef  Land. 
80CIBTY 

Change  of  name,  1276. 
SOLB  TRADBR 

community  property,  may  have  Ave  hundred  dollars  of,  1814. 


authorizing  one  to  act  as,  1817,  1819. 
judflrment,   1817. » 
what  it  must  be,  1817. 
hearing  of  petition,  1816. 
husband  of  not  liable  for  debts,  1821. 

may  have  five  hundred  dollars  of.  1814. 
liabilities  and  rights  of,  1819. 
liable  for  maintenance  of  minor  children,  1820. 
may   have   five   hundred   dollars   of   community   or   husband's 

property,  1814. 
must  maintain   her  children,   1820. 
Botlee  of 

application  to  become 
contents  of,  1812. 
proof  of,  1816. 
publication  of,   1812. 
how  given,  1812. 
what  to  contain,  1812. 
oatb  to  be  recorded 
as  to,  1818. 

administered  by  clerk,  1818. 
opposition,  what  to  contain,  and  verification  of,   1815. 
order  to  be  recorded,  1818. 
petition 
statement 

of  fact  of  insufficient  support,  1813. 
of,  in  other  grounds,  1813. 
of  nature  of  business  proposed,  1813. 
that  application  made  in  good  faith,  1818. 
what  to  contain,  1813. 
when  filed,   1818. 
who  may  oppose,  and  how,  1815. 
proceedings,  1811-1821. 
recording  decree  authorizing,  1818. 
rights  and  liabilities  of.  1819. 
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SOLE  TRADER  (continued), 
trial.    1816. 

who  may  become,  1811. 
vrho  may  oppose,  and  how 
as  to  generally,  1815. 

denial  that  application  is  made  In  grood  faith.  1818. 
hearing:,  1816. 
special  denial,  1815. 
trial  or  hearingTf  1816. 
SONOMA   COUNTY 

number  of  judgres,  66. 
SPANISH  GRANTS.     See   tit.   Mexican   and   Spanish   Grants. 
SPANISH  LANGUAGE 

proceeding's   in,  abolished,   185,   1056. 
SPECIAL     ADMINISTRATORS,     AND     THEIR     POWERS     AND 
DUTIES.     See  tit.  Bzecntors  and  Administrators. 
appointed  when,  1411. 

duties  of  special  administrators,  as  to,  1415. 
powers  of  special  administrator  cease,  when,  1416. 
preference  griven  to  persons  entitled  to  letters,  1413. 
special  administrator 

letters  may  be  issued  to  at  any  time.  412. 
power  of  ceases,  when,  1416. 
to  grive  bond  and  take  oath,  1414. 
to  render  account,  1417. 
when   letters  testamentary  or  of  administration  are   grranted 
special  administrator's   power  ceases,   1416. 
SPECIAL  NOTICE 

of  administrative  proceedingrs  by  guardian  of  minor,  demand 
of  by  relatives,  1761. 
served  how,  1761. 
SPECIAL  ISSUES 

not  made  by  pleadings,  how  tried,  309. 
SPECIAL  LEGACIES.     See  tits.  DctIsc)  Ttefgney, 
SPECIAL   PROCEEDINGS 
as  to  generally,  23. 
"action"  includes,  363. 
costs,    1022. 

of  course,  when  allowed,  1022. 
on  review  other  than  by  appeal,  1032. 
defendants  In,  who  are,  1063. 
definition  of,   23. 

election  contest  Is.     See  tit.  Contesting  Elections. 
Judgment  In,  1064. 
appealable,  963. 
defined,  1064. 
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SPECIAL.  PROCEEDINGS  (continued). 
Jurisdiction 

superior  court,  76. 

supreme  court,  52. 
motion  and  order  in,  same  as  In  civil  action,  1064. 
new  trial,  1110. 
of  arbitration,   1281-1290. 
of  chansre  of  name,  1275-1277. 
of  contempts,   1209-1222. 

of  contesting  certain  allegations,   1111-1127. 
of  eminent  domain,  1236-1264. 
of  escheated  estates,  1269-1272. 
of  proceedingn 

in  insolvency,  1822. 

in   probate   courts,   1294-1810. 
of  sole  trader,   1811-1821. 
of  summary  proceeding's,   1132-1179. 
of  the  enforcement  of  liens,   1180-1208. 
of  the  voluntary  dissolution  of  corporations,   1227-1234. 
of  writs  of  review,  mandate  and  prohibition,  1067-1110. 
order  in,  1064. 

particular  proceedings.     See  particular  title. 
parties  designated,  how,  1063. 
plaintiff,  who  is,  1063. 
practice,  1109,  1110. 
preliminary  provisions,   1063. 
reference,   639. 

remedies,  divided  Into  actions  and  special  proceedings,  21. 
rules  of  practice,  1109,   1110. 
security  for  costs 

failure  of  non-resident  or  foreign  corporations  to  give,  dis- 
missal, 1037. 

required  of  non-resident  or  foreign  corporation,  1036. 
time  of  taking  depositions  In,  2021. 
verification  may  be  by  aflldavit,  2009. 
SPECIFIC  PERFORMANCE 

contract  of  decedent   to  convoy.     See  tit.   Executors  and   Ad* 

ministrators. 
powers  of  court,  statute  of  frauds,  1972. 
STAKE.     See  tits.  Boundaries |  Description  of  Land. 
STATE 

answer  must  be  verified  when  state  party,   446. 
bond  not  required  of.  529,  1058. 

condemning  lands  of,  under  eminent  domain,   1210. 
costs  when  state  a  party,  1038. 
escheat,  1269-1272. 

execution  to  be  in  name  of  people,  682. 
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STATE  (continued). 

grantee  of,  limitation  of  action,  S16. 

includes  District  of  Columbia  and  territories,  17. 

iBjometlon 

by,  undertakiner  not  required,  629. 

suspending  business  of  corporation,  531. 
limitation  of  actions  by,  846. 

for  forfeiture  or  penalty,  340. 

respect  in  gr  real  property,  316,  818. 
officers  of,  do  not  fflve  security,  undertakings,  etc.,  105S. 
undertakings,  security,  etc.,  need  not  fflve,  1058. 
STATE  LANDS.     See  tit.  Public  Landa. 

STATE    TIDE-LANDS    COMMISSIONERS.      See    tit.    Tlde-LJiadik 
STATE  TREASURY 
deposit  iB 

in  condemnation  proceedings,  1264. 

in  escheat  proceedings,  1272. 
STATED  ACCOUNT.     See  tits.  Adronnt)  Aceoont  Stated. 
STATEMENT.     See  tits.  Appeal |  New  Trial. 
amendments,  extension  of  time,  1064. 
appeal 

on,  amended,  service  of,  661. 

on,  amendment  of,  661. 

on,   how  settled,   661. 

on,  must  contain  only  what,  661. 

on,  service  on  adverse  party,  661. 

on,  time  for  proposing:,  661. 

what  may  be  used  on.  950. 
extension  of  time,  1054. 
Justices'  court,  appeal  from.  93. 
new  trial 

amendment,  time  to  prepare  and  serve,  659. 

errors  of  law,  specifications  of  particulars,  659. 

how  prepared  when  granted  on  court's  dwn  motion,  662. 

insufficiency  of  evidence,  specification  of  particulars.  659. 

Judgre  to  sigrn  and  certify,  659. 

notice  of  settlement,   659. 

power  of  Judges  in  settling  and  certifying.  653. 

presentment  to  Judge,  659. 

settlement  of,  659. 

time  to  prepare  and  serve,  659. 

to  be  filed,  659. 

useless  and  redundant  matter  to  be  stricken  out,  659. 

where  case  tried  by  referee,  659. 
of  demand,  mistakes  or  errors  in  not  to  invalidate   claim   to 

mechanics'  Hen,  1203a. 
on  appeal  to  superior  court  on  questions  of  law,  976. 
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STATBMSSNT  ON  API^BAI^.     See  tit.  Appeal,  iitatein«iit  on. 
STATUTSS.     See  tit.  IQTidence. 

authentication  of  foreign,   1918. 

books  contalninsTp  as  evidence,  1900. 


continuation  of,  5. 

consistent  with,  not  continued  in  force,   18. 

inconsistent  with,  repealed,  18. 

private  statute  not  repealed  by,  18. 

repeal  by,  does  not  revive  former  law,  18. 

repeals  statutes  on  matters  covered  by,  18. 

retroactive,  is  not,   3.  • 

constitution,  definition  of,  1897. 
coBStmctlOM  of.    See  tit.  ConatnietloB. 

as  to,  1858,  1859,  1865. 

court  confined  to  terms  or  substance,  1858. 

duty  of  Judgre,  1858. 

effect  to  be  erlven  to  all  parts,  1858. 

for  court.  2102. 
coBatructflona 

two,  construed  in  favor  of  natural  rlgrht,  1866. 

where  statute  capable  of  two  interpretations,  1864. 
definition  of,  1897. 

existing  construction  of  provision  similar  to,  In  code,  5. 
foreiern,  as  evidence,  1902. 
Inconsistent  with  code  repealed,  18. 
intention  of  legrislature  to  srovem,  1869. 
limitation  of  action  upon,  for  penalty  or  forfeiture,  340. 
not  continued  In  force  because  consistent  with  code,  18. 
not  expressly  continued  in  force  repealed,  18. 
particular  intent  prevails  over  greneral,  1859. 
pleadinsr.  private,  459.  * 

private,  1898. 

not  repealed  by  code,  18. 
public  and  private  defined.  1898. 
redtala  In 

effect  of,  1903. 

how  far  evidence,  1903. 
repeal  of  does  not  revive  former  law,  18. 
retroactive,  code  is  not,  8. 

sales  at  auction,  memorandum  by  auctioneer,  1973. 
section,  meanlnfir  of,  17. 
two  interpretations,  capable  of,  1864. 
what  are,  1897. 

written  laws  of  state.  In  what  contained,  1897. 
statute:  of  frauds.     See  tit.  Bvldence. 
agreement  for  sale  of  real  estate,  1973. 
authority  of  agent  to  sell  realty  must  be  written,  1973. 
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STATUTE  OF  FRAUDS  (conUnued). 
building:  contracts,  1183. 
contracts  which  are  within*  1973. 

lease  not  exceeding  one  year,  writing:  not  necessary,  1971. 
marriage,  agreement  of,  1973. 

upon  consideration  of.  1973. 
mechanics'  lien,  what  contracts  must  be  in  writing:,  11  S3, 
promise  of  executor  to  answer  out  of  own  estate,  1612. 
promises  to  answer  for  debt,  default  or  miscarriagre  of  an- 
other, 1973. 
real    property,   writing:   necessity    to   creation    of   interest   in. 

1971,  1673. 
representation    as    to    credit    of    third    person    to    be    written, 

•1974. 
•ales 

at  auction,  memorandum  by  auctioneer,  1978. 

over  two  hundred  dollars,  1973. 
specific  performance,    effect   of  statute,   1972. 
STATUTB  OF  LI  MIT  ATI  ON  S.     See   tit.   Limitation. 

acknowledg:ment,  taking  out  of  must  be  in  writing:,  360. 
actions 

accruing:  on  mutual  account,  344. 

against  directors,  etc.,  statute  does  not  apply,  359. 

by  the  people  subject  to  the  limitations  of,  345. 

to  recover  money  or  property  deposited  in  bank.     See  tit. 


to    redeem   from   mortg:ag:e    without   account   of   rents   and 

proflts,  346. 
when  some  mortg:ag:ers  not  entitled  to  redeem,  347. 
adverse  possession.     See  tit.  Adverse  Possession. 
death  of  person  entitled  before  limitation  expires,  eifect,  353. 
defendant  out  of  state,  statute  does  not  run,  351. 
deposit  in  bank  of  money  or  property,  no  limitation  to  action. 

348. 
effect  of  on  presentation  of  claims.     See  tit.   Clalma  ayalnnt 

Bstates. 
exceptions  to 

disability  must  exist  when  rig:ht  accrued,  357. 
in  suits  by  aliens  time  of  war  deducted,  354. 
two  or  more  disabilities  existing:,  358. 
where  action   is  stayed   by   injunction,  356. 
where  defendant  out  of  state,  351. 
where  Judg:ment  has  been  reversed,  355. 
virliere  person 

entitled  dies  before  limitation  expires.  353. 
under  disability,  352. 
existing  causes  of  action  not  affected  by  provision,  362. 
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STATUTE  OP  LIMITATIONS   (continued), 
five  years.     See  tft.  Adverse  Possenaion. 

actions    by    the    people    or    their    g^ranteos    to    be    brougrht 

within,  when,  317. 
seizin  necessary  in  action  or  defense  arising-  out  of  title  to 

rents  of  real  property,  when,  819. 
seizin  within,  necessary  in  action  to  recover  real  property. 
818. 
in  actions  to  vacate  sale  made  by  administrator,  etc..  1573. 
in  mortgage  foreclosures.     See  tit.  Mortvave  Forecloa«re. 
limitations  of  other  states,  effect  of,  361. 
"Local  Improvement  Act  of   1901,"   time   to   commence  under, 

849. 
new  promises,  taking  out  of  must  be  in  writing,  360. 
no  limitations  where   money  or  property   deposited   in   bank, 

348. 
one  year,  action  to  be  commenced  within,   after  entry  upon 

real  property,  320. 
peiioda  of  limitation  of  atcttiMUi 

actions  not  otherwise  provided  for  within   four  years,   343. 
as  to,  335. 
five  years,   336. 
four  years,  337. 
one  year,  840. 
six  months,  841. 
three  years,  338. 
two  years,  339. 
state's  grantee   cannot   bring  action,   when,   316. 
when  action  cannot  be  brought  by  grantee  from  state,  316. 
when  people  will  not  sue.  316. 
STAY.     See  tits.  Appealsf  Stay-bond. 
affidavits,  use  of  to  obtain  stay,  2009. 
grranting-,  until  security  given  for  costs,   1036. 
STAY-BOND 

on  appeal.     See  tit.  Appeal  In  Civil  Actions. 
STAY  OF  PROCEEDINGS.     See  tit.  Appeal. 
STBAMBRS^  VESSELS,  BOATS,  ETC. 

actions  against.     Sec   tit.   Actions  against   Steamers,   Vessels, 
and  Boats. 
STENOGRAPHER.      See    tits.    Official    Reporteri    Phonofrrapblc 
Reporter. 
as  to,  generally,  268-274. 
STENOGRAPHER'S   TRANSCRIPT.     See   tits.   Official  Reporter | 

Phonoirraphle  Reporter. 
STIPULATION 

for  transfer  of  action  to  another  court,  398. 
of  attorneys,  as  to,  ZSZ. 
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STOCK  IN  CORPORATION.     See  tit.  Owpmwmtiam. 

limitation   of  action   to   recover,  sold  for   delinquent   assess- 
ment,  341. 
STOCKHOI^DBR  OF  CORPORATION 

limitation  of  action  against,  859. 
STRBAM.     See  tits.  BoiiB4arles|  DeaeriptioB  of  Laa^. 

as  boundary,  2077. 
8TRBBT.     See   tits.   Roads   and   Hlirliwaysi   Street  Aaaeaamcat) 

Street  Grade.  ( 

limitation  of  action  to  contest  assessment,  849.  ^ 

partition   proceedingrs,  affectingr,  764. 
rlffht 

of  city  to  take  land  for,  not  affected  by  code,  1261. 
STRIKING  OUT 
disobedience  of  subpoena,  striking  out  complaint  or  answer 

for,  1991. 
order  striking  out  pleading,  deemed  excepted  to,  C47. 
sham  answer,  453. 
STRUCTURB.     See  tit.  Meehaalee'  Iilea. 
SUB-CONTRACTORS.     See  tit.  Mecbaalee'  Llea. 
SUBLETTING.     See  tits.  Landlord  and  Teaaati  Leane. 

constitutes  unlawful  detainer,  when,  1161. 
SUBMISSION  OF  CAUSB 

arbitration  to,  1281-1290.  | 

eontroversy  wtthoat  aetlon.     See  tit.  Sabmlttina^  Controversy 

mrltlioiit  Action. 
as  to  generally,  1188-1140. 
SUBMITTING    CONTROVERSY    WITHOUT    ACTION.      See     tit. 
Arbitration. 
appeal  from  judgment  as  in  other  actions,  1140. 
as    to,    1138-1140. 

costs  prior  to  notice  of  trial,  1189. 
how  submitted,  1138. 

Jadffment  on  *  i 

how  rendered,  1139. 

may  be  enforced  or  appealed  from  as  in  other  actions,  1140. 
SUBPOENA 

contempt  for  disobeying,  1209. 
dUobedlenee  of 

how  punished,  1991. 
disobeylnflT 
forfeiture  therefor,  1892. 

if  witness  be  a  prisoner,  bow  brought  in,  1995. 

warrant  may  issue  to  bring  witness  in  when,  1993.  ' 

contents  of  warrant.  1994.  i 

for  what  issued,  1986. 
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SUBPOENA  (continued). 
for  i^ltneMes 

definition  of,  1986. 

In  taklner  depositions.     See  tit  Depo«ltloMi. 
irenerally,  1986-1997,  2036. 
ho'ff'  iMiaed  i 

as   to,   1986. 
to  require  attendanoe 

before  a  commissioner,  1986. 
before  court,  1986. 
out  of  the  court,  1986. 
how  served,  1987. 

how,  if  witness  be  concealed,  1988. 
in  taking:  depositions.     See  tit.  Depositions. 
Justices'  clerk  may  issue,  86. 

Justices  of  peace  may  issue  to  any  part  of  county,  919. 
may  require  production  of  books,  papers,  etc.,  1986. 
non-residents,  service  on,   1016. 
person  present  compelled  to  testify,  1990. 
service  of,  how  made,  1987. 
service  on  concealed  witness,  how  made,  1988. 
what  is,  1985. 

when  witness  is  compelled  to  attend,  1989. 
witness.     See  tit.  'Witness. 
as  to,  1986-1997. 

to,  deposition  to  be  used  in  another  state,  2036. 
SVBROOATIOlf 

by  Judgment  debtor,  709. 
of  surety  on  appeal  bond,  1069. 
surety,  of,  and  proceeding's  to  obtain,  709. 
^^SUBSCRIBING  WITNESSS** 
definition  of,  1936. 
generally,   1936,   1940,  1941. 
opinion  of,   1870. 
SUBSCRIPTION 

includes  mark,  17. 
SUBSTANTIAL  JUSTICB 

the  rule,  462,  475. 
SUBSTITUTED  SERVICES.     See  tit.  Pablieatioa  of  Summons* 
SUBSTITUTION 

of  attorney.     See  tit.  Attorneys  at  Law. 
of  surety  on  appeal  to  rights  of  Judgment  creditor,  1069. 
SUBSTITUTION   OF  PA&TUBS 
as  to,  generally,  386,  387. 
interpleader.     See  tit.  Interpleader. 
SUCCESSIVE  ACTIONS 
may  be  brought,  1047. 
on  same  contract,  1047. 
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8UCCBSSIVB  OCCUPANCIBS.     See  tit.  Advene  PoMemiloii. 
SUCCESSOR 

in  Interest,  declaration  of  decedent  as  evidence  against,  1853. 
submitting  a  controversy  without  action,  1138-1140. 
SUMMARY  PROCEEDINGS 

confession  of  judgrment  without  action,  1132-1135. 
dischargre  of  person  imprisoned  on  civil  process,  1143-1154. 

substitution  of  as  party,  385. 
of  Justice,  98,  916. 

what  justices  of  peace  successors  of  others,  98,  107. 
who  to  deslgrnate  succeedingr  justice.  918. 
SUMMARY  PROCEEDINGS   FOR  OBTAINING  POSSESSION  OF 
REAL  PROPERTY.     See  tit.  Fmrefble  Entrr  and  De- 
tainer. 
SUMMONS.     See  tit.  Proc«M. 
allaa 

from  justices'  court,  846. 
manner  and  time  of  Issuing,  408. 
appearance  equivalent  to  service,  416. 
complaint  must  be  served  with,  410. 

constructive  service  of.     See  tit.  PablleatioB  of  Sammoaji. 
defendants 

residing  in  different  counties,  issuance  of,  406. 
several,  part  only  served,  414. 
diligence  in  making  service  of.     See  tit.  Servlee  of  Snounoaa. 
directed  how,  407. 

dismissal  of  action  for  failure  to  Issue  or  return,  581. 
eminent   domain,    in,    1245. 
escheated  estates,  1269. 
failure  to 
Issue 

dismissal  of  action,  582. 
or  return,  cured  by  appearance,   582. 
return,  dismissal   of  action  for,  582. 
serve,  dismissal  for,  581a. 

by  court  of  own  motion,  581a. 
forcible  entry  and  detainer  in,  1166,  1167. 
form  of,  407. 
how  directed,  407. 
how  issued,  407. 
how  waived,  406. 

in  ejectment.     Sec  tit.  Forcible  BSntry  and  Detainer. 
in  eminent  domain.     See  tit.  Eminent  Domain. 
in  partition  must  be  directed  to  all  parties  interested,  756. 
in  proceedings  in  justices*  court.    See  tit.  Proeeedlngrs  in  Jiia* 

ticcs'  Court. 
in terp rotor,  to,  1884. 
issuance,  time  of,  406,  581. 
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SUMMONS  (continued). 
Uiaiied 

how.  407. 
under  seal,  407. 

may,  within  one  year,  406. 
joint  contract,  service  where  one  or  more  appear,  406, 
Joint  debtors 

after  Judgrment,  989-994. 

may  be  summoned  after  Judgement,  989. 

not  summoned  in  original  action,  what  to  contain,  990. 

those  served  may  be  proceeded  agrainst,  414. 
judgment-roll,  part  of,  670. 
jurisdiction  acquired  by  service,  416. 
Justices'  court.     See  tit.  Justicen*  Court.  I 

alias  summons  in,  846. 

as  to,  844-849. 

from,  service  by  sherifT  and  deputy,  87. 
limitation  on  time  for 

issuing,  581,  582. 

return,  581. 
lost,  alias  may  issue,  408. 

must  contain  what,  407.  i 

partition,  service  in,  757. 
police  courts,  in,  929. 
proof  of  Merviee 

by  admission  of  defendant,  415. 

certificate  or  affidavit  must  state  what,  415. 

how  made,  415. 

in  case  of  publication,  415. 

made  by 

person  other  than  sheriff,  415. 
sheriff,   415. 
pnblieatlon 

affidavit,  412,  750. 

concealed  defendant,  412. 

depositing  summons  and  complaint  in   post-office,   413. 

foreign  corporation  having  no  agent,  etc.,  412,  413. 

in  suit  to  determine  adverse  claim,  749 [a],  750. 
against  unknown  owners,  750. 

judgment-roll,   670. 

manner  of,  413. 

non-resident,  412,  413. 

of,  default  for  failure  to  answer,  procedure,  585. 

procedure,  412. 

service  by,  412,  413. 
mechanics'    liens,    1191. 
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SUMMONS 

p«blic«ttom  (continued). 

time  and  frequency  of,  413. 

when  and  how  made«  412. 

when  complete,  418. 
relief  from  Judgment  when  no  personal  service,  473. 
return.  410,  415. 

by  person  other  than  sheriff,  410. 

by  sheriff,  manner  of,  410. 

limitation  of  time  for,  581.  588. 

of,  time  of  in  forcible  entry,  1K6. 
returned,  how,  410. 


how,  410,  411. 
service  of.     See  tit.  Srrvtee  of  Soannmis. 

admission  of,  415. 

appearance  equivalent  to,  416. 

by  person  other  than  sheriff,  410. 

by  publication,  in  partition  suit,  757. 

by  sheriff,  manner  of,  410. 

copy,  complaint,  etc.,  410,  411. 

gives  Jurisdiction,  416. 

in  action  aeralnst  vessels,  816. 

may  be  proved  by  affidavit,  2009. 

not  personal,  allowinflr  appearance  after  Judgrment.  473. 

on  county,  city,  or  town,  411. 

on  domestic  corporation,  411. 

on  foreign  corporation,  411. 

on  ffuardlan,  411. 

of  Infant  or  lunatic,  1722. 

on  Infant  under  fourteen,  411. 

on  insane  person,  411.  . 

on  master,  etc.,  of  vessel,  816.  | 

on  part  of  defendants,  procedure  after,  414. 

personal,  when  necessary,  411. 

proof  of,  415. 

publication,  by,  412,  418. 

return,  410,  415. 

several  defendants,  service  on  some,  effect,  414. 

wrhere  parties 

associated  in  business,  888. 
transact  business  under  common  name,  388. 
several  defendants,  some  served,  414. 
ships,  actions  agralnst,  814. 
signed  by  clerk,  407. 

superior  courts.     See  tit.  Soperlor  Coarts. 
telegrraph,  service  by,  1017. 
when  may  issue,  406. 
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SUNDAY.     See  tit«  Holidays. 

a  holiday,  10. 

holiday   falllngr   on,  next   day   celebrated,    10. 
SUPBRINTBNDBNT 

of  railroad,  exempt  from  Jury  duty,  200. 
of  school,  exempt  from  Jury  duty,  200. 
SUPBRIOR  COURT.     See  tits.  Courts  of  Justice)  Pvobnte  Court; 
Superior  Jndffe. 
actions 

in,  transfer  of,  79. 
adjournments  of,  73. 
appeal  to.    See  tit.  Appeal. 

as  to  erenerally,  974-980. 
appellate  Jtirisdictlon  of,  77. 

apportionment  of  business  where  more  than  one  Jud^o.  66. 
certified  copy  of  list  of  Jurors  to  be  filed  with  clerk%  209. 
certifying  cases  to,  from  Justices'  court,   92. 
chambers,  powers  at,  166,  176. 
costs  on  review,  other  than  by  appeal,  1032. 
courts  of  record  may  make  rules,  129. 
docketing  Judgment  of  Justices*  court,  899. 

execution,  899. 
extra  sessions  of 

as  to  generally,  67b. 

apportionment  of  business,  67b. 

compensation  of  Judges  holding,  67b. 

governor  shall  designate  Judge  to  hold,  67b. 

Judge  of  some  other  county  may  be  invited,  67b. 

Judgments  and  orders  at,  67b. 

place  of  holding,  67b. 

transfer  of  business,  67b. 
held  by  Judges  from  other  counties,  71. 

holding  court   by   one   Judge   for   another   at   governor's    re- 
quest,  160. 
in  different  counties,  number  of,  65,  66. 
incidental  powers  and  duties  of,  128. 
Judges  of.     See  tit.  Superior  Judffca. 

elections  of,  66. 

two  or  more  Judges  in  certain  counties,  66. 
Judicial  days.     See  tit.  Judicial  Days. 
Jurladictlon 

appellate,   has,   in   what   cases,   77. 

concurrent  with  Justices*  courts,  113. 

in  eminent  domain,  1243. 

is  original  and  appellate,  75. 

kinds  of,  76. 

original,  has  in  what  cases,  76. 

to  change  names,  1276. 
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SUPERIOR  COURT   (continued). 

Justices  of  peace,  shall  designate  which   of  two  is  successor. 

when,  918. 
Los  Angeles  county,  Judgres  of.     See  tit.  Iam  Attceles  Coaatr. 
may  make  rules,  when,  129. 
may  vacate  Its  judgment,  in  what  cases,  663. 
numher  of  judgres  of,  66. 
of  city  and  county  of  San  Francisco,  67. 
origrlnal  Jurisdiction  of,  76. 
phonogrraphic  reporter  for,   268-274. 
place*  of  hoIdlBff  coart 

change  in,  142. 

parties  to  appear  at  place  appointed,  143. 

poorer* 

of,  on  appeal,  980. 

respecting  conduct   of  proceedings,   128. 
probation  committees.     See  tit.  Probatloa  Comaitttee. 
proceedings  in  case  of  absence  of  judge,  139. 

adjournment  from  day  to  day,  139. 

adjournment  till   next  regular  session,   140. 
process  extends  to  all  parts  of  state,  78. 
process  of,  78. 

publicity  of  proceedings,  124. 
record,  superior  courts  are  courts  of,  34. 
remitting  Judgment  to,  56. 
rooms  for,  how  provided  and  furnished,  144. 
ralea 
'  power  to  make,  129. 

take  effect  when,  130. 
seals  of.     Sec  tit.  Seal*. 

as  to,  147. 
nemiloaa  of 

as  to,  73. 

by  Judge  of  another  court,  160. 
\  hold  at  county  seats,  78. 

I  number  of  in  counties  having  two  or  more  Judges,  66« 

i  regular,  when  held,  78. 

special,  when  held,  78. 
sheriff  to  provide  court-rooms,  etc.,  when,  144. 
nit  tings  of  coart 

private  when,  125. 

public  when,  124. 
to  be  held  in  each  county,  65. 
transfer 

of  action  to  another  court,  manner  of,  398,  399. 

of  books,  papers,  etc.,  79. 
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SUPERIOR  COURT 
transfer  (continued). 
tOy  from  Justices'  court 

jurisdiction,  835. 
when  and  how  effected,  837. 
vacation  of  judgrment,  srrounds  for,  663. 

writs,  power  of  to  Issue,  76.  , 

SUPERIOR  JUDGES.     See  tit.   Superior  Court, 
absense 

illness,  or  disability,  appointment  of  substitute,  160. 

of,  authority   of  court  commissioner,    259. 
acknowledgrment,  may  take,  179. 
aflfldavit,  may  take,  179. 
attorney  may  be  selected  to  act  as,  72. 

by  agreement  of  parties,  72.  I 

chambers,  at,  powers  of,  166. 

change  of,  for  bias,  etc.,  procedure,  170.  j 

computation    of  years  of   office,    69.  j 

decedent's  estate 

may  present  claim  against,  1495.  I 

proceedings  where  claim  presented  by,   1495. 
deposition,  may  take,  179.  j 

disqualification  to  sit  or  act,  170. 

dlsauallfled 

transfer  of  cause  to  another,  398. 
election  of,  etc.,  65,  157. 
eligibility,  157. 

expenses  of,  incurred  In  holding  court  for  another,  160. 
from   other  counties  holding  courts,   71. 
guardianship  matters,  powers  of,  at  chambers,  in.  166. 
holding  court 

at  request  of  governor,  160. 

in  another  county,  71,  160. 
ineligibility    to   other   than    judicial    office,    161. 
Jurors 

designating  the  estimated  number  of,  204. 

selection  of,  204. 
may  hold  court  in  another  county  when,  71. 

may    present    claim   against    estate.      See    tit.    Claims   asalnst 
Estates. 
•  may  take  acknowledgment,  affidavit,  deposition,  179. 
not  to  have  partner  practicing  law,  172. 
not  to  practice  law,  171. 
number  of  judges,  66-68. 
order  of 

directing  jury  to  be  drawn,  214. 

to  impanel  grand  jury,  241. 
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SUPERIOR  JUDGES  (continued). 


as  to  conduct  of  proceeding's,  177. 

of  at  chambers,  166. 

out  of  court,  176,  1305. 

to  punish  for  contempt,  17S. 
to  take  acknowledgments  and  affidavits,  179. 
pro  tempore,  72. 
probate.     See  tit.  Probate  Court. 

matters,  powers  of,  at  chambers,  in,  166. 
qualifications  of,  157. 
residence  of,  158. 
sickness,  absence,  or  disability,  requesting^  some   other  Jud|?e 

to  sit,  160. 
successor  to  Justice,  superior  jud^e  when  to  desigmate,  918. 
term  of  office,  68. 

vacaacT  in 

appointee  holds  until  next  fireneral  election,  70. 
office,  grovernor  to  fill,  70. 

one  elected  to  fill  holds  for  remainder  of  unexpired  term,  70. 
writs,  power  of,  to  issue,  76. 
9UPBRVISOR.     See  tit  Board  of  Sopcrvteors. 
selection  of  Jurors,  204,  206. 

vacancy  in  office  of  Justice,  supervisors  to  fill,  103. 
SUPPLBMBNTAL 
allowed  when,  464. 

complaint.     See  tits.  Complaint f  Pleadlnsa. 
and  answer,  when  allowed,  464. 
in    partition,    761. 

in   suit  on   claim  a&ratnst  estate.     See   tit.   CtaloM  AjalMt 
SSatate. 
pleadlBsa 

to  bring:  in  necessary  parties,  388. 
to  revive  Judgment,  685. 
SUPPIiBMBSNTARY   PROCBBDINGS 
any  debtor  of  Judgrm^nt  debtor  may  pay  the  latter's  creditor. 

716. 
arrest  of  debtor,  715. 
commitment  of  debtor,  715. 
contempt  for  disobeying:  orders  in,  721. 
debtor 

must  anatver  conceralns  property 
to   whom,  714. 
when,   714. 
need  not  answer  outside  of  county,   714. 
required  to  answer  concerning:  property  when,  714.  I 

disobedience   of   orders,    how   punished,   721. 
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SUPPLEMENTARY  PROCBBDINaS   (continued), 
examination  of  debtors  of  Judsrment  debtor,  or  those  havfng- 

property  belonfrinir  to  him,  717. 
srenerally,  714-721. 
in  justices'  court,  905. 

Judsre  may  order  property  to  be  applied  on  execution,  719. 
orderlngr  property  applied  on   execution,   719. 
procceiUaffB  to  compel  debtor  to  appear  la 
as  to,  grenerally,  716. 

In  what  case  debtor  may  be  arrested,  716. 
what  ball  may  be  driven,  716. 
upon  elalm  of  aarotker  party  to  tke  property  or  on  denial  of 
ladebtedaeM  to  Jad^ment  debtor 
as  to,  generally,   720. 
undertaking  of  debtor,  716.  * 

witness  to  testify,  718. 
SUPPORT    OF   FAMIIiY.      See    tits.    Allowance)    Entate    of    De- 
ccaaedi  Panlly  Allowance. 
as   to   generally,   1466. 

actual  residence  not  necessary.     See  tit.  Homeatead. 
administration  when  estate  does  not  exceed  |1600,  1469. 
allowance,  payment  of,   1467. 
discretion   of  court,   1467. 

minor  children  may  remain  in   decedent's  house,  1404. 
payment   of  allowance.   1467. 
petition  to  set  aside  exempt  property,  notice  of  hearing,  how 

served,  and  when,  1466a. 
property  exempt  from  execution   to  be  set  apart   for  nne  of 
family 
as  to  generally,  1466. 
property    set    apart,    how    apportioned    between    widow    and 

children,   1468. 
when   all   property   other  than    homestond   to   go    to   children, 

1470. 
widow  and  minor  children   may  remain   In   decedent's  housp, 
1464. 
SUPREME  COURT.     See  tits.  Courts  of  Justice |  Supreme  Court 
Justice. 
absence  or  disability  of  chief  Justice,   46. 
adjournments   of,    48. 

do  not  prevent  sittings,  48. 
appeals 

dismissals  of.     See  tit.  Appeals. 

on  stipulation,  964. 
from  Judgment,  may  take  what  action  on,  956. 
in  probate  proceedings  and  contested  election  cases,   57. 
appellate  Jurisdiction   of,   62. 
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SUPREME  COURT  (continued). 
application  to  hear 

case  in  bank,  before  and  after  Judgment,  45. 

origrinal   proceedings.   50,  51. 
apportionment  of  business,  44. 
argrument,  45. 
attorneys 

admission   of,   275. 

of,  who  are,  275. 

removal  or  suspension  of,  287. 
bailiff,    265,   266. 

appointment  and  tenure  of  office,  265.  266. 

duties  of,  266. 

number  and  qualification  of,   265. 
bank,   45. 
bin  of  exceptions 

application  to,  for  proving^.  652. 

settlement  of.     See  tit.  BUI  of  EUoeptlona. 
business   of,   43-47. 
certiorari.     See  tit.   Certiorari. 

and  other  writs,   51,   54. 
chambers,  powers  in,  165,  177. 
chief  justice,  absence   or  disability,   46. 
civil   cases,   24. 
clerk   of,    262. 
coneorrence 

in    decision,    45.    54. 

in  issuinsT  writ,  54. 

necessary   to   transact   business,    54. 
consists  of  what,  40. 
constitution   of,   40. 
court  la  bank 

as  to,   45. 

chief  justice  to  preside,   45. 

convening:,   45. 

JudiTin^nt 

concurrence  of  four  justices  necessary,  45. 
finality   of,  45. 
rehearing,  45. 

ordering  case  to  be  heard  by,  45. 

presence  of  four  justices  necessary,  45. 
court-rooms,   furnishingr,  etc.,  47. 
criminal  causes,  24. 
death  of  party.     See  tit.  Dcatb. 
declnlons 

all   questions   to  be   passed  upon,   53. 

of  to  be   in   writing,   49. 
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SUPREME  COURT  (continued). 
departments 

as  to,  43. 

assigrnment  of  judges  to,  43. 

chief  Justice  may  sit  in  either,  43. 

disaffreement  of  judges,  transmitting*  case  to  other  depart- 
ment, or  to  court  in  bank,  43. 

interchanges   between   judges,    4S. 

Jadsmeat 

concurrence  of  three  Judges  necessary,  43. 
rehearing,  45. 

number  of,  43. 

one  or  more  Justices  may  adjourn,  48. 

powers  of  in  hearing  causes,  43. 

rehearing  case  where  three  Judges  do  not  concur,  43. 

three  Judges  necessary  to  transact  business,  43. 
dismissal  of  appeal.     See  tit.  Appeal. 
dlsqualiflcatlon   of  Judges,   170,   1430. 
exception  to  transcript.     See  tits.   Appeals  Traaaeript. 
expenses,  etc.,  of,  47. 

habeas  corpus.     See  tit.  Habeas  Corpaa. 
held  where,  47. 
in  bank,  43,  45. 
incidental  powers,   128-130. 
Jndsea 

dlsqualiflcatlon   of.     See  tit.  Judges. 

election,   etc.,   40. 

power  of  single,  43. 
Judgment  of.     See  tit.  Judflrment. 

as  to,  43,  44. 

may  aflllrm,  reverse  or  modify,  53. 

powers  of  supreme  court  In  relation  to,  53. 

to   be   remitted,   53. 

when   becomes   final,  45. 
Jarlsdictioa  of 

appellate,  51,  52,  53.  ^ 

criminal.   52. 

is  original  and  appellate,   51. 

kinds  of  jurisdiction,  50. 

original,  51. 

where  no  mode  of  exercising  is  provided,  187. 
Justices  of.     See  tit.  Snpreme  Court  Justice. 
mandamus  and  other  writs.     See  tlt.s.  MandainuM;  ^VrltM. 
modifying  Judgment,   58. 
officers   of,   traveling   expenses,    47. 
open   always,   47. 

opinions  must  be  in  writing,  49.  58. 
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SUPREME  COURT  (continued). 

orderinir  case  to  be  heard  in  bank.  45. 

orlsrlnals,  inspection  of.     See  tit.  Evidence. 

phonogrraphic  reporter,  provided  for  in  Political  Code.  2€8. 

power  in  appeal  cases,  58. 

probate  appeals  preference  griven,  57. 

quorum.   48. 

reasons  for  decisions,  it. 


supreme  court  Is  court  of.  84. 

transfer  of  from  old  to  new  court,  66. 
reeharins,    45. 
remedial  powers  of,  53. 
remittitur.     See  tit.  Remlttttar. 

as  to  srenerally.  53,  968. 

in   transferred  cases,   66. 

to  be  sent  with  dismissal  on  stipulation,  63.  858. 
reporter,   duties  and   powers   of,  prescribed   by   Political    and 

Penal  Codes,  268. 
reversal  by,  53. 
rooms  for,  47. 
mles 

power  to  make,  129. 

when  take  effect,  130. 
schedule  of  title.  1. 
seal.   147. 


appointment  and  tenure  of  ofllce.  265,  266. 

duties  of,   266. 

number  and  qualification  of,  265. 


evidence  of.     See  tit.  Servlee. 

of  transcript.     See  tit.  Transcript. 
sessions.   47,  48. 
terms,   40,   41.   46. 
transfer  of  * 

books,  papers  and  actions.  55. 

papers  to  new  court,   56. 

records,  actions  and  proceedings,  55. 
traveling:  expenses,  47. 
vacancy 

election  to   fill.   42. 

In,  appointee  to  hold  until  next  greneral  election,  42. 

in,  governor  to  fill,   42. 
when  and  where  held,  46. 

writ  of  habeas  corpus,  any  Judere  may  issue,  54. 
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SUPREME  COURT  (continued). 
Dvrltii 

concurrenec  of  three  Judges  necessary  to  Issuance,   54. 

what,   may  issue,   51. 
SUPREME  COURT  JUSTICE.     See  tit.   S«prenie  Cowrt. 
as  to  generally,  40. 
Mil  of  exceptloBii 

power   of,   respecting  settlement   of,    653. 

settlement  by,  652.. 
chambers,  powers  at,   165. 
chief  Justice 

absence  or  inability  of,  selection  of  substitute,  46. 

eligibility,  166. 

to  apportion  business,  44. 
classification  of  for  purposes  of  determining  term  of  office,  40. 
computation  of  terms  of  ofilce,   41. 
disqualification  of,   what  matters  amount- to,   170. 
election   of,   40. 
eligibility.  156. 
generally,   41,   42. 

Ineligible  to  any  other  office  or  public  employment,   161. 
may  take  acknowledgement,  aflidavit,  deposition,  179. 
not  to  have  law  partner,   172. 
remedial  powers  of,  957. 
terms  of  office,   40. 
traveling  expenses,  47. 
SURETY.     See  tits.  Boudsi  Oflcial  B«b4ii9  Unilertakliig. 

action  to  compel  satisfaction  of  debt  for  which  surety  bound, 

1050. 
administrator's  bond,  on,  release  of,  1403,  1404. 
approval  of,  678 V^. 
attaehniciity  In 

exception   to,  539. 

Justification  of,   539. 
bound,  principal  is  also,  1912. 

citation  to  sureties  on  administrator's  bond,   1394. 
contractor's  bond,  on,    1203. 
contribution,    7X)9. 
corporation  as,    1056,    1057. 

Jurisdiction   and  powers   of   insurance    commissioners   over, 
1056. 

may  become  on  undertaking,  1066. 
estoppel,  bound  by,  1912. 
exceptions  to,  678. 

on  appeal  bond  to  superior  court,  978. 

on  attachment  of  vessel,  821. 
indemnity,  on  notice  by  sheriff  of  action  against  him,  effect, 
1055. 
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SURETY   (continued). 

Injunction,  upon,  exception  to,  529. 

Joinder  of,  in  action  on  negrotiable  instrument,  38S. 

Judgrment  ag^ainst.  680 H' 

entry  of,  on  five  days'  notice,  1055. 

officer  conclusive  agrainst,  when,   1055. 
Justification  of.     See  tit.  Jvattfleatloii. 

as  to,   678^. 

extension   of  time  for,   1054. 

in  attachment,  555. 

in  Justices*  court,  93. 

on  administrator's  bond,  1398. 

on  appeal,   948. 

bond  to  superior  court,  978. 

on  attachment  of  vessel,  821. 
liability 

inter  se,  settlirr^  by  action,  1060. 

of,  on  undertaking  to  stay  money  Judgment,  942. 
new  security,  applications  for,  from  administrator,  1398.  1402. 
objection  to,  waiver  of  by  failure  to  except,  629. 
of  deceased  person.     See  tit.  Glaiaia  Asalaat  BiSiate. 
on  appeal  bond.     See  tit.  Appeal  lM»nd. 
on  appeal  substituted  to  rights  of  judgment  creditor,   when. 

1069. 
OB  vndertaldng 

on  appeal.     See  tits.  Appeal  la  Civil  Actioaiii  Cadertakli 
paying   Judgment,    compelling   repayment,    1199. 
prlnelpal 

bound  when  surety  is,  1912. 

from   what  time  bound,   1912. 
qualifications  of,  1057. 
referee,  surety  cannot  be,  641. 
replevia 

bond,  on,  when  not  bound  by  affidavit  of  value.  473. 

in  exception  to,   513. 

in.  Justification   of,   515. 
•abrogation 

appeal-bond,   1059. 

on  payment  of  Judgment,  709,  1069. 

right  of  and  proceedings  to  obtain,  709. 
undertaking  becomes  effective,  when,   680. 
waiver  of  objections  by  failure  to  make,  613. 
when  bound,  principal  is  also,  1912. 
SURGBON 

cannot  be  examined  as  witness,  when,   1881. 
SURPLUS    MONBY 

in  mortgage  foreclosure,  to  be  deposited  in  court,  727. 
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SURPRISE.  See  tit.  BTew  Trial. 
amendment  on  ground  of,  473. 
as    ground    for    relief    from    default     Judgment     in     Justices' 

court,  859. 
new  trial,  for,  657. 
8URYBY 

land  taken  for  public  use,  1242. 
order  to  allow,  in  action  of  ejectment,   742. 
right  to  enter  and  make,  for  location  of  road,  1242. 
SURVIVAL 

action  not  abated  by  death,  disability,  or  transfer,  when,  385. 
death,  effect  on  limitations,  353. 
of  action.    1582-1685. 
SURVIVING  HBIRS.     See  tits.  Bankai  Helra. 
SURVIVING  PARTNER.     See  tit.  Partnership. 
account  to  be  rendered  by,  1585. 
interest  to  be  appraised,  1585. 
to  settle  up  business,  1585. 
SURVIVORSHIP 

presumption  as  to,  1963. 
SUSPENSION 

of  administrators.     See  tit.  Removal  and   Saapenalon  of  Ad- 
ministrators, etc. 
of  power  of  guardian.     See  tit.  Guardian. 
SUTTER   COUNTY 

one  superior  Judge  for  Sutter  and  Yuba  counties,  65. 
SWAMP  LANDS.     See  tit.  Swamp-land  Diatriet. 
TAX.     See  tit.  Mnnldpal  Taxes. 

adverse  possession,  payment  of  taxes,  necessary  to,  325. 

claim  and  delivery,  511. 

costs  of  course,  in  action  involving,  1022. 

distribution  of  decedent's  estate,  must  be  paid  before,  1669. 

limitation   of  action  against  tax-collector,   341. 

necessity    of   presenting   claim    for.      See    tit.    Claims    avalnst 

Estates. 
redemptioner  must  pay  what,  702,  703. 
TAX-COLLECTOR 

limitation  of  action  against,  for  seizure  of  goods,  341. 
TAXATION.    See  tit.  Tax. 
TEIACHER 

exempt  from  Jury  duty,  200. 
TBAM 

supplying  power  by,  mechanics'  lien  for,  1188a. 
TXIAMSTER 

property  of  exempt  from  execution,  690. 
TESCHNICAL  ERROR.     See  tit.  Errors,  Defeets,  ete. 
T*BLBGRAM.     See  tits.  Telegraph)  Telephone. 
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TBLBGRAPH.     See  ttts.  Telefframi  Teie»koAe. 

certified  copy  to  be  served  by  telegraph  company.  1017. 

company,  eminent  domain,  1238. 

line,  employee   of,   exempt   from   jury  duty,   200. 

original   to  be  filed,   1017. 

seal,   how   described   by  telegraph,   1017. 

service  of  summons^  order,  etc.,  by,  1017.  I 

TICNANCY.     See  tit.  Tenant.  ' 

TENANT.    See  tits.  Landlord  and  Tenanti  Tenancy-.  ^ 

compensation  to  whose  estate  has  been  sold,  778. 
court  may  fix  such  compensation,  779. 

court  must  protect  unknown,  780. 

not  permitted  to  deny  title  of  landlord.  1962. 
TENANT   FOR   LIFE 

waste    by,    732. 
TENANT  FOR  YEARS 

waste  by,  732. 
TENANTS  IN  COMMON.    See  tits.  Partlesi  Partition. 

any  number  may  sue  or  defend  for  all,  381.  384. 

parties  in  suits  concerning:,  381,  384. 

partition.     See  tit.  Partition. 
as   to,    762-801. 

waste  by,  732. 
TENDER.    See  tits.  Offori  Tender  of  Property.  I 

before  suit,  affects  costs  how,   1030. 

costs   after,   1030. 

equivalent  to  payment,  when,  2074. 

grenerally,  997,  2074,  2075,  2076. 

keeping  good,  1080. 

objections  to 

must  be  specified,  2076. 

payment,  tender  is  equivalent  to.  704. 

receipt,  payer  entitled  to,  2075. 
TENSE 

of  words   in   code,    17.  ' 

TENURE 

ofilces  of,  6. 
TERM  OF  OFFICE.     See  tit.  Ofllce. 

of  Justices  of  the  peace,  110. 
TERMS  OF  COURT 

abolished,  73. 

adjournment,  absence   of  Judges,    139.  ! 

TERRITORIES.     See  tit.  Coantles. 

included  under   "state"  and  "United  States,"   17. 

provision  in  relation  to  states  applies  to,  1924.  i 

public  writings  of,  effect  of  and  how  proved,  1924. 
TESTAMENTARY   MATTERS.     See   UtS.  Batates   of   Deccdeatsi  i 
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TBSTAMENTARY  TRUSTEES.     See  tit.  Tmsteea. 
TESTIFY 

includes  every  mode  of  oral  statement  on  oath,  17. 
TESTIMONY.      See    tits.     Bvldencef     BmmlBstloii     of    Wltnem; 
Node    of   Taking   Tentlmoay   of    IVItaemi    Traaaeript 
of  TeMtlmony)  Wltneniies. 

false.      See    tit.    Perjnry. 

oaths  and  affirmations.     See  tit.  Oatlui  sttd  AfllrmatloBM. 

of  ^rltneiM 

of  witness  in  state,  when  taken.  2021. 
out  of  state,  when  taken.  2020. 
when  to  be  taken  by  clerk,  1051. 
THING  IN  ACTION 

assigrnment  of  not  to  prejudice  defendants.  368. 
TIE  VOTE.     See  tit.  Conteatlstf  El«cttOB. 
TIMBER 

damages  for  cutting  and  carrying  away,  733. 
trespass  in  cutting  and  carrying  away,  733. 
TIME.     See  tits.  ComputatloM  of  Time;  Term  of  Offlee. 
accounting  by  executor,  of,  1622. 
action,  of  commencement,   350. 

administration.     See  tits.  EUrtatea  of  Deced«atfl|  Liettera  Teata- 
meatary  and  of  Adatlnlatratioa. 
for  granting  letters  of,   1372. 

notice  of  hearing  of  petition  for  letters  of,  time  of,  1373. 
petition  for  letters   of,   within  what  time   to   be   presented. 
1303. 
answer.     See  tit.  Ana^rer. 

extension  of  time  to  file,  473. 
notice  in   summons   of  time  for,   407. 
appeal    to   superior   court.     See   tits.   App«al|   SapeHor  Oourt. 
atatemeat  oa 

amendments  to,  time  to  file,  975. 
time  to  file,  976. 
appraisement,  time  in   which  return  to  be  made.   1443,   1451. 
attachment.     See  tit.  Attaehment. 
of  vessel,  817. 
time  of 

issuance,   537. 
return,    559. 
bill  of  exceptions.     See  tit.  Bill  of  Exc«ptlona. 
preparation  and  settlement  of,  660. 
time  for  settlement  of,  650. 
building,  time  to  file  notice  of  acceptance  of,  1187. 
citation.     See  tit.  Cltattoa. 

to  be  served  five  days  before  return,  1711. 
to  show  cause  why  additional  security  should  not  be  given, 
time  to  serve,  1398. 
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[References  are  to  sections.] 

TIME]  (continued). 

claim.     See  tit.  Claim*  mtfmiuut  Bstates  of  De^edesta. 

action  on  rejected  against  estate  of  decedent,  time  within 
which  to  be  commenced,  1498. 

against   estate,   time   for  allowance   or   rejection    of,    1491. 
1498. 

approved,  time  for  filing  of,  1497. 

of  mariner  or  seamen,  time  in  which  to  contest,  8S€. 
code,  of  taking  effect  of,  2. 

complaint  to  establish  heirship,  time  to  answer,  1664. 
computation  of.     See  tit.  Compotatloa  of  time. 

as   to,   12. 

of  term  of  office  of  supreme  justice,  41, 

where  service  is  made  by  mail,  1012. 
condemnation  proceedings.     See  tits.  CoadewoMitloa  ProceeJ- 
Ingai  BmlBent   Domain. 

damages,  to  be  assessed  at  what  time,  1249. 

time  for  payment  in,   1249-1261. 
continuance,  in  justices'  court,  time  of,  874. 
corporation,  application  for  dissolution  of,  time  of  notice  of. 

1230. 
costs,  time  for  motion  to  tax,   10S2. 
court  commissioner,  report  of  sale,  time  to  make,  729. 
"day."     See  tit.  Words  and  Pkrases. 
decision,  time,  for,  682. 

default,  in  justices'  court,  time  to  apply  for  relief  from.  869. 
demurrer.     See  tit.  Demwrrer. 

time  to  amend  on  sustaining  or  overruling,  476. 

to  answer,  time  for,  448. 
deposition.     See  tit.  DepoaltlOB« 

time  of  notice  of  taking,  2081. 

time    of   taking,    2021. 
devise,  petition  for  payment  of,  when  may  be  filed,  2021. 
distribution  and  partition  of  decedent's  estate.     See  tit.    Dl>- 
trlbatloa  aad  Partition. 

petition  and  notice,  time  for,  1676. 

proceedings  for,  when  may  be  instituted,  1676. 
election  contest.     See  tit.  Coatestlitg  BiectloB. 

time  of  trial,  1118. 

time  to  file,  1115. 
entry.     See  tit.  Docket. 

in  justices'  docket,  time  of  making,  912. 

of  dismissal,  time  for,  581. 

of  judgment,  time  for,  681. 
escheat  proceedings.     See  tits,  fiackeatai  Bacheated  Batatea. 

estate  of  decedent.     See  tit.  EUrtate  of  Dceedeat. 

extension  of  time  for  the  settlement  of,  1661. 

time  to  appear  in,  1269. 
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[References  are  to  sections.] 

TIMB  (continued). 

exception.    See  tits.  Bill  of  flSxeeptlesisi  Bzceptlon. 

time  when  to  be  taken,  646. 

to  sureties  on  injunction  bond,  time  for  makingTi  629. 
execution.     See  tit.  BzeevtloA. 

time  for  return  of,  68S. 

time  within  which  to  Issue,  681. 
executor.    See  tit.  Bzeevtor  mud.  Adtelalstniter. 

account  by,  time  to  file,  1622,  1628. 

account  of  sale  made  by,  time  to  file,  return,  1575. 

or  administrator,  time  to  file  account  by,  1622,  1628. 

private  sale  by,  time  of,  1549. 

return  by  of  sales  made,  time  to  file,   1675. 
extension  of.    See  tit.  Sxtenslom  of  Time* 

as  to,  generally,  1064. 
foreclosure.     See  tit.  Ferecloeiire  of  Mortcase. 

time  for  commissioner  to  file  report  in,  729. 
STuardian.     See  tit.  Oiutrdlans. 

account  of,  time  to  file,  1773. 

notice  by  non-resident  of  removal  of  property,  1797. 

of   lunatic,   etc.,   notice   of   hearinsr   of  application    for  ap- 
pointment of,   1768. 

sale  by,  time  of  service  of  order,  1783. 
indorsement,  presumption  as  to  time  of  making:,   1963. 
Inventory.     See  tits.  Bzcentor  and  Adail»lstrator|  lavcMtory. 

time  of  return  of.  1443,  1449,  1451. 
Judgment.     See  tit.  JvdviaeBt. 

on  verdict,  time  to  enter,  664. 

relief  from,  time  In  which  to  move  for,  473. 

time  for  entry  of,  664. 

vacation  of,  time  to  apply  for,  663. 
Judicial  knowledgre  of,  1875. 
Justices'  courts.     See  tits.  Georts  of  Justice |  •lustlceN*  t/ourt. 

answer  or  demurrer  to  amended  pleadings  in.  time  for,  860. 

demitrrer  in 

to  answer,  time  for,  857. 
to  complaint,  time  for,  854. 

JudcmeBt  Im 

to  be  entered  at  close  of  trial,  892. 
upon  verdict  to  be  entered  at  once,  891. 

summons  in.     See  tit.  SnmmoBa. 
to  issue  within  one  year,  840. 
lease.     See  tit.  Ijeaae. 

forfeiture  of,  time  to  apply  for  relief  against,  1179. 
legacy  or  devise.     See  tits.  Devise;  l>gacy. 

petition  for  payment  of,  when  may  be  filed,  1668. 
limitation  on.     See  tits.  Limitations!  Statute  of  fjlmltatlona. 

for  issuing  and  returning  summons,  581. 
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TIME   (continued). 

mandamus.     See  tit.  Mmmdaasu*. 

notice  of  application  for  writ  of.  time  for,  1088. 
mechanics*  lien.     See  tit.  M«chaiilca'  l^lcm. 

claim  of,  time  in  which  to  be  recorded,   1187. 

time  of  continuance,   1190. 
"month."     See  tit.  IVordn  aad  Pftmaca. 

calendar  month  meant,  17. 
new  trial.     See  tit.  Ne^v  Trial. 

hearing-  of  motion  for,  time  of,  660. 
■otice 

of  application  for  dischargre  from  prison,  time  of.  114S. 

of  heariner,   694. 

of  intention  to  move  for  new  trial,  time  for  filing.  659. 

of  motion,  time  for  service  of,  1005. 

to  appear,  on  petition  for  final  distribution.  1664. 

of   commencement    of   action.      See    tit.    €k^tmmt€m99 m^^ut    of 
Action. 

of  miliar 

appeal.     See  tit.  Appeal  !■  CItII  Aetiom. 

undertakiner  on  appeal.     See  tit.  Appeal  la  Civil  ActltHu. 

preferred    claim    of    servant,    time    within    which    to    be    dis- 
puted, 1207. 
public  administrator.     See  tit.  Pablie  Admlalatratar. 

accounting:  by,  time  of.   1740. 

return  of  condition  of  estate  by,  when  to  be  made,  173^. 
redemption.     See  tit.  Redempflaa. 

time  within  which  to  be  made,  702,  703. 
rehearing-.     See  tit.  Rehearlas. 

time  within  which  application  to  be  made  for,  45. 
report  of  referee.     See  tits.  Refereacc;  Referee. 

time  to  make,  643. 
rules  of  supreme  court,  time  when  take  effect,  130. 
sole  trader.     See  tit.  Sole  Trader. 

time  to  file  petition  to  become,  1812. 
statement 

on  motion  for  new   trial,  time  for  presentation  amendment 
and   settlement,   646. 

service,  amendment  and  settlement,  time  for,  661. 
summons.     See  tit.   Sammoas. 

alias,  time  for  Issuance  in  Justices'  court,  846. 

in  civil  action  in  police  court,  time  for  issuance  of,  929. 

in  forcl])le  entry  and  detainer,   return  of,   1106. 

time  for  Issuaace  of 

as  to.  generally,   406.  845,  930. 
in   suits   to   quiet   title,   750. 

When  to  be  Issued  and  when  returned.  581. 
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TIMES  (continued). 

surrender   of   arrested    defendant    by    ball,   time    when    to   be 

made,  488. 
will.    See  tit.  Will. 
coBtest   of 

after  probate,   1327. 
before  probate,  1333. 
custodian  of,  to  produce  within  what  time,  1298. 
hearlngr  of  petition  for  probate  of,  time  for,  1803. 
notice  of  time  appointed  for   hearing  petition   for  probate 

of,   1304. 
nuncupative,  time  for  probate  of  to  be  made,  1344,  1345. 
witliln  which  any  act  to  be  done,  may  be  extended-,  1050. 
within  which  summons  may  Issue  on  complaint,  406. 
TITLES 

abstract  of,  in  partition,  799. 

action    involving,    to    real    estate,    costs     allowed     of     course, 

when,  1022. 
adverse  claim  to,  action  to  determine,  1060. 
code,  of,  2,   19. 

complaint  in  action  to  contain,  426. 
contestants  may  unite  in  suit  relating:  to,  381. 
declarations,  or  admissions  of  predecessor,  admissible  in  evi- 
dence as  to,  1849. 
defective,  or  want  of,  in  papers,  effect.  1046. 
head-notes,  etc.,  when  to  be  used  in  construingr  code,  19. 
issue    of,   evidence    of   continued   possession   of   remote    oocu- 

pant.    1834. 
parties  defendant  in  actions  InvolviniTi  379. 
quletlngr.     See  tit.  Actloo  to  (^olet  Title. 

as  to,  738-751. 
to  real  property  not  determined  in  probate  court,  1582. 
vests,  when,  in  eminent  domain,  1253. 
TITLES  AND  DIVISION   OF  CODES 

as  to,  1. 
TOLL 

costs   of  course   In   action   involving:,  1022. 
toll-grate,  keeper  of,  exempt  from  Jury  duty,  2O0. 
TORT.     See  tit.  J^liit  Tort -Feasor*, 
deflottion  of  injury 
to  persons,  29. 
to  property,   28. 
Joinder  of  actions  for,  427. 
kinds  of,  27. 
TOWN 

lien  upon  lot  for  improvements  thereto,  1191. 
partition   of  property   included  in,   763. 
service  of  summons  on,  411. 
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TOWNSHIP 

change  of  boundaries  of,  succession  of  Justices  of  the  peace, 
107. 
TRANSCRIPT.     See   tits.    Tmascrlpt   of  Testlatonyi   Tmaacrlpt 


compensation  of  reporter,  274. 

justices'  court,  92. 

of  court  minutes,  to  be  evidence  in  what  cases,  1429. 

of  docket,  filed  in  another  county,  becomes  lien  there,  674. 

of  entries  in  justices'  docket,  prima  facie  evidence,  912. 

of  justices'  courts,  92. 

on   appeal.     See  tits.  Appc«l  In  Civil  Actlonsi  Tmnaerlpt   oa 

Appeal. 
on  transfer  of  cause  from  justices'  to  superior  court,  888. 
reference  to,  on  hearing:  of  motion  for  new  trial,  660. 
to    be    filed    in    any    county    and    Judgment    become    a    lien 
there,  674. 
TRANSCRIPT  OF   TBSTIMONY.       See     tits.     OlBeUil    Reporteri 
Steiio(rraplfter*s  TrauMrtpt. 
of  witness,  made  by  official  reporter.  2047. 
TRANSCRIPT  ON  APPBAL.     See  tit.  Trauertpt. 
as   to   grenerally,   963a-968c. 
clerk  to  transmit  proposed  record,  963c. 
court  reporter  to  furnish  copy  of  report  of  trial,  953a. 
to  be  presented  to  judge  for  approval,  963a. 
undertaking  to  pay  costs  of,  953b. 
TRANSFIBR.     See  tit.  Plaee  of  Trial. 
in  justices'  courts,  90. 
of  actloa  la  aaother  eoart 
manner  of,  399. 
when  proper,  406. 
of  books,  papers,  and  actions,  65. 
of  business,  extra  session  of  superior  court,   6ib. 
of  cause.    See  tit.  Chaase  off  Place  of  Trial* 
for  disqualification  of  judge,   398. 
Judge  dlsquallSed 
as  to  generally,  898. 
costs  on,  899. 
disqualification   of   judge.      See    tit.    DiaqwaHleatloa    of 

Jndge. 
mandamus  will   lie  to  enforce.     See  tit.  Maadamaa. 
papers  transmitted  oh,  399. 
of  property.     See  tit.  Removal  or  Dtapoaltloa  of  Property. 
TRANSFBRRBD  CASBS 

remittiturs  on,  66. 
TRBASON 

more  than  one  witness  to  prove,  1844,  1968. 
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TRBL4SUR1SR.     See  tit  PabUe  AdmlBlstnitor. 


clerk  to  deposit  with  money  paid  to  him,  573,  2104. 

deposit   with    In   condemnation    proceedings,    1264. 
deposit  with  in  escheat  proceedingrs,  1614. 
TRBBLB  DABIAOBS 

in  forcible  entry  and  detainer.     See  tit.  Forcible  Brntry  aBd 
Detainer. 
TRBSPASS 

action  for  cuttingr  and  carrying  away  trees,  733. 

by   decedent,   suits   against   executor   and   administrator   for, 

1584. 
cuttlnsr  OS  carrying  away  trees,  etc.,  action  for,  733. 
decedent,  of,  action  for  asralnst  executor,  1584. 
executor  may  maintain  action  for,  1688. 
Justices'  court,  action  for.  In,  112. 
land,   on,  limitation  of  action  for,  338. 
measure  of  damasres  In  certain  cases,  784. 
personal  property,  to,  limitation  of  action  for,  338. 
trees,  cutting,  etc.,  damages  for,  733. 
TRIAJL.    See  tits.  TMal  by  Cowt)  Trial  by  Jury. 
abortive,  616. 

absence  of  party,  brln^lnflr  Issue  to  trial  In,  594. 
adjournment.     See  tit.  AdJoMraift. 
agrreed  case.     See  tit.  Agreed  Ci 
as  to  srenerally,  1138-1140. 


case  may  be  brought  before  court  for,  when,  665. 

case  reserved  for,  bringingr  on,  666. 

order  of.  607. 

reserving  case  for,  664,  665. 

submlttlner  case  without,  607. 
ballot-box,  209. 

by  Jury.     See  tit.  Trial  by  Jary. 
caleadar 


must  be  entered  on,  693. 
must  remain  on,  till,  when,  598. 
dropping  cause  from,  593. 
restoring  cause  to,  593. 
challenge  to  Jurors.     See  tit.  Cballeave  to  Jurors. 

as  to  generally,  601-604. 
change  of,  where  county  designated  not  proper  one,  397. 
ebangUig  place  of 

for  convenience  of  witnesses,  897. 
for  disability  of  Judge,  897. 
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TRIAL. 

chaairlns  plaee  of  (continued). 

for  procuring:  impartial  jur^',  397. 

g'rounds  for,   397. 

where  county  named  not  proper  one,  397. 
charge  to  jury.     See  tit.  iBstrvetloBs  to  Jvrjr. 
elerk 

must  keep  regrister  of  actions,  1062. 

to  talce  down  testimony,  when,  1051. 
compromise,  offer  of,  how  made  and  effect  of,  997. 
conduct  of,   607-624. 

powers  of  judgre  as  to,  177-179. 
contempt.     See  tit.  Cootempt. 

as  to  grenerally,  1209-1222. 

Interference  with,  is  a,  1209. 
continuance  of.     See  tit.  ContlmiiaMce  of  Trial. 

as  to,  595. 

costs  on,   1029. 
court,  by.     See  tit.  Trial  by  Conrt. 

as  to  generally,  631. 
dismissal  of  action  for  failure  to  serve  summons.  581a.   • 
deposit  in  court.     See  tit.  Pepaalt  In  Goart. 

as  to,  572,  578,  2104. 
error  disregarded  where  substantial  rights  not  affected.  475. 
evidence  on.     See  tit.  BTlAeace. 
exceptions  on.     See  tit.  Sxceptloaa, 

as  to  generally,  646-653. 
facts,  issues  of,  592. 
bearlaff 

either  party  may  bring  issues  to.  594. 

in  absence  of  party,  effect.  594. 

notice  of,  594. 
in   justices'   court.      See    tits.    Proceedlns  In  Jvatlcea'    Caartst 

Trial. 
In  proceedings  for  disbarment,  297. 
instructions  to  Jury.     See  tit.  loatrnetloaa  to  Jary. 

as  to,  608,  609. 
•  further,  614. 

interpreter,  to  be  summoned  and  sworn,  when,  1884. 
Issues.     See  tit.   Imines. 

as  to.  588-596. 

by  whom  triable,  809,  591,  592. 

of  law,  proceedings  after  determination  of,  686. 
joint  debtor,  proceedings  agrainst  when  not  summoned  in  orig- 
inal action,  989-994. 
judge,  power  of  in  conduct  of  proceedings,  177. 
Judgment  on  demurrer,  proceedings  after,  636. 
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TRIAL,  (continued). 

Jury.     See  tit.  Trial  by  Jury. 

absent,  adjourn,  court  may,  617. 
justices'  courts,  878-884. 
new,  656-663%. 
notice  of  hearing",  594. 
number  of,  twelve,  194. 

of  special  Issues  not  made  by  pleadlngrs,  309. 
order  of,  607. 

proceeding:,  607. 

proof,  in  greneral,  2042. 
place  of.     See  tit.  Place  of  Trial. 

as  to,  392-400. 
police  courts,  in.     See  tit.  Police  Court*. 

as  to  proceedings  in  civil  actions,  929,  933. 
postponement  of,  595. 

costs,  1029. 

for  reason  of  non-return  of  commission  to  take  deposition, 
2027. 
powers  of  judge  in  conduct  of  proceedings,  177. 
presumption  that  all  matters  within  issues  were  passed  upon, 

1968. 
private,  sittings  of  to  be  in  what  cases,  125. 
questions  of  law  and  fact,  as  to,  2101-2108. 

referee's  findings,  must  state  conalusions  of  law  and  fact  sep- 
arately, 643. 
reference  at.     See  tit.  Reference. 

as  to,  688-645. 
sick  Juror,  proceedings  in  case  of,  615. 

•IttlBSS 

to  be  public,  124. 
when  to  be  private,  125. 
special  issues  of,  not  made  by  pleadings,  309. 
statement  on  appeal.     See  tits.  Appeal)  Statemeat  oa  Appeal. 
submitting  controversy   without  action.     See   tit.   SobaKlttlnff 
Coatroversy  fvlthout  Action. 
as  to,  1138-1140. 
testimony,  clerk  to  take  down  if  no  shorthand  reporter,  1051. 
TRIAL  BY  COURT 
as  to  generally,  631. 
dcclaloa  of  court 

facts  found  and  conclusions   of  law   must   be  stated   sepa- 
rately,   633. 
oa  questions  of  fact 
filing,  time  for,   632. 
must  be  in  writing,  632. 
to  be  entered  in  writing  and  filed  within  thirty  days,  632. 
facts  found  and  conclusions  of  law  must  be  separately  stated,  633. 
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TRIAL  BY  COURT  (continued). 

flliniT  of  flndin^rs.     See  tit.  Ftndlaws. 
flndlBK"  of  fact 

and  conclusions  of  law  must  be  stated  separately,  633. 

may  be  waived,  how,  634. 

waiver  of,  634. 
how  Issues  tried,  1716. 
Judgement  on,  683. 
on  waiver  of  trial  by  Jury,  681. 

opinions  of  may  be  taken  down  In  shorthand,  274a. 
where  no  Jury  demanded,  1717. 
TRIAL  BY  JURY.     See  tit.  lastracHoM  f  Jury. 
as  to  generally,  600-604. 
admonition  to,  on  separation,  611. 
after  answer,  528. 

at  what  time  may  be  g^ranted,  what  is  required  to  obtain.  527. 
deliberation  of,  613. 

how  conducted,  613. 

what  papers,  etc.,  may  and  may  not  take  with  tht^m,  6li. 
dlscharse  of 

before  verdict,  retrial,  616. 

by  final  Jud^rment,  618. 
drawlnsr,   214-226. 
how  and  when  waived,  681. 
In  forcible  entry  and  detainer,  1168. 
in  mandamus,  when,  1090. 
motion 

to  modify,  632. 

to  vacate,  532. 
order  to  show  cause,  why  sliould  not  be  granted,  530. 
retiring,  may  take  papers,  612. 
security  upon,  529. 
sickness,  616. 
summoning,  226-235. 
to  suspend  business  of  corporation,  531. 

how  and  by  whom  granted,  531. 
verdict.     See  tit.  Jury,  verdict  of. 

as  to,   624-628. 

form  of,  618. 

how  declared,  618. 

informal,  correcting,  619. 

prevented,  retrial  of  cause,  616. 

sealed,  617. 

rendered  during  adjournment,  617; 
view  by  Jury  of  premises,  610. 

conduct  of,  610. 

when  allowed,  610. 
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TRIAL  BY  JURY  (continued). 
fratv«r  of 

by  failingr  to  appear,  681. 

by  oral  consent,  631. 

by  written  consent,  681. 
what  required  to  obtain,  527. 
when  vacated  or  modified,  688. 

triaij  jury 

claim  of  exemption,  affidavits  on,  202. 

definition  of,  193. 

drawing:  of,  how  conducted,  219. 

drawn  from  boxes,  211. 

ImpaaeUnc  of 

as  to  generally,  243. 

clerk  to  call  list  of  Jurors  summoned,  247. 

manner   of  where  provided,   247. 
number  of,  194. 

order  of  Judgre  for  drawing:,  214. 

summoning  to  serve  in  courts  of  record.   See  tits.  Jvryi  Jorora. 
who  competent  to  act  as  Juror,  198. 
who  exempt  from  service  on,  200. 
who  may   be  excused  from  service  on,   200. 
who  not  competent  to  act  as  Juror,  199. 
TRIAIi  OF  ACTION.     See   tits.   Trlal|  Trial  by  Court ^  Trial  by 


adjournment  of  trial  grranted,  a  party  may  have  the  teathuony 

of  any  witness  taken,  596. 
challenges.     See  tit.  Cbellense  of  Jurors. 
ground  of  challenge,  602. 

number  of  peremptory,  party  entitled  to,  601. 
clerk  to  enter  causes  on  calendar,  593. 
conduct  of  trial.     See  tit.  CoAduet  of  Trial. 
issue  of  law,  how  tried,  591. 
Jury,  how  drawn,  600. 
Jury  trial.     See  tit.  Trial  by  Jury. 
general  verdict  of  Jury.    See  tit.  Verdlet  of  Jnry. 
verdict.     See  tit.  Verdict  of  Jury. 

motion  to  postpone  trial  for  absence,  etc.,  requisites  of,  595. 
parties  must  bring  issue  to  trial,  594. 
trial  of  iMine  of  fact 
as  to,  592. 
TROVER 
action  for 

against. executor  or  administrator,  1584. 
by  executor  or  administrator,  1583. 
damages  for  cutting  and  carrying  away  trees,  733. 
TRUSTS.     See  tits.   Coastmctlve  Trumti  Implied  Tr«at|  Trustee 
of  an  Bzpreaa  Trust  |  Trusts  and  Trustees. 
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TRUSTS  (continued). 
aetloD 

involvingr   validity    of    trust    under    will,    conclusiveness    of 

determination,  738. 
to   quiet    title   involving   trust   under   will,   unprobated   will 
admissible,  738. 
in  real  property,  writing  necessary  to  create,  1969,  1973. 
parties  to  suit  to  establish,  381. 
TRUST  COMPANY 

limitation  of  actions  against,  348. 
TRUST  FUND 

claim  for.     See  tit.  Claim  asalniit  JBstat*. 
TRUSTBE:.     See  tits.  Trust)  Trustee  of  an  Bxprenn  Twmm^ 
account  of 

after  distribution,  procedure  for,  1699. 
appeal  from  decree  settling.  1701. 
by  trustee  under  mtIII 
as  to.  1699. 
citation,  1699. 
notice,  1699. 
production,  1699. 
decree  settling  conclusive  if  affirmed  on  appeal,  1701. 
appeal 

by.  dispensing  with  bond,  946. 
from  decree  settling  account  of,  1701. 
beneficiaries,  may  sue  without  Joining,  369. 
compensation 

apportionment  among   trustees,   1700. 
as  to,  1700. 

on  settling  account  of,  after  distribution,  1699,  1700. 
corporation 

as,  qualification  of,  oath,  band,  1348. 
may  act  as,  1348. 
costs  in  action  by  and  against,  1031. 
declination  to  act,  proceedings  oa,  1702. 
deposit  in  court  by,  subject  to  litigation,  572. 
express  trust,  of,  who  is,  369. 
joinder  of  claims  against,  427. 
of  estate  of  missing  person 

appointment  of  by  court,  1822. 
bond  to  be  given  by,  1822a. 
powers  and  duties  of,  1822b. 
who  preferred  in  appointment,  1822. 
presumption  that  he  has  conveyed  property,  1963.. 
resignation 

duty  of  court  before  accepting,   1702. 
or  vacancy,  Jurisdiction  in  case  of,  1702. 
testamentary  trustee.     See  tit.  Truatcc  un^cr  W^lll. 
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TRUSTEE    (continued). 
nettlesieiit  of 

after    distribution,    1699. 

how  made,  as  to,   1699. 

superior  court  not  to  lose  Jurisdiction  by  final  distribution 

1699. 
vacaaey 

appointment  to  fill,  notice  to  interested  parties,  1702. 

in  trusteeship,   how  filled,   1702. 

or  resignation,  appointing  on  application  of  interested  party, 

1702. 
undertakins:  of  trustee  appointed  to  fill,  1702. 

trustee:  of  bxprbss  trust 

costs  in  action  aeralnst,  1031. 
suinff  without   beneficiary,   369. 
suit,  by  or  asralnst,  costs,  1081. 
TRUSTBB  VNDBR  WILL 
Jurisdiction,  1703. 
may  b«  declined 

appointment  of  trustee  or  executor  by  court,  1702. 

upon    written    application    of  persons   interested.    1702. 
as  to,  1702. 

further  notice  griven,  when,  1702. 
resiernation  to  be  in  writing:.  1702. 
TYPBWRITKR 

exempt  from  execution,  when,  690. 
TYPmWRITINO 

"wrltlnff"  includes,  17. 
ultimate:  facts,     see  tits.  Anaweri  Complalati  Pleadlnir«. 
UNAPPBALABLB  (HiDBR.     See  tit.  Ordem. 
UNCBRTAINTY 

of  complaint.     See  tit.  Conplaliit. 
UNDBRTAKING.      See    tits.    Bondai    S«retleN|    Wrlt(<*u    linder- 

taklniT- 
Appeals 

as  to,  940-960. 

to  pay  cost  of  transcript  on,  593b. 

to  superior  court,  on,  978. 
arreat  of  defendant  on 

as  to,  482,  485. 

in  Justices'  court,  for,  861. 
attachment 

in   Justices'   court,   on,    867. 

of  vcMsels 
on,  817. 

on  dischargre  of,  822. 
becomes  effective  on,  680%. 
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UNDERTAKING  (continued). 

commissioner  or  elisor  to  sell  encumbered  property.  726. 

corporations  may  become  sureties  on,  1056. 

costa 

by  non-resident  or  foreisrn  corporation,  for,  1036. 

to  pay,  of  transcript  on  appeal,  953b. 
court  cominLialoiier 

as  to,  268. 

power  to  take  and  approve,  259. 
deposit  in  Justices'  courts  instead  of,  926. 
deposit  of  moneys  in  lieu  of.     See  tit.  DeptMdt  of  Money. 
elisor,  of,  to  sell  encumbered  property,  726. 
for  discharere  of  attached  vessel,  822. 
gruardian,  of,  receivingr  proceeds  of  partition  sale,  794. 
in  action  for  usurpation  of  office,  etc.,  810. 
la  aetloD  to  set  aside  transfer  of  property 

approval  and  disapproval  of  bond,  678%. 

as  to,  676. 

becomes  effective,  when,  680. 

conditions  and  amount  of,  677. 

exceptions  to  sureties,  678. 

tiling  and  service  of,  677%. 

judgrment  agrainst  sureties  on,  680%. 

Justification  of  sureties,  678%. 

new  undertaking:,  679. 

undertaking:    because    estimated    value    in    bond    less    than 
market  value,  679. 
in  attachment.     See  tits.  Attachment  |  ITadertaldnir  In  Attneh- 

ment. 
in  claim  and  delivery.     See  tit.  Claim  and  Delivery. 
in  condemnation  proceeding's.    See  tit.  Bmlnent  Dontain. 
in  contempt  proceedingrs,  must  be  returned  by  officer,  1216. 
in  Justices'  court  to  procure  continuance  for  more  than  ten 

days,  877. 
injunction,  upon,  629. 
Jurisdiction  of  Justice  in  action  on,  112. 
municipality  need  not  grive,  1058. 
of   commissioner  appointed   to   sell    in   mortgragre   foreclosure. 

726,  729. 
of  elisor  appointed  to  sell  in  mortgrage  foreclosure,  726. 
of  receiver.    See  tit.  Receiver. 
officer  need  not  grive,  1058. 
on  appeal.     See  tits.  Appeal  in  Civil  Actional  IJndcrtaklaK  •■ 

Appeal. 
on  attachment  In  Justices'  court,  866. 
quo  warranto,  in,  810. 
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UNDBRTAKING  (continued). 

receiver,  of 
as  to,  567. 
on  appointment  of,  666. 

replevin,  in,  512,  514. 

requisites  of 
as  to,  1067. 

several  actions  on,  costs  and  disbursements  in  case  of,  1024. 

state,  city,  town,  or  officers  need  not  srive,  1058. 

state  or  officer  a  party,  none  required,   1058. 

suit  on,  as  to  grenerally,  562. 

supplementary  proceedinsrs,  in,  715. 

to  pay  cost  of  transcript  on  appeal,  958b. 

trustee  appointed  to  fill  vacancy,  undertaklns  of,  1702. 
ITNDBRTAKING  IN  ATTACHIHESIVT 

before  writ  issues  to  be  griven,  539. 
UNDBRTAKING  ON  APPBAI<.     See  tits.  Appeal |  Uadertaklaff. 
UNDUB  INFLVBNCB.     See  tits.  Fraud)  WUU. 
17NINCORPORATBD  OR  VOLUNTARY  ASSOCIATIONS.     See  tit. 

Associations. 
UNITBD  STATBS.     See  tit.  United  States  Pateata. 

documents  of,  how  proved,  1918. 

includes  District  of  Columbia  and  the  territories,  17. 

Judicial  records  of,  proved  how>  1906. 

pmblle  writings  of 
effect  of,  1923. 
how  proved,  1928. 
UNITBD  STATBS  PATBNTS.     See  tit.  Patents. 
UNITBRSITY  OF  SOUTHBRN  GAJLIFORNIA  SCHOOL  OF  LAW. 

diplomas  from,  effect  of,  280b. 
UNLA^ITFUIi   DBTAINBR.     See   tits.   Detainer |   Forelble   Bntrjr 
and  Detainer. 

action  for.     See  tit.  Forelble  Bntry  and  Detainer. 

as  to,  1159-1177. 
UNLAWFUL  BNTRY.    See  tit.  Forelble  E2ntry  and  Detalaer. 
UNLIQUIDATED  DAMAGBS.    See  tit.  Damases. 
UNMARRIBD  FBMALB 

may  sue  for  her  own  seduction,  374. 
VNRBGORDBD  DBBD.    See  tit.  Deed.  . 
UNSBTTLBD  ACCOUNT.    See  tit.  Aeeonat. 
UNUSUAL  ACTS 

of  receiver.    See  tit.  Receiver. 
UNWRITTBN   LAW 

definition  of,  1899. 
USAGB.    See  tits.  Cnstomi  Usase,  Trade  and  Conuneree. 

evidence  of,  1870. 

local,  eroverns  actions  concerning  mininer  claim,  748. 

may  be  shown  to  explain  true  character  of  act,  etc.,  1870. 
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USURPATION    OF   OFFICES  OR  FRANCHISES.     See   tit.    Aetlom 
for  UsurpatloD  of  Ofllee  or  Franclilae. 
action  to  be  brooffht  airaliiat  partj'  nNarplnir. 

as  to  erenerally,  803. 

attorney-ereneral  must  brln^  action,  when.  803. 
appeal   from   judgrment   that   one   is   usurping  oflloe,   does   not 

stay,  949. 
arrest  of  defendant,  804. 
attorney-greneral,  proceedinffs  by,  803-810. 
certain  writs  abolished,  802. 
complaint,   804. 

may  set  forth  name  of  person  entitled,  804. 
name  of  person  entitled  to  office  may  be  set  forth  in.  804. 
what  may  state,  804. 
eoiita 

when  defendant  liable  for,  809. 
damages  may  be  recovered  by  successful  applicant.  807. 
fine  for,  809. 
generally,  802-810. 
if    defendant    found    gruilty,    what    Judgrment    to    be    rendered 

ag'alnst  him,  809. 
If  fees  have  been  received  by  usurper,  he  may  be  arrestcMl.  804. 
Judirnieiit 

in  favor  of  claimant  entitles  him  to  office.  808. 
may   determine   rigrhts    of   both    incumbent   and   claimant,    as 
to,   806. 
when  rendered  in  favor  of  applicant,  806. 
where  defendant  found  gruilty,  what  to  be  rendered,  809. 
name   of  person,  entitled  to  office  may   be  set  forth   in   coni- 

plaint,  804. 
oath  and  bond  of  claimant  on  taking  office,  806. 
of  franchise.     See  tit.  Franchise. 
parties,  807. 

proceedingrs  when  several  claimants,  808. 
relator,  security  by,  810. 
scire  facias,  writ  of,  abolished,  802. 
several  claimants,  rights  of  may  be  determined  In  one  action, 

898. 
undertaking:  when  action  brougrbt  upon  information  of  private 

party,  810. 
when  several  persons  claim  the  same  office,  their  rights  may 
be  determined  in  a  singrle  action,  808. 
VSVRPESR 

of  office,  arrest  of,  when,  804. 
VACANCY 

in  judicial  office  shall  not  affect  proceedingrs,  184. 
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VACANCY  (continued). 
In  office  of 

Judg:e  does  not  affect  proceeding's,  184. 
Justice  of  peace,  110,  915. 
superior  Judgre,  69. 
supreme  judgre,  41. 
VACATION  OF 

arbitrator's  award,  of,  1287. 
arrest 

as  to,  603. 
order  for,  503. 
Judgment 

grounds  for,  6S8. 

notice  of  intention  to  move  for,  when  to  be  given  and  what 
to  contain,  663a. 
superior  court  may  vacate  its  own  juderment,  in   what  cases. 
663. 
variance:.     See  tit.  Variance  and  MUitalLes  la  Pleadtnsii. 
failure  of  proof  and  not  variance,  when,  471. 
generally,  469-476. 
how  provided  for,  470. 
in    presentation    of    claims    against    estate.      See    tit.    Claliua 

asalnat  Batatea. 
material 

how  provided  for,  469. 
when  deemed  to  be,  469. 
variance  between  allegation  and  proof,  amendment,  469. 
when  not  deemed  to  be,  471. 
variance:    and    mistake:    in    PliBADINOS.      See    tit.    ¥*raad, 
Elrror,  etc. 
amendments  by  the  court  for  variance  and  mistake,  enlarging 

time  to  plead  a  relief  from  Judgment,  473. 
amendments  of  course,  472. 
effect  of  demurrer,  472. 

error  and  defect  to  be  regarded,  when,  475. 
immaterial,  how  provided  for,  470. 
material,  how  provided  for,  469. 

time  to  amend  or  answer  after  demurrer,  running  of.  476. 
what  not  deemed  a,  471. 
VE:NDE:e:.    See  tit.  Vendor. 
VENDOR 

guardian  decreed  to  make  conveyance  where  vendor  becomes 
incompetent,  1810. 
VENIRE.    See  tit.  Jury. 
VENUE.    See  tit.  Place  of  Trial. 

generally,  392-400. 
VERBAL  CONTRACT,     See  tit.  Meehanloa'  Lien. 

1973 


INDBX. 
[References  are  to  sections.] 

YBRBAL  STIPUIiATION.     See  tits.  Attoraeys  at  Law;   8tt»«la- 

tlomm, 
VBRDICT  OF  JURY.    See  Ut.  Jwr. 

as  to  erenerally,  618,  624-628. 

affidavit  to  impeach,  657. 

amount  of  recovery,  Jury  must  And,  when,  626.  627.  : 

chance,  new  trial,  657. 

correction  of,  624.  jj 

counterclaim,  626. 

court  open  any  day  to  receive,  134. 

death  after,  Judgment  on,  669. 

declared,  how,  618. 

directing  findings  upon  particular  questions  of  fact.  €26. 

entry  of,  628.  ' 

ezeeptloB  to 

deemed  taken,  when,  647. 

form  of,  648. 
failure  to  enter  Judgment  on  dismissal,  581. 
forcible  entry  and  detainer,  in,  1174. 
form  of,  618. 
seaeral 

as  to  generally,  624-628. 

and  special,  defined,  624. 

definition  of,  624. 

when  may  be  rendered,  625. 
how  declared,  618. 
!■  aetloB  for  veeovery 

of  money,  or  of  establish ingr  counterclaim,  626. 

of  specific  personal  property,  627. 
in  forcible  entry   and  detainer.     See  tit.  FordMe  Eatry 


Informal  or  Incorrect,  proceedings  in  case  of,  619. 
Interest  on,  to  be  Included  in  Judgment,  1085. 
is  general  or  special,  624. 
Jadflrmeat 

aot  sappartedi  by 

notice  of  motion  to  set  aside,  and  hearing:  of,  663  H- 
setting  aside,  668^. 

on,  when  to  be  entered,  664. 

upon  in  Justices'  court,  891. 
Judgment-roll  as  part  of,  670. 
Jury,  discharge  of  before  retrial,  617. 
Justices'  court,  in,  891. 
pollinflT  the  Jury.     See  tit.  Jury, 

as  to  generally,  618. 
prevented,  retrial  of  cause,  616. 
proceeding  where  informal,  619. 
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VERDICT  OP  JURY  (continued), 
replevin,  in,  627. 
review  of,  on  appeal,  956. 
sealed 

may  be  returned,  when,  617. 

rendered  during:  recess  or  adjournment,  617. 

when,  617. 
special 

defined,  624. 

entry  of,  628. 

Inconsistent  with  greneral,  controls,  626. 
rendered  In,  to  be  entered,  628. 

must  be  filed  and  entered,  625. 
order  reservins  case  to  be  entered,  628. 
requisites  of,  624. 

vacation  of  judgment  entered  on,  663. 
when  may  be  rendered,  625. 
snAeieney  of 

three  fourths  Jury  may  render,   613,   617. 
vacation  of  on  court's  own  motion,  srrounds  for,  662. 
when  greneral  or  special  may  be  returned.  625. 
will  contest,  in,  1813. 
written,  must  be,  618. 
VBRIFICATION 

accusation  agrainst  attorney  to  be  verified,  291. 

affidavit  may  be  used  for,  2009. 

answer,  to,  437. 

application  for  dissolution  of  corporation,  verification,  1230. 

complaint  in  action  against  vessel  to  be  verified,  816. 

election  contest,  statement  to  be  verified,  1115. 

failure  of  admits  written  instrument  pleaded,  448. 

exceptions  to  the  rule,  449. 
generally,  446-449. 
vemvlneaem  and  exeeatloa 

of  instrument  are  not  admitted,  when,  449. 

of  instrument  in  complaint,  when  admitted,  447. 

of   written    instrument   in   answer  admitted,   unless   denied 
under  oath,  448. 
injunction,  complaint  for  must  be  verified,  627. 
of  account  of  gruardian.    See  tit.  Powers  and  Dotlea  of  Quard- 

lana. 
of  accusation  in  proceedings  for  disbarment,  291. 
of  eomplalBt 

and  answer  in  forcible  entry  and  detainer,  1175. 

in  action  agralnst  steamers,  etc.,  815. 
opposition  to  application  to  become  sole  trader,  1818. 
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VERIFICATION  (continued). 
petition 

for  sale  by  sruardlan  to  be  verified,  1778. 
for  sale  of  real  estate  of  decedent,  1537. 
to  perpetuate  testimony  to  be  verified,  2088. 
return  of  sales  to  be  verified,  1675. 
statement  in  election  contest,  verification  of,  1116. 
to   answer   required   where   copy   of   written    instrument  con- 
tained in  complaint.  447. 
VBSSELS.     See  tit.  ShliM  and  Sklpptnar. 
actions  asrainst,  813-827. 
as  to.   813-827. 
definition  of,  17. 
VBSTBD  RIGHTS 

not  affected  by  code,  8. 
VIBW  OF  PREMISKS 

by  Jury,  610. 
VOID  CONTRACT.     See  tit.  Mccfc«Bles'  Lien. 
VOLITNTARY  ASSOCIATION 

may  sue  and  be  sued  in  name  of  association,  388. 
VOLUNTARY  DISSOLUTION   OF   CORPORATIONS 
appeals  on,  1233. 
applleatloB  for 

by  savingrs  and  loan  society,  1234. 
filing  of  and  publication  of  notice,  1230. 
hearingr  of,  1232. 
bow  sierned,  1229. 
how  verined,  1229. 
what  to  contain,  1228. 
fllingr  of  application  for,  1230. 
hearing  of  application,  1232. 
how  corporation   dissolved  by,   1227. 
Judgment-roll  on,  1233. 
loan  society,  application  for  by,  1234. 
objections  may  be  filed,  1231. 
publication  of  notice  for,  1280. 
savings  society,  application  for  by,  1284. 
VOUCHBRS 

executor  or  administrator  to  produce  and  file,  16S1. 
for  items  less  than  twenty  dollars,  when  accepted,  1682. 
WAOBS.     See  tit.  Lleii. 

as  to  lien  for,  generally,  1204-1208. 
exemption  of  from  execution,  690. 
lien  for.     See  tit.  Lien. 
preferred  claims,  1204,  1207. 
seamen's,  824,  826. 
what  exempt,  690. 
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WAGON,  ETC. 

-power  supplied  by,  mechanics*  lien  for,  1183a. 
WAIVER 

demurrer  not  waived  by  filing  answer  at  same  time.  472. 
flndingrs,  waiver  of,  634. 
Jury  trial,  of.  592.  631. 

in  Justices'  court,  of,  how  affected,  883. 
mechanics'  Hens,  of,  1201. 
of  objections 

not  taken  by  demurrer  or  answer,  434. 
to  complaint,  when  waived,  434. 
service  on  ward,  gruardian  may  waive,  1722. 
•amnions  of 
as  to,  406. 

In  Justices'  court,  of,  841. 
of  issuance  of,  406. 
sureties,  waiver  by  failure  to  object,  513,  539. 
andertakins 

on  appeal,  of,  940. 
or  deposit  on  appeal,  of,  947. 
WANT  OF  CONSIDERATION.     See  tit.  Consideration. 
WAR 

cause  for  removal  of  court,  142. 
effect  on  statute  of  limitations,  354. 
WARD.     See   tits.   Gnardlan   and    Wardi    Guardian    of    Minors) 
Gaardlnn  of  Insaae  and  Incompetent  Persons ^  Powers 
and  Dntles  of  Gnardlans. 
non-resident.     See  tit.  Non*Resldent  Gnnrdlnn  and  Ward. 
W^ ARRANT.     See  tit.  County  W^arrant. 
for  salary  of  Justice  of  peace,  97. 

in  contempt  proceedings,  must  be  returned  by  offloer,  1216. 
to  bring*  in  witness,  contents  of,  1991. 
W^ARRANTY 

implied.     See  tit.  Implied  IfVarranty. 
WASTE 

actions  for,  732. 

administrator,  removing  for,  1436. 

by  decedent,  suit  against  executor  or  administrator  for.   1584. 

civil  officers  to  give  notice  to  public  administrator,  of,  1781. 

cutting  or  Injuring  trees,  damages  for,  733. 

damages,  as  to,  426,  427,  732. 

decedent,  of,  action  for,  against  executor,  1584. 

enjoining: 

executors  pending  appliration  to  prove  lost  will,  1341. 
pending  foreclosure.  746. 
eviction,  after,  contempt,  1210. 
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WASTE  (continued). 
•zc«atlo« 

after.  746. 

sale,  Injury  done  after,  and  before  delivery,  746. 


action  for,  by.  1688. 
may  be  restrained,  1841. 

or  administrator  may  maintain  actions  for.  1683. 
foreclosure.  In,  745. 
generally,  782-784. 
g^uardians,  by,   782. 
Joint  tenants,  by,  782. 
restralBimv 

during-  time  to  redeem  from  execution.  706. 
of  until  period  of  redemption  expires.  706. 
security  against,  on  appeal,  944.  978. 
tenant,  by,  732. 
tenant  in  common,  by,  732. 
what  constitutes,  706. 
what  is  not.  706. 
WATBRS.     See  tit.  Water-Dltek  |  Water-Rlgbts^  W«ter-i;«p'orkii. 
as  boundaries.     See   tit.   Bovndarlea. 

generally,  2077. 
condemnation  of,  damages,  rule  for  ascertaining,  1248. 
eminent  domain.  1288. 
iBjvMettoii 

respecting,  vacation  or  modification  of,  632. 
to  prevent  diversion,  refusal  of.  bond,  580. 
offense  on  lake  or  stream  in  several  counties,  venue  of  action. 
898. 
WAY  OF  NB2CBS8ITY.     See   tits.  Reads  aM4  Hlgkwami  Pvblle 

Hiirbways. 
WEIGHT  OF  evidence:.    See  tit.  Bvtdeace. 
WBliliS 

implements  for  putting  down,  exemption  of,  690. 
WHARFAGE 

vessels  liable  for.  813. 
^HTIDOW 

may  remain  in  decedent's  house.    See  tit«  Sappert  of  FaaUly. 
WIFE.     See  tits.  Hvsbaad  aad  W^lfcf  Sole  Trader. 
may  defend,  when.  871. 

rights  in  homestead.     See  tit.  Hoaiestead. 
WILD  GAME.    See  tit.  Game  and  Game  I«aiv*. 
WII^FUIi  INJURY.     See  tits.  Ne«llgeaee|  Tort. 
W^ILLS.     See  tits.  Bstates  of  Doee«eMts|  Deotroyed  Wlliai 

bate  of  Lout  or  Destroyed  WUls|  Probate  of  Wills. 
advancement.     See  tit.  AdvaaoeBient. 
alteration  of,  how  effected,  1970. 
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WILLS  (continued). 
appeal  Im  prolMite  proeeedtaga 

lies  from  what  orders  respecting:*  968. 

order  admittinsT  to  or  refuslngr  admission  to  probate,  appeal- 
able, 968. 

orders  or  judgment  relating:  to  validity  of,  appea)abl<\  963. 
codicil,  "will"  includes,  17. 
contest  of.     See  tit.  Coateatlav  Will  after  Probate. 

after  probate.     See  tit.  Conteatlair  'Will  after  Probate. 
custodian  to  deliver  to  superior  court,  1298. 
delivered  to  probate  court,  to  be,  1298. 

destroyed  or  lost.    See  tit.  Probate  of  Lost  or  Destroyed  Wills. 
devise.     See  tit.  Devise. 

devise  and  legacy.     See  tits.  Devlaei  Ijevacy. 
evideaee 

holographic  will,  how  proved,  1309. 

of  instrument,  Itself  to  be  produced.  1969. 

parol,  affecting:,  admissibility  of,   1856. 

secondary,  of  contents  of,  1969. 

what  required,  1969. 
ezecntioa  of 

to  be  according:  to  Ie8:a1  formalities,  1969. 

to  be  in  writing:.  1969. 
forelg:n.     See  tit.  Probate  of  Forelsa  WUla. 
h01og:raphlc  will.     See  tit.  Holosrapble  Will. 
how  proved,  1309. 
how  revoked,  as  to,  1970. 
imprisonment  for  failure  to  produce,  1302. 
includes  codicil,  17. 
leg:acy.     See  tits.  Devise j  Liesaey. 

lost  or  destroyed.     See  tit.  Probate  of  I^ost  or  Destroyed  Wills. 
nuncupative.     See   tits.    Noaeapatlve   Wlllsi  Probate  of  Nua- 

enpative  'Wills. 
olog:raphic  will.     See  tit.  Holosrapbic  W^UI. 


} 


admitting:  to  or  refusing:  probate,  appealable,  963. 

for  production  of,  may  be  issued  by  Judgre  at  any  time,  130B. 

or  Judg:ment  relating:  to  validity  of,  appealable,  963. 

to  person  In  possession  of  to  produce,  1302. 
parol  evidence  affecting:,  admissibility  of,   1855. 
penalty  for  non-delivery  of  to  probate  court,  1298. 
probate  of 

as  to,  1294-1846. 
prodoctloB  of 

custodian  to  deliver  to  superior  court,  1298. 

Imprisonment  for  failure  to  produce,  1302. 

order  to  person  in  possession  of  to  produce,  1302. 
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WILLS 

production  of  (continued). 

penalty  for  non -delivery  of  to  probate  court,  1298. 
probate  Judgre,  at  any  time  may  issue  orders  to  enforce  pro- 
duction of,  1305. 
when   in   hands   of   third   person,   imprisonment   to   enforce. 
1302. 
revocation  of,  1970. 

secondary  evidence  of  contents  of,  1969. 
to  be  In  writing,  1969. 

exception  to  rule  in  action  to  quiet  title  where  validity  of 
devise  involved,  738. 
WITNESS.     See  tits.  Rvldenoe;  Saboral««  Witnesse*. 
absence  of,  postponement  of  trial  for,  695. 
accomplice  as,  to  be  viewed  with  distrust,  2061. 
aflrmatloB 

form   of,   2094,   2095. 
In  place  of  oath,  2095. 
all  persons  capable  of  perceptions  and  communication  may  be, 

1879. 
ans^rer 

In   cross-examination.     See  tit.  Croas^Bxanslaatloa. 
qnestlona 

all  pertinent,  must  be  answered,  2064. 
bound  to,  2065. 

must,  as  to  conviction  of  felony,  2065. 
what  questions  witness  need  not.  2065. 
arbitration  proceedlnss*  at,  1284. 

argrumentutlvc    questions,     in     cross-examinations.       See     tit. 
CroMM-Bxamlaatlon. 


as  to.  2067-2070. 

failure  to  obey  subpoena,  Issuance  of  warrant,  1993. 

of,  affidavit  that  he  Is  witness,  2069. 

of,  dischargre,  2070. 

of,  disobeylngr  subpoena,  1993. 

of,  liability 

of  officer  making,  2068. 

of  party  causing,  2068. 
privilege  from,   2068. 
vrarraat 

contents  of,  1994. 

how  executed,  1994. 

to  whom  directed,  1994. 
who  may  discharge,  2070. 
wrongful 

damages,  for,  2068. 

when  a  contempt  of  court,  2068. 
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WITNESS  (continued), 
attend,  bound  to,  2064. 
attendanee 

enforced,  how,  1120. 

In  probate,  Judge  may  compel  at  any  time,  1305. 

not  compelled  unless  within  thirty  miles,  1989. 

power  of 

court  to  compel,  128. 

judicial  officer  to  compel,  177. 

time  for,   1987. 

under  subpoena,  refusal  to  be  sworn,  1991. 
attorney,  as  to,  1881. 

bad  reputation  of,  no  bar  to  belief,  1847. 
by  whom  used,  2028. 
cannot  be  examined  in  certain  relations,  1881. 

attorney  and  client,  1881. 

attorney's  secretary,  1881. 

clergyman  or  priest,  1881. 

husband  and  wife,  1881. 

priest,  1881. 

changing  place  of  trial  for  convenience  of,  897. 

character  of,  2053. 

child  under  ten,  as,  1880. 

clergyman,  1881. 

clerks  to  take  testimony,  when,  1061. 

coinmlssloner  to  take  tentlmony 

authority  of,  2026. 

duties  of,  2026. 
compelled 

to  attend,  not,  unless  within  thirty  miles,  1989. 

to  testify  when  present,  1990. 
compelling  to  produce  books  and  papers,  1000. 
competency  of.     See  tits.  Crons-Bxaialnatloai  Wltneaii. 

in  general,  1879. 

who  not  competent,  1880. 
concealed,  1988. 
confidential    communications.      See   tits.  Attorney  aad   Client | 

Cleriryiaian  and  Prlentj  Phystelanii  and  Snrseona. 
contempt  by,  1209. 

in  justioes'  court,  906. 
contradicting,  by   party  producing.   2049. 
conviction  of  felony,  no  bar  to  belief,  1847. 
costs  on  non-attendance  of  party  giving  notice,  2025^. 
court  nkay  control  mode  of  Interrogation 

as  to,  2044. 

by  evidence   of  declarations.   2052. 
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WITNESS  (continued). 
rredeblllty   of 

evidence  to  show,  1870. 

facts  tendlngr  to  show,  may  be  proved,  1870. 

grreater  number  of  do  not  control,  2061. 

may  be  questioned,  1879. 
cross-examination.    See  tit.  Croaa-BzamlMatlon. 

defined,  2045. 

not  heard  unless  subject  to,  1846. 

right  and  extent  of,  2048. 

when  may  begrin,  2046. 
deceased,  previous  testimony  may  be  eriven  In  evidence,  1870. 
decedent 

who  may  not  testify  of  fact  occurring:  durlngr  lifetime  of. 
1880. 
decedent's    estate,    examination    of   person    suspected    of    em- 

bezzlingr,  1460. 
defined,  1878. 
depositions.     See  tit.  Depositions. 

as  to,  2019-2038. 

of,  on  postponement  of  trial,  696. 
detaining:,  contempt,  1209. 
direct  evidence  of  one  sufficient,  1844. 
direct  examination  defined,  2045. 
disobedience,  1209,  1210,  1991,  2065. 
disqualified  as  referee,  640. 

docket  of  justice  of  peace  must  contain  names  of,  911. 
duties  of.     See  tit  Rlirlits  and  Dntlea  of  IVItneMcn. 
dying:  declaration.     See  tit.  Hying  Decinratlonn. 
election  contest,  enforcing:  attendance  at,  1120. 
every  one  (except,  etc.)  may  be,  1879. 
evidence 

in  rebuttal.    See  tit.  R«toattnl. 

of  sood  character  allowed,  when,  2063. 
examination  of 

as  to,  2046. 

court  must  control  mode  of,  2044. 

must  be  In  presence  of  persons  affected,  1846. 

of  persons  suspected  of  embezzlingr  decedent's  estate.  1460. 

oral,  defined,  2006.  ' 

protection  of  witness,  2066. 

use  of  afildavlts  to  obtain,  2009. 
czdnalon  of 

by  court,  125. 

from  courtroom,  2043. 

on  examination  of  others,  2043. 
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WITNESS  (continued). 

expert.    See  tit.  Bxpert  WttaeM. 

as  to  srenerally,  1870. 

admissible  as  to  laws  of  other  states  or  countries,  1902. 

may  decipher  writing*,  1868. 

opinion  of,  in  greneral,  1870. 
false  in  part,  2061. 
fees  of.  1987. 

foreign  country,  2024-2028. 
form  of  ordinary  oath  of,  2094. 
good  character,  evidence  of,  when  allowed,  2063. 
handwriting,  opinion  of  subscribing  witness  respecting,  1870. 
how  examined.    See  tit.  Bxanilnailon  of  Wltnem. 
bswbaiid 

and  wife  as,  1881. 

as  witness,  1881. 
hypothetical  question.     See  tit.  Hypothetical  <iueatloB. 
Impeaching  credit  of,  2049.  2061,  2062. 
impeachment  of  witness.    See  tits.  Impeaehmenti  WltmeMi. 

by  party  producing,  2049. 

limitation  on.  2051,  2052. 

manner  of,  2061,  2062. 
in  criminal  causes.    See  tit.  Crlmlaal  ProaecotloDs, 
in  election  contest.     See  tit.  CoBtesttnir  Blectloaa. 
Incompetency  of,  as  to  generally,  1880. 


child  under  ten,  1880. 

parties  against  estate  of  deceased,  1880. 

unsound  mind,  persons  of.  1880. 

who  is,  1880. 
Inspection  of  writing  shown  to,  2064. 
Instruction  as  to  credibility  of,  1847. 
interpreter,  1884. 

contempt  by,  1884. 

of  to  be  sworn,  1884. 

when  to  be  summoned  and  sworn,  1884. 
interrogation,  mode  of,  2044. 
|ad«e 

may  be.  1883. 

or  Juror  may  be,  1888. 
Jurisdiction  out  of,  previous  testimony  may  be  given  in  evi- 
dence, 1870. 


may  be,  601,  1883. 
trial  of  challenge,  603. 
knowledge,  must  testify  from  personal,  1845. 
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WITNESS  (continued). 

leading  question.     See  tit.  IiWi<lagc  (|«««tloB. 

defined,  2046. 

on  cross-examination,  2048. 
on  direct  examination,  wliether  allowed.  2045. 
m«BBer  of  taklnir  dei»osltloBii  oat  of  state 

authorities  of  commissioner,  2026. 
eoBiBilasloBer  to  take  testloioBy  of 

duties  and  authorities  of,  2026. 
duties  of  commissioner,  2026. 
how  talcen.  2024. 

in  justices'  court,  2024. 
to  whom  directed,  2024. 
proper    interrogratories    may    be    prepared    or    waived    by 
parties.    2025. 
may  refresh  memory  from  notes,  when,  2047. 

transcript  of  official  stenographer's  notes.     See  tits.  CMBelal 
Reporter!  SteBOsr«pher*s  TraBneript. 
memorandum.    See  tit.  McasoraBilaBi. 
refreshing  memory,  2047. 
right  to  testify  from,  2047. 
modes  of  taking  testimony,  2002. 

non- return  of  commission,  postponement  of  trial  for,  2027. 
BBBiber  to  prove 
perjury,   1844,   1968. 
treason,  1968. 
oath  of 

BlIlrBiatioa 

In  place  of,  2097. 
only  heard  upon,  1846. 
any  person  who  prefers  may  declare  on  affirmation,  2097. 
form  may  be  varied  to  suit  witness'  belief,   2095. 
not    a    Christian,    2096. 
ordlaary   form  of 

as    to,    2094. 
varying  form   of,  2095. 
officer  as,   1881. 

official  reporter.     See  tit.  Stenosrapher's  Traascrlpt. 
on  trial  of  challenge  of  juror,  603. 
one  person  not  aflPected  by  act  of  another,  1848. 
one  sufficient  to  prove  evidence,  1844. 
opialonn 

in  general,  1870. 
of  subscribing  witness,  1870. 
oral  examination  of,  defined,  2005. 
order  of  proof,  how  reg'ulated,  2042. 
other  than  subscribing,  may  testify  to  writing,  1941. 
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WITNESS  (continued). 

out  of  state,  testimony  of  former  trial  admissible,  1870. 
party  producing  witness,  how  far  may  impeach  his  credit,  2049. 
perjury,  more  than   one,   1844,   1968. 
perpetuating  testimony,   2083*2089. 
pemoBS  vrho  eaaaot  testify 

asalnst   exeeatorsy   ete. 
as    to,    1880. 

children  under  ten  years  of  a^e,  1880. 

those  who  are  of  unsound  mind,  1880. 
physician   or   sur^reon,    1881. 
power   of 

court  to  compel  attendance,  128,  1120. 

Judicial  officer  to  compel  attendance  of,   177. 
presence  of  person  affected,  necessary,  1846. 
present  In  court,  person   may  be  made,    1990. 
presvined  to  speak  tfce  tmth 

as  to,   1847. 

bad   reputation   no    bar   to   belief,   1847. 

conviction  of  felony  not  bar  to  belief,   1847. 

Instruction   as   to   credibility,    1847. 
presumption  that  witness  speaks  truth,  how  repelled,  1847. 
prisoner.    1995. 

as,  how  examined,  1997. 

deposition    of,    1997. 

how   brought   in  as,   1996. 

on   whose   motion   produced.   1996. 
prlvllesre    of,    1995. 

privileged  communications.   In  general,  1880. 
prlvlleere  of  witness.     See  tit.  liVltneas. 
protection   of.   In   general,   2066. 
public  officer,   1881. 
recalllns    of 

as  to,  2050. 

discretion    of   court,    2050. 
re-exam  Inatlon  of.     See  tit.  BxamlnatloM  of  Wltneiia. 
referee,  disqualified  as,   641. 
refreshing    memory,    2047. 

manner   of,    2047. 
refusal  to  answer,   1991. 

or  be  sworn,  a  contempt,  1209. 
relations  which  disqualify,   1881. 
re-examlnatlon   of  witness,   when.   2050. 

as  to  method  of  impeachment,   2051. 

how   witness   Impeached.     See   tits.   Impeachmeiit}    WltneM. 
required  to   testify   in   supplementary   proceedings.   718. 
residence  out  of  county,  or  thirty  miles  off,  need  not  attend, 
1989. 
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WITNESS  (continued). 

rierhta  and  duties  of.    See  tit  Rights  aa«  Dattos  ^f  WItacMW*. 
rlg^ht  of  cross-examination.     See  tit.  Cgo—-g»*if  attest. 
scope   of   cross-examination.     See   tit.   Wwami—tioa. 
stenosrrapher's  notes.     See  tit.  9temaa«apker*a  nmascrlpt. 
subpoena,  1985-1987. 
disobcdieace 

of,  a  contempt,  1209. 
of,  damages  for,  1992. 

of,  striking:  out  complaint  or  answer,  1991. 
to,  forfeiture  for,  1992. 
to,  how  punished,   1991. 
for  what  issued,  1986. 
how    served,    1987. 

on  concealed  witness,   1988. 
for,  defined,  1986. 

may  require  production  of  boolcs,  etc.,  1986. 
person  present  in  court  compelled  to  testify  without,  1990. 
to  be  served  so  as  to  give  time  for  attendance,  1987. 
to,  deposition  to  be  used  out  of  state,  2086. 
subpocaaed 
I  must  attend,  2064. 

I  warrant  for,  1993. 

■abscribias 
I  definition  of,  1936. 

denying:  or  disremembering:,  other  evidence  may   be  intro- 
duced.   1941. 
mark  as,   17. 

opinion  of  as  to  sanity  of  testator,   1870. 
other   witnesses  may  testify  to  writingr,   1946. 
proof  of  will  by  one,   1308. 
proof  of  writingr  by,  1940. 
who  is,  1936. 
supplementary  proceedingrs,  at,  718. 
surgeon,   1881. 

swear  or  aflirm,  must,  1846. 
swearing:,  manner  of,  2096. 
testimony 

confined   to   personal    knowledg:e,    1846. 
to  be  in  presence  of  persons  afCeoted,  1846. 
transcript  of  evidence.     See  tit.  TraBscrlpt  mt  BvideMeeb 
treason,  more  than   one  necessary,   1968. 
trutl).  presumed  to  speak,   1847,   2051,   2062. 
unable   to   testify,   previous   testimony   may   be   given   in   evi- 
dence,  1870. 
warrant   to  bring  In,    1993. 
contents   of,    1994. 
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WITNESS  (continued). 

when  witness  may  refresh  memory  frdm  notes,  2047. 

who  competent,  In  greneral,   1879. 

who  not  competent  as,   1S80. 

who  not  excluded  as,   1879. 

wife,    1881. 

will  lost,  more  than  one  necessary,  1968. 

not  under  examination,  may  be  excluded,   2043. 

writing:  shown  to,  may  be  inspected  by  adverse  party,  2054. 
YroMAN.    See  titfl.  Hvstamd  and  ^eiffei  Married  Wonuin. 
WORDS  I  ( j 

meaning:  of,   16,  17. 
WORDS   AND  PHRASBS.     See   tits.   Abbrevlatlonaf   DeSnltlona. 

abbreviations,  186. 

"affinity,"  signifies  what  relations,   17. 

"agrreement"   includes   deeds   and   wills,   1856. 

"alias  summons."     See  tit.  Bnmammmm, 

"allegred  indebtedness"  showing*  of  action  for  in  affidavit  for 
arrest,  862. 

"alternative  notice."     See  ^^nottoe^  alteraative,''  this  title. 

"constable,"   substituted  for   "sheriff,"   when,    906. 

construction   of,    16. 

"county,"   includes   "city  and   county,"   17. 

defined,  17. 

"depose,"  includes  what,   17. 

"In    default   of   payment   of   note   by   its   terms,"   authorising 
foreclosure,  does  not  compel   same,   728. 

"incompetent."  construction   of,   1767. 

"Justice."  substituted  for  the  word  "judge,"  when,  905. 

"Li.  0./'  In  service  of  document  by  telegraph,  1017. 

"mentally  Incompetent,"  construction  of,  1767. 

"month"  means  calendar  month,  17. 

"oath,"   includes   "affirmation,"    17. 

"person"  includes  corporation,  17. 

"personal   property,"   Includes   what,    17. 

plural   number  Includes   the   slngrular,    17. 

present  tense,  includes  future  as  well  as  present,   17. 

"process,"  signifies  what,   17. 

"property,"   includes   both   real   and   personal,   17. 
co-extensive    with   what,    17. 

"renewed,"  written  on  execution,  effect  of,  903. 

"seal,"   definition   of,   14. 

"section"   refers   to   what,    17. 

singular  Includes  plural  number,   17. 

"state"   Includes   what,   17. 

"subscription".  Includes  what,  17. 

"suggested,"  signifies  what,  17. 
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WORDS  AND  PHRASES   (continued). 

technical   words  and  phrases,   construction   of,   16. 

"testify."   Includes  what,   17. 

typewriting"  included   In   "wrltlngr,"   17. 

"United  States,"  includes  what,  17. 

"will,"  includes  "codicil,"  17. 

"writ."  sigrnifles  what,  17. 
WORDS  AlfD  THRM8.     See  tit.  Word*  aaA  Pkruea. 

defined,    17. 
'wniT.     See   tits.   Attachmeati  BxeesEtieaf    SvnuBouii   also   the 
various  kinds  of  Writs. 

abolished,   scire  facias,   802. 

issuance   of,   76. 

issuiner  at  chambers,   166. 

power  of  Judges  to  grant  and  hear  at  chambers,  166. 

seal  required,  152. 

service,  in  case  of  non-resident,  1015. 

superior  Judg^e,  power  of,  to  issue,  76. 

superior  court  may  issue,  what  writs,  76. 

supreme  court,  power  of  to  issue,  61. 
WRIT  OF  ARRBST.     See  tits.  Anestf  BaU. 
WRIT  OF  ASSISTANCE.     See  tit  Writ  of  Possess!—. 

alias   writ   of  possession,   1212. 

condemnation  proceedings,  in,  1254. 

in  suit  to  determine  adverse  claim,   380. 
WRIT  OF  ATTACHMENT.     See  tit.   Attaohmeat. 

must   be  dlscharsred,  when,  668. 

must  be  returned,  when,  659. 
1¥RIT  OF  ERROR.     See  tit.  Enror,  I>efecC»  etc 
WRIT    OF    EXECUTION.      See    tit    Execotloo    of   JodSMOirt    ta 

Civil  Aetfoas. 
WRIT  OF  INJUNCTION.     See  tit.  lajaaetfoa. 
WHIT  OF  MANDAMUS.     See  tit.  Maadamas. 
^WRIT  OF  MANDATE.    See  tit.  Maadamas. 
WRIT  OF  POSSESSION.     See  tit  Writ  of  Assiataaee. 
W^RIT  OF  PROHIBITION.     See  tit  PvohiUtioa. 

alteraatlve 

or  peremptory,   1104. 
requisites   of,   1104. 

appeals 
as  to,  1110. 

code   sections   relating   to   apply,    1110. 
in  cases  of,  939. 

code  sections  that  apply  to,  1106,  1109. 

definition    of,    1102. 

effect  of  on  proceedings  In   inferior  tribanair  1102. 

form  of,  1104. 
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WRIT  OP  PROHIBITION  (continued), 
srenerally,    1102-1110. 
hearinsT*  may  be  at  any  time,  1108. 
holidays,  writ  may  issue  and  be  served  on,  76. 
in  what  cases  may  issue,  1103. 
issue,  may  at  any  time,  1108. 
issued  on  affidavit,  1108. 

limitation  of  action,   effect  of  prohibition,   358. 
may  be  alternative  or  peremptory,  1104. 
may  be  issued  or  served  any  day,  134. 
may  issue  and  be  heard  at  chambers,  1108. 
new  trials 

as  to,  1110. 

code  sections  relating:  to,  apply,  1110. 
peremptory  writ  must  be  in  what  form,   1104. 
provisions  of  code  applicable  to,   1106. 
return  and  hearingr  may  be  at  any  time,  1108. 
Sundays,  writ  may  Issue  and  be  served  on,  76. 
superior  Judsre  oy  court  may  issue,  76. 
supreme  court 

may  issue,   61,   64. 

may  not  errant  at  chambers,  166. 
to   whom  may   issue,   1103. 
what  sections  of  code  apply  to,   1105,  1109. 
when  will  issue,   1108. 
where  and  how  Issued,  1108. 

WRIT  OF  nvsvimw 

appeal,   1108. 

application  for,  how  made,   1069. 

chambers,  powers  at,   166. 

clerk  to  return   writ  with   transcript   required,  when,   1070. 

code  sections  relatlnir  to 

appeals   apply,    1110. 

new  trials  apply,  1110. 

rules  of  practice  apply  to,  1109. 
contents  of  writ,  1071. 

copy  of  judgment  must  be  sent  to  the  inferior  tribunal,  1076. 
costs,   1032. 

defective  return  of  the  writ  may  be  perfected,  1076. 
definition  of,   1067. 
directed  to  whom,  1070. 
extent  of  the  review  under  the  writ,  1074. 
form  of,  1070,  1071. 
hearing  and  Judgrment  on,   1075. 
in  what  cases  may  issue,  1068. 
issue   of,    1068. 
Judgment,  1064. 

copy  of  to  be  sent  to  inferior  tribunal,  1076. 
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WRIT  OF  REVIEW  (continued). 
judSTRient-roll,   1077. 

what  constitutes,   1077. 
JurisdletloB 

superior   court,   76. 

supreme  court,   61. 
may  issue  and  be  heard  at  chambers,  IIOS. 
new   trial,   1110. 
notice  of  application  for,  1069. 
practice,  rules  of,  1109. 
proceedingrs  in  inferior  court  may  be  stayed  or  not,  1072. 


and  hearing:  may  be  at  any  time,  1108. 

defective,   perfecting?,   1075. 
review  under  the  writ,  extent  of,   1074. 
scope  of  review  under,   1074. 
servlee 

of,  made  how,   1079. 

stay 

effect  of  as,  1072. 
may  be  granted  or  not,  1072. 
of  proceedingrs,  in  inferior  court,   1072. 
to  whom  will  issue,  1068. 
what  to  contain,  1071. 

when  and  by  what  courts  granted,  1068. 
when  may  be  granted,  1068. 
when  may  issue  and   be  heard,  1108. 
who   may  grant,  1068. 
whom   to   be  directed  to,  1070. 

writ  of  certiorari  denominated  writ  of  review.   1067. 
writ  to  be  directed  to  Inferior  tribunal,  1070. 
WRIT  OF  SCIRB  FACIAS 

abolished,  802. 
WRITING.     See  tits.  Written  Instnimcat;  Writtas  wm  Bvfdeaee. 
award   of  arbitrators   must  be   in,    1286. 
contents  of,  how  proved.     See  tit.  B<vIdieMce* 
^ivheM  orifflmal 

consists  of  numerous  accounts,   1865. 
has  been  destroyed,   1866. 
has   been   recorded,   1856. 
is   a   record,   1855. 
Is  in  possession  of  the  party,  1865. 
execution  of,  setting  forth,  etc.,  446-449. 
generally.     See   tit.   Evidence* 
includes  printing  and  typewriting,  17. 
inspection  of,   1000. 

private   writing  not  referred  to,   1855a. 
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WRITING  (continued). 

shown  to  witness,  may  be  inspected  by  adverse  party.  2064. 
transfer  6f  real  property  to  be  In,  1971. 
will  to  be  in,  1969. 
WRITING  A8   BVIDBNCB 
in   ereneral,    1887-1889. 
kinds  of  writings,   1887. 

private  writiners.     See  tit.  Private  Writlas*. 
public  writings.     See  tit.  Pvbltc  Wrlttasa. 

what  are,  1888. 
WRITTBN  AGRBBBUBNT.     See  tit.  Written  Contraet. 
ygVBJTTKN  CONTRACT.     See   tit.  WrHtmm  AsrceMeai. 
WRITTBN  IN9TRUHBNT.     See  tit.   Wrlttag. 
aelcaovrledKaieBt  of 

as  to,   1948. 

proves   writing,    1948. 
aetlen  ob 
'     acknowledgment    or    new    promise,    effect     of.       See     tits. 

AclEBOwledsmeiiti    New    PronUae. 
adverse  possession  under  written  Instruments,  322,  S23. 
alteration,   burden   of   explaining,   1982. 
aadcBt 

comparison,   how  made  in  case  of,  1945. 

presumption  in  regard  to,  1968. 
called  for  and  inspected  may  be  withheld,  1939. 
certificate 

to,  form   of  and   how  executed,   1925. 
certified  copies  of  must  be  supplied,  1898. 
citizens  right  to  inspect  and  take  copy,  1892. 
eMmmmem  of 

Judicial   records,   1894. 

laws,   1896. 

official    documents,    1894. 

public  records  of  private  writings,   1898. 
construe,  court  must,  2102. 
contents  of 

evidence  as  to,   1870. 

how    proved,    1856. 
copy   of   Instrument   secondary   evidence,    1830. 
custodian  of,  bound  to  give  certified  copies,  1893. 
custody  of  adverse  party,  notioe  to  produce,  1938« 
decedent 

entries    by,    admissibility,    1946. 

writings  of,  when  admissible,  1946. 
deciphering  by  experts,  when,  1863. 
definition  of,  1888.  1889. 
destroyed,  jiroving  contents  of,   1866. 
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"WRITTEN  INSTRITMBNT  (continued). 

entries  copied  from   one   book  In   another,  deemed   orfg'lnals. 
when,  1947, 

•▼Ideaee 

of  execution  not  necessary,  when,  1942. 
parol,  affecting,   1866. 
executed,   how,    1988. 
exeeutton  of 

admission    of,    1948. 

defined,    1938. 

how  proved,  1940-1948. 
foreign   language,  experts  may  testify   as   to   meaning,   1868. 
general  acceptation,  terms  to  be  construed  by,   1861. 
handwriting,   how  proved,   1941-1944. 
how  proved  in  general,  1940. 

inspected,  writing  shown  to  witness  may  be,  2064. 
inspection   of  by  citizens,   1892. 
inspection  of,  demand  for,   449. 
kinds    of,    1894. 

kinds  of,   public  and  private,   1887. 
law,  statutes,  etc.,   1896-1904. 
lex  loci,  controls  interpretation,  1857. 
limitations  of  actions  on,  337. 
lost  or  destroyed,  contents  proved,  how.  1865. 
notice  to  produce.     See  tit.  Notice  to  Prodvee. 

when  not  necessary,   1989. 
of  territories,  effect  of  and  how  proved,  1897. 
of  United  States,  effect  of  and  how  proved,  1897. 
of  United  States  or  territory,  how  proved.  1897. 
offer  in,  to  pay.  is  equivalent  to  tender,  2074. 
officer  to  give  copy  of,   1893. 
official  documents,  proof  of,  1918. 
official   documents,  proved   how.   1918. 
original  must  be  produced.   1987. 

other  witnesses  than  subscribing  may  testify  to,  1941. 
seal,  makes  no  difference,  1932. 

sealed,  may  be  superseded  by  unsealed  instrument,  1932. 
secondary,  copy  of  is,  1830. 

shown  to  witness,  may  be  inspected  by  opponent,  2054. 
state  or  county,  certified  copy  admissible,  1902. 
surrounding  circumstances  admissible.  In  evidence,  1856,  1860. 
written   words  control   printed,  in,  1862. 
over  thirty  years  old 

evidence   of  handwriting   by   comparison,    1945. 

presumed    genuine,    1968. 
parol  evidence 

of   contents,    1870. 

to  explain  ambiguities,    18S6. 
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WRITTEN  INSTRUMENT  (continued), 
part  In  evidence  all  may  be  proved,   1864. 
partly  printed,   wrltlngr  controls,   1862. 


erenuineness  of,  how  admitted  or  controverted,  447-449. 
in   Justices'   court,   886. 
poaaessIoB  of 

by  adverse  party,  notice  to  produce,  1988. 
by  officer,  1866. 

writing:  by  adverse  party,   1865. 
presumption  that  it  Is  truly  dated,   1963. 
printed,   partly,   writing:  controls,   1862. 
private 

Is  what,   1889. 

certificate    of    acknowledcrment    prima    facie    evidence    of 

execution,  1948. 
deemed  whole  ae:reement,   1866. 
public  record  of,  how  proved,   1898,  1919. 
sealed  and  unsealed,   1982. 
proof  of,  how  made,  1943. 
proved     by     witness,     must     be    read    before    his    testimony 

closed,    2064. 
yablle 
and  private,   1887. 
are  what,  1888. 
books,    etc.,    entries   in,    1920. 
certificate,   what  must  state,   1923. 
VnUTTKN  LEASE.     See  tit.  LeMe. 
^VmTTBN  UNDERTAKING.     See  tit.  UMdertaklnff. 
^ITRONGFUIi  ACT  CAUSING  DEATH 
damaeres   for,    377. 

STuardian  may  sue  for  death  of  ward,  376. 
heirs  may  sue  for,   877. 
limitation   of  action   for,   889. 
parent  may  sue  for  death  of  minor,  876. 
representatives,  when  may  sue  for,  877. 
who  may  be  sued  for,  876,  877. 
^maONGFUIi  SEIZURE.     See  tit.  AttaekmcBt. 
IVRONGS 

actions  for.  Joinder  of,   427. 
deflnltloiui  of 

injuries  to  person,  29. 
injuries  to  property,  28. 
kinds  of,  27. 
YUBA   COUNTY 

Judges  for,  and  Sutter  county,  one,  66. 
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